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Introducci6n  Hist6rica  del  Derecho  Mercantil  Mexicano 

por 

Ismael  Pizarro  Sudrez,  Abogado,  Mexico. 


La  actual  nacion  mexicana  en  tanto  que  constituyo  una  colonia  de  Espana, 
estuvo  regida  por  las  leyes  mercantiles  de  esta,  por  manera  que  la  Mstoria  de  la 
legislacion  mercantU  de  Mexico  coincide  con  la  de  Espana  hasta  que  aqu61  hubo 
consumado  su  independencia,  y  md.s  aun,  pues  como  pronto  veremos,  la  uniformi- 
dad  de  legislacion  con  la  antigua  patria  no  hubo  de  romperse  hasta  muchos  anos 
despues  de  que  nuestro  pais  habia  saUdo  a  la  vida  propia  en  el  mundo  internacional. 

Los  origenes  del  derecho  mercantil  espanol  los  encontramos  vagamente  esbozados 
en  el  Codigo  del  Rey  Don  Alfonso  el  Sabio,  conocido  con  el  nombre  de  las  Siete 
Partidasi)  obra  juridica  monumental  del  siglo  XIII:  antes  de  esa  epoca  nada  podiia 
seiialarse  en  la  legislacion  romana  que  significara  principios  de  legislacion  mercantil; 
esta  bien  puede  considerarse  como  una  institucion  de  las  edades  modemas  que 
hasta  la  epoca  contemporanea  no  ha  venido  a  alcanzar  su  pleno  desarrollo. 

La  legislacion  de  las  Partidas  bosquejo  la  separacion  del  derecho  mercantil 
como  una  rama  juridica  que  estaba  Uamada  a  tener  existencia  propia;  pero,  en 
aqueUa  legislacion,  aun  no  se  encuentran  los  principios  concretos  de  la  ley  mercantil, 
principios  que  hasta  el  siglo  XVI  vienen  a  encontrarse  consignados  en  leyes  que 
expidieran  los  monarcas  espanoles,  leyes  que  a  la  vez  que  establecian  principios 
especiales  para  regular  las  transacciones  entre  comerciantes,  sancionaban  el  funcio- 
namiento  de  los  tribunales,  tambien  especiales,  para  los  mercaderes;  comenzando 
en  ese  siglo  a  especiaUzarse  en  forma  concreta  el  mecanismo  de  las  instituciones 
relacionadas  con  el  comercio.  Esos  tribunales,  Uamados  Consulados,  se  com- 
ponian  de  varios  consules  6  jueces  de  comercio  bajo  la  presidencia  de  otro  Uamado 
prior. 

El  primer  consulado  6  tribunal  de  comercio,  se  estableoio  en  Mexico  por  ley 
de  Don  Fehpe  II  (1592)  y  funciono  con  arreglo  a  las  ordenanzas  del  Consulado  de 
Burgos  en  Espana:  los  consules  6  jueces  de  comercio  eran  electos  por  los  mismos 
comerciantes. 

La  apremiante  necesidad  de  una  legislacion  general  para  Espana  vino  acen- 

tuandose  mas  y  mas,  y  aim  cuando  hubo  algunos  ensayos  de  codificacion  (Ordena- 

miento  Real  y  Leyes  de  Toro — ^fines  del  siglo  XV  y  principios  del  XVI  —  RecopUa- 

cion  Uamada  la  Nueva — mediados  del  siglo  XVI)  eUos  fueron  muy  debiles  y  nada 

>  sigmficativos  para  la  materia  que  nos  ocupa. 

A  fines  del  siglo  XVIII  y  bajo  el  reinado  de  don  Carlos  IV  hubo  de  expedirse 
la  Novisima  RecopUacion  de  las  leyes  de  Espana:  en  este  Codigo,  que  ciertamente 
no  podria  presentarse  como  un  modelo  de  homogeneidad  ni  de  umformidad,  ya  se 
encuentra  un  libro  entero  —  el  IX  —  que  «trata  del  Comercio,  Monedas  y  Minas». 

La  Novisima  RecopUacion,  en  ese  Libro  IX  reunio  varias  disposiciones  dis- 
persas  sobre  comercio,  ratificando  su  fuerza  y  valor;  pero  esas  disposiciones,  que 
como  todo  el  cuerpo  de  leyes  de  la  Novisima  estuvieron  vigentes  en  Mexico,  durante 
la  epoca  de  la  dominacion  espanola  y  mucho  tiempo  despuds,  ni  por  su  orden  ni  por 
sus  materias  pueden  considerarse  como  una  codificacion  especial  mercantil. 

El  primer  Codigo  de  Comercio,  que  propiamente  puede  Uamarse  asi,  y  que 
haya  regido  en  Mexico,  son  las  «Ordenanzas  de  BUbao». 

1)  La  legislaci6ii  de  las  Partidas  no  tuvo  vigencia  en  todo  el  territorio  espanol;  inspirado 
el  C6digo  de  Don  Alfonso  el  Sabio  en  el  derecho  romano,  del  que  es  un  reflejo  constante,  vino 
6,  chooar  de  frente  eon  las  prActicas  y  costumbres  de  muchos  pueblos  de  la  Corona  de  Espafia 
y  ellos  no  consintieron  en  abandonor  sus  fueros  provinciales  por  leyes  ex6ticas;  el  rey  no  pudo 
tener  la  fuerza  necesaria  para  imponer  aquel  C6digo  4  tantas  y  tan  diversas  poblaciones  que 
formaran  los  reinos  de  CastUla  y  de  Le6n,  y  tuvo  que  conformarse  con  que  las  Siete  Partidas 
solo  rigieran  en  los  pueblos  que  quisieron  aceptarlas. 


Historical  Introduction  to  the  Commercial  Law  of  Mexico 

by 

Ismael  Pizarro  Sudrez,  Advocate,  Mexico. 


The  present  Mexican  nation,  so  long  as  it  constituted  a  colony  of  Spain,  was 
governed  by  the  commercial  law  of  the  latter  comitry,  so  that  the  history  of  the  com- 
mercial legislation  of  Mexico  coincides  with  that  of  Spain  mitil  the  former  had  achieved 
its  independence,  and  for  longer  still,  as  we  shall  soon  see;  the  miiformity  of  its 
legal  system  with  that  of  the  fatherland  was  not  to  be  broken  for  many  years  after 
our  comitry  had  attained  her  own  life  in  the  international  world. 

We  find  the  origins  of  the  Spanish  commercial  law  vaguely  sketched  in  the 
Code  of  King  Alfonso  the  Wise,  known  imder  the  name  of  Las  Siete  Partidas  i), 
a  monumental  juridical  work  of  the  XTTTth  century.  Before  this  date,  there  was 
nothing  which  could  be  noted  in  the  Roman  system  of  legislation  which  indicates 
the  beginnings  of  mercantile  legislation.  This  may  well  be  considered  as  an  institu- 
tion of  the  modem  ages,  which  even  to  the  present  time  has  not  quite  reached 
its  full  development. 

The  legislative  system  of  Las  Partidas  sketched  the  separation  of  the  commer- 
cial law  as  a  juridical  branch  which  was  summoned  to  possess  an  existence  of  its 
own ;  but,  although  concrete  principles  of  the  commercial  law  are  not  to  be  foimd 
in  that  system,  these  principles  down  to  the  XVIth  century  are  to  be  seen  laid 
down  in  laws  issued  by  the  Spanish  monarchs,  laws  which,  while  they  established 
special  principles  for  regulating  transactions  between  traders,  sanctioned  at  the 
same  time  the  functioning  of  tribunals,  likewise  special,  for  traders ;  the  mechanism 
of  institutions  related  to  commerce  beginning  in  that  century  to  be  specialised  in 
concrete  form.  Those  tribunals,  called  Consulados,  were  composed  of  several  consuls 
or  commercial  judges,  under  the  presidency  of  another,  who  was  called  the  Prior. 

The  first  Consulado  or  commercial  tribunal  was  established  in  Mexico  by  a 
Law  of  Philip  11  (1592)  and  performed  its  functions  according  to  the  Ordinances 
of  the  Consulado  of  Burgos  in  Spain.  The  consuls  or  commercial  judges  were  elected 
by  the  traders  themselves. 

The  pressing  need  of  a  general  system  of  legislation  for  Spain  became  more 
and  more  accentuated,  and  although  there  were  some  attempts  at  codification 
(The  Royal  Ordinance  and  Laws  of  Toro  —  at  the  end  of  the  XVth  century  and 
the  beginning  of  the  XVIth  —  then  what  was  called  The  New  Collection  or  Re- 
copilacion  —  in  the  middle  of  the  XVIth  century)  they  were  very  feeble  and  by 
no  means  expressive  as  regards  the  matter  with  which  we  are  engaged. 

At  the  end  of  the  XVIIIth  century,  in  the  reign  of  Carlos  IV,  there  was  issued 
the  "Novisima  Recopilacion  (Newest  Collection)  of  the  laws  of  Spain".  In  this 
Code,  which  certainly  cannot  be  advanced  as  a  model  of  homogeneity  or  uniform- 
ity, there  is  nevertheless  a  whole  book  —  viz.  the  IXth  —  which  "deals  with  Trade, 
Moneys  and  Mines". 

The  Novisima  Recopilacion  gathered  together  in  Book  IX  several  scattered 
provisions  on  trade,  and  confirmed  their  force  and  worth ;  but  those  provisions,  which 
Uke  the  whole  body  of  the  laws  in  the  Novisima  were  in  force  in  Mexico  during  the 
period  of  the  Spanish  domination  and  for  a  long  time  afterwards,  cannot  be  con- 
sidered as  a  special  commercial  codification,  either  by  virtue  of  their  arrangement 
or  by  their  subject-matter. 

The  first  Commercial  Code  which  may  properly  be  so  called  and  which  was 
in  force  in  Mexico  was  "The  Ordinances  of  Bilbao". 


1)  The  laws  of  Las  Partidas  were  not  in  force  in  the  whole  of  the  Spanish  territory.  The 
Code  of  Alfonso  the  Wise,  being  inspired  by  the  Roman  law,  which  it  constantly  reflects,  was 
completely  opposed  to  the  practices  and  customs  of  many  of  the  places  mider  the  Crown  of  Spain, 
and  they  were  unwiUing  to  abandon  their  provincial  privileges  in  favour  of  exotic  laws.  The  king 
was  not  powerful  enough  to  impose  the  Code  on  populations  so  many  and  so  diverse,  which  formed 
the  kingdoms  of  CastiUa  and  Leon,  and  he  was  obliged  to  consent  to  Las  Siete  Partidas  governing 
only  the  places  which  desired  to  accept  them. 
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Ilamabase  „Ordenanza",  en  derecho  espanol  antiguo,  al  conjunto  de  leyes 
que  se  mandaba  observar  sobre  determinada  materia i). 

Las  Ordenanzas  de  Bilbao  son  el  conjunto  de  principios  de  legislacion  mercantil, 
expedidos  6  recopilados  por  varios  comerciantes  para  su  observancia  en  aquel  puerto, 
fueron  aprobadas  por  el  Rey  don  Felipe  II  en  el  ano  15602)  confirmandose  por 
don  Fernando  VII  en  1814. 

Las  Ordenanzas  de  Bilbao  senalaron  en  su  epoca  un  adelanto  notable  en  la 
legislaci6n  mercantO;  4  la  altura  de  los  Reglamentos  y  Estatutos  de  naciones  de 
Europa  de  donde  se  tomaron  sus  principales  disposiciones,  contienen  otras,  propias 
u  originales,  que  preeedieron  a  reformas  que  md.s  tarde  hubieron  de  adoptarse  en 
otros  pueblos;  son  un  monumento  de  legislacion  que  se  adelant6  i  la  epoca  en  que 
fuera  levantado. 

La  adopcion  de  dichas  Ordenanzas  para  Mexico  se  verifico  de-  hecho,  por  razon 
de  la  necesidad  imperiosa  de  una  legislacion  mercantil,  en  que  se  encontraba  la 
entonces  posesion  de  Espana;  las  necesidades  se  impusieron,  y  sin  que  mediara 
ley  ni  disposicion  alguna  que  acordara  la  vigencia  de  las  Ordenanzas  para  la  Nueva 
Espana,  ellas  fueron  adoptadas^)  y  vinieron  a  constituir  por  muchos  anos,  y  en 
epocas  diversas,   nuestra  legislacion  comercial. 

Las  Ordenanzas,  al  adoptarse  para  Mexico  por  el  Consulado  de  esta  Capital, 
no  resultaron  aplicables  sino  en  una  pequena  parte  al  movimiento  mercantil  que 
en  Mexico  era  casi  nulo;  Espana  consideraba  sus  posesiones  de  America  como  una 
fuente  de  riqueza  mas  que  como  una  parte  integrante  del  territorio  nacional  por 
cuyo  progreso  obligada  estuviera  a  interesarse  la  peninsula.  En  la  Nueva  Espana 
puede  decirse  que  no  existio  el  comercio  porque  a  la  Madre  patria  no  convenia  que 
existiese,  porque  Espana  considero  por  muchisimo  tiempo,  que  seria  atentatorio  a 
su  Real  Hacienda  iniciar  todo  paso,  todo  movimiento  que  significaran  a  estas  pro- 
vincias  de  America  en  el  trafico  intemacional. 

No  podria  precisarse  en  que  ano  comenzaron  a  regir  en  Mexico  las  Ordenanzas ; 
en  el  „Febrero  Mejicano",  obra  muy  consultada  en  su  epoca  y  que  para  Mexico 
tiene  un  valor  historico  estimable,  se  relata  que  en  el  ano  de  1785  el  Virrey 
pidio  informes  al  Consulado  de  Mexico  acerca  del  uso  que  hasta  entonces  se  hacia 
de  las  Ordenanzas  de  Bilbao;  el  Consulado  contesto  6  informo  que  a  falta  de  orde- 
nanza  particular  suya  observaba  lo  establecido  por  las  de  Bilbao  en  todo  lo  que 
eran  adaptables  a  las  circunstancias  del  pais  y  estUo  de  su  comercio. 

Posteriormente,  el  uso  y  vigencia  de  las  repetidas  Ordenanzas  se  ratified  por 
ordenes  de  22  deFebrero  de  1796  y  27  deAbril  de  1801;  no  acordandose  su  publi- 
cacion  en  los  terminos  acostumbrados,  porque,  como  se  ha  dicho,  de  hecho  regian 
ya  en  Mexico,  y  las  ordenes  no  vinieron  sino  a  ratificar  6  confirmar  la  vigencia 
de  aqueUas. 

Si  este  Codigo  fue  el  primero  que  mereciera  tal  nombre  en  lo  relativo  a  asuntos 
mercantiles,  fue  tambien  el  ultimo  de  legislacion  comun  para  Espana  y  nuestro 
pais.  Para  sustituir  las  Ordenanzas  de  Bilbao,  en  Espana  se  expidio  el  Codigo 
de  Comercio  de  1829;  pero  como  en  este  ano  Mexico  habia  consumado  ya  su  in- 
dependencia,  ese  Codigo  nunca  rigio  en  esta  Nacion,  la  que  siguio  adaptando  las 
Ordenanzas  de  Bilbao  habi6ndose  mandado  por  ley  de  15  de  Noviembre  de  1841 
que  los  tribunales  de  comercio  se  arreglasen  a  ellas. 

En  el  ano  de  1845  se  expidio  el  Codigo  de  Comercio  que  se  conoce  generalmente 
con  el  nombre  de  Codigo  Lares,  nombre  del  Ministro  que  lo  autorizo  en  la  6poca  de 
la  dictadura  del  General  Santa  Anna:  don  Teodosio  Lares. 

Este  Codigo,  que  fue  el  primer  Codigo  Nacional  mercantil,  segun  ensena  el 
reputadisimo  maestro  mexicano  Senor  Lie.  don  Jacinto  PaUares*),  calco  sus  dis- 
posiciones sobre  los  Codigos  Frances  y  Espanol  vigentes  en  aquella  6poca  y  fue  sin 
disputa,  como  afirma  el  publicista  a  quien  acabo  de  citar,  un  Codigo  que  estuvo  & 
la  altina  de  su  6poca. 

1)  En  este  sentido  se  expidieron  las  Ordenanzas  de  Intendentes,  las  de  Mineria,  la  Militar,  etc. 
—  2)  ContrariAndose  abiertamente  lo  mandado  en  la  ley  75  del  titulo  46  de  la  Recopilaci6n 
de  Indias,  de  que  se  guardaron  las  Ordenanzas  de  Burgos  y  Sevilla.  —  3j  «Febrero  Mejicano 

por  don  Eugenio  de  Tapia,   adicionado  per   don  Anastasio  de  la  Pascua.  —  Mexico  1834. 

Tomo  1,  Cap.  Ill,  nlimero  29.   —  *)  <Derecho  Mercantil*  —  Tomo  1,  (^nico  que  lleg6  6,  pu- 
blicarse). 
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"Ordenanza"  was  the  term  applied  in  old  Spanish  law  to  the  aggregate  of  the 
laws  which  were  ordered  to  be  observed  with  respect  to  a  particular  matter  i). 

The  Ordinances  of  Bilbao  are  an  aggregation  of  the  principles  of  commercial 
legislation,  issued  or  compiled  by  various  traders  for  their  observance  in  that  port. 
They  were  approved  by  King  Philip  II  in  the  year  15602)  and  confirmed  by 
Ferdinand  Vn  in  1814. 

In  their  time  the  Ordinances  of  Bilbao  marked  a  notable  advance  in  commercial 
legislation.  While  being  at  the  head  of  the  Regulations  and  Statutes  of  the  nations 
of  Europe,  whence  their  principal  provisions  were  taken,  they  contain  others, 
peculiar  to  themselves  and  original,  which  preceded  reforms  that  had  later  to 
be  adopted  in  other  nations.  They  form  a  monument  of  legislation  which  was 
advanced  for  the  time  at  which  they  were  drawn  up. 

The  adoption  of  the  said  Ordinances  by  Mexico  took  place  as  a  matter  of  fact 
by  reason  of  the  imperious  necessity  for  a  system  of  commercial  law,  which  affected 
the  then  possessions  of  Spain.  These  necessities  enforced  themselves,  and  the  Ordi- 
nances were  adopted  3)  and  in  fact  constituted  for  many  years  and  at  different 
times  our  commercial  system  of  law  without  there  having  been  any  law  or  order 
which  brought  them  into  force  with  respect  to  New  Spain. 

On  their  being  adopted  for  Mexico  by  the  Consulado  of  this  Capital,  the  Ordi- 
nances only  proved  to  be  applicable  in  a  small  degree  to  the  mercantile  movement, 
which  in  Mexico  was  almost  nil.  Spain  considered  her  possessions  in  America  as 
a  fountain  of  riches  rather  than  as  an  integral  part  of  the  National  territory  for 
whose  progress  the  Peninsula  was  boTind  to  concern  itself.  It  may  even  be  said 
that  no  trade  existed  in  New  Spain,  because  it  was  not  convenient  to  the  mother 
country  that  it  should  exist,  for  Spain  considered  for  a  very  long  time,  that  to  initiate 
any  advance,  or  any  movement  of  significance  to  these  provinces  of  America  in 
international  commerce,  would  constitute  an  attack  on  her  Royal  Exchequer. 

It  is  not  possible  to  be  precise  as  regards  the  year  in  which  the  Ordinances 
came  into  force  in  Mexico.  'La  the  "Pebrero  Mexicano",  a  work  which  was  much 
consulted  in  its  time  and  which  has  a  considerable  historical  value  for  Mexico, 
it  is  related  that  in  the  year  1785  the  Viceroy  asked  for  reports  from  the  Consulado 
of  Mexico  about  the  use  which  up  to  that  time  had  been  made  of  the  Ordinances 
of  Bilbao.  The  Consiilado  answered  or  reported  that  in  default  of  its  own  particular 
ordinance  the  enactments  in  the  Ordinances  of  Bilbao  were  observed  so  far  as  they 
were  adaptable  to  the  circumstances  of  the  country  and  the  character  of  its 
commerce. 

Later  on,  the  use  and  force  of  the  said  Ordinances  were  ratified  by  the  Orders  of 
the  22nd  of  February  1796  and  the  27th  of  April  1801,  but  their  publication  was 
not  directed  to  be  made  in  the  accustomed  terms,  since,  as  has  been  said,  they  were 
in  fact  enforced  in  Mexico,  and  the  Orders  only  amounted  to  a  ratification  or  confirm- 
ation of  their  force. 

As  this  Code  was  the  first  to  merit  such  a  description  as  regards  commercial 
affairs,  so  it  was  also  the  last  of  the  legislation  common  to  Spain  and  our  country. 
The  Commercial  Code  was  issued  in  Spain  in  1829  to  replace  the  Ordinances  of 
Bilbao;  but  as  by  this  time  Mexico  had  already  consummated  her  independence, 
that  Code  was  never  in  force  in  this  Nation,  which  continued  to  adapt  the  Ordinances 
of  Bilbao,  it  having  been  directed  by  the  Law  of  the  15th  of  November  1841  that 
the  commercial  tribunals  should  conform  thereto. 

In  the  year  1845  the  Commercial  Code  was  issued  which  is  generally  known 
by  the  name  of  the  Lares  Code,  from  the  name  of  Teodosio  Lares,  the  minister 
who  authorized  it  in  the  time  of  the  dictatorship  of  General  Santa  Anna. 

This  Code,  which  was  the  first  National  Commercial  Code,  as  is  taught  by  the 
famous  Mexican  professor  Jacinto  PaUares*),  followed  the  provisions  of  the  French 
and  Spanish  Codes  which  were  in  force  at  that  time  and  without  dispute  it  was 
a  Code  which  was  the  most  advanced  of  the  time,  according  to  the  assertion  of  the 
publicist  whom  we  have  just  cited. 

1)  With  this  meaning  there  were  issued  the  Ordinances  of  the  Governors,  those  referring  to 
Mining,  to  the  Army,  etc.  —  2)  This  was  plainly  contrary  to  the  directions  in  Law  75  of  Title  46 
of  the  Recopilaoi6n  de  las  Indias,  from  which  the  Ordinances  of  Burgos  and  Seville  were  exempt. 

S)  "Febrero  Mexicano"  by  Eugenie  de  Tapia,  with  additions  by  Anastasio  de  la  Pascua.  — 

Mexico  1834.  —  Volume  I,  Chapter  III,  number  29.  —  *)  "Derecho  Mercantil"  —  Volume  I, 
(the  only  volume  published). 


6  M6xioo:  Introduccion  Histdrica  del  Dereoho  Mercantil  Mexicano. 

No  estuvo  vigente  sino  unos  dos  aiios.  Derrocado  Santa  Anna,  bajo  el  Gobierno 
provisional  del  General  Alvarez,  y  siendo  Ministro  de  Justicia  don  Benito  Juarez 
se  expidio  la  ley  que  lleva  el  nombre  de  fete,  en  22  de  Noviembre  de  1855,  ley  que 
organizo  la  administracion  de  justicia  de  la  Nacion;  en  su  articulo  primero  esa  ley 
mando  que  se  observaran  las  leyes  que  sobre  el  ramo  regian  en  Mexico  en  31  de 
Diciembre  de  18521).  En  su  consecuencia,  el  Codigo  Lares  fue  derogado,  dando 
nuestro  pais  un  gran  paso  hacia  atras  al  volver  a  poner  en  vigor  las  Ordenanzas ; 
si  bien  de  6stas  quedaron  suprimidos  los  Consulados  6  tribunales  de  comercio,  al 
prescribirse  los  tribunales  especiales  en  Mexico  (art.  42  de  la  ley.) 

C!on  razon  se  lamenta  nuestro  Maestro  el  senor  Pallares,  en  la  Obra  a  que  ya 
me  he  referido,  de  que  las  pasiones  de  partido  y  los  odios  politicos  llegasen  hasta 
desconocer  el  merito  del  Codigo  Lares,  un  monumento  de  nuestra  legislacion, 
posponiendolo  a  las  anticuadas  Ordenanzas  espanolas,  inadecuadas  ya  para  la  epoca. 

Estas,  cuya  vigencia  en  el  Mexico  independiente  habia  sido  confirmada  y 
ratificada  en  el  ano  de  1841,  siguieren  en  vigor  por  gran  numero  de  aiios  —  de 
1855  a  1884. 

Las  Ordenanzas  de  Bilbao,  en  la  epoca  en  que  primitivamente  fueron  adoptadas 
para  Mexico,  eran  mas  que  suficientes  para  regular  las  transacciones  mercantUes 
de  un  pais  cuyo  comercio  exterior  era  nulo  y  el  interior  apenas  incipiente;  pero  ya 
en  el  ano  1855  resultaban  un  anacronismo  lamentable,  cuyas  consecuencias  funestas 
pesaron  muchos  anos  sobre  el  pais.  El  periodo  de  la  nueva  vigencia  de  las  Orde- 
nanzas —  1855  a  1884  —  es  de  considerarse  como  el  mayor  atraso  del  pais  en  cuanto 
d  legislacion  comercial.  Un  reputado  jurisconsulto^)  escribia  en  1869:  «tenemos 
que  confesar  que  nuestro  derecho  mercantil  no  tiene  bases,  ni  forma,  ni  tradiciones». 

Algunos  Estados  de  la  Republica,  en  aqueUa  epoca,  comprendiendo  la  ineficacia 
de  las  Ordenanzas  de  Bilbao,  adoptaron  en  eUos  el  Codigo  Lares;  lo  cual  vino  a 
aumentar  el  mal  trayendo  un  nuevo  elemento  do  confusion. 

Por  los  anos  1869  y  1870  los  impulsos  en  pro  de  una  legislacion  comercial  nueva 
se  tradujeron  de  una  manera  concreta  en  dos  proyectos,  formado  el  primero  por  una 
Comision  de  la  Secretaria  de  Justicia,  y  presentado  el  segundo  a  la  Camara  de  Dipu- 
tados.  Ninguno  de  esos  proyectos  pudo  prosperar  y  Uegar  a  convertirse  en  ley 
positiva;  de  estudios  criticos  contemporaneos  a  eUos  se  viene  en  conocimiento  de 
que  aquellos  proyectos  fueron  mas  bien  estudios  teoricos,  no  completos  y  que  no 
pudieron  merecer  la  sancion  legislativa. 

Llegamos  a  los  antecedentes  inmediatos  de  la  epoca  contemporanea :  expedida 
la  Constitucion  de  1857,  eUa,  en  su  articulo  72  fraccion  X,  autorizo  al  Congreso 
«para  establecer  las  bases  generales  de  la  legislacion  mercantil*. 

El  Congreso  no  llego  nunca  a  hacer  uso  de  dicha  facultad.  Por  el  ano  de  1882 
—  bajo  la  Presidencia  del  General  Gonzalez  —  el  movimiento  financiero  que  venia 
iniciandose  en  proporciones  considerables,  cristaUzo  en  la  fundacion  de  dos  institu- 
ciones  de  cr6dito :  el  Banco  Nacional  Mexicano  creado  y  protegido  por  una  concesion 
liberal  y  ampUa  del  Grobierno;  y  el  «Banco  Mercantil  Mexicano»  sin  ninguna  con- 
cesion oficial.  El  primero,  aun  cuando  no  se  instituyo  como  un  Banco  del  Estado 
si  vino  a  constituir,  y  hasta  ahora  constituye^),  la  institucion  de  que  nuestro  Gobierno 
se  sirve  para  operaciones  financieras. 

Antes  que  esos  dos  bancos,  funcionaban  ya  en  Mexico:  el  »Nacional  Monte 
de  Piedad»  fundado  en  fines  del  siglo  XVIII  por  el  Conde  de  Regla,  y  autorizado 
en  1879  por  el  Gobierno  para  practicar  operaciones  bancarias*);  y  el  Banco  de 
Londres*)  establecido  en  1864. 

1)  La  ley  de  23  de  Noviembre  de  1855,  expedida  al  establecerse  el  Gobierno  Federal,  ea 
una  obra  de  legislacion  mexicana  en  extremo  importante ;  fu6  la  prinaera  ley  que  vino  4  deprimir 
los  privilegios  de  que  el  clero  habia  gozado,  por  siglos,  durante  la  dominacion  espanola  y  en 
las  primeras  d^cadas  de  nuestra  independencia.  Esta  ley  es  un  antecedente  histdrico  de  la 
reforma  social,  econ6nuca  y  politica,  que  pocos  afios  mas  tarde  hubiera  de  iniciarse  en  Mexico 

por  la  expedicion  de  las  leyes  de  Beforma  y  de  la  Constituoi6n  que  nos  rige.  2)  El  senor 

Lie.  don  Manuel  M.  Ortiz  de  Montellano.  —  »)  Habiendo  cambiado  su  denominaoi6n  por  la 
de  «Banco  Nacional  de  M6xico.»  —  *)  Operaciones  que  lo  orillaron  &  una  formidable  oiisis 
pocos  anos  m4s  tarde.  —  5)  Este  banco  no  era  sino  una  sucursal  de  la  sociedad  inglesa 
« London  Bank  of  Mexico  and  South  America*. 


MEXICO:  INTEODUCTION.  6 

It  was  only  in  force  some  two  years.  After  the  fall  of  Santa  Anna  and  under 
the  provisional  government  of  General  Alvarez,  Benito  Judrez  being  the  Minister 
of  Justice,  the  Law  which  bears  the  name  of  the  latter  was  issued  on  the  22nd  of 
November  1855,  being  the  Law  which  organized  the  administration  of  justice  of 
the  nation.  By  its  first  article  that  Law  directed  that  the  laws  which  were  in  force 
in  Mexico  in  this  branch  on  the  31st  of  December  1852  should  be  observed i).  In 
consequence  of  this,  the  Lares  Code  was  repealed,  thereby  giving  our  country  a 
great  set-back  by  bringing  the  Ordinances  again  into'force,  although  their  Consu- 
lados  or  commercial  tribunals  remained  abolished  by  the  prescription  of  special 
tribunals  in  Mexico  (art.  42  of  the  Law). 

With  good  reason  does  our  master  PaUares  lament  in  the  work  to  which  I  have 
already  referred  that  party  passions  and  political  hatreds  extended  even  to  the 
disregard  of  the  merits  of  the  Lares  Code,  a  monument  of  our  legislation,  by  replac- 
ing it  with  the  antiquated  Spanish  Ordinances,  which  were  entirely  inadequate 
for  the  times. 

The  latter,  whose  force  in  independent  Mexico  had  been  confirmed  and  ratified 
in  the  year  1841,  remained  in  force  for  a  great  number  of  years,  viz.  from  1855  to 
1884. 

At  the  time  when  they  were  first  adopted  for  Mexico,  the  Ordinances  of  Bilbao 
were  more  than  sufficient  for  regulating  the  mercantile  transactions  of  a  coimtry 
whose  external  trade  was  nQ  and  its  internal  trade  hardly  commencing;  but  now 
in  the  year  1855  they  proved  to  be  a  lamentable  anachronism,  the  fatal  consequences 
whereof  weighed  for  many  years  on  the  coimtry.  The  period  of  the  new  force  of 
the  Ordinances  —  from  1855  to  1884  —  must  be  considered  as  the  time  of  the 
greatest  retrogression  of  the  country  in  the  matter  of  commercial  legislation.  A 
jurist  of  repute^)  wrote  in  1869:  "we  have  to  confess  that  our  commercial  law  has 
neither  bases,  form  nor  traditions". 

Certain  States  of  the  Republic  adopted  the  Lares  Code  for  themselves  at  that 
time,  as  they  were  aware  of  the  inefficacy  of  the  Ordinances  of  Bilbao;  but  this 
only  increased  the  evil  by  introducing  a  fresh  element  of  confusion. 

Throughout  the  years  1869  and  1870,  the  impulses  in  favour  of  a  new  system 
of  commercial  legislation  were  advanced  in  a  concrete  form  in  two  Bills,  the  one 
framed  by  a  Committee  of  the  Secretary  of  Justice,  and  the  other  presented  to  the 
Chamber  of  Deputies.  Neither  of  these  Bills  prospered  or  came  to  be  converted 
into  positive  law.  From  contemporaneous  critical  studies  of  them  one  arrives  at  the 
conclusion  that  those  Bills  were  rather  theoretical  studies  which  were  incomplete 
and  not  deserving  of  legislative  sanction. 

We  have  now  arrived  at  the  times  immediately  antecedent  to  the  contemporan- 
eous epoch.  The  Constitution  which  was  issued  in  1857  by  its  72nd  article  authorized 
Congress  "to  establish  the  general  bases  of  mercantile  legislation". 

Congress  never  managed  to  avail  itself  of  this  faculty.  By  the  year  1882  — 
under  the  Presidency  of  General  Gonzalez  —  the  movement  in  the  financial  world, 
which  had  been  growing  to  considerable  proportions,  crystalised  in  the  foundation 
of  two  credit  institutions:  the  National  Mexican  Bank,  which  was  created  and 
protected  by  a  liberal  and  ample  concession  from  the  Government ;  and  the  Mercantile 
Bank  of  Mexico,  which  had  no  official  concession.  The  former,  although  it  was 
not  instituted  as  a  State  bank,  stUl  formed  and  up  to  the  present  forms*)  the  institu- 
tion of  which  our  Government  makes  use  for  its  financial  operations. 

Before  these  two  banks,  there  were  aheady  functioning  in  Mexico  the 
National  Monte  de  Piedad,  founded  at  the  end  of  the  XVIIIth  century  by  the  Count 
de  Regla,  which  was  authorized  by  the  Government  in  1879  to  carry  out  banking 
operations*);  and  the  Bank  of  London^),  which  was  established  in  1864. 

1)  The  Law  of  the  23rd  of  November  1855,  issued  on  the  establishment  of  the  Federal 
Govenunent,  is  a  work  of  Mexican  legislation  of  extreme  importance.  It  was  the  first  Law  to 
do  away  with  the  privileges  which  the  clergy  had  enjoyed  for  centuries  during  the  Spanish 
domination  and  during  the  first  decades  of  our  independence.  This  Law  is  an  historic,  ecomonic 
and  political  antecedent  to  social  reform,  which  had  to  be  initiated  a  few  years  later  in  Mexico 
by  the  issue  of  the  Laws  of  Keform  and  of  the  Constitution  which  now  govern  us.  —  *)  Manuel 
M.  Ortiz  de  Montellano.  —  ^)  It  has  changed  its  name  to  The  National  Bank  of  Mexico.  -^ 
*)  Operations  which  brought  it  to  the  verge  of  a  formidable  crisis  a  few  years  later.  —  8)  This 
bank  was  only  a  branch  of  the  English  Company,  the  London  Bank  of  Mexico  and  South  America. 
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7  Mexico:  Introducoi6n  Histories  del  Derecho  Mercantil  Mexicano. 

Esos  cuatro  bancos  i)  funcionaban  en  Mexico,  sin  que  existiera  ley  que  regulara 
sus  operaciones:  «En  esta  materia  sucedio  —  escribe  el  senor  Licenciado  don 
Pablo  Macedo,  uno  de  nuestros  financieros  mas  competentes  —  en  su  monografia 
«La  Evolucion  Mercantil»2)  —  lo  que  no  es  raro  en  los  fenomenos  sociales,  que  el  hecho 
precedio  al  derecho  y  que  antes  de  que  hubiera  una  ley  a  que  los  Bancos  se  sujetaran, 
estoB  comenzaron  a  existir  k  impulsos  de  una  necesidad  de  movimiento,  de  expan- 
sion y  de  vida;  y  de  esta  suerte  la  circulacion  financiera,  sin  sujecion  a  ningun  prin- 
cipio  cientifico,  estaba  en  1882  en  manos  de  dos  establecimientos  libres,  el  Banco 
de  Londres  y  el  Banco  Mercantil;  de  una  institucion  de  beneficencia  regida  en  el 
fondo  por  funcionarios  publicos,  el  Nacional  Monte  de  Piedad,  y  de  un  Banco  autori- 
zado  legalmente  para  emitir  billetes  y  practicar  las  operaciones  consiguientes,  el 
Nacional  Mexicano,  que  comenzo  a  raiz  de  su  fundacion  a  establecer  sucursales  en 
los  centros  mercantiles  mas  importantes  del  pais,  en  lo  que  el  Mercantil  y  el  de 
Piedad  hubieron  de  imitarle». 

El  establecimiento  y  desarroUo  de  los  bancos  y  la  conclusion  de  ferrocarriles 
fueron  los  dos  factores  mas  importantes  de  la  conmocion  que  en  aqueUa  epoca 
hubo  de  iniciarse  en  el  mundo  economico  de  nuestro  pais. 

Planteada  en  toda  su  dificultad  «la  cuestion  de  los  bancos»  vinieron  a  levan- 
tarse  discusiones  sobre  la  facultad  del  Gobierno  Federal  para  restringir  la  emision 
de  biUetes  de  banco. 

Estas  discusiones  determinaron  que  se  Uevara  a  cabo  una  reforma  constitu- 
cional  —  14  de  Diciembro  de  1883  —  quedando  por  eUa  autorizado  el  Congreso 
para  expedir  Codigos  obligatorios  en  toda  la  Republica,  de  mineria  y  comercio, 
comprendiendo  en  este  ultimo  las  instituoiones  bancarias. 

Como  resultado  de  la  reforma  constitucional  se  expidio  el  Codigo  de  Comercio 
de  15  de  Abril  de  1884.  Este  Codigo  solo  estuvo  en  vigor  unos  cinco  anos,  pues  en 
15  de  Septiembre  de  1889  se  promiilgo  el  actual  Codigo. 

El  C6digo  de  Comercio  de  1884  no  puede  ser  considerado  sino  como  un  en- 
sayo  de  codificacion.  Los  principios  que  establecia  en  materia  de  sociedades  ano- 
nimas  merecieron  muy  pronto  una  modificacion,  consignada  en  la  ley  de  10  de 
Abril  de  1888.  Esta  ley,  cuyos  principios  fueron  adoptados  en  el  Codigo  actual, 
viao  a  cambiar  por  completo  el  sistema  que  habia  adoptado  el  Codigo  de  1884, 
sistema  que  no  se  considero  de  acuerdo  con  los  adelantos  de  la  ciencia  juridica  en 
materia  tan  importante  en  la  epoca  contemporanea  como  lo  es  la  de  las  sociedades 
anonimas.  Igualmente  se  modifico  el  Codigo  por  la  ley  de  11  de  Diciembre  de 
1885,  en  cuanto  al  registro  de  comercio;  dicha  ley  vino  a  establecer  una  Oficina 
especial,  importantisima  para  las  transacciones  mercantiles  de  todo  genero,  ane- 
xandola  al  Registro  de  la  Propiedad,  que  es  el  lugar  que  propiamente  le  corresponde. 

Promulgado  el  Codigo  de  1884  en  un  periodo  de  crisis  financiera  del  Gobierno, 
los  principios  de  aqu61  sobre  instituciones  de  credito  hubieron  de  resentirse  de 
haber  sido  formuladas  en  una  epoca  de  transicion,  y  no  pudieron  ser  viables;  el 
Banco  Nacional  Mexicano  que  acababa  de  establecerse,  proporcionaba  al  Gobierno 
un  apoyo  insustituible  en  aquellos  tiempos  de  penuria  y  desorganizacion  admi- 
nistrativa,  y  asi  fu6  que  el  Gobierno,  al  expedir  el  Codigo,  cuido  de  proteger  al 
Banco  Nacional,  estableciendo  un  sistema  tan  restrictive  para  las  demas  institu- 
ciones de  cr6dito,  que  estas  no  pudieron  prosperar. 

Encaminado  el  pais  en  el  orden  administrativo,  al  advenimiento  del  Gobierno 
actual,  restableciendose  el  equihbrio  perdido  en  la  epoca  de  crisis,  vino  a  poderse 
juzgar  al  Codigo  con  toda  serenidad,  condenandosele;  y  como  no  fuera  el  unico  de 
sus  defectos,  si  bien  indudablemente  el  mas  grave  y  trascendental,  el  sistema  que 
establecia  para  el  funcionamiento  de  bancos  6  instituciones  de  credito,  vino  su 
derogacidn,  siendo  sustituido  por  el  que  rige  actualmente  de  15  de  Septiembre 
de  1889. 


1)  Y  algunos  otros  estableoidos  en  Chihuahua  por  autorizacion  que  otorgara  la  Legislatura 
local.  —  2)  Publicado  en  un  tomo  —  J.  Ballesca  Sues.  Mexico  —  con  los  trabajos  denominados 
«Comunicaciones  y  Obraa  Ptiblicas»  y  «la  Hacienda  P&blica»:  estos  tres  trabajos,  que  su  autor 
llama  ensayoB  y  que  no  son  sino  obras  maestras  sobre  una  materia  en  que  el  senor  Macedo 
es  especialista,  formaron  otros  tantos  capitulos  de  la  obra  Uamada  «M6xico.  —  Su  evolucion 
Social*  que  publico  la  casa  ya  citada. 
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Those  four  banks  i)  were  operating  in  Mexico  without  the  existence  of  any  law 
to  regulate  their  operations:  "In  this  matter  —  wrote  Pablo  Macedo,  one  of  oiu* 
most  competent  financiers  —  in  his  monograph  "La  Evoluci6n  Meroantil"^)  — 
there  happened  what  is  not  rare  in  social  phenomena,  that  the  fact  preceded  the 
law  and  that  before  there  was  a  law  in  existence  to  which  banks  might  be  subject, 
they  in  fact  commenced  their  existence  at  the  impulse  of  a  necessity  for  movement, 
expansion  and  life;  and  in  this  way  fiuancial  circulation,  without  being  subject 
to  any  scientific  principle,  was  in  1882  in  the  hands  of  two  free  establishments, 
the  Bank  of  London  and  the  Mercantile  ^ank ;  of  a  charitable  institution,  namely 
the  National  Monte  de  Piedad,  which  was  substantially  governed  by  public  officials, 
and  of  a  bank  which  was  legally  authorized  to  issue  notes  and  carry  out  consequent 
operations,  namely,  the  National  Mexican  Bank,  which  from  its  very  foundation 
commenced  to  establish  branches  in  the  more  important  commercial  centres  of  the 
country,  in  which  the  Mercantile  Bank  and  the  Monte  de  Piedad  had  to  imitate  it." 

The  establishment  and  development  of  the  banks  and  the  finishing  of  railways 
were  the  two  most  important  factors  in  the  movement  which  at  that  time  found 
its  commencement  in  the  economic  world  of  our  country. 

The  "question  of  the  banks"  having  become  one  of  great  difficulty,  discussions 
arose  about  the  powers  of  the  Federal  Government  to  restrict  the  issue  of  banknotes. 

These  discussions  brought  about  the  passing  of  a  constitutional  amendment 
—  that  of  the  14th  of  December  1883  —  whereby  Congress  was  authorized  to  issue 
Codes  which  should  be  binding  in  the  whole  of  the  RepubUc,  the  Codes  being 
the  Mining  and  the  Commercial  Codes,  banking  institutions  being  included  in  the 
latter. 

As  a  result  of  this  constitutional  amendment  the  Commercial  Code  was  issued 
on  the  15th  of  April  1884.  This  Code  was  only  in  force  some  five  years,  as  the  pres- 
ent Code  was  promulgated  on  the  15th  of  September  1889. 

The  Commercial  Code  of  1884  can  only  be  considered  as  an  attempt  at  codifica- 
tion. The  principles  established  thereby  in  the  matter  of  limited  or  joint  stock 
companies  very  soon  earned  their  alteration,  as  laid  down  by  the  Law  of  the  16th 
of  April  1888.  This  Law,  the  principles  whereof  were  subsequently  adopted  by  the 
present  Code,  completely  changed  the  system  which  had  been  adopted  by  the 
Code  of  1884,  a  system  which  was  not  considered  to  be  agreeable  to  the  advance 
of  the  science  of  law  in  a  matter  which  is  so  important  in  the  contemporaneous 
epoch  as  is  that  of  limited  companies.  The  Code  was  also  altered  by  the  Law  of 
the  11th  of  December  1885,  as  regards  the  commercial  register.  The  said  Law 
established  a  special  office,  which  is  of  the  greatest  importance  for  commercial 
transactions  of  aU  kinds,  annexing  it  to  the  Register  of  Ownership,  the  place  which 
properly  belongs  to  it. 

As  the  Code  of  1884  was  promulgated  at  a  time  of  financial  crisis  in  the  Govern- 
ment, its  principles  which  concern  credit  institutions  necessarily  suffered  from 
their  having  been  formxilated  in  a  time  of  transition,  and  they  could  not  long  survive. 
The  National  Mexican  Bank  which  had  just  been  established  afforded  the  Govern- 
ment indispensable  support  in  those  times  of  want  and  administrative  disorganisation, 
and  so  it  was  that  the  Government,  on  issuing  the  Code,  took  care  to  protect  the 
National  Bank,  by  establishing  such  a  restrictive  system  for  other  credit  institu- 
tions, that  it  was  impossible  for  them  to  prosper. 

The  country  having  been  set  upon  the  road  of  administrative  order  at  the 
advent  of  the  present  Government,  by  the  reestablishment  of  the  equilibrium 
which  had  been  lost  in  the  critical  times,  it  became  possible  to  judge  of  the  Code 
perfectly  calmly,  with  the  result  that  it  was  condemned :  and  although  the  system 
which  it  established  for  the  functioning  of  banks  and  credit  institutions  was  not 
the  only  one  of  its  defects,  although  undoubtedly  it  was  the  most  serious  and  pro- 
minent, it  was  repealed  and  replaced  by  the  Code  of  the  15th  September  1889, 
which  is  in  force  at  the  present  time. 

1)  And  some  others  established  in  Chihuahua  by  authorization  granted  by  the  local  legis- 
lature. —  2)  Published  in  one  volume  —  J.  Ballesca  Successors,  Mexico  —  with  the  works 
entitled  "Commimications  and  Public  Works"  and  "The  Public  Treasury"-  These  three  works, 
which  their  author  calls  essays,  but  which  are  masterly  works  on  the  matter  wherein  Sr.  Macedo 
is  a  special  authority,  formed  also  certain  chapters  in  the  work  called  "Mexico.  —  Her  social 
evolution",  published  by  the  House  above  mentioned. 
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De  entonces  aca  puede  decirse  que,  correspondiendo  al  enorme  incremento 
de  las  operaciones  de  comercio  en  todas  sus  manifestaciones,  arranca  el  desenvol- 
vimiento  de  la  actividad  en  las  instituciones  juridicas  comerciales;  ramo  impor- 
tantisimo  que  ha  recibido  impulses  multiples,  inteligentes  y  bien  orientados  bajo 
la  administracion  del  senor  General  Porfirio  Diaz,  con  quien  colaboraban  personali- 
dades  de  la  taUa  del  senor  Lie.  Jose  Ives  Limantour  —  Mnistro  de  Hacienda  — 
de  quien  no  puede  menos  que  hacerse  honrosa  mencion  siempre  que  se  aluda  a 
la  organizacion  de  nuestro  sistema  economico,  obra  que  lo  reconoce  como  su  autor. 

El  Codigo  de  Comercio  Mexicano  no  esta  ya  a  la  altvu-a  de  la  epoca;  gran  nti- 
mero  de  sus  disposiciones  de  fondo  y  de  procedimiento  se  resienten  de  grave  ar- 
caismo;  este  Codigo,  que  condeno  la  reglamentacion  del  «anommismo»  adoptada 
por  el  Codigo  de  1884,  no  posee  un  sistema  legal  que  a  la  vez  que  patrocine  la  for- 
macion  y  el  desarroHo  de  las  sociedades  «de  capitales»,  proteja  eficazmente  a  los 
duenos  de  6stos.    En  ese  punto  la  reforma  se  impone  y  habra  de  triunfar. 

En  materia  de  procedimiento,  ya  nos  dice  el  Maestro  Pallares  en  su  obra  antes 
citada :  no  se  compadece  con  las  necesidades  del  comercio,  la  exigencia  de  los  juieios 
escritos.  Aqui  tambien  se  impondra  la  reforma,  que  pronto  —  yo  lo  espero  — 
habra  de  adoptarse. 

Si  para  concluir  debo  hacer  mencion  de  la  bibUografia  mexicana  en  materia 
mercantil,  dire  que  lo  poco  que  tenemos  son  las  obras  citadas  en  el  curso  de  esa 
Introduccion  Historica,  en  corto  numero  eUas;  pero  trayendo  cada  una  en  su  pri- 
mera  hoja  un  nombre  al  respeto  y  tambien  al  agradecimiento  de  los  que  hemos 
podido  recibir  el  provecho  de  sus  enseiianzas. 
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Henceforward  it  may  be  said  that,  in  correspondence  with  the  enormous  in- 
crease of  commercial  transactions  in  all  their  manifestations,  springs  the  develop- 
ment of  the  activity  of  the  commercial  juristic  institutions ;  a  most  important  branch, 
which  has  received  many,  intelligent  and  well  directed  impulses  imder  the  ad- 
ministration of  General  Porfirio  Diaz,  with  whom  are  collaborating  personages  of 
the  eminence  of  Jos6  Ives  Limantour,  Minister  of  the  Treasury,  of  whom  it  is  impos- 
sible to  make  less  than  honourable  mention,  whenever  allusion  is  made  to  the  organi- 
sation of  our  economic  system,  a  work  which  recognises  him  as  its  author. 

The  Mexican  Commercial  Code  is  not  now  up  to  the  level  of  the  times.  A  large 
number  both  of  its  fundamental  provisions  and  of  its  provisions  relating  to  procedure 
suffer  from  serious  archaisms.  This  Code,  which  condemned  the  regulation  of  limited 
or  joint  stock  companies  adopted  by  the  Code  of  1884,  does  not  possess  a  legal 
system  which  at  once  promotes  the  formation  and  development  of  associations  of 
capital  stock,  and  efficiently  protects  the  owners  thereof.  In  this  point  reform 
is  necessary  and  must  triumph. 

In  matters  of  procedure,  Professor  Pallares  already  tells  us  in  his  work  above 
cited  that  the  requirement  that  legal  proceedings  should  be  wholly  written  does 
not  agree  with  the  needs  of  commerce.  Here  also  reform  is  necessary,  which,  as 
I  hope,  will  be  adopted. 

If  in  conclusion  I  have  to  mention  Mexican  bibliography  in  commercial  matters, 
I  must  say  that  the  little  we  possess  is  found  in  the  works  which  have  been  cited 
in  the  course  of  this  Historical  Introduction,  and  few  in  number  they  are;  but 
each  of  them  bears  on  its  front  page  a  name  entitled  to  respect  and  also  to  the 
gratitude  of  those  of  us  who  have  been  able  to  receive  the  advantage  of  their 
teachings. 
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EJecucidn  de  los  derechos  legales. 
(Procedimiento  ante  los  Tribunales  ordinarios.) 


Los  derechos  que  pueden  hacer  valer  los  comerciantes  ordinariamente,  son 
los  que  se  derivan  de  los  contratos  que  celebran  en  ejercicio  de  su  industria,  y  de 
los  que  habla  el  Codigo  de  Cbmercio.  La  mente  del  Legislador  en  la  redaccion 
de  este  Codigo  fu6  la  de  establecer  reglas  especiales  en  defecto  de  convenio 
erpreso  de  las  partes,  para  los  casos  que  comunmente  ofrecen  las  necesidades  del 
trdfico,  dejando  todos  los  demds  actos  bajo  el  imperio  del  derecho  comun,  cuya 
legislacion  se  aplica  en  sus  preceptos  expresos  para  el  caso  que  los  reclama,  y  en 
sus  principios  generales  en  cuanto  a  la  intrepretacion,  conddciones  de  existencia 
y  validez  de  los  contratos,  modalidades  de  6stos,  manera  de  ejecutarlos,  y  causas 
de  nuUdad  6  rescicion.  Asi  es  que  aqui  como  en  los  asuntos  que  no  son  mercantiles, 
hay  que  tener  presente  cuanto  dispone  el  Codigo  Civil  en  orden  a,  los  contratos  en 
general. 

El  Codigo  Civil,  bajo  un  plan  sistematico,  desarrolla  la  teoria  de  la  contratacidn , 
hablando  primero  de  los  contratos  en  general,  segiin  las  indicaciones  que  acaban 
de  hacerse,  y  en  seguida  de  los  contratos  mas  comunmente  usados  entre  particulares, 
y  en  los  que  la  frecuencia  de  su  constitucion  y  ejeoucion,  ha  permitido  seiialarles 
reglas  especiales;  tales  son  lafianza,  la  hipoteca,  la  anticresis,  la  sociedad,  el  mandate, 
el  deposito,  el  pr6stamo,  la  compraventa,  la  permuta,  el  comodato,  el  deposito 
y  el  arrendamiento.  La  parte  general  obedece  en  su  exposicion  al  met6do  que  senala 
el  articulo  1279  determinando  las  condiciones  de  validez  de  los  convenios,  que  son 
las  siguientes:  I.  Capacidad  de  los  contrayentes ;  —  II.  Mutuo  consentirniento ;  — 
in.  Objeto  licito  del  contrato;  —  IV.  Celebracion  de  fete  con  las  formalidades 
extemas  que  exige  la  ley. 

Hay  que  observar  que  nuestro  Codigo  no  admite  el  juramento  en  los  con- 
tratos, declarando  por  manera  expresa  que  el  juramento  no  produce  ningun  efecto 
legal  en  las  convenciones. 

En  cuanto  k  las  formalidades  externas,  sufre  una  amplia  excepcion  el  preoepto 
en  materia  mercantil,  puesto  que  el  Codigo  de  Comercio  no  exige  formalidades  6 
requisites  determinados  para  la  validez  del  acto  comercial.  Asi  es  que  la  venta 
mercantil,  por  ejemplo,  no  se  hace  constar  forzosamente  en  escritura  publica,  y 
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The  Enforcement  of  Legal  Bights. 

(Procedure  before  the  ordinary  Tribunals.) 


The  rights  whereof  traders  may  ordinarily  avail  themselves  are  those  which 
are  derived  from  the  contracts  they  make  in  the  exercise  of  their  industry,  and 
those  mentioned  by  the  Commercial  Code.  The  intention  of  the  Legislature  in 
framing  this  Code  was  to  establish  special  rules  in  default  of  express  agreements 
of  the  parties,  for  the  events  commonly  presented  by  the  needs  of  trade,  leaving 
aU  other  acts  under  the  governance  of  the  common  law,  which  system  of  legislation 
applies  in  its  express  precepts  to  relevant  cases,  and  in  its  general  principles  to 
the  interpretation,  conditions  of  existence  and  validity  of  contracts,  their  forms, 
manner  of  execution,  and  causes  of  nullity  or  rescission.  Thus  it  is  that  in  affairs 
which  are  not  commercial,  it  is  necessary  to  remember  the  provisions  of  the  Civil 
Law  in  the  matter  of  contracts  in  general. 

By  a  systematic  plan,  the  Civil  Code  unfolds  the  theory  of  contracting,  speak- 
ing first  of  contracts  in  general,  according  to  the  indications  which  have  just  been 
made,  and  then  of  such  contracts  as  are  most  commonly  used  between  private 
individuals,  and  in  which  the  frequency  of  their  formation  and  execution  has  allowed 
special  rules  to  be  applied  to  them;  such  are  guaranty,  mortgage,  anticresis,  associa- 
tion, agency,  deposit,  loan,  purchase  and  sale,  exchange,  commodatum,  deposit 
and  leasing.  For  the  most  part  its  exposition  follows  the  method  shown  by  article 
1279,  which  determines  the  conditions  of  the  validity  of  contracts,  and  they  are 
the  following:  I.  Capacity  of  the  contracting  parties;  —  11.  Mutual  consent;  — 
in.  Lawful  subject-matter  of  the  contract ;  —  IV.  The  solemnisation  thereof  with 
the  external  formalities  required  by  law. 

It  has  to  be  observed  that  our  Code  does  not  allow  oaths  in  contracts,  as  it 
declares  expressly  that  oaths  produce  no  legal  effect  in  agreements. 

As  regards  external  forms,  the  precept  experiences  great  exception  in  commercial 
matters,  since  the  Commercial  Code  does  not  require  determined  formalities  or 
requisites  for  the  validity  of  commercial  acts.  Thus  it  is  that  commercial  sales,  for 
example,  are  not  necessarily  set  out  in  a  notarial  instrument,  and  this  is  the  case 
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esto  cualquiera  que  sea  su  cuantia,  lo  mismo  que  el  mandato  de  comercio  y  que 
el  contrato  de  portazgo,  y  otros  esencialmente  mercantiles.  Hay,  sin  embargo, 
algunos  contratos  de  esta  naturaleza  que  requieren  solemnidades  para  su  eficacia, 
senaladamente  los  de  constitucion  de  sociedades  de  comercio,  y  los  celebrados, 
dice  el  Codigo,  «en  pais  extranjero  en  que  la  ley  exige  escrituras,  formas  6  solemni- 
dades determinadas  para  su  vaUdez,  aunque  no  las  exiga  la  ley  mexicana».  Caso  de 
no  Uenarse  las  cirounstancias  respectivamente  requeridas,  los  contratos  no  pro- 
ducen  obligacion  ni  accion  en  juicio. 

Por  lo  que  respecta  al  consentimiento  mutuo,  se  apUcan  las  reglas  generales  del 
derecho  comun :  es  decir,  que  el  consentimiento  debe  ser  expreso,  que  en  su  ausencia 
no  puede  haber  contrato,  y  que  se  vicia  por  error,  dolo  6  violencia.  El  error  de  derecho 
noanula  el  contrato,  el  de  aritm^tica  solo  da  lugar  a  su  reparacion,  el  de  hecbo  anula 
el  contrato  si  es  comun  a  ambos  contrayentes,  6  si  habiendolo  padecido  solo  uno 
de  eUos,  se  prueba  que  en  el  falso  supuesto  que  motivo  el  contrato,  se  celebro  este. 
El  dolo  vicia  el  consentimiento  anulando  la  convencion,  seg6n  el  aforismo  «fraus 
omnia  corrumpit»  La  violencia  que  consiste  en  el  empleo  de  fuerza  fisica  6  ame- 
nazas  que  importan  peUgro  de  perder  la  vida,  la  honra,  la  libertad,  la  salud,  6  una 
parte  considerable  de  los  bienes  del  que  contrae,  de  su  conyuge  6  sus  ascendientes 
6  descendientes,  vicia  tambien  el  consentimiento,  con  la  sancion  de  nuUdad  del 
contrato.  El  dolo  y  la  violencia,  como  constitutivos  de  delitos,  vician  de  manera 
radical  el  consentimiento  y  caen  bajo  las  sancion  de  las  leyes  penales,  por  lo  que, 
no  es  permitido  renunciar  para  lo  future  la  nulidad  que  proviene  de  dolo  6  intimi- 
dacion,  de  acuerdo  con  el  principio  general  contenido  en  el  articulo  15  del  Codigo 
CivU  que  declara  que  el  derecho  publico  no  puede  modificarse  ni  alterarse  por  los 
convenios  celebrados  entre  particulares ;  pero  si  habiendo  cesado  la  violencia  6 
el  dolo,  el  que  la  suMo  ratifica  el  contrato,  no  puede  en  lo  sucesivo  reclamar  contra 
el  vicio  del  consentimiento  y  queda  valida  la  convencion. 

La  tercera  condicion  de  validez  de  los  contratos,  «que  el  objeto  materia  de 
el  sea  licito»,  se  halla  expUcado  en  el  articulo  1306  del  Codigo  Civil  que  dice  en 
referenda :  Son  legalmente  imposibles :  I.  Las  cosas  que  estan  fnera  del  comercio, 
por  la  naturaleza  6  por  disposicion  de  la  ley;  —  II.  has  cosas  6  actos  que  no  se 
pueden  reducir  a  un  valor  exigible;  —  III.  Las  cosas  cuya  especie  no  es  ni  puede 
ser  determinada:  —  IV.  Los  actos  Uicitos  (es  decir  los  contraries  a  una  ley  pro- 
hibitiva). 

Capacidad  de  los  contrayentes. 

Acredita  mencion  especial  este  requisite  de  validez  de  los  contratos,  asi  por 
su  importancia  como  por  las  disposiciones  especiales  que  lo  rigen  en  materia  mer- 
cantil.  Bajo  el  imperio  de  la  igualdad  proclamada  por  la  ley  fundamental  del  pais, 
el  legislator  de  Derecho  Civil  declara  como  regla  general  la  habilidad  para  contratar 
de  todas  las  personas.  La  regla  de  Derecho  Mercantil  es  la  misma,  y  una  y  otra 
consignan  la  salvedad  a  la  regla  de  no  tener  mas  excepciones  que  las  establecidas 
por  la  ley.  Las  excepciones  para  contratar  en  comercio  se  refieren  todas  al  orden 
publico  con  lo  cual  queda  dicho  que  no  pueden  renunciarse,  motivandose  imas  en 
determinadas  cirounstancias  que  concurren  en  el  individuo  mayor  de  edad  que 
pretende  ejercer  el  comercio,  y  otras  en  la  mira  de  proteccion  a  los  menores  de 
edad  y  a  la  mujer  casada. 

Las  prohibiciones  para  ejercer  el  comercio  se  encuentran  en  el  articulo  12  del 
Codigo  relative,  prohibiendo  tal  ejercicio  a  los  corredores;  a  los  quebrados  que  no 
hayan  sido  reahabilitados ;  y  4  los  que  por  sentencia  ejecutoriada  hayan  side  con- 
denades  por  delitos  contra  la  propiedad,  incluyendo  en  6stos  la  falsedad,  el  peculado, 
el  cohecho  y  la  cencusion. 

Respecto  de  las  excepciones  que  con  relacion  k  ciertos  incapacitades,  sufre 
la  regla  de  derecho  comtin  que  declara  general  la  habilidad  para  contratar,  estan 
dictadas,  como  facilmente  se  comprende,  en  interns  del  comercio,  y  se  contienen 
en  los  articulos  6  al  11  del  Codigo  de  la  materia.  Preceptuan  6stos  que  pueden  ejercer 
el  comercio  los  menores  de  veiatiun  aiios  y  mayores  de  dieciocho,  previa  la  emanci- 
pacion,  la  habihtacion  de  edad  6  auterizacion  de  aqueUos  bajo  cuya  patria  potestad 
6  guarda  esten,  obtenides  conferme  a  la  ley,  y  sin  que  el  menor  comerciante,  en 
ningun  caso,  pueda  gezar  de  les  beneficios  inherentes  a  la  menor  edad.  La  mujer 
casada,  mayor  de  dieciocho  anos,  que  tenga  para  eUo  auterizacion  expresa  de  su 
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whatever  be  the  amount  thereof,  and  the  same  is  the  case  with  commercial  mandates 
and  contracts,  of  carriage  and  others  which  are  essentially  mercantile.  There  are 
however  some  contracts  of  this  nature  which  require  formalities  in  order  to  be 
operative,  particularly  those  for  the  constitution  of  commercial  associations,  and 
those  made,  as  the  Code  says,  "in  a  foreign  country,  wherein  the  law  requires 
certain  writings,  forms  or  solenmities  for  their  validity,  although  the  Mexican  law 
does  not  so  require".  If  the  circumstances  which  are  required  in  each  case  are  not 
complied  with,  contracts  fail  to  produce  either  an  obligation  or  right  of  action. 

The  general  rules  of  the  common  law  are  applied  as  regards  mutual  consent: 
that  is  to  say,  that  the  consent  must  be  express,  that  in  its  absence  there  can  be 
no  contract,  and  that  it  is  vitiated  by  mistake,  deceit  or  duress.  A  mistake  in  law 
does  not  annul  the  contract;  a  mistake  in  arithmetic  only  occasions  its  rectification; 
a  mistake  of  fact  annuls  the  contract  if  it  is  common  to  both  the  contracting 
parties,  or  if,  when  it  has  been  experienced  by  only  one  of  them,  it  is  proved  that 
the  contract  was  made  under  the  false  impression  which  in  fact  was  the  motive 
for  the  contract.  Deceit  vitiates  consent  and  annuls  the  agreement,  according  to 
the  aphorism  "fraud  vitiates  everything".  Duress,  which  consists  of  the  employ- 
ment of  physical  force  or  of  threats  which  import  peril  of  losing  life,  honour,  liberty, 
health,  or  a  considerable  part  of  the  property  of  the  contractor,  of  his  spouse  or  of 
his  ascendants  or  descendants,  likewise  vitiates  consent,  and  is  punished  by  the 
nullity  of  the  contract.  Deceit  and  duress,-  as  being  constituents  of  offences,  radi- 
cally vitiate  consent  and  fall  imder  the  sanction  of  the  penal  law,  whereby  as  regards 
the  future  it  is  not  permitted  to  renounce  a  nullity  which  arises  from  deceit  or 
intimidation,  in  accordance  with  the  general  principle  contained  in  article  15  of 
the  Civil  Code,  which  declares  that  public  law  cannot  be  modified  or  altered  by 
agreements  made  between  private  individuals;  but  if  the  duress  or  deceit  has 
ceased,  a  person  who  ratifies  a  contract  cannot  afterwards  rely  on  the  consent 
being  vitiated,  but  the  agreement  remains  valid. 

The  third  condition  of  the  validity  of  contracts,  "that  the  subject-matter 
thereof  be  lawful"  is  explained  in  article  1306  of  the  Civil  Code,  which  says  on  the 
subject:  "The  following  are  impossible  in  law:  I.  Things  which  are  not  the  subject 
of  commerce,  whether  by  their  nature  or  by  the  provision  of  the  law;  —  II.  Things 
or  acts  which  cannot  be  reduced  to  a  money  value;  —  III.  Things  whose  species 
is  not  and  cannot  be  determined;  —  IV.  Unlawful  acts  (that  is  to  say,  those  which 
are  contrary  to  a  prohibitive  law). 

Capacity  of  the  contracting  parties. 

This  requisite  of  the  validity  of  contracts  deserves  special  mention,  both  by 
its  importance  and  by  the  special  provisions  which  are  in  force  in  commercial  matters. 
Under  the  governance  of  that  equality  which  was  proclaimed  by  the  fundamental 
law  of  the  country,  the  legislature  in  passing  the  Civil  Law  declares  legal  capacity 
to  contract  to  be  the  general  rule  for  all  persons.  The  rule  of  the  Commercial  Law 
is  the  same,  and  both  systems  state  the  saving  of  the  rule  that  there  are  no  ex- 
ceptions beyond  those  enacted  by  law.  The  exceptions  to  commercial  contracting 
all  refer  to  public  order,  which,  as  has  been  already  remarked,  cannot  be  renounced, 
som^  exceptions  being  founded  on  certain  circumstances  which  affect  persons  of 
fuU  age  who  propose  to  carry  on  trade,  and  others  having  in  view  the  protection 
of  minors  and  married  women. 

The  prohibitions  against  carrying  on  trade  are  to  be  foimd  in  article  12  of 
the  Code  in  question,  which  prohibits  such  exercise  in  the  case  of  brokers;  bank- 
rupts who  have  not  obtained  their  discharge;  and  those  persons  who  have  been 
condemned  by  final  judgment  for  offences  against  property,  including  therein  forgery, 
peculation,  bribery  and  extortion. 

As  regards  the  exceptions  to  the  rule  of  the  common  law  which  declares 
the  general  capacity  to  contract,  with  respect  to  certain  persons  who  are  legally 
incapable,  these,  as  may  readily  be  understood,  are  laid  down  in  the  interest  of 
trade,  and  they  are  contained  in  articles  6  to  11  of  the  Code  in  question.  These 
exceptions  provide  that  persons  who  are  under  twenty-one  years  of  age  and  above 
eighteen  may  carry  on  trade,  after  emancipation,  qualification  in  respect  of  age 
or  the  authorisation  of  those  under  whose  patria  potestas  or  guardianship  they 
are,  duly  obtained  in  accordance  with  the  law,  but  without  the  trader  who  is  a 
minor  being  in  any  case  able  to  enjoy  the  benefits  inherent  in  minority.  A  married 
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marido,  dada  en  escritura  pliblica,  podra  ejercer  el  comercio.  Sm  la  autorizaoion 
de  su  marido  podra  ejercerlo  en  los  cases  de  separaci6n,  ausencia,  Interdiccion  6 
privacion  de  derechos  civiles  del  mismo,  declarados  conforme  a  la  ley.  En  estos 
casos,  la  mujer  casada  no  necesita  licencia  marital  para  comparecer  en  juicio  ni 
para  obligar  6  enagenar  sus  bienes.  Puede  revocar  el  marido  la  autorizaoion  que 
para  ser  comerciante  haya  otorgado  a  su  mujer;  pero  para  que  la  revocaci6n  pro- 
duzca  efecto  es  necesario  que  se  publique  por  la  prensa  y  que  transcurran  noventa 
dias  despues  de  la  pubUcacidn.  Si  la  mujer  se  hallare  ejerciend.o  el  comercio  al 
contraer  matrimonio,  se  presume  concedida  la  licencia  para  continuarlo,  mientras 
el  marido  no  publique  en  la  forma  que  acaba  de  indicarse  la  cesacion  de  su  mujer 
en  el  ejercicio  del  comercio. 

El  menor  y  la  mujer  casada,  capacitados  asi  para  ejercer  el  comercio,  no  tienen 
ningunas  restricciones  legales  en  tal  ejercicio,  y  contratan  como  la  generaUdad  de 
las  personas. 

La  capacidad  de  los  extranjeros  para  ejercer  el  comercio  esta  limitada  por  lo 
que  se  hubiere  convenido  en  los  Tratados  con  sus  respectivas  naciones,  y  lo  que 
dispusieren  las  leyes  que  arreglan  los  derechos  y  obligaciones  de  los  extranjeros. 
Estos  derechos  y  obligaciones  se  encuentran  en  el  capitulo  IV.  de  la  ley  de  Extran- 
jeria  de  28  de  Mayo  de  1886  y  entre  ellos  se  relaciona  con  el  derecho  mercantil :  el 
articulo  30  de  la  Ley,  que  iguala  al  mexicano  y  al  extranjero  en  cuanto  a  las  garan- 
tias  individuales  y,  por  tanto,  en  cuanto  al  ejercicio  del  comercio,  por  ser  una  in- 
dustria  honesta,  que  ampara  el  articulo  IV.  de  la  Constitucion  Federal;  este  articulo 
contiene  la  salvedad  de  la  facultad  concedida  al  Gobierno  para  expulsar  al  etranjero 
pernicioso:  el  articulo  31  que  no  exige  a  los  extranjeros  la  residencia  en  el  pais 
para  la  adquisicion  de  terrenos  baldios,  nacionales,  bienes  raices  y  buques,  pero 
sujetandolos  a  las  restricciones  que  les  impongan  las  leyes  vigentes,  una  de  las  cuales, 
la  ley  de  1  de  Pebrero  1856,  prohibe  a  los  extranjeros  ser  duenos  de  terrenos  situados 
en  una  zona  distante  veinte  leguas  de  la  frontera:  el  articulo  33,  que  declara  que 
«los  extranjeros,  sin  perder  su  nacionalidad,  pueden  domiciliarse  en  la  Republica 
para  todos  los  efectos  legales;  la  adquisicion,  cambio  6  p6rdida  del  domicilio  se 
rigen  por  las  leyes  de  Mexico»:  el  35,  que  les  impone  la  obligacion  de  obedecer  6 
respetar  las  instituciones,  leyes  y  autoridades  del  pais,  sujetandose  a  los  fallos 
y  sentencias  de  los  Tribunales,  sin  poder  intentar  otros  recursos  que  los  que  las 
leyes  conceden  a  los  mexicanos.  «Solo  pueden,  agrega  el  mismo  articulo,  apelar 
a  la  via  diplomatica  en  caso  de  denegacion  de  justicia  6  retardo  voluntario  de  su  admi- 
nistracion,  despues  de  agotar  inutilmente  los  recursos  comunes  creados  por  las  leyes, 
y  de  la  manera  que  lo  determine  el  Derecho  Internacional» :  el  38,  que  cita  el  caso 
en  que  puede  ser  expulsado  el  extranjero  como  pernicioso  cuando  tome  parte  en 
las  disensiones  civiles  del  pais. 

El  Codigo  de  Comercio,  en  su  articulo  14,  manda  que  los  extranjeros  comer- 
ciantes,  en  todos  los  actos  de  comercio  en  que  intervengan,  se  sujeten  al  mismo 
Codigo  y  demas  leyes  del  pais. 

El  cuanto  a  las  sociedades  legahnente  constituidas  en  el  Extranjero,  que  se 
establezcan  en  la  Republica,  6  tengan  en  ella  alguna  Agenda  6  Sucursal,  ditse  el 
articulo  15  del  Codigo  citado,  podran  ejercer  el  comercio,  sujetandose  a  las  prescrip- 
ciones  especiales,  del  mismo  Codigo  de  Comercio,  en  todo  cuanto  concierna  a  la 
creacion  de  sus  establecimientos  en  territorio  nacional,  a  sus  operaciones  mercan- 
tiles  y  a  la  jurisdiccion  de  los  Tribimales  de  la  Nacion.  En  lo  que  se  refiera  a  su 
capacidad  para  contratar,  «se  sujetaran  a  las  disposiciones  del  articulo  correspon- 
diente  del  titulo  de  «Sociedades  Extranjeras».  Pero  como  en  el  titulo  de  Sociedades 
Extranjeras  no  se  hace  mas  que  repetir  el  que  estas  se  hayan  constituido  legahnente, 
debe  decirse  que  nuestra  ley  reconoce,  segun  los  principios  de  Derecho  Internacional 
generalmente  admitidos,  las  personas  morales  creadas  en  otros  paises  y  que  se 
conforman  a  las  prescripciones  de  la  ley  que  les  ha  dado  nacimiento,  salvo  el  Uenar 
ciertos  requisites  que  acrediten  tal  reconocimiento.  Si  fuere  atacada  la  legitimidad 
de  una  sociedad  extranjera  por  alegarse  que  no  esta  constituida  segun  las  leyes 
de  su  pais,  tendria  que  obedecerse  el  principio  eonsignado  en  el  articulo  19  del  Codigo 
Civil  que  dice:  «E1  que  funda  su  derecho  en  leyes  extranjeras  debera  probar  la 
existencia  de  estas  y  que  son  aplicables  al  caso.» 
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woman  who  is  above  eighteen  years  of  age,  and  who  has  the  express  authorisation 
of  her  husband  therefor,  given  by  notarial  instrument,  may  carry  on  trade.  She 
may  do  so  without  the  authorisation  of  her  husband  in  cases  of  his  separation, 
absence,  interdiction  or  deprivation  of  civil  rights,  duly  declared  according  to  law. 
In  these  cases,  the  married  woman  does  not  need  her  husband's  licence  for  appear- 
ing in  court  or  for  binding  herself  or  for  alienating  her  property.  The  husband  may 
revoke  the  authorisation  which  he  has  given  his  wife  for  being  a  trader;  but  for 
the  revocation  to  be  effective  it  is  necessary  that  it  be  published  in  the  press,  and 
that  ninety  days  should  elapse  after  the  publication.  If  the  woman  is  carrying  on 
trade  when  the  marriage  is  solemnised,  the  licence  to  continue  it  is  presumed  to 
be  granted,  so  long  as  her  husband  does  not  publish  the  fact  that  his  wife  has  ceased 
to  carry  on  trade  in  the  way  which  has  just  been  indicated. 

Minors  and  married  women  who  have  been  given  capacity  for  carrying  on 
trade  have  no  other  legal  restrictions  on  the  exercise  thereof,  but  they  contract 
like  ordinary  persons. 

The  capacity  of  foreigners  for  carrying  on  trade  is  confined  to  what  has  been 
agreed  by  the  IVeaties  with  their  respective  nations,  and  to  the  provisions  of  the 
law  which  regulates  the  rights  and  duties  of  foreigners.  These  rights  and  duties 
are  to  be  found  in  Chapter  IV  of  the  Law  on  Foreigners  of  the  28th  of  May  1886 
and  among  them  the  following  have  reference  to  commercial  law:  article  30  of 
the  Law,  which  puts  Mexicans  and  foreigners  on  the  same  level  as  regards  individual 
guaranties,  and  therefore  as  regards  carrying  on  trade,  as  this  is  an  honourable 
industry,  and  this  is  supported  by  article  IV  of  the  Federal  Constitution.  This 
article  contains  the  saving  of  the  power  granted  to  the  Government  of  expelling 
pernicious  foreigners;  article  31,  which  does  not  require  foreigners  to  reside  in  the 
country  in  order  that  they  may  acquire  unreclaimed  Wds,  national  lands,  real  estate 
and  ships,  but  subjects  them  to  the  restrictions  of  the  laws  in  force,  one  of  which, 
viz.  the  Law  of  the  1st  of  February  1856,  forbids  foreigners  being  owners  of  lands 
which  are  situated  within  the  zone  of  twenty  leagues'  distance  from  the  frontier ; 
article  33,  which  declares  that  "foreigners  may  become  domiciled  in  the  country 
for  all  legal  effects,  without  losing  their  nationality";  the  acquisition,  change  or 
loss  of  domicil  is  governed  by  the  Mexican  law;  article  35,  which  imposes  on  them 
the  obligation  of  obeying  and  respecting  the  institutions,  laws  and  authorities 
of  the  country,  subjecting  themselves  to  the  decrees  and  judgments  of  the  Tribimals, 
with  no  power  to  bring  appeals  other  than  such  as  the  law  grants  to  Mexicans. 
"They  may  only  appeal  to  diplomatic  representatives"  adds  the  same  article  "in 
the  event  of  a  denial  of  justice  or  of  wilful  delay  on  the  part  of  the  Administration, 
after  exhausting  in  vain  the  ordinary  appeals  allowed  by  law,  and  in  the  way  deter- 
mined by  International  Law";  article  38,  which  mentions  the  events  in  which 
foreigners  may  be  expelled  as  pernicious,  when  taking  part  in  the  civil  dissensions 
of  the  country. 

In  article  14,  the  Commercial  Code  directs  that  foreign  traders  are  to  be  subject 
to  the  said  Code  and  other  laws  of  the  country,  in  all  acts  of  commerce  wherein 
they  take  part. 

As  regards  associations  which  are  legally  constituted  abroad  and  which  are 
established  in  the  country,  or  have  an  agency  or  branch  therein,  article  15  of  the 
same  Code  says  that  they  may  carry  on  trade,  subject  to  the  special  provisions  of  the 
said  Code,  in  aU  that  concerns  the  creation  of  their  establishments  in  the  National 
territory,  their  commercial  operations  and  the  jurisdiction  of  the  tribunals  of  the 
Nation.  In  all  £hat  relates  to  their  contractual  capacity  "They  shall  be  subject 
to  the  provisions  of  the  relative  article  of  the  Title  "Foreign  Associations".  But, 
as  in  the  Title  on  Foreign  Associations  there  is  no  more  than  a  repetition  that  these 
have  to  be  legally  constituted,  it  must  be  said  that  our  law,  according  to  the  generally 
admitted  principles  of  international  law,  recognises  legal  or  artificial  persons 
created  in  other  countries  when  they  conform  to  the  provisions  of  the  law  which  gave 
them  birth,  save  the  fuKilment  of  certain  requisites  which  prove  such  recognition. 
If  the  lawfulness  of  a  foreign  association  is  attacked  by  an  allegation  that  it  is  not 
constituted  according  to  the  law  of  its  country,  it  is  necessary  to  obey  the  principle 
laid  down  in  article  19  of  the  Civil  Code,  which  says:  "A  person  who  bases  his 
right  on  foreign  law,  must  prove  the  existence  thereof  and  that  it  applies  to  the 
case".  Such  are  the  precepts  which,  speaking  in  general  terms,  govern  the  validity 
of  contracts  as  regards  commercial  law. 
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Tales  son  los  preceptos  que  en  orden  al  derecho  mercantil,  y  hablando  en  ter-. 
mines  generales,  rigen  la  validez  de  los  contratos.  A  las  causas  de  nulidad  sena- 
ladas  por  error,  dolo  6  violencia  debe  agregarse  las  que  resultan  de  la  incapacidad 
de  los  contrayentes  cuando  no  ban  sido  relevados  de  ella  en  los  tdrminos  que  quedan 
indicados,  y  que  se  contienen  en  los  articulos  420  a  427  del  Codigo  Civil  para  los 
menores  de  edad;  y  en  cuanto  a  la  separacion  de  la  mujer  casada  6  ausencia,  inter- 
diccion  6  privacion  de  derechos  civiles  de  su  marido,  se  encuentran  en  los  articulos 
226  a  289  del  Codigo  Civil  las  reglas  que  se  refieren  a  separacion  por  divorcio  (pues 
la  ley  mexicana  no  reconoce  el  divorcio  completo)  y  a  nulidad  del  matrimonio; 
las  reglas  de  la  ausencia  con  las  medidas  precautorias  de  la  ley  y  los  efectos  de  la 
declaracion  de  ausencia,  administracion  de  los  bienes  del  ausente  casado  y  pre- 
suncion  de  muerte  del  ausente,  se  encuentran  en  el  titulo  duodecimo  del  libro  I. 
del  mismo  Codigo  Civil;  y  la  interdiccion  esta  regida  por  los  articulos  ya  citados 
420  a  427  del  Codigo  Civil  y  445  a  454  del  mismo. 

Tramitacion  de  los  juicios  mercantiles. 

Dificil  es  encerrar  dentro  de  la  brevedad  que  requieren  las  presentes  notas 
las  disposiciones  todas  que  se  refieren  al  procedimiento  ante  los  Tribunales,  en 
materia  de  Comercio.  El  Codigo  relative  consagra  su  Libro  V.  a  este  objeto,  libro 
que  se  divide  en  cuatro  titulos,  el  primero  que  contiene  las  disposiciones  generales 
apUcables  4  los  juicios  mercantiles:  el  segundo  que  trata  de  los  juicios  ordinarios, 
el  tercero  de  los  juicios  ejecutivos  y  el  cuarto  del  procedimiento  especial  de  las 
quiebras.  Se  condensa  en  la  exposicion  que  sigue  la  serie  de  preceptos  que  informan 
cada  uno  de  los  titulos  mencionados. 

Hay  tres  preceptos  fundamentales  para  la  tramitacion  especial  de  los  litigios 
mercantiles,  que  se  contienen  en  los  articulos  1049,  1050  y  1051  del  Codigo  de 
Comercio:  es  el  primero  la  definicion  del  juicio  mercantil  declarando  la  ley  que 
es  el  que  tiene  por  objeto  ventilar  y  decidir  las  controversias  que  se  deriven  de  los 
aetos  comerciales.  La  ley  actual  ha  enumerado  los  actos  mercantiles  y  dado  el 
criterio  para  resolver  en  casos  dudosos  sobre  la  naturaleza  del  acto,  dejando  tal 
resolucion  al  arbitrio  judicial.  El  segundo  precepto  reza  que  cuando  una  de  las  dos 
partes  que  intervienen  en  un  contrato  celebre  un  acto  de  comercio  y  la  otra  un 
acto  meramente  civil,  y  ese  contrato  diese  lugar  a  un  litigio,  se  atendera  al  caraoter 
de  la  parte  demandada  para  determinar  el  procedimiento  que  debe  regir,  pues  si 
dieha  parte  celebro  un  acto  de  comercio  el  procedimiento  sera  el  mercantil,  y  si 
un  acto  civil,  el  procedimiento  sera  el  comun. 

El  ultimo  de  los  articulos  citados,  6  sea  el  1051,  ordena  que  el  procedimiento 
mercantil  preferente  a  todos,  es  el  convencional.  A  falta  de  convenio  de  las  partes 
interesadas,  sigue  diciendo  el  mismo  articulo,  se  observaran  las  disposiciones  de 
este  libro  (que  son  las  que  se  refieren  al  procedimiento  mercantil)  y  en  defecto 
de  estas  6  de  convenio,  se  aplicara  la  ley  de  procedimientos  local  respectiva.  Dice 
esto  ultimo  la  ley,  porque  el  Codigo  de  Comercio  es  de  aplicacion  general  en  el  pais, 
y  cada  uno  de  los  Estados  de  la  Federaci6n  tiene  su  legislacion  propia;  y  cuando  la 
ley  general  no  contenga  disposiciones  apUcables  al  caso  de  que  se  trata,  suple  la 
legislacion  del  Estado  en  donde  se  tramite  el  litigio. 

Siendo  tan  importante  el  procedimiento  convencional,  el  Codigo  con  sus  articulos 
1052  y  1053  ha  dictado  las  reglas  que  siguen: 

Art.  1052.  Los  Jueces  se  sujetaran  al  procedimiento  convencional  que  las 
partes  hubieren  pactado  si  en  el  concurren  las  condiciones  siguientes:  I.  Que  se 
haya  otorgado  por  medio  de  instrumento  pliblico  6  en  poliza  ante  corredor,  6  ante 
el  Juez  que  conozca  de  la  demanda  en  cualquiera  estado  del  juicio;  —  II.  Que 
se  conserven  las  partes  sustanciales  de  un  juicio  que  son :  la  demanda,  contestacion 
y  prueba,  cuando  esta  proceda;  —  III.  Que  no  se  seiialen  como  pruebas  admisibles 
las  que  no  lo  scan  conforme  &  las  leyes;  —  IV.  Que  no  se  altere  la  gradacion  estable- 
cida  en  los  Tribunales,  y  la  jurisdiccion  que  cada  uno  de  ellos  ejerce ;  —  V.  Que  no 
se  disminuyan  los  terminos  que  las  leyes  conceden  a  los  Jueces  y  Tribunales  para 
pronunciar  sus  resoluciones ;  —  VI.  Que  no  se  convenga  en  que  el  negocio  tenga 
mas  recursos  6  diferentes  de  los  que  las  leyes  determinan,  conforme  k  su  naturaleza 
y    cuantia. 
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To  the  named  causes  of  nullity,  viz.  mistake,  deceit  and  duress,  must  be  added 
those  which  result  from  the  legal  incapacity  of  the  contracting  parties  when  they 
have  not  been  relieved  therefrom  in  the  conditions  which  have  been  already  indicat- 
ed, and  which  are  contained  in  articles  420  to  427  of  the  Civil  Code  as  regards  minors ; 
and  as  regards  the  separation  of  a  married  woman  or  the  absence,  interdiction  or  de- 
privation of  civil  rights  of  the  husband,  and  the  rules  referring  to  judicial  separation 
(for  the  Mexican  law  does  not  recognise  complete  divorce)  and  to  nullity  of  marri- 
age are  to  be  found  in  articles  228  to  289  of  the  Civil  Code ;  the  rules  referring  to 
absence  with  the  precautionary  measures  of  the  law  and  the  effects  of  the  declara- 
tion of  absence,  administration  of  the  property  of  an  absent  spouse  and  the  presump- 
tion of  the  death  of  the  absentee,  are  to  be  found  in  the  XVIIth  Title  of  Book  I 
of  the  said  Civil  Code;  and  interdiction  is  governed  by  the  articles  already  cited, 
viz.  420  to  427  of  the  Civil  Code  and  by  445  to  454  thereof. 

Procedure  in  commercial  actions. 

It  is  difficult  to  include  all  the  provisions  which  refer  to  proceedings  before 
the  tribimals  in  commercial  matters  within  the  brevity  required  by  these  notes. 
The  corresponding  Code  devotes  its  Book  V  to  this  subject,  which  Book  is  divided 
into  four  Titles ;  the  first  containing  the  general  provisions  applicable  to  commercial 
actions;  the  second  treating  of  ordinary  actions;  the  third  of  executive  actions 
and  the  fourth  of  the  special  procedure  in  bankruptcy.  In  the  following  exposition, 
the  series  of  precepts  which  form  the  subject-matter  of  each  of  the  Titles  mentioned 
is  condensed. 

There  are  three  fundamental  precepts  for  special  procedure  in  commercial 
actions,  which  are  contained  in  articles  1049,  1060  and  1051  of  the  Commercial 
Code;  the  first  is  the  definition  of  a  commercial  action,  the  law  declaring  that  it 
is  one  which  has  for  its  object  to  ventilate  and  decide  controversies  which  arise 
from  commercial  acts.  The  present  law  has  enumerated  commercial  acts  and  given 
the  criterion  whereby  to  decide  doubtful  cases  about  the  nature  of  the  act,  leaving 
such  decision  to  the  arbitrament  of  the  courts.  The  second  precept  announces  that 
when  one  of  the  two  parties  who  take  part  in  a  contract  performs  a  commercial 
act  and  the  other  an  act  which  is  merely  civil,  and  that  contract  gives  rise  to  an 
action,  attention  must  be  paid  to  the  character  of  the  defendant  for  determining 
the  procedure  which  ought  to  govern,  as,  if  the  said  party  performed  an  act  of 
commerce,  the  procedure  must  be  the  commercial,  and  if  a  civil  act,  the  procedure 
must  be  the  general. 

The  last  of  the  said  articles,  that  is  No.  1051,  directs  that  the  conventional 
procedure  is  to  be  the  commercial  procedure  in  preference  to  all  others.  The  said 
article  continues  that  in  default  of  agreement  between  the  parties  concerned,  the 
provisions  of  this  Book  must  be  observed  (these  are  the  ones  which  refer  to  the 
commercial  procedure)  and  in  default  thereof  and  of  any  agreement,  the  respective 
local  law  of  procedure  must  be  applied.  The  law  makes  this  last  provision  because 
the  Commercial  Code  is  of  general  application  in  the  coimtry,  and  each  of  the 
States  of  the  Federation  has  its  own  system  of  legislation;  and  when  the  general 
law  does  not  contain  provisions  which  are  applicable  to  the  case  in  question,  the 
system  of  the  State  where  the  action  is  proceeding  supplies  the  want. 

As  the  conventional  procedure  is  so  important,  the  Code  has  laid  down  the 
following  rules  in  its  articles  1052  and  1053: 

Art.  1052.  The  Judges  shall  be  subject  to  the  conventional  procedure  to  which 
the  parties  have  agreed,  when  the  following  conditions  are  combined:  I.  That 
the  agreement  has  been  framed  by  means  of  a  notarial  instrument  or  in  a  contract 
in  the  presence  of  a  broker,  or  of  the  Judge  who  has  cognisance  of  the  claim  and  at 
any  stage  of  the  action ;  —  II.  That  the  substantial  parts  of  an  action  are  preserved, 
which  are :  the  cbiim,  answer  and  evidence,  the  latter  in  a  proper  case ;  —  III.  That 
evidence  which  is  not  so  by  law  is  not  stated  to  be  admissible;  —  IV.  That  the 
established  gradation  of  the  Tribunals  is  not  altered,  nor  the  jurisdiction  which 
each  of  them  exercises;  —  V.  That  the  periods  granted  by  law  to  the  Judges  and 
Tribimals  for  pronouncing  their  decisions  are  not  diminished ;  —  VI.  That  it  is  not 
agreed  that  in  the  particular  matter  there  should  be  more  or  different  appeals 
than  those  determined  by  law,  according  to  its  nature  and  amount. 
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1053.  La  escritura  piiblica,  6  la  p61iza,  6  el  convenio  judicial  de  que  habla 
la  fraccion  I.  del  art.  anterior  deberi  contener  para  su  validez :  I.  Los  nombres  de 
los  otorgantes;  —  II.  Su  capacidad  para  obHgarse;  —  III.  El  caracter  con  que  con- 
traen;  —  IV.  Su  domicilio;  —  V.  El  negocio  6  negocios  en  que  se  ha  de  observar 
el  procedimiento  convenido;  —  VI.  La  sustanciacion  que  debe  observarse;  —  VII. 
Los  medios  de  prueba  que  renuncien  los  interesados,  cuando  convengan  en  excluir 
alguno  de  los  que  la  ley  permite;  —  VIII.  Los  recursos  legales  que  renuncien  cuando 
convengan  en  que  no  sea  admsiible  alguno  de  los  que  concede  la  ley;  — ■  IX.  El 
Juez  6  arbitro  que  debe  conocer  del  litigio  para  el  cual  se  conviene  el  procedimiento. 

Si  el  pacto  es  ilegitimo,  6  si  no  siendolo  no  se  observa,  puede  reclamarse  por 
un  articulo  de  resolucion  previa  y  especial,  cabiendo  esta  reclamacion  en  cualquier 
estado  del  juicio  anterior  a  la  citacion  que  para  sentencia  definitiva  haga  el  juez 
de  primera  instancia,  6  el  arbitro  en  su  caso. 

La  ley  reconoce  tres  especies  de  juicios  mercantiles :  I.  Ordinarios ;  —  II.  Eje- 
cutivos;  —  ni.  Especiales  de  quiebra.  En  todos  ellos  son  aplicables  las  prescrip- 
ciones  que  siguen: 

Personalidad  de  los  litigantes. 

El  que  es  capaz  para  contratar,  segun  lo  que  se  ha  dicho  refiriendose  a  la  capa- 
cidad de  los  contrayentes,  lo  es  tambi^n  para  comparecer  en  juicio  6  hacerse  represen- 
tar  en  61  por  medio  de  procurador.  Si  son  dos  6  mas  personas  las  que  ejercitan 
una  misma  accidn  xi  oponen  la  misma  excepcion,  deberan  litigar  unidas  bajo  una 
misma  representaci6n;  en  caso  de  que  no  nombren  procurador  que  las  represente, 
el  juez  nombra  al  representante  comtin. 

Si  el  demandado  estuviere  ausente,  y  la  diligencia  que  se  trata  de  practicar 
con  el  fuere  urgente,  6  perjudicial  la  dUacion,  a  juicio  del  Juez,  sera  representado 
por  el  Ministerio  Publico.  Puede  presentarse  tambien  por  el  que  no  se  encuentre 
en  el  lugar  del  juicio,  un  gestor  judicial  que  de  fianza  de  que  el  interesado  pasara 
por  lo  que  el  haga,  y  de  pagar  lo  juzgado  y  sentenciado  e  indemnizar  los  perjuicios 
y  gastos  que  se  causen.  La  gestion  judicial  no  es  admisible  para  representar  al  actor. 

Con  los  preceptos  que  acaban  de  senalarse,  relatives  a  la  personalidad  de  los 
litigantes,  se  encuentran  relacionados  los  relatives  al  mandato  contenidos  en  el 
titulo  XII  libro  III  del  Codigo  Civil,  y  los  relatives  k  la  gestion  de  negocios  que 
constan  en  el  mismo  titulo. 

El  Utigante,  ya  sea  personabnente  6  por  medio  de  procurador  6  de  apoderado, 
debe  formular  su  peticion  en  un  primer  escrito  al  que  precisamente  se  acompanaran : 
I.  El  documento  6  documentos  que  acrediten  el  caracter  con  que  el  litigante  se 
presente  en  juicio,  en  el  caso  de  tener  representacion  legal  de  alguna  persona  6 
corporacion,  6  cuando  el  derecho  que  reclame  provenga  de  habersele  transmitido 
por  otra  persona;  II.  El  poder  que  acredite  la  personalidad  del  procurador, 
cuando  este  intervenga;  —  III.  Una  copia,  en  papel  comtin,  del  escrito  y  de  los 
documentos,  cuando  estos  no  pa«en  de  veinticinco  fojas.  Si  excedieren,  quedaran 
en  la  Secretaria  para  que  se  instruyan  las  partes.  La  prevencion  de  acompanar 
copies  rige  tambien  respecto  de  los  escritos  en  que  se  opongan  excepciones  de  com- 
pensacion  6  reconvencion  y  de  los  en  que  se  promueva  algun  incidente. 

Las  formalidades  judiciales. 

Las  actuaciones  judiciales  han  de  practicarse  en  dias  y  horas  habUes,  bajo 
pena  de  nuHdad.  Los  dias  habUes  son  todos  los  del  ano,  menos  los  domingos,  el 
5  de  Febrero,  5  de  Mayo  y  el  16  de  Septiembre;  horas  habUes  son  las  que  median 
desde  la  salida  hasta  la  puesta  del  sol.  Cuando  haya  causa  urgente,  el  juez  puede 
habDitar  los  dias  y  horas  inhabiles  para  actuar  6  para  que  se  practiquen  diUgencias. 

En  los  escritos  que  se  presenten  a  los  Juzgados,  el  Secretario  6  quien  haga 
sus  veces,  hace  constar  el  dia  y  la  hora  en  que  se  presente  el  escrito,  dando  cuenta 
con  61  dentro  de  veinticuatro  horas  &  mds  tardar.  Los  autos  del  juicio  solo  se  entre- 
gan  a  los  litigantes,  para  alegar,  6  para  formar  6  glosar  cuentas,  y  cuando  de  comun 
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1053.  The  notarial  instrument,  contract  or  judicial  agreement  mentioned 
in  section  I  of  the  preceding  article  must  contain  in  order  to  be  valid :  I.  The  names 
of  the  executing  parties;  —  II.  Their  capacity  to  bind  themselves;  —  III.  The 
character  in  which  they  contract ;  —  IV.  Their  domicils  or  addresses ;  —  V.  The  matter 
or  matters  wherein  the  agreed  procedure  is  to  be  observed;  —  VI.  The  substantiation 
which  has  to  be  followed ;  —  VII.  Such  means  of  proof  as  are  renounced  by  the  persons 
concerned,  when  they  agree  to  exclude  some  of  those  which  the  law  admits;  — 
Vin.  Such  legal  appeals  as  are  renounced,  when  they  agree  that  some  of  those 
granted  by  law  should  not  be  admissible;  —  IX.  The  Judge  or  arbitrator  who 
is  to  try  the  action  for  which  the  procedure  is  so  agreed  upon. 

If  the  agreement  is  unlawful,  or  if  being  lawful  it  is  not  observed,  an  objection 
can  be  made  by  an  interlocutory  application  for  a  previous  and  special  decision, 
this  objection  being  available  at  any  stage  of  the  action  before  the  citation  for 
final  judgment  made  by  the  judge  of  first  instance  or  by  the  arbitrator,  as  the 
case  may  be. 

The  law  recognises  three  kinds  of  commercial  action:  I.  Ordinary  actions; 
—  II.  Executive  actions ;  —  III.  Special  bankruptcy  actions.  The  following  provisions 
apply  to  them  all: 

The  capacity  of  the  litigants. 

A  person  who  is  capable  of  contracting,  according  to  what  has  been  said  with 
reference  to  the  capacity  of  contractors,  is  capable  also  of  appearing  in  an  action 
or  causing  himself  to  be  represented  therein  by  means  of  a  solicitor.  When  there 
are  two  or  more  persons  who  are  bringing  the  same  action  or  making  the  same 
defence,  they  must  litigate  together  and  with  a  single  representative.  When  they 
fail  to  appoint  a  solicitor  to  represent  them,  the  judge  appoints  a  common  re- 
presentative. 

When  the  defendant  is  absent,  and  the  steps  which  have  to  be  taken  with 
him  are  urgent,  or  when  delay  would  be  prejudicial  in  the  opinion  of  the  Judge, 
he  must  be  represented  by  the  Public  Attorney.  A  person  who  is  not  present  at 
the  place  of  the  action  may  also  be  represented  by  a  guardian  ad  litem,  who  gives 
security  that  the  person  concerned  wiU  abide  by  what  he  does,  and  to  pay  what 
is  adjudged  and  to  compensate  for  the  damage  and  expenses  which  may  be  caused. 
A  guardian  ad  litem  is  not  allowed  to  represent  the  plaintiff. 

There  are  other  precepts  which  are  related  to  those  which  we  have  just  noticed, 
referring  to  the  capacity  of  litigants,  viz.  those  respecting  agency  which  are  contained 
in  Title  XII  of  Book  III  of  the  Civil  Code,  and  those  relating  to  business  manage- 
ment which  are  set  out  in  the  same  Title. 

The  litigant,  whether  in  person  or  by  means  of  a  solicitor  or  attorney,  must 
formulate  his  application  on  the  originating  document,  which  must  of  necessity  be 
accompanied  by:  I.  The  document  or  documents  which  prove  the  character  in 
which  the  litigant  appears  in  the  action,  in  the  event  of  his  appearing  as  the  repre- 
sentative of  some  person  or  corporation,  or  when  the  right  claimed  by  him  originates 
from  its  having  been  transferred  by  another  person;  —  II.  The  power  proving  the 
representative  capacity  of  the  solicitor,  when  such  a  person  intervenes;  —  III.  A 
copy  on  ordinary  paper  of  the  originating  document  and  of  the  other  documents, 
when  the  latter  do  not  exceed  twenty -five  pages.  When  they  exceed,  they  wUl 
remain  in  the  Master's  office  for  the  information  of  the  parties.  The  intimation 
to  annex  copies  applies  also  to  the  documents  whereby  the  pleas  or  defences  of 
set-off  or  counterclaim  are  set  out  and  to  those  whereby  any  interlocutory  matter 
is  initiated. 

Court  formalities. 

The  judicial  record  has  to  be  drawn  up  on  the  ordinary  working  court  days 
and  hours,  on  pain  of  nullity.  The  working  days  are  aU  the  days  of  the  year,  except 
Sundays,  the  5th  of  February,  5th  of  May  and  the  16th  of  September ;  the  working 
hours  are  those  between  suiu:ise  and  sunset.  When  there  is  an  urgent  case,  the  judge 
may  appoint  other  days  and  hours  for  forming  the  record  or  for  taking  other 
measures. 

In  documents  which  are  lodged  with  the  Courts,  the  Master  or  his  substitute 
has  to  enter  the  day  and  hour  whereon  the  document  is  lodged,  and  report  it  within 
twenty-four  hours  at  the  latest.  The  record  of  the  action  is  only  defivered  to  the 
litigants  for  the  purpose  of  making  submissions,  or  for  making  or  explaining  accounts, 
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acuerdo  lo  pidieren;  en  los  demds  casos  los  autos  quedan  en  la  Secretaria  para  que 
se  impongan  de  ellos  los  interesados,  6  que  se  entreguen  las  copias. 

Las  disposiciones  del  Codigo  de  Comercio,  en  este  punto,  se  complementan 
con  las  contenidas  en  los  capitulos  II  y  VI  del  tituio  preliminar  del  Codigo  de  Proce- 
dimientos  Civiles  de  Distrito  Federal,  por  lo  que  respecta  a  este  y  a  los  Territorios 
Federales,  ypor  las  disposiciones  simUares  de  los  Estados  en  que  se  tramite  el  negocio. 

Las  vistas  de  los  pleitos  seran  ptiblicas,  y  el  acuerdo  y  diligencias  de  prueba 
reservados  (art.  1080  del  Cod.  de  Comer.). 

Notificaciones. 

Tiene  mucha  importancia  este  punto  en  la  practica  porque  la  notiticacion  de 
las  resoluciones  judiciales,  es  el  punto  de  partida  para  computar  los  terminos  que 
senala  la  ley  a  fin  de  ejercitar  el  derecho  que  los  litigantes  pueden  tener  al  oponerse 
a  las  mismas  resoluciones,  6  para  seguir  la  tramitacion  del  juicio,  segiin  las  reglas 
del  procedimiento. 

Los  litigantes,  en  el  primer  escrito  6  en  la  primera  diligencia  judicial,  deben 
designar  casa  ubicada  en  el  lugar  del  juicio  para  que  se  les  hagan  las  notificaciones 
y  se  practiquen  las  diligencias  que  scan  necesarias.  Igualmente  deben  designar  la 
casa,  en  que  ha  de  hacerse  la  primera  notificacion  4  la  persona  6  personas  contra 
quienes  promueven.  Cuando  un  Htigante  no  cumple,  las  notificaciones  se  enten- 
deran  con  los  estrados  del  Juzgado  6  Tribunales.  Estas  notificaciones  por  medio 
de  los  estrados  del  Juzgado  consisten  en  fijar  un  aviso  notificando  al  litigante 
de  la  resolucion  judicial,  y  que  se  fija  en  las  puertas  del  Juzgado. 

Preve  la  ley  el  caso  de  que  se  ignore  el  domicilio  de  la  persona  que  debe  ser 
notificada,  y  manda  al  efecto  que  la  primera  notificacion  se  haga  pubUcando  la 
determinacion  respectiva  por  tres  veces  consecutivas  en  el  periodico  oficial  del 
Estado,  Distrito  6  Territorios  Federales  en  que  el  comerciante  deba  ser  demandado. 

Si  la  persona  a  quien  haya  de  notificarse  6  citarse,  reside  fuera  del  lugar  del 
juicio,  se  hace  la  notificacion  6  citacion  por  medio  de  despacho  6  exhorto  al  Juez 
de  la  poblacion  en  que  aquella  residiere :  si  el  despacho  6  exhorto  ha  de  remitirse 
al  juez  6  Tribunal  de  otro  Estado  de  la  Federacion,  se  legahzan  las  firmas,  y  se 
remite  por  medio  de  la  autoridad  administrativa  del  lugar  donde  se  siga  el  juicio; 
y  si  hubiere  de  remitirse  el  exhorto  6  despacho  a  pais  extranjero,  se  legaUzan  las 
firmas  tambien  por  los  Gobernadores  del  Estado  6  del  Distrito  Federal  del  lugar 
donde  radique  el  juicio,  y  a  su  vez  el  Ministro  de  Relaciones  legaliza  las  firmas 
de  los  Gobernadores  y  remite  el  despacho  6  exhorto  a  la  Legacion  6  Consulado  que 
tenga  la  Nacion  en  el  lugar  a  que  se  dirige  el  despacho.  La  dUigenciacion  de  estos 
despachos  6  exhortos  queda  sujeta  a  las  reglas  establecida&  por  los  Tratados  y 
las  que  establece  el  Derecho  Internacional. 

Se  complementan  las  disposiciones  anteriores  del  Codigo  de  Comercio  con  las 
del  de  Procedimientos  Civiles  del  Distrito  Federal  6  del  Estado  en  que  tenga  lugar 
el  juicio,  entre  las  cuales  tienen  interes  las  siguientes :  la  segunda  y  ulteriores  noti- 
ficaciones se  hacen  personahnente  por  los  Escribanos  de  los  Juzgados  a  los  liti- 
gantes 6  sus  procuradores,  si  ocurren  al  Tribunal  6  Juzgado  respectivo  en  el  mismo 
dia  en  que  se  dicten  las  resoluciones  que  hayan  de  notificarse;  y  si  no  ocurren,  la 
notificacion  se  da  por  hecha  y  surte  sus  efectos  a  las  doce  del  tercer  dia  contado 
desde  la  fecha  en  que  se  pronuncio  la  resolucion.  La  indicacion  de  los  negocios  en  que 
hay  que  hacer  alguna  notificacion  pero  sin  decir  cual  sea  esta,  se  hace  diaria- 
mente  en  el  periodico  »Boletin  Judicial*,  que  esta  destinado  a  este  servicio.  Solo 
en  los  casos  muy  urgentes  6  en  los  excepcionales  que  marca  la  ley,  se  hacen  las 
notificaciones  personalmente,  fuera  de  la  primera. 

Los  efectos  de  la  notificacion  son,  que  se  entiendan  consentidos  las  sentencias, 
los  autos,  y  demas  resoluciones  judiciales  cuando,  notificada  la  parte,  conteste 
expresamente  de  conformidad.  Si  no  manifiesta  esa  conformidad  no  pierde  el  derecho 
de  interponer,  en  el  termino  legal,  los  recursos  que  procedan.  Hay  que  recordar 
que  la  notificacion  6  citacion  se  da  por  hecha  despues  del  tercer  dia  de  pronunciadas 
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or  when  they  are  asked  for  by  consent;  in  other  events  the  record  remains  in  the 
Master's  office  for  the  information  of  the  parties  concerned,  or  for  the  delivery  of 
copies. 

The  provisions  of  the  Commercial  Code  on  this  point  are  supplemented  by 
the  contents  of  Chapters  II  and  VI  of  the  preliminary  Title  of  the  Code  of  Civil 
Procedure  of  the  Federal  District,  in  so  far  as  it  refers  to  the  District  and  to  the 
Federal  Territories,  and  by  the  similar  provisions  in  the  States  where  the  matter 
is  in  progress. 

The  hearings  of  the  actions  are  public,  and  the  decision  and  taking  of  evidence 
are  private  (art.  1080  of  the  Commercial  Code). 

Notifications  or  notices. 

This  point  is  of  great  importance  in  practice  because  the  notification  of  the 
decisions  of  the  Courts  forms  the  starting  point  for  reckoning  the  times  which  are 
appointed  by  law  for  the  purpose  of  exercising  the  right  which  the  litigants  may 
possess  to  object  to  the  said  decisions,  or  to  continue  the  procedure  of  the  action, 
according  to  the  rules  thereof. 

In  the  first  written  document  or  in  the  first  proceeding  in  court,  the  litigants 
must  name  a  house  situated  in  the  place  of  the  action  for  the  notices  to  be  served 
on  them  and  for  taking  such  measures  as  may  be  necessary.  They  must  hkewise 
name  the  house  where  the  first  notification  has  to  be  made  on  the  person  or  persons 
against  whom  they  are  moving.  When  a  litigant  fails  so  to  do,  the  notifications 
wiU  be  made  in  the  halls  of  the  Coxurt  or  Tribunal.  These  notifications  by  means 
of  the  halls  of  the  Court  consist  in  posting  a  notice  notifying  to  the  litigant  the  de- 
cision of  the  Court,  and  that  it  is  affixed  to  the  doors  of  the  Court. 

The  law  makes  provision  for  the  case  in  which  the  domicil  or  address  of  the 
person  who  ought  to  be  notified  is  unknown,  and  orders  that  for  that  purpose 
the  first  notification  be  effected  by  publishing  the  decision  in  question  three  consecut- 
ive times  in  the  official  newspaper  of  the  State,  Federal  District  or  Territories 
wherein  the  trader  ought  to  be  sued. 

When  the  person  who  is  to  be  notified  or  cited  resides  away  from  the  place 
of  the  action,  the  notification  or  citation  is  effected  by  means  of  a  despatch  or 
letter  of  request  to  the  Judge  of  the  place  where  he  resides.  If  the  despatch  or 
letter  has  to  be  sent  to  the  Judge  or  liibunal  of  another  State  in  the  Federation, 
the  signatures  must  be  legalised,  and  the  document  is  sent  by  means  of  the  ad- 
ministrative authority  of  the  place  where  the  action  is  proceeding ;  and  if  the  letter 
of  request  or  despatch  has  to  be  sent  to  a  foreign  country,  the  signatures  are  like- 
wise legalised  by  the  Governors  of  the  State  or  Federal  District  of  the  place  where 
the  action  is  centred,  and  in  turn  the  Minister  of  Foreign  Relations  legalises  the 
signatures  of  the  Governors  and  sends  the  despatch  or  letter  of  request  to  the 
Legation  or  Consulate  of  the  Nation  in  the  place  to  which  the  despatch  is  addressed. 
The  procedure  for  sending  these  despatches  or  letters  of  request  is  subject  to  the 
rules  established  by  Treaty  and  to  those  established  by  international  law. 

The  foregoing  provisions  of  the  Commercial  Code  are  supplemented  by  those 
of  the  Code  of  CivU  Procedtire  of  the  Federal  District  or  State  where  the  action 
is  taking  place,  and  among  them  the  following  are  of  interest:  the  second  and 
subsequent  notifications  are  served  personally  by  the  Notaries  to  the  Courts  on 
the  litigants  or  their  solicitors,  if  they  are  present  at  the  respective  Tribimal  or 
Court  on  the  same  day  as  the  decisions  which  have  to  be  notified  are  pronounced; 
and  if  they  are  not  present,  the  notification  is  deemed  to  have  been  effected  and 
takes  effect  at  twelve  o'clock  on  the  third  day  reckoned  from  the  date  on  which 
the  decision  was  pronounced.  An  indication  of  the  matters  wherein  any  notification 
has  to  be  effected,  but  without  saying  of  what  nature  it  is,  is  made  daUy  in  the 
newspaper,  the  "Boletin  Judicial",  which  is  devoted  to  this  service.  Excepting  the 
first,  notifications  are  served  personally  only  in  the  most  urgent  cases  and  in  the 
exceptional  cases  named  in  the  law. 

The  effects  of  notification  are  that  judgments,  orders  and  other  decisions 
of  the  Courts  are  deemed  to  be  consented  to  when,  on  a  party  being  notified,  he 
expressly  answers  in  conformity  therewith.  If  he  does  not  express  this  conformity, 
he  does  not  lose  the  right  to  enter  the  available  appeals  within  the  legal  times. 
It  must  be  remembered  that  notifications  and  citations  are  deemed  to  have  been 
in  fact  effected  after  the  third  day  from  the  decisions  having  been  pronounced  and 
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las  resoluciones  y  que  pasados  los  t&minos  que  la  ley  sefiala  para  interponer  recurso 
contra  la  resolucion  notificada,  se  pierde  el  derecho  de  haeerlo. 

Las  notificaciones  que  se  hagan  en  otra  forma  distinta  de  la  prevenida  son 
nulas;  y  la  parte  agraviada  puede  promo ver  ante  el  mismo  Juez  que  conozca  del 
negocio,  el  incidente  sobre  declaracion  de  nulidad  de  lo  actuado,  desde  la  notifi- 
cacion  hecha  indebidamente.  En  cuanto  al  despacho  de  los  negocios,  son  inte- 
resantes  las  prevenciones  que  siguen: 

En  las  actuaciones  judiciales,  la  parte  k  quien  corresponda,  cuidara  de  que 
no  falte  papel  timbrado  para  pro  veer,  y  por  el  hecho  de  no  ministrarse  al  presen- 
tarse  el  escrito  6  hacerse  la  promocion,  se  tendra  aquel  por  no  exhibido  y  esta 
como  no  becha,  continuandose  la  secuela  del  negocio  (articulo  120  del  Codigo  de 
Proc.  Civ.). 

En  cualqnier  estado  del  negocio  pueden  los  Jueces  6  Tribunales  citar  a  las 
partes  a  las  juntas  que  crean  convenientes,  ya  sea  para  procurar  su  avenencia  6 
para  esclarecer  algun  punto,  sin  que  se  suspendan  los  t&minos  que  est^n  corriendo 
(art.  125  del  Cod.  Proc.  Civ.). 

Los  Tribunales  no  admitiran  recursos  notoriamente  frivolos  6  improcedentes, 
los  desecharan  de  piano,  sin  necesidad  de  mandarlos  hacer  saber  a  la  otra  parte, 
ni  dar  traslado,  ni  formar  articulo,  y  procederan  en  su  caso  como  dispone  el  Codigo 
Penal,  (art.  128  Cod.  Proc.  Civ.). 

Y  por  ultimo,  el  articulo  140  del  Codigo  de  Procedimientos  Civiles,  supletorio 
del  de  Comercio,  confiere  a  los  Jueces,  para  hacer  cumplir  sus  determiaaciones, 
el  empleo  de  los  siguientes  medios  de  apremio :  I.  La  multa,  desde  $  5  hasta  $  100, 
que  se  duplicara  en  caso  de  reincidencia ;  —  II.  El  auxiUo  de  la  fuerza  ptiblica;  — 
ni.  El  cateo,  por  orden  escrita;  —  17.  La  prision  hasta  por  quince  dias.  Si  el  caso 
exige  mayor  pena,'  se  dara  parte  a  la  autoridad  competente. 

Terminos  judiciales. 

»Los  terminos  judiciales,  dice  el  articulo  1075  del  Codigo  de  Comercio,  empe- 
zaran  i,  correr  desde  el  dia  siguiente  al  en  que  se  hubiere  hecho  el  emplazamiento, 
citacion  6  notiKcacion,  y  se  contara  en  eUos  el  dia  del  vencimiento,  salvos  los  casos 
en  que  la  ley  disponga  expresamente  otra  cosa.« 

Son  improrrogables,  segun  el  articulo  1077  del  mismo  Codigo,  los  t&minos 
seiialados :  I.  Para  comparecer  en  juicio ;  —  II.  Para  oponer  excepciones  dQatorias ; 
—  III.  Para  pedir  revocacion  y  reposicion  de  los  decretos  y  de  los  autos  que  no 
fueren  apelables  conforme  a  la  ley;  —  IV.  Para  oponerse  a  la  ejecucion;  —  V.  Para 
pedir  aclaracion  de  sentencia;  —  VI.  Para  apelar  y  para  presentarse  ante  los  Tri- 
bunales Superiores  en  virtud  de  emplazamiento  hecho;  —  VII.  Para  interponer 
reetirso  de  casacion;  —  VIII.  Para  interponer  recursos  de  denegada  apelaci6n  y 
Casacion;  —  IX.  Para  presentarse  en  el  Tribunal  Superior  a  continuar  los  recursos 
de  apelacion,  casacion  y  los  denegatorios  de  estos ;  —  X.  Cualesquiera  otros  expresa- 
mente determinados  en  la  ley,  y  aqueUos  respecto  de  los  cuales  haya  prevencion 
terminante  de  que  pasados  no  se  admitan  en  juicio  la  accion,  excepcion,  recurso 
6  derecho  para  que  estuvieren  concedidos. 

Los  terminos  improrrogables  que  constan  de  varios  dias  comenzaran  a  correr 
desde  el  dia  de  la  notificacion,  contdndose  este  completo  cualquiera  que  sea  la 
bora  en  que  se  haya  hecho  aqueUa. 

El  articulo  1079  dice:  Cuando  la  ley  no  senala  t6rmino  para  la  practica  de 
algun  acto  judicial,  6  para  el  ejercicio  de  algiia  derecho,  se  tendran  por  senalados 
los  siguientes:  I.  Diez  dias,  a  juicio  del  juez,  para  pruebas;  —  II.  Nueve  dias, 
para  hacer  uso  del  derecho  del  tanto;  —  III.  Ocho  dias  para  interponer  el  recurso 
de  casacion;  —  IV.  Seis  dias  para  alegar  y  probar  tachas;  —  V.  Cinco  dias  para 
apelar  de  sentencia  definitiva;  —  VI.  Tres  dias  para  apelar  de  auto  6  sentencia 
interlocutoria  y  para  pedir  aclaracion;  —  VII.  Tres  dias  para  la  celebraoion  de  juntas, 
reconocimiento  de  firmas,  confesion,  posisiones,  declaraciones,  exhibicion  de  docu- 
mentos,  juicio  de  peritos  y  practica  de  otras  diligencias,  d  no  ser  que  por  circuns- 
tancias  especiales  creyere  justo  el  juez  ampUar  el  t^rmino;  —  VEIL  Tres  dias  para 
todos  los  demds  casos. 

En  los  terminos  no  se  cuentan  los  dias  en  que  no  pueden  tener  lugar  actua- 
ciones judiciales,  es  decir,  los  inhdbiles;  y  transcurridos  los  terminos  de  ley  que 
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that  on  the  expiration  of  the  times  appointed  by  law  for  entering  an  appeal  against 
a  decision  which  has  been  notified,  the  right  of  doing  so  is  lost. 

Notifications  which  are  made  in  any  form  different  from  that  directed 
are  void;  and  the  aggrieved  party  can  make  an  interlocutory  motion  before  the 
Judge  who  has  cognisance  of  the  principal  matter,  for  a  declaration  of  the  nullity 
of  what  has  been  done,  as  soon  as  the  notification  has  been  improperly  effected. 
As  regards  the  despatch  of  business,  the  following  intimations  are  interesting: 

In  forming  the  records  of  the  Court,  the  proper  party  must  be  careful  to  provide 
the  requisite  stamped  paper,  and  by  the  mere  fact  of  its  not  being  supplied  on  the 
document  being  lodged  or  the  motion  made,  the  document  shall  be  deemed  not  to 
have  been  produced  and  the  motion  not  to  have  been  made,  and  the  principal  matter 
pursues  its  subsequent  course  (article  120  of  the  Code  of  Civil  Procedure). 

At  any  stage  of  the  matter,  the  Judges  or  Tribunals  may  summon  the  parties 
to  meet  as  they  may  think  suitable,  either  to  procure  their  agreement  or  to  clear 
up  some  point,  without  the  times  that  are  running  being  suspended  (article  125 
of  the  Code  of  Civil  Procedure). 

The  Tribimals  may  not  admit  appeals  which  are  notoriously  frivolous  or  im- 
proper ;  they  must  dismiss  them  right  away,  without  the  necessity  of  ordering  them 
to  be  notified  to  the  other  party,  or  of  being  served,  or  of  recording  the  same,  and 
they  must  in  an  appropriate  case  proceed  as  provided  by  the  Penal  Code  (art.  128 
of  the  Code  of  Civil  Procedure). 

Lastly,  article  140  of  the  Code  of  Civil  Procedure,  which  supplements  the 
Commercial  Code,  confers  on  the  Judges  the  use  of  the  following  means  of  compul- 
sion, for  causing  their  decisions  to  be  carried  out :  I.  Pines  from  $  5  to  $  100,  which 
will  be  doubled  in  the  event  of  a  subsequent  offence;  —  II.  The  aid  of  the  public 
force;  —  III.  Arrest  by  written  order;  —  IV.  Imprisonment  for  not  more  than 
fifteen  days.  If  the  case  requires  severer  pimishment,  the  competent  authority 
must  be  informed. 

Judicial  terms  or  times. 

Article  1075  of  the  Commercial  Code  says:  "Judicial  terms  shall  begin  to 
run  from  the  day  following  that  whereon  the  summons,  citation  or  notification 
has  been  effected,  and  the  day  of  expiration  shall  be  reckoned  therein,  excepting 
those  cases  in  which  the  law  expressly  otherwise  provides." 

By  article  1077  of  the  same  Code,  the  appointed  terms  cannot  be  extended: 
I.  For  appearing  in  an  action;  —  II.  For  filing  dilatory  pleas;  —  III.  For  asking 
for  the  recall  or  rehearing  of  decrees  or  orders  which  are  not  appealable  by  law; 

—  IV.  For  opposing  execution ;  —  V.  For  applying  for  explanations  of  judgments ; 

—  VI.  For  appealing  and  appearing  before  the  Superior  Tribunals  under  a  summons 
which  has  been  served ;  —  VII.  For  entering  the  appeal  of  cassation  or  for  quashing ; 

—  Vm.  For  entering  appeals  against  an  appeal  which  has  been  refused ;  —  IX.  For 
appearing  in  the  Superior  Tribunal  to  continue  ordinary  and  cassation  appeals  and 
those  from  judgments  dismissing  the  same ;  —  X.  All  others  expressly  determined 
by  law,  and  those  with  regard  to  which  there  is  an  absolute  intimation  that  on 
their  expiration  the  right  of  action,  defence,  appeal  or  right  for  which  they  were 
granted  will  not  be  admissible. 

Absolute  terms  which  consist  of  several  days  will  commence  to  nm  from  the 
day  of  the  notification,  this  day  to  be  reckoned  as  a  whole  day,  whatever  be  the 
hour  on  which  the  notification  is  effected. 

Article  1079  says:  When  the  law  does  not  appoint  a  term  for  effecting  any 
judicial  act,  or  for  the  exercise  of  any  right,  the  following  shall  be  deemed  to  have 
been  appointed :  I.  Ten  days  for  evidence  in  the  discretion  of  the  judge ;  —  II.  Nine 
days  for  making  use  of  the  right  of  pre-emption;  —  III.  Eight  days  for  entering 
appeals  for  cassation;  —  IV.  Six  days  for  making  submissions  and  proving  personal 
objections ;  —  V.  Five  days  for  appealing  from  final  judgments ;  —  VI.  Three  days 
for  appealing  from  interlocutory  orders  and  judgments  and  for  asking  for  explana- 
tions; —  Vn.  Three  days  for  holding  meetings,  verification  of  signatures,  ad- 
missions, interrogatories,  declarations  of  witnesses,  production  of  documents, 
opinions  of  experts  and  taking  other  measures,  except  when  in  special  circumstances 
the  Judge  deems  it  just  to  extend  the  term;  —  VIII.  Three  days  for  aU  other  cases. 

The  days  whereon  nothing  can  be  done  to  judicial  records  are  not  coimted  in 
the  terms,  that  is  to  say,  the  non-working  days;  and  at  the  expiration  of  the  terms 
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acaban  de  senalarse,  basta  una  sola  rebeldia,  para  que  siga  el  juicio  su  curso  y  se 
pierda  el  derecho  que  debio  ejercitarse  dentro  del  t6rmino. 

De  las  costas. 

Las  costas,  como  retribucion  a  los  empleados  de  justicia  per  las  actuaciones  6 
diligencias  que  practicaren,  estan  abolidas  por  la  Constitucion  Federal  que  manda 
que  la  administracion  de  Justicia,  sea  gratuita;  pero  las  costas  significan  tambien 
los  gastos  erogados  en  un  juicio,  como  son  los  de  impuestos,  peritos,  diUgenciacion 
exhortos,  servicios  del  Abogado  6  Procurador,  y  otros  que  pueden  ofrecerse  en 
la  tramitacion,  y  la  ley  mercantU  contiene  algunos  preceptos  relativos  a  estos 
gastos,  bajo  el  mismo  nombre  de  costas. 

Los  preceptos  son  que  cada  parte  es  inmediatamente  responsable  de  las  costas 
que  originan  las  diligencias  que  promuevan;  y  que,  en  caso  de  condenacion  en  costas, 
la  parte  condenada  tiene  que  indemnizar  a  la  otra  de  todas  las  que  hubiera  anti- 
cipado.  Ya  se  ha  dicho  que  en  ningun  juicio  ni  civil  ni  mercantil  es  necesaria  la 
intervencion  del  Abogado;  pero  en  caso  de  que  se  utilicen  sus  servicios  solo  se  com- 
prenden  en  las  costas  los  honorarios  del  Abogado,  cuando  es  titulado, 

Se  regulan  las  costas  por  la  parte  a  cuyo  favor  se  hayan  declarado;  la  misma 
parte  presenta  la  regulacion  al  juez  6  Tribunal  ante  el  cual  se  hubieren  causado, 
se  da  vista  de  ella  por  tres  dias  a  la  parte  condenada,  y  si  nada  expone  dentro  de 
ese  termino,  se  decide  el  pago;  si  se  opone,  se  hace  saber  esta  oposicion  a  la  parte 
que  presento  la  regulacion  quien  tiene  tambien  tres  dias  para  contestar  a  eUa; 
y  en  vista  de  lo  expuesto  por  ambos  litigantes  el  juez  faUa  dentro  de  tercero  dia, 
admitiendose  en  el  faUo  los  recursos  que  procedan  segun  la  instancia  en  que  se 
encontrare  el  juicio  y  la  cantidad  que  importe  la  regulacion.  Los  honorarios  de 
abogados,  artesanos,  peritos  valuadores  y  otros  estan  regidos  por  el  Arancel  de 
2  de  Febrero  de  1840,  y  en  lo  relativo  a  honorarios  no  sujetos  a  Arancel,  se  oye 
para  regularlos  a  dos  individuos  de  la  profesion  de  que  se  trate. 

La  condenacion  en  costas  se  hace  en  los  distintos  casos  particulares  en  que 
lo  previene  la  ley,  6  cuando  a  juicio  del  juez  se  haya  procedido  con  temeridad  6 
mala  fe. 

Siempre  seran  condenados  (art.  1084  del  Cod.  de  Comer.) :  I.  El  que  ninguna 
prueba  rinda  para  justificar  su  accion  6  su  excepcion,  si  se  funda  en  hechos  dis- 
putados;  —  II.  El  que  presentare  instrumentos  6  documentos  falsos  6  testigos 
falsos  6  sobomados;  —  Hi.  El  que  fuere  condenado  en  juicio  ejecutivo  y  el  que 
lo  intente  si  no  obtiene  sentencia  favorable.  En  este  caso  la  condenacion  se  hara 
en  la  primera  instancia,  observandose  en  la  segunda  lo  dispuesto  en  la  fraccion 
siguiente;  —  IV.  El  que  fuere  condenado  por  dos  sentencias  conformes  de  toda 
conformidad  en  su  parte  resolutiva,  sin  tomar  en  cuenta  la  declaracion  sobre  costas. 
En  este  caso,  la  condenacion  comprenderd  las  costas  de  ambas  instancias. 

De  las  competencias. 
La  regla  general,  admitida  en  todas  las  legislaciones,  la  contiene  tambien  la 
nuestra  diciendo  que.  «Toda  demanda  debe  iaterponerse  ante  Juez  competente», 
asi  como  igualmente  contiene  la  regla  general  para  determinar  la  competencia  del 
juez  por  medio  de  la  sumision  a  el  de  los  litigantes,  sumision  que  puede  ser  expresa 
6  tacita,  y  por  la  que  se  renuncia  el  fuero  que  la  ley  concede  a  aquellos.  Otra 
regla  general  relativa  al  derecho  de  juzgar,  6  sea  a  la  competencia  del  juez,  la  expresa 
asi  mismo  nuestra  ley  cuando  dice  en  el  articulo  1095  del  Codigo  de  Comercio: 
»Ni  por  sumision  expresa  ni  por  tacita,  se  puede  prorrogar  jurisdiccion,  sino  a  juez 
que  la  tenga  del  mismo  genero  que  la  que  se  prorroga«.  Es  decir,  que  si  por  razon 
de  la  cuantia  del  negocio  6  de  la  materia  de  el,  no  puede  conocer  un  juez  seg6n  la 
ley  no  podran  tampoco  los  litigantes  interesados  en  la  contienda,  atribuirle  el  derecho 
de  juzgar  6sta;  ysi  por  razon  de  la  persona  tampoco  puede  conocer,  existe  la  misma 
imposibUidad  para  los  litigantes  de  atribuirle  el  conocimiento  del  negocio;  tal  es 
el  caso  entre  nosotros,  de  los  juicios  en  que  la  Federacion  toma  parte  y  cuyo  cono- 
cimiento esta  reservado  a  los  jueces  de  Distrito  y  4  la  Suprema  Corte  de  Justicia 
de  la  Nacion. 
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which  have  just  been  named,  one  single  default  is  enough  for  the  action  to  continue 
its  course  and  the  right  to  be  lost  which  ought  to  have  been  exercised  within  the  term. 

Costs. 

Costs,  as  the  reward  of  those  who  are  employed  for  framing  records  and 
effecting  judicial  measures,  were  abolished  by  the  Federal  Constitution,  which 
directs  that  the  administration  of  Justice  shall  be  gratuitous;  but  costs  signify  also 
the  expenses  incurred  in  an  action,  such  as  those  of  taxes,  experts,  taking  the  neces- 
sary steps,  letters  of  request,  services  of  advocates  and  solicitors,  and  others  which 
may  occur  in  the  course  of  the  proceedings,  and  the  commercial  law  contains  some 
precepts  which  relate  to  these  expenses,  imder  the  same  name  of  costs. 

These  precepts  are  that  each  party  is  immediately  responsible  for  the  costs  which 
are  caused  by  the  measures  which  he  promotes ;  and  that,  in  the  event  of  an  order 
to  pay  costs,  the  party  condemned  has  to  indemnify  the  other  for  all  those  which 
he  has  abeady  paid.  It  has  abeady  been  stated  that  neither  in  civil  nor  commercial 
actions  is  the  intervention  of  an  advocate  necessary;  but  in  cases  in  which  his 
services  are  utilised,  the  honoraria  of  the  advocate  are  only  included  in  the  costs 
when  he  is  in  possession  of  a  diploma. 

The  costs  are  drawn  up  by  the  party  in  whose  favour  the  declaration  has  been 
made;  the  same  party  presents  his  bill  of  costs  to  the  Judge  or  Tribunal  before 
whom  they  have  been  caused,  inspection  is  given  thereof  to  the  party  condemned 
for  three  days,  and  if  he  raises  no  objection  within  that  term,  an  order  is  made  for 
pajrment.  If  he  makes  an  objection,  this  fact  is  notified  to  the  party  who  presented 
the  bill,  who  likewise  has  three  days  for  answering  it;  and  on  consideration  of  the 
contentions  of  each  of  the  litigants,  the  judge  decides  within  three  days,  author- 
ising in  his  judgment  such  remedies  as  are  available  according  to  the  grade  of  the 
Court,  and  the  sum  to  which  the  bill  amounts.  The  honoraria  of  the  advocates, 
artizans,  experts,  valuers  and  others  are  governed  by  the  Scale  of  the  2nd  of  February 
1840,  and  as  regards  honoraria  which  are  not  subject  to  the  Scale,  hearing  is  given  to 
two  members  of  the  profession  in  question  for  the  purpose  of  settling  them. 

Condemnation  in  costs  takes  place  in  the  different  cases  in  which  the  law  so 
provides,  and  when  in  the  opinion  of  the  judge  proceedings  have  been  taken  rashly 
or  in  bad  faith. 

By  article  1084  of  the  Commercial  Code,  the  following  are  always  condemned: 
I.  Those  who  tender  no  evidence  to  justify  their  action  or  their  defence,  when  these 
are  based  on  disputed  facts;  —  II.  Those  who  produce  false  instruments  or  docu- 
ments or  false  or  suborned  witnesses ;  —  III.  Those  who  are  condemned  in  executive 
actions  and  those  who  bring  such  actions  and  fail  to  obtain  judgment  in  their  favour. 
In  the  latter  case  the  condemnation  is  made  in  the  court  of  first  instance,  the  pro- 
visions of  the  following  section  being  observed  in  the  court  of  second  instance;  — 
IV.  Those  who  have  been  condemned  by  two  judgments  which  are  entirely  in 
agreement  as  regards  their  decisive  parts,  without  taking  into  consideration  the 
declaration  about  costs.  In  the  latter  case,  the  condemnation  will  include  the  costs 
of  both  courts. 

Competence  or  jurisdiction. 

The  general  rule,  which  is  admitted  by  all  systems  of  legislation,  is  also  contained 
in  ours.  It  says,  "Every  claim  must  be  filed  before  the  competent  judge",  and  it 
also  contains  the  general  rule  for  determining  the  competence  of  the  judge  by 
means  of  the  submission  of  the  litigants  to  him,  a  submission  which  may  be  either 
express  or  tacit,  and  by  this  the  forum  which  the  law  grants  to  the  Utigants  is 
renoimced.  Another  general  rule  which  refers  to  the  right  to  act  as  the  judge,  that 
is  to  the  competence  of  the  judge,  is  stated  also  by  our  law  in  saying  in  article  1095 
of  the  Commercial  Code;  "Neither  by  express  nor  tacit  submission  can  jurisdiction 
be  extended,  except  to  a  judge  who  has  jurisdiction  of  the  same  kind  as  that  which 
is  extended".  That  is  to  say,  that  if  by  reason  of  the  amount  of  the  business  or 
subject-matter  thereof  a  judge  is  unable  to  try  a  case  by  law,  the  litigants  who 
are  interested  in  the  action  cannot  attribute  to  him  the  right  to  try  it ;  and  if  again 
he  is  unable  to  try  it  by  reason  of  the  personality  of  a  litigant,  the  Utigants  are 
under  the  same  disability  for  attributing  to  him  the  cognisance  of  the  matter.  This 
is  the  case  among  ourselves  in  actions  wherein  the  Federation  takes  part  and  the 
cognisance  whereof  is  reserved  to  the  judges  of  the  District  and  to  the  Supreme 
Court  of  the  Nation. 
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Cuando  la  demanda  se  entabla  ante  juez  incompetente,  pero  al  que  se  puede 
prorrogar  jurisdiccion,  por  este  solo  hecho  el  demandante  se  somete  tacitamente 
a  la  jurisdiccion  del  funcionario  4  quien  se  dirije,  lo  mismo  que  por  el  hecho  de 
contestar  la  reconvencion  que  se  le  oponga.  El  demandado  en  juicio  ordinario  queda 
sometido  tacitamente  al  juez  ante  quien  se  le  demanda  por  contestar  la  demanda 
y  por  reconvenir  a  su  coUtigante,  salvo  que  se  reserve  el  derecho  de  provocar  la 
excepcidn  de  incompetencia,  6  que  proteste  expresamente  no  reconocer  en  el  juez 
mds  jurisdiccion  que  la  que  por  derecho  le  compete;  si  es  demandado  en  juicio 
ejecutivo  6  hipotecario,  si  no  se  reserva  el  derecho  de  inhibitoria  6  protesta  en  los 
tres  dias  siguientes  a  la  practica  de  la  primera  diligencia  judicial;  si  habiendo  promo- 
vido  la  competencia,  se  desiste  de  ella;  y  si  es  tercer  opositor  que  viniere  al  juicio 
en  virtud  de  un  incidente,  si  no  protesta  contra  la  incompetencia  del  functionario 
6  si  no  se  reserva  el  derecho  de  promo ver  la  misma  incompetencia. 

Las  reglas  para  determinar  la  competencia,  son  estas: 

Es  preferible  a  cualquier  otro  juez :  I.  El  del  lugar  que  el  deudor  haya  desig- 
nado  para  ser  requerido  judicialmente  de  pago;  —  II.  El  del  lugar  designado  en 
el  contrato  para  el  cumpUmiento  de  la  obligacion;  —  III.  A  falta  de  designaci6n, 
es  competente  el  juez  del  domiciUo  del  deudor,  sea  cual  fuere  la  accion  que  se  ejer- 
cite ;  —  IV.  Si  el  deudor  tiene  varios  domicilios,  sera  preferido  el  que  elija  al  acree- 
dor;  y  si  no  tiene  domicilio  fijo  sera  competente  el  juez  del  lugar  donde  se  celebro 
el  contrato,  cuando  la  accion  sea  personal,  y  el  de  la  ubicacion  de  la  cosa,  cuando 
la  accion  sea  real;  —  V.  Si  siendo  la  accion  real,  las  cosas  objeto  de  eUa  fueren  varias 
y  estuvieren  ubicadas  en  distintos  lugares,  sera  juez  competente  el  del  lugar  de 
la  ubicacion  de  cualquiera  de  eUas,  adonde  primero  hubiere  ocurrido  el  demandante. 
Lo  mismo  se  observara  cuando  la  cosa  estuviere  ubicada  en  territorio  de  diversas 
jurisdicciones;  —  VI.  En  los  juicios  de  concursos  de  acreedores,  es  juez  competente 
el  del  domicilio  del  deudor;  —  VII.  En  los  casos  de  ausencia,  es  juez  competente 
el  del  ultimo  domicilio  del  ausente,  y  si  se  ignora,  el  del  lugar  donde  se  encuentran 
la  mayor  parte  de  sus  bienes ;  —  VIII.  En  los  casos  de  jurisdiccion  voluntaria,  es  com- 
petente el  juez  del  domicilio  del  que  promueve;  —  IX.  Para  los  actos  prejudiciales, 
es  competente  el  juez  que  lo  fuere  para  el  negocio  principal;  si  se  tratare  de  provi- 
dencia  precautoria  lo  sera  tambidn,  en  caso  de  urgencia,  el  juez  del  lugar  en  donde 
se  haUan  el  demandado  6  la  cosa  que  debe  ser  asegurada;  —  X.  Para  decretar  la 
cancelacion  de  un  registro,  cuando  la  accion  que  se  entabla  no  tiene  mas  objeto 
que  6ste,  es  competente  el  juez  4  cuya  jurisdiccion  est6  sujeto  el  oficio  donde  aquel 
se  asento;  pero  si  la  cancelacion  se  pidiere  como  incidental  de  otro  juicio  6  accion, 
podra  ordenarla  el  Juez  que  conocio  del  negocio  principal. 

Estas  reglas  estan  contenidas  en  los  articulos  1104  a  1113  del  Codigo  de  Comercio. 

Las  cuestiones  de  competencia  son  excepciones  dilatorias  que  tienen  una  tra- 
mitacion  expecial.  Puede  oponerse  la  excepcion  de  incompetencia  de  dos  modos, 
por  inhibitoria  6  por  declinatoria.  La  inhibitoria  se  intenta  ante  el  juez  a  quien 
se  cree  competente,  pidiendole  que  diriju  oficio  al  que  estime  no  serlo,  para  que 
se  inhiba  y  remita  los  autos.  La  declinatoria  se  propone  ante  el  juez  a  quien  se 
considere  incompetente,  pidi6ndole  ^e  abstenga  del  conocimiento  del  negocio;  y 
esta  excepci6n,  en  esta  forma,  se  sustancia  de  la  misma  manera  que  las  dem4s 
excepciones  dilatorias,  de  cuya  tramitacion  se  hablara  al  tratar  de  los  juicios  ordi- 
naries. 

La  inhibitoria  cuyos  tramites  indican  los  articulos  1114  a  1131  del  Codigo 
de  Comercio  consiste  en  suscitar  la  intervencion  del  Juez  k  quien  se  cree  competente 
para  que  entable  xma  lucha  con  el  juez  incompetente  que  conoce  del  negocio;  y 
en  atender  el  solicitante  a  las  resoluciones  del  juez  a  quien  se  ha  dirijido,  y  de  las 
cuales  puede  apelar  siempre  que  no  le  conviniere.  El  juez  elegido  por  el  solicitante 
dirije  oficio  al  que  conoce  del  negocio,  que  se  Uama  el  juez  requerido,  quien  de  esta 
pretension  y  de  los  demas  oficios  que  con  este  motivo  le  dirijiere,  da  vista  a  la  parte 
que  ante  el  Htigue  para  que  exponga  lo  que  crea  conveniente,  y  en  virtud  de  lo 
expuesto  resuelve  si  deja  de  conocer  6  si  contintia  el  conocimiento  del  negocio; 
participa  su  resolucion  al  juez  requeriente,  y  6ste  dicta  i  su  vez  la  suya,  atentas 
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When  a  claim  is  entered  before  an  incompetent  Judge,  but  one  to  whom  juris- 
diction can  be  extended,  the  plaintiff  ipso  facto  tacitly  submits  to  the  jurisdiction 
of  the  functionary  to  whom  it  is  addressed,  as  also  by  the  fact  of  answering  a  counter- 
claim which  may  be  opposed  to  the  claim.  The  defendant  in  an  ordinary  action 
has  tacitly  submitted  to  the  judge  before  whom  he  is  sued  by  the  fact  of  answering 
the  claim  or  by  couinterclaiming  against  his  opponent,  unless  the  right  of  moving 
a  plea  or  defence  of  incompetence  is  reserved,  or  he  expressly  protests  that  he  does 
not  admit  greater  jurisdiction  in  the  judge  than  that  which  is  competent  to  him 
by  law;  also  if  he  is  sued  in  an  executive  or  mortgage  action,  and  the  right  of  in- 
hibition is  not  reserved  or  he  fails  to  protest  within  the  three  days  following  the 
taking  of  the  first  judicial  step;  if  after  having  put  forward  incompetence,  he  aban- 
dons the  plea;  and  if  he  is  a  third  party  defendant,  who  comes  into  the  action  by 
virtue  of  an  interlocutory  order,  and  he  fails  to  protest  against  the  incompetence 
of  the  functionary  and  if  the  right  of  putting  forward  the  said  incompetence  is  not 
reserved. 

The  following  are  the  rules  for  determining  competence: 

To  all  other  judges  are  preferred :  I.  The  judge  of  the  place  which  has  been 
named  by  the  debtor  for  his  being  judicially  required  to  pay;  —  II.  The  judge  of 
the  place  named  in  the  contract  for  the  performance  of  the  obligation;  —  III.  In 
the  absence  of  such  designation,  the  judge  of  the  address  of  th^  debtor  is  competent, 
whatever  be  the  nature  of  the  action  which  is  brought;  —  IV.  If  the  debtor  has 
several  addresses,  that  chosen  by  the  creditor  shall  be  preferred ;  and  i£  he  has  no 
fixed  address,  the  Judge  of  the  place  where  the  contract  was  made  shall  be  competent, 
when  the  cause  of  action  is  personal,  and  that  of  the  situation  of  the  thing,  when 
the  cause  of  action  is  real;  —  V.  If,  when  the  cause  of  action  is  real,  there  are  several 
things  which  are  the  subject  thereof  and  they  are  situated  in  different  places,  the 
judge  of  the  place  where  any  of  them  is  situated,  to  which  the  plaintiff  has  first 
resorted,  shaU  be  competent.  The  same  shall  be  observed  when  a  thing  is  situated 
in  the  territory  of  different  jurisdictions;  —  VI.  In  insolvency  proceedings  at  the 
instance  of  creditors,  the  competent  judge  is  the  one  of  the  address  of  the  debtor; 
— VII.  In  cases  of  absence,  the  competent  judge  is  the  one  of  the  last  address  of  the 
absentee,  and  if  this  is  unknown,  the  one  of  the  place  where  the  greater  part  of  his 
property  is  to  be  found;  —  VIII.  In  cases  of  voluntary  Jurisdiction,  the  Judge  of 
the  address  of  the  moving  party  is  competent;  —  IX.  For  pre-judicial  acts,  that 
judge  is  competent  who  is  so  in  respect  of  the  principal  matter.  In  the  case  of  a  warn- 
ing order,  the  judge  of  the  place  where  the  defendant  is  to  be  found,  or  where  the 
thing  exists  which  has  to  be  safeguarded,  is  also  competent,  in  a  matter  of  urgency; 
—  X.  For  ordering  cancellation  in  a  register,  when  the  action  which  is  brought  has 
no  other  object  than  that,  that  judge  is  competent  to  whose  Jurisdiction  the  office 
where  the  entry  was  made  is  subject;  but  if  cancellation  is  sought  as  incidental  to 
another  proceeding  or  action,  the  Judge  who  tried  the  principal  matter  may  order  it. 

The  following  rules  are  contained  in  articles  1104  to  1113  of  the  Commercial 
Code. 

Questions  of  competence  are  dilatory  pleas  or  defences,  which  have  special 
procedure.  The  plea  of  incompetence  can  be  raised  in  two  ways  —  by  an  inhibitive 
or  a  declinatory  defence.  The  inhibitive  is  brought  before  the  judge  who  is  believed 
to  be  competent,  requesting  him  to  address  an  intimation  to  the  Judge  whom  he 
considers  to  be  incompetent,  so  that  he  may  be  inhibited  and  may  remit  the  record. 
The  declinatory  defence  or  plea  is  entered  before  the  Judge  who  is  considered  in- 
competent, requesting  him  to  abstain  from  the  cognisance  of  the  matter;  and  this 
defence  in  this  form  is  substantiated  in  the  same  way  as  other  dilatory  defences  or 
pleas,  with  whose  procedure  we  shall  deal  when  treating  of  ordinary  actions. 

The  inhibitive  plea,  the  procedure  whereof  is  set  out  in  articles  1114  to  1131 
of  the  Commercial  Code,  consists  in  moving  the  intervention  of  the  Judge  who  is 
considered  competent  in  order  that  he  may  raise  a  contest  with  the  incompetent 
Judge  who  has  cognisance  of  the  matter;  and  in  the  applicant  attending  to  the 
decisions  of  the  judge  to  whom  he  has  addressed  himself,  and  from  which  he  can 
appeal  whenever  they  are  not  agreeable  to  him.  The  judge  chosen  by  the  applicant 
sends  a  notice  to  the  one  with  cognisance  of  the  matter,  who  is  called  the  notified 
judge,  who  shows  this  claim  and  other  notices  addressed  to  him  on  this  ground 
to  the  party  who  is  litigating  before  him,  for  him  to  set  out  what  he  deems  fit,  and 
on  consideration  of  this,  he  decides  whether  to  cease  to  have  cognisance  of  the  matter 
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las  razones  expuestas  por  el  juez  requerido.     Estas  resoluciones  son  apelables, 
como  ya  se  dijo,  por  la  parte  que  litigue  ante  el  Juzgado  que  las  ha  pronunciado. 

Si  los  dos  jueces  insisten  en  conocer  cada  uno  por  si  del  negocio  6  en  no  conocer 
de  61,  el  conflicto  de  jurisdiccion  lo  resuelven  los  Tribunales  Superiores. 

El  litigante  que  hubiere  optado  por  uno  de  estos  medics  de  oponer  la  excepcion 
de  incompetencia,  no  puede  abandonarlo  y  recurrir  al  otro.  Tampoco  se  pueden 
emplear  sucesivamente,  debiendo  pasarse  por  el  resultado  de  aquel  a  que  se  haya 
dado  la  preferencia,  puesto  que  lo  contrario  seria  conceder  una  dilaci6n  inmotivada 
en  la  tramitacion  sin  m4s  provecho  que  el  de  eUa  pudiera  resultar  al  deudor. 

Las  demas  reglas  sobre  competencia  son:  Que  ningtin^  juez  puede  sostener 
competencia  con  el  superior  inmediato;  pero  si  con  otro  juez  6  Tribunal  que  aunque 
sea  superior  en  su  clase,  no  ejerza  jurisdiccion  sobre  el;  —  Que  las  contiendas  sobre 
competencia  solo  pueden  entablarse  a  instancia  de  parte,  y  para  dirimirlas  se  oira 
alMinisterio  Publico;  —  Que  los  litigantes  pueden  desistirse  de  la  competencia  antes 
6  despues  de  la  remision  de  los  autos  al  Superior,  y  su  desistimiento  hace  cesar 
la  contienda;  —  Que  todas  las  sentencias  que  dicten  los  jueces  y  Tribunales  sobre 
cuestiones  de  competencia,  deben  ser  precisamente  fundadas  en  ley  y,  por  ultimo, 
que  los  actos  ejecuta&os  por  juez  incompetente  son  nulos,  declarando  la  ley  que 
tales  actos  son  atentatorios  y  le  hacen  personalmente  responsables  de  los  danos 
y  perjuicios  (articulos  1100  a  1103  del  Codigo  de  Comercio  y  184  del  de  Proce- 
dimientos  Civiles). 

De  los  impedimentos,  recusaciones  y  excusas. 

El  impedimento,  la  prohibicion  que  por  causas  seilaladas  impone  la  ley  a 
los  jueces  de  conocer  en  los  negocios  sometidos  ordinariamente  a  su  jurisdiccion; 
la  recusacion  es  la  facultad  que  se  concede  al  litigante  para  defenderse  de  la  parciali- 
dad  del  juez;  y  la  excusa,  la  facultad  que  se  concede  al  mismo  juez  para  inhibirse 
del  conocimiento  de  un  negocio,  por  causas  que  aunque  no  expresas  en  la  ley,  pueden 
afectar  sin  embargo  su  imparcialidad. 

Las  causas  de  impedimento  no  pueden  ser  dispensadas  por  voluntad  de  los 
interesados ;  pero  las  causas  de  sola  recusacion  si  pueden  serlo. 

Los  Magistrados  6  Jueces  se  tendran  por  forzosamente  impedidos  para  conocer 
en  los  cases  siguientes  (art.  1132  del  Codigo  de  Comercio):  I.  En  negocios  en 
que  tengan  interns  directo  6  indirecto ;  —  II.  En  los  que  interesan  de  la  misma  manera 
a  sus  parientes  consangiuneos  en  linea  recta,  sin  fimitacion  de  grados,  a  los  cola- 
terales  dentro  del  cuarto  grade  y  a  los  afines  dentro  del  segundo,  uno  y  otro  in- 
clusive; —  III.  Cuando  tengan  pendiente  el  juez  6  magistrado  6  sus  expresados 
parientes  un  pleito  seme j ante  al  de  que  se  trate;  —  IV.  Siempre  que  entre  el  juez 
y  alguno  de  los  interesados  haya  relacion  de  intimidad  nacida  de  algtin  acto  reli- 
giose 6  civil  sancionado  y  respetado  por  la  costumbre;  —  V.  Ser  el  juez  actual- 
mente  socio,  arrendatario  6  dependiente  de  alguna  de  las  partes;  —  VI.  Haber 
sido  tutor  6  curador  de  alguno  de  los  interesados,  6  administrator  actualmente  de  sus 
bienes;  —  VII.  Ser  heredero,  legatario  6  donatario  de  alguna  de  las  partes;  — 
VIII.  Ser  el  juez,  6  su  mujer,  6  sus  hijos,  deudores  6  fiadores  de  alguna  de  las  partes; 
, —  IX.  Haber  sido  el  juez  abogado  6  procurador,  perito  6  testigo  en  el  negocio 
de  que  se  trate;  —  X.  Haber  conocido  del  negocio  como  juez,  arbitro  6  asesor, 
resolviendo  algiin  punto  que  afecte  la  sustancia  de  la  cuesti6n;  —  XI.  Siempre 
que  por  cualquier  motive  haya  externado  su  opinion  antes  del  faUo;  —  XII.  Si 
fuere  pariente  por  consanguinidad.  6  af inidad  del  abogado  6  procurador  de  alguna  de 
las  partes,  en  los  mismos  grados  que  expresa  la  fraccion  II  de  este  articulo. 

El  articulo  1138  expresa  que  son  justas  causas  de  recusacion  todas  las  que 
constituyan  impedimento,  con  arreglo  al  articulo  1132,  y  ademas  los  siguientes: 

I.  Seguir  algun  proceso  en  que  sea  juez,  6  arbitro  6  arbitrador  alguno  de  los 
litigantes;  —  II.  Haber  seguido  el  juez,  su  mujer  6  sus  parientes  por  consaguinidad 
6  afinidad,  en  los  grados  que  expresa  la  fraccion  II  del  articulo  1132,  una  causa 
criminal  contra  alguna  de  las  partes;  —  III.  Seguir  actualmente  con  alguna  de  las 
partes,  el  juez  6  las  personas  citadas  en  la  fraccion  anterior,  un  proceso  civil  6  no 
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or  to  continue;  he  acquaints  the  notifying  Judge  with  his  decision,  and  the  latter 
in  his  turn  pronounces  his  own,  giving  attention  to  the  reasons  set  out  by  the  notified 
judge.  These  decisions  are  appealable,  as  has  been  said,  by  the  party  who  is  in 
fact  litigating  before  the  Court  which  pronounced  them. 

When  each  of  the  two  judges  insists  on  having  cognisance  of  the  matter  himself 
or  on  the  not  having  cognisance  thereof,  the  Superior  Tribunals  decide  the  conflict 
of  jurisdiction. 

A  litigant  who  has  chosen  one  of  these  means  of  entering  the  plea  or  defence 
of  incompetence,  cannot  abandon  it  and  resort  to  the  other.  Nor  can  they  be  employed 
in  succession,  but  the  parties  must  abide  by  the  result  of  that  to  which  preference 
has  been  given,  since  the  contrary  would  be  to  concede  an  unreasonable  delay  in 
the  proceedings  with  no  advantage  other  than  that  which  would  accrue  to  the  debtor. 

The  other  rules  about  competence  are :  That  no  judge  may  dispute  competence 
with  his  immediate  superior;  but  he  may  do  so  with  another  judge  or  tribunal 
who  or  which  does  not  exercise  jurisdiction  over  him,  although  superior  in  grade; 

—  That  disputes  about  competence  can  only  be  raised  at  the  instance  of  a  party, 
and  for  their  settlement  the  PubUc  Attorney  must  be  heard;  —  That  the  litigants 
may  abandon  questions  of  competence  before  or  after  the  record  has  been  sent  to 
the  Superior  Tribunal,   and  their  abandonment   causes  the  contention  to  cease; 

—  That  all  judgments  which  are  pronounced  by  the  Judges  or  Tribvmals  about 
questions  of  competence  must  of  necessity  be  based  on  law  and,  lastly,  that  acts 
executed  by  an  incompetent  judge  are  void,  the  law  declaring  that  such  acts  are 
irregular  and  make  the  judge  personally  liable  in  damages  (articles  1100  to  1103 
of  the  Commercial  Code  and  184  of  the  Code  of  Civil  Procedure). 

Impediments,  challenges  and  excuses. 

An  impediment  is  caused  by  the  prohibition  which  for  certain  named  causes 
is  imposed  by  law  on  judges  from  taking  cognisance  of  matters  which  are  ordinar- 
ily subjected  to  their  jurisdiction.  Challenge  is  the  power  granted  to  a  Utigant  to 
defend  himself  against  the  partiality  of  a  judge.  And  an  excuse  is  the  power  which 
is  given  to  the  said  judge  to  restrain  himself  from  taking  cognisance  of  a  matter, 
for  causes  which,  although  they  be  not  expressed  in.  a  law,  may  nevertheless  affect 
his  impartiaUty. 

The  causes  of  an  impediment  cannot  be  waived  at  the  will  of  the  persons 
concerned;  but  the  causes  of  a  simple  challenge  may. 

Appeal  and  ordinary  judges  will  be  held  to  be  prevented  perforce  from  cognis- 
ance in  the  following  cases  (art.  1132  of  the  Commercial  Code) :  I.  In  matters  wherein 
they  have  a  direct  or  indirect  interest;  —  II.  In  matters  which  in  the  same  way 
interest  their  blood  relations  in  the  direct  line,  without  limitation  of  degree, 
or  their  collateral  relations  within  the  fourth  degree  and  their  marriage  relations 
within  the  second,  both  inclusive;  —  III.  When  the  ordinary  or  appeal  judge  or 
one  of  his  said  relations  has  a  pending  action  similar  to  that  in  question ;  —  IV.  When- 
ever between  the  judge  and  one  of  the  persons  interested  there  exists  a  relation 
of  intimacy  bom  of  some  religious  or  civil  act,  sanctioned  or  respected  by  custom; 

—  V.  When  the  judge  is  actually  the  partner,  lessee  or  dependent  of  one  of  the 
parties ;  —  VI.  When  he  has  been  guardian  or  curator  of  one  of  the  persons  interested, 
or  administrator  of  his  property  at  the  time;  —  VII.  When  he  is  heir,  legatee  or 
donee  of  one  of  the  parties;  —  VIII.  When  the  judge,  his  wife  or  his  children  are 
debtors  or  sureties  of  one  of  the  parties ;  —  IX.  When  the  judge  has  been  advocate 
or  solicitor,  expert  or  witness  in  the  matter  in  question;  —  X.  When  he  has  known 
the  matter  as  judge,  advocate  or  assessor  and  has  decided  some  point  which  affects 
the  substance  of  the  question;  —  XI.  Whenever  he  has  for  any  reason  given  ex- 
pression to  his  opinion  before  the  judgment;  —  XII.  If  he  be  related  by  consanguin- 
ity or  affinity  to  the  advocate  or  solicitor  of  one  of  the  parties,  in  the  same  degrees 
as  are  stated  in  section  II  of  this  article. 

Article  1138  states  that  all  causes  of  impediments  under  article  1132  are  just 
causes  of  challenge,  with  the  following  in  addition: 

I.  The  existence  of  any  process  in  which  one  of  the  litigants  may  be  judge, 
arbiter  or  arbitrator;  —  II.  That  the  judge,  his  wife  or  his  relations  by  consanguin- 
ity or  affinity  within  the  degrees  expressed  by  section  II  of  article  1132,  has  brought 
a  criminal  prosecution  against  one  of  the  parties;  —  III.  That  the  judge  or  one  of 
the  persons  named  in  the  preceding  section  is  at  the  time  following  a  civil  proceed- 
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llevar  un  ano  de  terminado  el  que  antes  hubieren  seguido ;  —  IV.  Ser  actualmente  el 
juez  acreedor,  arrendador,  comensal,  6  principal  de  alguna  de  las  partes;  —  V.  Ser  el 
juez,  su  mujer  6  sus  hijos,  acreedores  6  deudores  de  alguna  de  las  partes;  —  VI. 
Haber  sido  el  juez  administrador  del  algun  Establecimiento  6  Compania  que  sea 
parte  en  el  proceso;  —  VII.  Haber  gestionado  en  el  proceso,  haberlo  recomendado, 
6  contribuido  a  los  gastos  que  ocasiona;  —  VIII.  Haber  conocido  el  negocio  en 
otra  instancia,  faUando  como  juez;  —  IX.  Asistir  a  convites  que  diere  6  costeare 
alguno  de  los  litigantes,  despues  de  comenzado  el  proceso,  6  tener  mucha  familia- 
ridad  con  alguno  de  ellos,  6  vivir  con  61  en  su  compania,  en  una  misma  casa;  — 
X.  Admitir  dadivas  6  servicios  de  alguna  de  las  partes ;  —  XI.  Hacer  promesas,  amena- 
zar  6  manifestar  de  otro  modo  su  odio  6  afeccion  por  alguno  de  los  litigantes. 

En  la  imposibilidad  de  hacer  una  enumeracion  completa  para  el  objeto  que 
se  propone,  la  ley  fija  como  regla  la  de  que  puede  admitirse  como  legitima  toda 
recusacion  que  se  funde  en  causas  analogas  y  de  igual  6  mayor  entidad  que  las 
referidas;  asi  como  tambien  manda  que  en  las  causas  de  recusacion  se  atiende 
para  caljficarlas  a  las  circimstancias  particulares  que  concurran,  a  fin  de  apreciar 
si  son  motives  bastantes  para  coartar  la  independencia  del  juez  6  para  dudar  de 
su  imparcialidad,   que  son  los  peligros  que  se  ban  querido  evitar  a  los  litigantes. 

En  cada  negocio,  cada  parte  puede  recusar  sin  causa,  unicamente  a  un 
magistrado,  a  un  juez  de  primera  Instancia,  menor  6  de  paz,  a  un  secretario 
y  a  un  asesor;  pero  el  Codigo  de  Procedimientos  Civiles  en  su  articulo  247  ordena 
que  no  se  admita  recusacion  alguna  contra  los  Magistrados  de  la  Primera  Sala 
del  Tribunal  de  Justicia  del  Distrito  Federal  cuando  formen  el  Tribunal  de  Casacion. 

En  cuanto  al  tiempo  en  que  debe  proponerse  la  recusacion,  lo  es  en  cualquier 
estado  del  juicio,  con  las  Umitaciones  que  siguen:  antes  de  contestarse  la  demanda 
en  el  juicio  ordinario  mercantU,  6  de  oponerse  las  excepciones  dHatorias  en  su  caso, 
no  cabe  recusacion:  en  las  diligencias  precautorias,  en  los  juicios  ejecutiyos  y  en 
los  procedimientos  de  apremio  no  se  dacurso  a  ninguna  recusacion,  sino  practicado 
el  aseguramiento,  hecho  el  embargo  6  desembargo  en  su  caso,  6  expedida  y  fijada 
la  c^dula:  y  en  toda  clase  de  juicios  no  se  admite  la  recusacion  despues  de  que 
se  haya  pronunciado  el  auto  de  la  citacion  para  la  vista  6  para  sentenoia. 

Los  jueces  no  son  recusables,  segdn  al  articulo  1141  del  Codigo  de  Comercio. 

I.  En  las  diligencias  de  reconocimiento  de  documentos  y  en  las  relativas  a 
declaraeiones  que  deban  servir  para  preparar  el  juicio;  —  II.  Al  cumplimentar 
exhortos;  —  III.  En  las  demds  diligencias  que  les  encomiendan  otros  jueces  6  Tri- 
bunals ;  —  IV.  En  las  diligencias  de  mera  ejecucion,  mas  si  lo  seran  en  las  de  eje- 
cucion  mixta;  —  V.  En  los  demds  actos  que  no  radiquen  jurisdiccion  ni  importen 
conocimiento  de  causa. 

Siendo  las  causas  de  recusacion  de  los  funcionarios  judiciales,  bechos  que  estos 
deben  tener  presentes  al  Uevar  un  negocio  a  su  conocimiento,  la  ley  los  faculta 
para  excusarse  por  ellas  antes  de  que  los  litigantes  los  recusen,  atendiendo  a  su 
interes. 

Tanto  la  excusa  como  la  recusacion  se  califican  por  el  Superior  que  respecti- 
vamente  es:  I.  El  juez  de  primera  instancia  que  corresponda,  cuando  se  trate 
de  jueces  menores  6  de  paz;  donde  haya  mas  de  un  juez  conocera  aqu61  a  quien 
toque  en  tumo  el  negocio;  —  II.  La  Sala  del  Tribunal  Superior  que  corresponda 
conforme  a  su  reglamento,  cuando  se  trate  de  jueces  de  primera  instancia;  — 
III.  La  Sala  respectiva,  sin  concurrencia  del  magistrado  recusado  y  legalmente 
integrada,  cuando  se  trate  de  tuagistrados  del  Tribunal  Superior;  —  IV.  El  Tribunal 
Superior  de  la  Baja  California,  cuando  se  trate  de  juez  de  primera  instancia  del 
Territorio. 

Las  recusaciones  sin  causa,  en  uso  de  la  facultad  que  concede  la  ley  a  los  liti- 
gantes se  admiten  de  piano;  y  el  juez  recusado  deja  de  conocer  en  el  negocio.  Las 
recusaciones  con  causa,  una  vez  propuestas,  no  pueden  retirarse,  y  se  sustancian 
ante  los  funcionarios  que  acaban  de  indicarse,  a  quienes  se  remiten  los  autos  para 
la  caUficacion  de  las  recusaciones  6  de  las  excusas.  En  la  sustanciacion  de  las  recu- 
saciones hay  t6rmino  de  prueba  y  audiencia  de  alegatos  para  las  partes,  despues 
de  la  cual  se  pronuncia  la  resolucion  que  precede.    Si  la  recusacion  se  admite,  no 
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ing  with  one  of  the  parties  or  that  a  year  has  not  elapsed  since  the  termination 
of  such  action  when  previously  brought ;  —  IV.  That  the  judge  is  at  the  time  credit- 
or, lessor,  intimate  friend  or  principal  of  one  of  the  parties ;  —  V.  That  the  judge, 
his  wife  or  his  children  are  creditors  or  debtors  of  one  of  the  parties;  —  VI.  That 
the  judge  has  been  administrator  of  some  establishment  or  company  which  is 
party  to  the  proceeding;  —  VII.  That  the  judge  has  been  active  in  the  proceeding, 
has  recommended  it,  or  has  contributed  to  the  expenses  occasioned  thereby;  — 
Vin.  That  the  judge  has  had  cognisance  of  the  matter  in  another  court  and  given 
judgment ;  —  IX.  That  he  has  been  present  at  festivities  given  by  one  of  the  litigants 
or  at  his  expense,  or  that  he  has  lived  with  him  in  his  company,  in  the  same  house ; 

—  X.  That  he  has  received  presents  or  services  from  one  of  the  parties;  —  XI.  That 
he  has  made  promises,  or  has  threatened  or  in  some  other  way  has  manifested 
his  hatred  or  affection  towards  one  of  the  litigants. 

In  view  of  the  impossibility  of  making  a  complete  enumeration  for  the  purpose 
intended,  the  law  makes  the  rule  that  all  challenges  may  be  admitted  as  legitimate 
which  are  based  on  causes  analogous  to  and  of  equal  or  greater  substance  that 
those  mentioned;  it  Ukewise  also  directs  that  in  the  grounds  of  a  challenge  atten- 
tion should  be  paid  to  the  particular  circumstances  which  attend  them  in  order 
to  characterise  their  nature,  and  this  with  the  object  of  appreciating  whether  there 
are  sufficient  reasons  for  restraining  the  independence  of  the  judge  or  for  doubt- 
ting  his  impartiality,  which  are  the  dangers  from  which  it  is  desired  to  save  the 
litigants. 

In  each  matter,  each  party  may  challenge  without  cause  shown  one  appeal 
judge  only,  one  judge  of  first  instance,  one  lesser  judge  or  justice  of  the  peace,  one 
master  and  one  assessor;  but  by  article  247  of  the  Code  of  Civil  Procedure,  it  is  direct- 
ed that  no  challenge  be  allowed  against  the  Judges  of  the  First  Chamber  of  the 
Tribunal  of  Justice  of  the  Federal  District,  when  forming  the  Tribunal  of  Cassation. 

Challenges  may  be  put  forward  at  any  stage  of  the  proceedings,  with  the  follow- 
ing limitations:  no  challenge  may  be  made  before  the  claim  is  answered  in  an 
ordinary  commercial  action,  or  before  the  dilatory  pleas,  if  any,  are  filed ;  in  precau- 
tionary proceedings,  in  executive  actions  and  in  proceedings  for  compulsion  no 
challenge  is  allowed  to  proceed  without  giving  security,  when  the  arrest  or  raising 
of  the  arrest  is  effected,  as  the  case  may  be,  or  when  the  warrant  is  issued  and  affixed : 
and  in  aU  kinds  of  actions  challenges  are  not  allowed  after  the  order  for  summoning 
to  the  hearing  or  for  judgment  has  been  pronounced. 

By  art.  1141  of  the  Commercial  Code,  judges  cannot  be  challenged: 

I.  In  proceedings  for  verifying  documents  and  in  those  which  relate  to  declara- 
tions which  are  to  serve  as  preparation  for  the  action;  —  II.  In  carrying  out  letters 
of  request;  —  III.  In  other  measures  which  are  entrusted  to  them  by  other  judges 
or  Tribunals;  —  IV.  In  measures  of  mere  execution,  but  they  may  be  challenged 
in  those  of  mixed  execution;  —  V.  In  other  acts  which  do  not  fix  jurisdiction  or 
involve  cognisance  of  the  cause. 

As  the  causes  of  challenge  of  these  public  functionaries  are  facts  which  they 
must  regard  in  taking  a  matter  into  their  cognisance,  the  law  empowers  them  to 
excuse  themselves  therefor  before  the  litigants  challenge  them,  out  of  regard  for 
their  interest. 

Both  excuses  and  challenges  are  adjudicated  on  by  the  Superior  Court,  which 
is  respectively:  I.  The  corresponding  judge  of  first  instance,  in  the  case  of  minor 
Judges  or  justices  of  the  peace;  where  there  is  more  than  one  judge,  the  one  to 
whom  the  matter  would  come  in  his  tiu'n  must  try  it;  —  II.  The  corresponding 
Chamber  of  the  Superior  Tribunal,  according  to  its  rules,  in  the  case  of  judges  of 
first  instance;  —  TIL.  The  same  Chamber,  without  the  attendance  of  the  challenged 
judge  of  appeal,  and  legally  constituted,  in  the  case  of  judges  of  the  Superior  Tribunal; 

—  IV.  The  Superior  Tribunal  of  Lower  California,  in  the  case  of  a  judge  of  first 
instance  of  the  (Federal)  Territory. 

The  challenges  which  are  made  without  cause-,  in  exercise  of  the  power  granted 
by  law  to  the  litigants,  are  ipso  facto  allowed ;  and  the  challenged  judge  ceases  to 
have  cognisance  of  the  matter.  Challenges  made  with  cause  cannot  be  withdrawn 
when  once  they  have  been  put  forward,  and  they  are  substantiated  before  those 
functionaries  who  have  just  been  mentioned,  to  whom  the  record  is  remitted  for 
adjudicating  on  the  challenges  or  excuses.  In  the  substantiation  of  challenges  there 
is  a  time  for  proof  and  hearing  the  submissions  of  the  parties,  after  which  the  proper 


20  Mexico:  Ejecuci6n  de  loS  derechos  legales. 

vuelven  los  autos  al  juez,  que  queda  separado  del  conocimiento  del  negooio;  en 
el  Tribunal  queda  separado  tambi^n  el  ministro,  y  para  completar  la  Sala  se  llama 
al  ministro  que  corresponda  segun  la  ley.  Si  se  deelara  que  no  procede  la  recusaci6n 
continuan  conociendo  del  negooio  los  funcionarios  recusados,  y  se  impone  al  recu- 
sante  multa  de  uno  a  cinco  pesos  si  se  trata  de  la  recusaci6n  de  un  juez  de  paz, 
de  diez  &  veinte  si  el  recusado  fuere  un  juez  menor,  de  veinte  a  cinouenta  si  fuere 
un  juez  de  primera  instancia  y  de  cincuenta  k  cien  pesos  si  fuese  un  magistrado. 
A  este  efecto  no  se  da  eurso  a  ninguna  recusacidn  con  causa,  si  no  exhibe  el  recusante, 
al  tiempo  de  interponerla,  el  billete  de  deposito  judicial  6  el  maximum  de  la  multa. 

En  cuanto  a  la  excusa  de  los  funcionarios  judiciales  se  propone  siempre  sin 
expresion  de  causa;  si  no  hay  oposicion  se  remiten  los  autos  al  juez  que  corresponda, 
6  en  su  caso,  se  procede  a  reemplazar  al  magistrado,  asesor,  6  secretario  excusado; 
si  hay  oposicion,  se  califica  la  excusa  en  vista  de  la  exposicion  verbal  que  dentro 
de  tres  dias  hace  el  que  la  presenta;  y  la  calif icacion  de  la  excusa  se  hace  por  los 
mismos  funcionarios  que  deben  conocer  de  la  recusacion. 

Las  anteriores  notas  sobre  la  sustanciacion  de  las  recusaciones  con  causa  asi 
como  de  las  excusas,  constan  en  el  Codigo  de  Procedimientos  Civiles  del  Distrito 
Federal,  que  es  supletorio  del  de  Comercio  en  este  punto. 

Medios  preparatorios  del  juicio. 

Puede  prepararse  el  juicio  por  los  medios  que  siguen:  I.  Pidiendo  declaracion 
bajo  protesta  el  que  pretende  demandar  a  aquel  contra  quien  se  propone  dirijir 
la  demanda,  acerca  de  algun  hecho  relativo  a  su  personalidad ;  —  II.  Pidiendo 
la  exhibicion  de  la  cosa  mueble  que  en  su  caso  haya  de  ser  objeto  de  accion  real 
que  se  trate  de  entablar;  —  III.  Pidiendo  el  comprador  al  vendedor,  6  el  vendedor 
al  comprador  en  el  caso  de  eviccion,  la  exhibicion  de  titulos  y  otros  documentos 
que  se  refieran  a  la  cosa  vendida;  —  IV.  Pidiendo  un  socio  6  comunero  la  presen- 
tacion  de  los  documentos  y  cuentas  de  la  sociedad  6  comunidad,  al  consocio  6 
condueno  que  los  tenga  en  su  poder;  —  V.  Por  medio  de  testigos  cuando  estos  sean 
de  edad  avanzada  6  se  hallen  en  peligro  inminente  de  perder  la  vida  6  proximos 
a  ausentarse  a  un  lugar  con  el  cual  sean  tardias  6  dificUes  las  comunicaciones,  y 
no  pueda  deducirse  atin  la  accion  por  depender  su  ejercicio  de  un  plazo  6  de 
una  condicion  que  no  se  hayan  cumplido  todavia ;  —  VI.  Tambien  por.  inf ormacion 
de  testigos  para  probar  alguna  excepcion,  siempre  que  la  prueba  sea  indispensable 
y  los  testigos  se  encuentren  en  alguno  de  los  casos  senalados  en  la  fraccion  anterior. 

Solamente  en  los  casos  senalados  pueden  practicarse  las  dUigencias  que  ellos 
indican;  de  otro  modo,  las  que  se  practiquen  son  nulas. 

La  declaracion  de  que  habla  la  fraccion  primera  debe  tener  por  objeto  exclusivo 
la  personaHdad  del  declarante,  sin  que  se  extienda  a  puntos  de  hecho  6  de  derecho 
sobre  el  fondo  de  la  cuestion  Htigiosa. 

Todas  las  dUigencias  preparatorias  se  practican  con  citacion  de  la  parte  con- 
traria  y  en  su  rebeldia  con  el  representante  del  Ministerio  Publico.  Las  declara- 
ciones  rendidas  se  guardan  para  agregarlas  al  juicio  correspondiente  cuando  6ste 
se  promueva  y  en  terminos  de  prueba.  En  cuanto  a  la  exhibicion  de  cosa  mueble, 
puede  usarse  la  via  de  apremio  para  que  el  tenedor  de  ella  la  exhiba;  y  en  caso  de 
que  formule  oposicion  se  tramita  un  incidente  con  t^rmino  de  cinco  dias  para  prueba, 
alegatos,  y  sentenoia  interlocutoria. 

Para  preparar  la  accion  ejecutiva,  se  pide  el  reconocimiento  de  la  firma  de 
los  documentos  mercantUes.  Cuando  el  deudor  se  niegue  a  reconocer  su  firma, 
se  dara  por  reconocida  siempre  que,  citado  por  dos  veces  para  el  reconocimiento, 
no  comparezca,  6  requerido  por  dos  veces  en  la  misma  diligencia,  rehuse  contestar 
si  es  6  no  suya  la  firma. 

Este  precepto,  contenido  en  el  ^rticulo  1167  del  Codigo  de  Comercio,  es  de 
frecuente  aplicacion,  y  facilmente  se  comprenden  los  motivos  de  su  existencia. 
Al  tratar  de  los  juicios  ejecutivos  habra  ocasion  de  referirse  a  esta  disposicion. 


MEXICO:  PBOCEDURE.  20 

decision  will  be  pronounced.  If  the  challenge  is  allowed,  the  record  does  not  return 
to  the  judge,  who  remains  withdrawn  from  the  cognisance  of  the  matter;  in  the 
Tribunal  the  judge  is  also  withdrawn,  and  to  complete  the  Chamber  that  judge 
is  called  in  who  is  appointed  by  law.  If  it  is  declared  that  the  challenge  is  bad, 
the  challenged  functionaries  continue  with  cognisance  of  the  matter,  and  a  fine 
of  from  one  to  five  pesos  is  inflicted  on  the  challenger,  in  the  case  of  a  challenge  of 
the  justice  of  the  peace,  from  ten  to  twenty  if  the  challenged  is  a  lesser  judge,  from 
twenty  to  fifty  if  he  is  a  judge  of  first  instance  and  from  fifty  to  one  hundred  fesos 
if  he  is  an  appeal  judge.  For  this  purpose,  no  challenge  with  cause  is  allowed  to 
proceed  unless  the  challefiger  produces  a  receipt  for  payment  into  court  of  the 
maximum  of  the  fine,  at  the  time  of  filing  the  challenge. 

Excuses  of  judicial  functionaries  are  always  put  forward  without  stating  the 
cause.  If  there  is  no  opposition,  the  record  is  sent  to  the  proper  judge,  or,  as  the 
case  may  be,  the  appeal  judge,  judge  or  master  who  is  excused  is  substituted; 
if  there  is  opposition,  the  excuse  is  adjudicated  upon  on  hearing  the  verbal 
explanation,  which  the  person  presenting  it  has  to  make  within  three  days;  and 
the  characterisation  of  the  excuse  is  made  by  the  same  functionaries  as  have  to 
try  challenges. 

The  preceding  notes  about  the  substantiation  of  challenges  with  cause  as  well 
as  of  excuses  are  set  out  in  the  Code  of  Civil  Procedure  of  the  Federal  District, 
which  is  supplementary  to  the  Commercial  Code  on  this  point. 

Measures  preparatory  to  actions. 

Actions  may  be  prepared  by  the  following  means :  I.  By  the  person  who  proposes 
to  make  a  claim  applying  for  a  deposition  under  protest  from  the  person  against 
whom  he  proposes  to  direct  the  claim,  about  some  fact  relating  to  his  personality; 
—  n.  By  asking  for  the  production  of  a  movable  which  may  happen  to  be  the  sub- 
ject-matter of  a  real  action  which  it  is  proposed  to  bring ;  —  III.  By  the  purchaser 
asking  the  seller,  or  the  seller  asking  the  purchaser  in  cases  of  eviction,  for  the 
production  of  the  titles  and  other  documents  which  refer  to  the  thing  sold;  — 
IV.  By  a  member  or  commoner  asking  for  the  production  of  the  documents  and 
accounts  of  the  association  or  community,  from  his  fellow  member  or  co-owner 
who  has  them  in  his  control;  —  V.  By  means  of  witnesses,  when  these  are  of 
advanced  age  or  are  in  imminent  peril  of  losing  their  lives  or  on  the  point  of 
departing  to  a  place  with  which  communication  is  slow  or  difficult,  and  when  the 
action  cannot  yet  be  brought  owing  to  the  bringing  thereof  being  dependent  on 
a  term  or  on  a  condition  which  has  Hot  yet  been  fulfilled;  —  VI.  Also  by  state- 
ments of  witnesses  in  order  to  prove  some  defence,  provided  that  the  evidence  is 
indispensable  and  the  witnesses  are  in  one  of  the  circumstances  mentioned  in  the 
preceding  section. 

These  measures  can  only  be  taken  in  the  circumstances  indicated;  those  which 
are  otherwise  taken  are  void. 

The  depositions  mentioned  in  the  first  section  must  have  the  personality  of 
the  deponent  as  their  exclusive  object,  and  must  not  be  extended  to  matters  of  fact 
or  of  law  respecting  the  substance  of  the  question  in  litigation. 

AU  preparatory  measures  are  taken  after  citing  the  opposite  party,  and  on 
his  defaidt,  in  the  presence  of  the  Pubhc  Attorney.  The  depositions  made  are  kept 
for  annexing  them  to  the  corresponding  action,  when  this  is  brought,  and  then  at 
the  time  for  taking  evidence.  As  regards  production  of  a  movable,  compulsory 
process  may  be  used  to  oblige  the  possessor  thereof  to  produce  it ;  and  in  the  event 
of  an  objection  being  drawn  up,  an  interlocutory  matter  proceeds  with  the  term 
of  five  days  for  evidence,  submissions  and  interlocutory  judgment. 

For  the  purpose  of  preparing  an  executive  action,  acknowledgment  of  the 
signature  on  commercial  documents  may  be  applied  for.  When  the  debtor  refuses 
to  acknowledge  his  signature,  it  will  be  deemed  to  be  acknowledged,  provided 
that  he  fails  to  appear  after  having  been  twice  summoned  to  make  the  acknowledg- 
ment, or  when  he  has  been  twice  requested  to  make  the  acknowledgment  by  one 
and  the  same  proceeding,  and  he  refuses  to  answer  whether  the  signature  is  his 
or  not. 

This  precept,  which  is  contained  in  article  1167  of  the  Commercial  Code,  is 
frequently  applied,  and  it  is  easy  to  understand  the  reasons  for  its  existence.  There 
will  be  occasion  to  refer  to  this  provision  when  dealing  with  executive  actions. 
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De  las  providencias  precautorias. 

Pueden  dictarse  las  providencias  precautorias,  segun  el  articulo  1168  del  Codigo 
de  Comercio :  I.  Cuando  hubiere  temor  de  que  se  ausente  u  oculte  la  persona  contra 
quien  deba  entablarse  6  se  haya  entablado  una  demanda;  —  II.  Cuando  se  tema 
que  se  oculten  6  dilapiden  los  bienes  en  que  debe  ejercitarse  una  accion  real;  — 
III.  Cuando  la  accion  sea  personal,  siempre  que  el  deudor  no  tuviere  otros  bienes 
que  aquellos  en  que  se  ha  practicar  la  diligencia  y  se  tema  que  los  oculte  6  enagene. 

(Estas  disposiciones  comprenden  tambien  a  los  tuPores,  socios  y  administra- 
dores  de  bienes  agenos.) 

Las  providencias  precautorias  pueden  promoverse  antes  6  despues  de  iniciarse 
el  juicio  respectivo ;  en  el  primer  caso  son  actos  prejudiciales ;  en  el  segundo,  son 
incidentes  que  se  tramitan  por  cuerda  separada  ante  el  mismo  juez  6  Tribunal 
que  este  conociendo  del  negocio.  Solo  pueden  dictarse  las  sefialadas  en  el  articulo  1 168 
que  acaba  de  copiarse,  esto  es,  el  arraigo  de  la  persona  y  el  secuestro  de  sus  bienes. 

La  regla  fundamental  para  la  tramitacion  de  la  providencia  precautoria,  es 
que  el  que  la  solicita  debe  acreditar:  I.  El  derecho  que  tiene  para  gestionar;  — 
II.  La  necesidad  de  la  providencia  que  solicita.  Esta  prueba  puede  hacerse  por 
cualquiera  de  los  medios  probatorios  que  reconoce  la  ley. 

Para  el  arraigo  de  una  persona,  si  se  pide  al  tiempo  de  entablarse  la  demanda 
basta  la  peticion  para  que  aquel  se  decrete;  pero  si  la  peticion  se  hace  como  acto 
prejudicial;  el  que  pide,  ademas  de  cumplir  con  la  prueba  de  su  derecho  para  gestionar 
y  de  la  necesidad  de  la  providencia,  debe  dar  fianza  a  satisf accion  del  juez  de 
responder  de  los  danos  y  perjuicios  si  no  se  entabla  la  demanda.  En  el  caso  de 
secuestro  provisional,  si  no  se  funda  en  titulo  ejecutivo,  se  da  fianza  que  se  hace 
efectiva  al  revocarse  la  providencia  6  al  absolverse  al  reo  de  la  demanda.  Estas 
garantias  son  consecuencia  del  principio  general  en  la  materia,  de  que  el  que  pide 
una  providencia  precautoria  queda  responsable  de  eUa;  y  por  consiguiente,  son  de 
su  cargo  los  danos  y  perjuicios  que  se  causen. 

El  arraigo  consiste  en  notificar  al  demandado  que  no  se  ausente  del  lugar  del 
juicio  sin  dejar  representante  legitimo  que  este  suficientemente  instruido  y  expen- 
sado;  el  quebratamiento  del  arraigo  se  castiga  con  la  pena  correspondiente  al  deUto 
de  desobediencia  a  un  mandate  legitimo  de  la  autoridad  pubUca.  El  secuestro 
provisional  se  practica  en  bienes  del  demandado,  expresando  el  valor  de  la  demanda 
6  el  de  la  cosa  que  se  reclama  con  toda  precision;  y  el  juez  al  decretar  el  secuestro 
fija  la  cantidad  por  la  que  se  ha  de  practicar  la  diligencia.  Si  el  demandado  con- 
signa  el  valor  u  objeto  reclamado,  da  fianza  bastante,  6  prueba  tener  bienes 
raices  suficientes  para  responder  del  6xito  de  la  demanda,  no  se  Ueva  a  cabo  la 
providencia,  6  se  levanta  la  que  se  hubiere  dictado. 

En  la  tramitacion  de  las  providencias  precautorias  no  se  cita  a  la  persona 
contra  quien  se  piden,  y  en  la  ejecucion  de  eUas  no  se  admite  excepci6n  alguna. 

El  espiritu  de  la  providencia  precautoria  hace  que  tenga  un  caracter  escencial- 
mente  revocable,  y  que  esta  revocabildad  pueda  decretarse  dentro  del  termino  mas 
breve  posible  a  fin  de  no  ocasionar  al  deudor  molestias  indebidas  en  su  persona 
6  bienes.  A  este  efecto,  manda  la  ley  qup  si  se  ha  pedido  la  providencia  precautoria 
antes  de  entablarse  la  demanda,  el  que  la  pidio  debe  entablar  esta  dentro  de  tres 
dias  de  ejecutada  aqueUa;  y  en  caso  de  no  hacerlo,  se  revoque  la  providencia  luego 
que  el  demandado  lo  pida.  Puede  tambien  reclamar  la  providencia,  en  cualquier 
tiempo,  la  persona  contra  quien  se  haya  dictado,  pero  antes  de  la  sentencia  ejecu- 
toria  y  puede  igualmente  reclamarla,  un  tercero,  cuando  sus  bienes  hayan  sido 
objeto  de  secuestro.  En  este  caso  se  tramita  la  reclamacion  por  separado,  verifi- 
candose  una  junta,  recibiendo  pruebas  si  se  promueven,  produciendo  alegatos  y 
faUandose  en  la  misma  audiencia  citada  para  alegar.  La  resolucion  que  se  pro- 
nuncie  admite  el  recurso  de  apelacion  6  de  segunda  instancia,  y  la  pronunciada  en 
esa  no  admite  recurso  alguno. 
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Precautionary  orders. 

According  to  article  1168  of  the  Cominercial  Code,  precautionary  orders  may 
be  pronounced:  I.  When  it  is  feared  that  the  person  against  whom  a  claim  is  to 
be  or  has  been  filed  may  absent  or  conceal  himself;  —  II.  When  it  is  feared  that 
the  property  about  which  a  real  action  is  to  be  brought  may  be  concealed  or  wasted; 
—  ni.  When  it  is  a  personal  action,  provided  that  the  debtor  has  no  other  property 
than  that  in  respect  of  which  the  proceeding  is  to  be  taken  and  it  is  feared  that  he 
may  conceal  or  alienate  it. 

(These  provisions  include  also  guardians,  partners  and  administrators  of  the 
property  of  another.) 

Precautionary  orders  may  be  sought  before  or  after  the  corresponding  action 
has  been  commenced ;  in  the  former  case,  they  are  pre-judicial  or  preliminary  acts ; 
in  the  second,  they  are  interlocutory  matters  which  proceed  on  a  separate  file  before 
the  same  judge  or  Tribunal  as  has  cognisance  of  the  principal  matter.  The  orders 
named  in  article  1168  which  have  just  been  mentioned,  are  the  only  ones  which 
can  be  pronounced,  that  is,  security  of  the  person  and  sequestration  of  his 
property. 

The  fundamental  rule  for  proceedings  by  precautionary  order  is  that  the  appli- 
cant must  prove :  I.  That  he  is  entitled  to  bring  the  action ;  —  II.  The  necessity 
for  the  order  applied  for.  This  proof  may  be  given  by  any  of  the  means  of  evidence 
recognised  by  law. 

For  ordering  the  security  of  the  person,  the  application  is  sufficient  for  the 
order  to  be  made,  if  it  is  asked  for  at  the  time  of  filing  the  claim;  but  when  the 
application  is  made  as  a  preliminary  act,  the  applicant  must  give  security  to  the 
satisfaction  of  the  judge  to  answer  for  the  damage  occasioned  in  case  the  claim 
is  not  filed,  and  this  is  in  addition  to  proving  his  right  to  bring  the  action  and  the 
necessity  for  the  order.  In  the  event  of  a  provisional  sequestration,  when  it  is  not 
based  on  an  executive  title,  security  is  given  which  is  enforced  on  the  order  being 
recalled  or  the  defendant  being  absolved  from  the  claim.  These  guaranties  are 
the  consequence  of  the  general  principle  in  the  matter,  that  the  person  who  applies 
for  a  precautionary  order  is  responsible  therefor;  and  consequently,  he  has  to  bear 
the  damage  caused. 

Security  of  the  person  consists  in  notifying  the  defendant  not  to  absent  himself 
from  the  place  of  the  action  without  leaving  a  lawful  representative  who  is  suf- 
ficiently instructed  and  provided  with  funds.  Breach  of  this  order  is  punished  with 
the  penalty  attaching  to  the  crime  of  disobedience  to  a  lawful  order  of  a  public 
authority.  Provisional  sequestration  takes  effect  on  the  property  of  the  defendant, 
the  amount  of  the  claim  or  of  the  thing  claimed  being  precisely  stated;  and  the 
judge,  in  ordering  the  sequestration,  fixes  the  amount  for  which  the  process  is  to 
be  carried  out.  If  the  defendant  delivers  to  the  Court  the  amount  or  object  claimed, 
or  gives  sufficient  security  or  proves  that  he  has  sufficient  real  estate  to  answer 
for  the  success  of  the  claim,  the  order  is  not  made,  or  the  order  which  has  been 
pronounced  is  recalled. 

In  the  procedure  of  precautionary  orders  the  person  against  whom  they  are 
sought  is  not  cited,  and  no  defence  is  allowed  to  the  carrying  out  thereof. 

The  spirit  of  the  precautionary  order  causes  it  to  possess  a  character  which  is 
essentially  revocable,  and  the  orders  themselves  to  be  possible  of  recall  within 
the  shortest  possible  time  so  as  not  to  occasion  the  debtor  improper  annoyance 
either  in  his  person  or  property.  For  this  purpose,  the  law  directs  that  if  the  precau- 
tionary order  has  been  applied  for  before  the  claim  is  filed,  the  person  who  has 
sought  it  must  file  the  claim  within  three  days  of  the  order  being  carried  out;  and 
in  the  event  of  his  not  so  doing,  the  order  is  recalled  as  soon  as  the  defendant  asks 
therefor.  The  person  against  whom  the  order  has  been  pronounced  can  also  object 
to  it  at  any  time,  but  before  final  judgment,  and  third  persons  may  also  object 
thereto,  when  their  property  has  been  subjected  to  the  sequestration.  In  the  latter 
case,  the  objection  proceeds  by  a  separate  file,  hearing  taking  place,  evidence  being 
received  if  offered,  submissions  being  made  and  judgment  given  at  the  same  hearing 
as  is  fixed  for  making  the  submissions.  The  decision  pronounced  is  subject  to  the 
remedy  of  the  ordinary  appeal  to  the  Court  of  second  instance,  but  the  decision 
pronounced  in  the  latter  is  not  subject  to  appeal.  t   k 


22  Mexico:  Ejecucidn  do  los  dereehos  legates. 

De   la   Prueba. 
Reglas  Generales. 

El  Codigo  de  CJomercio  acepta  los  tres  prmcipios  comunes  en  materia  de  prueba: 
I.  Al  actor  incumbe  la  carga  de  la  prueba;  —  IT.  El  que  niega  no  esta  obfigado  a 
probar;  — III.  El  demandado  se  convierte  en  actor,  en  lo  que  se  refierealas  excep- 
ciones  que  opone.  Asi  dice  que  el  que  afirma  esta  obligado  &  probar,  y  en  conse- 
cuencia,  el  actor  debe  probar  su  accion  y  el  reo  sus  excepciones;  y  el  que  niega  no 
esta  obligado  a  probar  sino  en  el  caso  de  que  su  negacion  envuelva  afirmacion  expresa 
de  un  hecho,  6  cuando  al  negar  desconoce  la  presuncion  legal  que  tiene  a  su  favor 
el  colitigante. 

Otra  disposicion  general  es  la  de  que  solo  los  hechos  estan  sujetos  a  prueba :  «el 
derecho  lo  estara,  dice  elarticulo  1197,  unicamente  cuando  se  funde  en  leyes  extran- 
jeras;  el  que  las  invoca  debe  probar  la  existencia  de  eUas  y  que  son  aplicables  al 
caso». 

Se  recibe  el  pleito  a  prueba  en  caso  de  que  los  litigantes  soliciten  6  de  que  el  juez 
la  estime  necesaria;  y  deben  recibirse  todas  las  pruebas  que  se  presenten  a  excepcion 
de  las  que  fueren  contra  derecho  6  contra  la  moral,  resolviendo  el  juez  de  piano 
cualquiera  cuestion  que  se  suscite  con  motivo  de  la  recepcion  de  pruebas. 

Solo  dentro  del  termino  probatorio  pueden  practicarse  las  diHgencias  de  prueba, 
bajo  pena  de  nulidad,  y  responsabilidad  del  juez.  Dispone  la  ley  que  en  los  nego- 
cios  mercantiles  no  se  concede  el  termino  supletorio  de  prueba,  que  se  concede 
en  los  negocios  comunes,  quedando  solo  para  los  litigios  de  comercio  el  termino 
de  prueba  ordinario  y  el  extraordinario.  El  ordinario  es  el  que  se  concede  para  producir 
pruebas  dentro  del  Estado,  Distrito  6  Territorios  Federales  en  que  el  litigio  se  sigue; 
y  el  extraordinario  el  que  se  otorga  para  que  se  reciban  pruebas  fuera  de  los  mismos 
Territorios,  Distritos  6  Estados.  El  termino  extraordinario  llamado  tambien  ultra- 
marino  no  se  concede  sino  en  los  casos  autorizados  por  la  ley  comun,  la  que  dice, 
refiriendose  al  Distrito  Federal,  en  el  Codigo  de  Procedimientos  respectivo: 

Art.  384.  El  termino  extraordinario  sera:  I.  De  dos  meses  si  hubiere  de  ren- 
dirse  la  prueba  dentro  del  Territorio  Nacional,  pero  a  distancia  de  menos  de  800 
Idlometros  del  lugar  del  juicio;  —  II.  De  tres  meses  si  hubiere  de  rendirse  d  una 
distancia  de  800  Idlometros  6  mas;  —  III.  De  cuatro  meses,  si  hubiere  de  rendirse 
en  la  America  del  Norte  6  en  las  AntiUas;  —  IV.  De  seis,  si  en  la  America  del 
Sur,  en  Centro  America  6  Europa;  —  V.  De  ocho,  si  en  cualquiera  otra  parte. 
—  385.  Para  que  pueda  otorgarse  el  termino  extraordinario  que  requiere :  I.  Que 
se  solicite  dentro  de  los  ocho  dias  siguientes  a  aquel  en  que  se  notifique  el  auto 
de  prueba;  —  II.  Que  se  indiquen  los  nombres  y  residencia  de  los  testigos  que  deben 
de  ser  examinados,  cuando  la  prueba  sea  testimonial;  —  III.  Que  se  designen, 
en  el  caso  de  ser  la  prueba  instrumental,  los  archives  pubHcos  6  particulares  donde 
se  haUan  los  documentos  que  han  de  testimoniarse  6  presentarse  originales;  — 
IV.  Que  se  exhiba  el  biUete  de  deposito  de  la  cantidad  que  como  multa  fije  el  juez, 
conforme  al  articulo  393.  —  393.  El  litigante  a  quien  se  hubiere  concedido  el  ter- 
mino extraordinario,  y  no  rindiese  la  prueba  que  hubiere  propuesto,  sin  justificar 
que  para  eUo  hubo  impedimento  bastante,  &  juicio  del  juez,  sera  condenado  a 
pagar  a  su  contrario  una  multa  de  cien  a  mil  pesos  y  d.  la  indemnizaci6n  de  danos 
y  perjuicios.  En  la  misma  pena  incurrira  si  la  prueba  rendida  se  calificare  de  in- 
conducente. 

El  termino  extraordinario  concluye  luego  que  se  rindan  las  pruebas  para  que 
se  pidio  aunque  no  haya  expirado  el  plazo  senalado,  este  lo  senala  el  juez  a  su 
arbitrio  teniendo  en  cuenta  la  distancia  del  lugar  y  la  calidad  de  la  prueba.  El  plazo 
senalado  en  el  termino  extraordinario,  es  improrrogable  en  el  procedimiento  mercantil 
de  suerte  que,  en  interes  de  la  celeridad  de  los  litigios  mercantUes,  el  termino  de  prueba 
difiere  en  dos  puntos  importantes  respecto  a  la  ley  comun:  el  primero,  que  en  los 
juicios  mercantiles  no  hay  termino  supletorio;  el  segundo,  que  en  los  mismos  juicios 
es  improrrogable  el  termino  extraordinario. 

Tanto  el  termino  ordinario  como  el  extraordinario  solo  pueden  suspenderse 
de  comun  consentimiento  de  las  partes,  y  por  causa  muy  grave,  d  juicio  del  juez, 
y  bajo  su  responsabilidad. 

Esta  materia  de  pruebas,  en  el  Codigo  Mercantil,  tiene  que  referirse  freouente- 
mente  4  la  ley  comun,  supletoria  de  la  de  comercio,  en  la  que  estan  expuestas  con 


MEXICO:  EVIDENCE.  22 

The  Proof.    Evidence. 

General  Rules. 

The  Commercial  Code  accepts  three  general  principles  in  the  matter  of  proof: 
I.  The  burden  of  proof  lies  on  the  plaintiff;  —  II.  The  party  who  denies  is  not  bound 
to  prove ;  —  III.  The  defendant  becomes  plaintiff,  as  regards  the  defences  or  pleas 
entered  by  him.  This  is  to  say  that  he  who  asserts  is  obliged  to  prove,  and  conse- 
quently, the  plaintiff  must  prove  his  right  of  action  and  the  defendant  his  defences : 
and  the  one  who  denies  is  only  obliged  to  prove  when  his  denial  involves  the  express 
assertion  of  a  fact,  or  when  in  his  denial  he  rejects  a  legal  presumption  which  his 
opponent  has  in  his  favour. 

Another  general  provision  is  that  facts  only  are  the  subject-matter  of  evidence ; 
as  says  article  1197  '  a  legal  right  must  only  be  proved  when  it  is  based  on  foreign 
laws;  he  who  invokes  them  must  prove  their  existence  and  that  they  apply  to  the 
case". 

The  action  is  received  to  proof  when  the  litigants  apply  therefor  or  when 
the  judge  considers  it  necessary;  and  aU  the  evidence  offered  must  be  received 
with  the  exception  of  that  which  is  contrary  to  law  or  morality,  the  judge  deciding 
at  once  all  questions  which  arise  with  respect  to  reception  of  evidence. 

The  probatory  proceedings  can  only  take  place  within  the  term  for  proof,  on 
pain  of  nullity  and  of  the  judge  being  liable.  The  law  provides  that  in  commercial 
matters  no  extension  of  the  time  for  evidence  shall  be  granted  other  than  that 
granted  in  ordinary  matters,  so  that  there  are  only  the  ordinary  and  extraordinary 
terms  for  evidence  in  commercial  actions.  The  ordinary  term  is  that  granted  for 
tendering  evidence  within  the  State,  District  or  Federal  Territories  wherein  the 
litigation  is  proceeding;  and  the  extraordinary  term  is  that  granted  for  receiving 
evidence  outside  the  said  Territories,  Districts  or  States.  The  extraordinary  term, 
which  is  also  called  the  oversea  term,  is  only  granted  in  the  events  authorised  by 
the  common  law,  which  says  in  reference  to  the  Federal  District  in  the  Code  of 
Procedure  thereof: 

Art.  384.  "The  extraordinary  term  shall  be :  I.  Two  months,  when  the  evid- 
ence has  to  be  given  within  the  National  Territory,  but  at  a  distance  of  less  than 
800  kilometres  from  the  place  of  the  action;  —  II.  Three  months  when  it  has  to 
be  given  at  a  distance  of  800  kilometres  or  more;  —  III.  Four  months,  if  it  has 
to  be  given  in  North  America  or  the  West  India  Islands  (Antilles) ;  —  IV.  Six  months, 
if  in  South  America,  Central  America  or  Europe ;  —  V.  Eight  months,  if  in  any  other 
part.  —  385.  To  justify  the  grant  of  an  extraordinary  term  it  is  necessary;  I.  That 
it  be  applied  for  within  eight  days  following  that  whereon  the  order  for  proof  is 
notified ;  —  II.  That  the  names  and  residences  of  the  witnesses  who  are  to  be  examin- 
ed are  indicated,  when  the  evidence  is  oral;  —  III.  When  the  evidence  is  document- 
ary, that  the  public  or  private  archives  where  the  documents  are  to  be  found,  which 
are  to  be  copied  or  whereof  the  originals  are  to  be  produced,  are  defined ;  —  IV.  That 
the  note  of  the  deposit  of  the  sum  fixed  by  the  judge  as  the  fine,  according  to  article 
393,  be  produced.  —  393.  The  litigant  who  has  been  granted  the  extraordinary 
term,  and  who  fails  to  offer  the  evidence  which  he  has  proposed,  without  proving 
that  there  was  an  impediment  sufficient  therefor  in  the  opinion  of  the  judge,  shall 
be  condemned  to  pay  to  his  opponent  a  fine  of  a  thousand  pesos  and  to  compensate 
for  the  damage.  He  shall  incur  the  same  penalty  i£  the  evidence  offered  is  adjudged 
to  be  irrelevant." 

The  extraordinary  term  closes  as  soon  as  the  evidence  for  which  it  was  sought 
is  given,  although  the  appointed  period  has  not  expired.  This  is  appointed  by  the 
judge  at  his  discretion,  on  taking  into  account  the  distance  of  the  place  and  the 
character  of  the  evidence.  The  appointed  period  of  extraordinary  terms  cannot  be 
extended  in  commercial  proceedings,  so  that,  in  the  interest  of  the  rapidity  of 
commercial  actions,  the  term  for  evidence  differs  in  two  important  points  from  the 
common  law:  the  first  being  that  there  is  no  supplementary  term  in  commercial 
actions;  the  second,  in  the  same  actions,  the  extraordinary  term  cannot  be  extended. 

Both  the  ordinary  and  extraordinary  terms  can  only  be  suspended  by  the 
common  consent  of  the  parties,  and  for  very  serious  cause  at  the  discretion  of  the 
judge,  and  under  his  responsibility. 

This  matter  of  evidence  in  the  Commercial  Code  has  often  to  be  referred  to 
the  common  law,  as  supplementary  to  the  commercial  law,  as  the  legal  provisions 
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mayor  amplitud  las  disposiciones  legales  sobre  la  prueba,  y  que  se  contienen  en  el 
titiilo  V  del  Libro  I  del  Codigo  de  Procedimientos  Civiles  del  Distrito  Federal,  las 
cuales  ban  sido  copiadas  por  los  Codigos  de  los  demds  Estados  de  la  Federaci6n, 
con  variaciones  poco  Importantes. 

Concluyendo  con  las  reglas  generales  sobre  la  prueba,  en  el  prooedimiento 
mercantil,  debe  citarse  el  articulo  1225  del  Codigo  respeotivo,  en  que  se  declara 
que  la  ley  reconoce  como  medios  de  prueba :  I.  Confesi6n,  ya  sea  judicial,  ya  extra- 
judicial; —  II.  Instrumentos  publicos  y  solemnes;  —  III.  Documentos  privados; 

—  IV.  Juicio  de  peritos;  —  V.  Reconocimiento  6  inpeccion  judicial;  —  VI.  Testigos; 

—  VII.  Fama  publica;  —  VIII.  Presunciones, 

De  la  Confesidn. 

La  confesion  judicial  se  hace  ante  el  juez  que  conoce  del  negocio,  en  ocasion 
de  contestar  la  demanda,  6  de  diligencia  especial  al  efecto,  y  que  se  llama  de  posi- 
ciones. 

Esta  consiste  en  dirijir  preguntas  (lo  que  se  llama  articular  posiciones)  al  coli- 
tigante,  sobre  bechos  que  sean  susceptibles  de  justificar  la  pretensi6n  de  aquel 
que  los  alega.  Las  preguntas,  que  solo  ban  de  referirse  a  becbos  propios  del  coli- 
tigante,  su  cesionario  6  apoderado,  que  se  deben  formular  en  terminos  precisos, 
y  que  no  ban  de  contener  cada  una  mas  que  un  solo  hecbo  se  presentan  en  el  pliego 
abierto  6  cerrado,  abriendose  en  este  caso  en  el  momento  de  practicarse  la  diligencia 
ante  el  juez,  quien  en  la  misma  diligencia  examina  las  preguntas  y  resuelve  si 
llenan  las  condiciones  antes  indicadas.  Si  el  que  debe  contestar  las  preguntas  (ab- 
solver  las  posiciones)  estuviere  ausente,  el  juez  libra  exborto  a  la  autoridad  del 
lugar  en  donde  se  encuentre  el  colitigante,  acompanandole  original  el  pliego  de  posi- 
ciones del  que  queda  copia  certificada  en  la  Secretaria  del  Juzgado. 

La  ley  impone  a  todos  los  Utigantes  la  obbgacion  de  contestar  a  las  preguntas 
formuladas  de  esta  manera  por  su  contrario,  y  sanciona  esta  obligacion  con  la  con- 
fesion ficta,  es  decir  que  tiene  por  confesadas  en  sentido  afirmativo  las  preguntas 
formuladas,  si  el  que  debe  contestarlas  no  comparece,  sin  justa  causa,  a  la  segunda 
citacion  que  al  efecto  se  le  baga.  Igual  sancion  prescribe  la  ley  para  el  caso  de  que 
el  declarante  concurra  a  la  diligencia,  pero  en  ella  se  niegue  a  declarar,  6  si  sus 
respuestas  fueren  evasivas.  El  que  formula  las  preguntas  tiene  derecbo  a  asistir, 
por  si  6  por  apoderado,  al  interrogatorio  y  de  bacer  en  el  acto  las  nuevas  preguntas 
que  convengan.  El  que  ba  de  contestarlas  tiene  que  concurrir,  sin  asistencia  de  su 
abogado,  procurador,  niotra  persona;  no  se  le  da  traslado  ni  copia  de  las  posiciones, 
ni  termino  para  que  se  aconseje;  pero  si  el  absolvente  fuere  extranjero,  podra  ser 
asistido  por  un  interprete,  si  lo  pidiere,  en  cuyo  caso  el  juez  lo  nombrara. 

Si  la  confesion  se  bizo,  no  en  diligencia  especial  sino  al  contestar  la  demanda 
6  en  cualquier  otro  acto  del  juicio,  no  siendo  en  la  presencia  judicial,  el  colitigante 
pide  que  se  decrete  la  ratificacion,  con  lo  cual  la  confesion  queda  perfecta. 

Esta  prueba  goza  del  privilegio  de  practicarse  fuera  del  termino  probatorio, 
lo  mismo  que  dentro  de  el:  desde  de  la  contestacion  de  la  demanda  hasta  la  cita- 
cion para  sentencia  definitiva,  y  es  de  valor  probatorio  pleno  y  decisive  en  el  juicio. 

De  los  Instrumentos  y  Documentos. 

El  articulo  1237  del  Codigo  del  Comercio  expresa  que :  son  instrumentos  ptibli- 
cos  los  que  estan  reputados  como  tales  en  las  leyes  oomunes,  y  ademds  las  polizas 
de  los  contratos  mercantiles  celebrados  con  intervencion  de  Corredor  y  autorizados 
por  este.  Expresa  el  mismo  Codigo  en  el  articulo  siguiente  que :  documento  privado 
es  cualquiera  otro  no  comprendido  en  la  definicion  de  instrumento  publico. 

La  ley  comun,  articulo  439  a  441  del  Codigo  de  Procedimientos  Civiles,  define 
por  enumeracion  los  instrumentos  pubUcos,  diciendo: 

Art.  439.  Son  instrumentos  publicos :  I.  Los  testimonios  de  las  escrituras 
publicas  otorgados  con  arreglo  a  derecbo;  —  II.  Los  documentos  aut6nticos  expe- 
didos  por  funcionarios  que  desempenen  cargo  pubUco,  en  lo  que  se  refiere  al  ejercicio 
de  sus  funciones;  —  III.  Los  documentos  autenticos,  libros  de  actas,  estatutos, 
registros  y  catastros  que  se  ballen  en  los  archives  ptibUcos  6  dependientes  del  Go- 
bierno  General  6  de  los  particulares  de  los  Estados  del  Distrito  6  de  la  Baja  Cab- 
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concerning  evidence  are  there  set  out  with  greater  fuLiess.  They  are  contained  in 
Title  V  of  Book  I  of  the  Code  of  Civil  Procedure  of  the  Federal  District,  and  they 
have  been  copied  by  the  Codes  of  the  other  States  of  the  Federation,  with  variations 
of  small  importance. 

In  concluding  the  general  rules  of  evidence  in  commercial  procedure,  it  is 
necessary  to  cite  article  1225  of  the  same  Code,  whereby  it  is  declared  that  the 
law  recognises  as  means  of  proof :  I.  Admissions,  whether  in  court  or  out  of  court ; 
—  II.  Notarial  and  solemn  instruments;  —  III.  Private  documents;  —  IV.  Opinions 
of  experts;  —  V.  Judicial  verification  or  inspection;  —  VI.  Witnesses;  —  VII.  PubUc 
rumour;  —  VIII.  Presumptions. 

Admissions. 

Judicial  admissions  are  made  in  the  presence  of  the  judge  who  has  cognis- 
ance of  the  matter,  on  the  occasion  of  answering  the  claim,  or  of  a  special  proceed- 
ing for  that  purpose,  and  this  is  called  the  proceeding  of  answering  interrogatories. 

It  consists  of  addressing  questions  to  the  opponent  (which  is  called  formulat- 
ing interrogatories),  about  facts  which  are  capable  of  proving  the  claim  of  him  who 
alleges  them.  The  questions,  which  may  only  refer  to  facts  personal  to  the 
opponent,  his  assignee  or  attorney,  must  be  formulated  in  precise  terms,  and  none 
of  them  may  contain  more  than  a  single  fact;  they  are  presented  on  an  open  or 
closed  sheet.  In  the  latter  case  the  sheet  is  opened  at  the  time  of  the  proceeding 
taking  place  before  the  judge,  who  examines  the  questions  at  the  same  proceeding 
and  decides  whether  they  fulfil  the  conditions  above  indicated.  If  the  person  who 
has  to  answer  the  questions  (this  is  called  absolving  the  interrogatories)  is  absent, 
the  judge  addresses  a  letter  of  request  to  the  authority  of  the  place  where  the 
opponent  is  to  be  found,  and  accompanies  it  with  the  original  sheet  of  interrogator- 
ies, a  certified  copy  whereof  remains  in  the  Office  of  the  Court. 

The  law  imposes  on  every  litigant  the  obligation  of  answering  the  questions  for- 
mulated in  this  way  by  his  opponent,  and  sanctions  this  obligation  with  the  presumed 
admission,  that  is  to  say,  that  it  deems  the  formulated  questions  to  be  admitted 
in  an  affirmative  sense,  if  he  who  ought  to  answer  them  fails  to  appear,  without 
just  cause,  at  the  second  citation  made  on  him  for  this  purpose.  The  like  sanction 
is  prescribed  by  the  law  for  the  case  of  a  deponent  who  attends  the  proceeding  but 
refuses  to  depose  thereat,  or  gives  evasive  answers.  The  person  who  formulates 
the  questions  is  entitled  to  be  present  at  the  questioning  in  person  or  by  attorney, 
and  then  to  put  such  fresh  questions  as  are  convenient.  He  who  has  to  answer  them 
must  attend  without  his  advocate,  solicitor  or  other  person  being  present;  he  is 
not  served  with  the  questions  or  with  a  copy  of  the  interrogatories,  nor  is  he  given 
time  for  taking  advice;  but  if  the  answerer  is  a  foreigner,  he  may  be  assisted  by 
an  interpreter,  if  he  asks  for  one,  iu  which  case  the  judge  wiU  appoint  him. 

If  admissions  are  made,  not  at  a  special  proceeding  but  in  answering  the  claim 
or  by  any  other  act  in  the  action,  but  not  in  the  presence  of  the  Court,  the  other 
party  applies  that  its  ratification  be  decreed,  with  which  the  admission  becomes 
complete. 

This  evidence  enjoys  the  privilege  of  being  taken  outside  the  term  for  evidence, 
as  weU  as  within  it ;  in  fact  from  the  answer  to  the  claim  up  to  the  citation  for  the 
final  judgment,  and  it  is  of  fuU  probatory  value  and  decisive  in  the  action. 

Instruments  and  documents. 

Article  1237  of  the  Commercial  Code  states  that  public  instruments  are  such 
as  are  so  treated  by  the  ordinary  or  common  law,  and  also  documents  of  commercial 
contracts  which  are  made  with  the  intervention  of  a  broker  and  authenticated  by 
him.  The  said  Code  states  in  the  following  article  that  private  documents  are  all 
other  documents  which  are  not  included  in  the  definition  of  public  instruments. 

By  articles  439  to  441  of  the  Code  of  Civil  Procedure,  the  common  law  defines 
and  enumerates  public  documents,  saying: 

Art.  439.  "The  following  are  public  documents :  I.  Certified  copies  of  notarial 
instruments  which  are  executed  according  to  law;  —  II.  Authenticated  documents 
issued  by  functionaries  who  discharge  public  offices,  so  far  as  refers  to  the  exercise 
of  their  functions;  —  HI.  Authenticated  documents,  minute  books,  statutes,  re- 
gisters and  land-tax  lists  which  are  to  be  found  in  the  public  archives  or  in  those 
dependent  on  the  General  Government  or  the  Separate  Governments  of  the  States 
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fomia;  —  IV.  Las  certificaciones  de  constancias  existentes  en  los  archives  parro- 
quiales  y  que  se  refieran  i  actos  pasados  antes  del  establecimiento  del  Registro 
Civil.  En  estos  casos  podran  el  Juez  y  los  interesados  promover  el  cotejo,  cuando 
proceda  con  arreglo  a  derecho  y  en  la  forma  prescripta  por  la  ley;  —  V.  Las  certi- 
ficaciones de  nacimiento,  reconocimiento  y  designaci6n  de  hijos,  emancipacion, 
tutela,  matrimonio  y  defunci6n,  dadas  con  arreglo  i  las  prevenciones  del  C6digo 
Civil  por  los  encargados  del  Registro;  (las  referencias  de  esta  fracci6n  y  de  la  anterior 
se  encuentran  en  los  articulos  46  y  61  del  C6digo  Civil  vigente,  de  1884);  —  VI. 
Las  actuaciones  judicales  de  toda  especie.  —  440.  Por  testimonio  se  entiende  la 
primera  copia  de  una  escritura  publica  expedida  por  el  Notario  ante  quien  se 
otorgo,  y  las  ulteriores  copias  dadas  por  mandato  judicial,  con  citacion  de  la  per- 
sona it,  quien  interesan.  —  441.  Aut6ntico  se  llama  a  todo  instrumento  que  esta 
autorizado  y  firmado  por  funcionario  publico  que  tenga  derecho  de  certificar,  y  que 
Ueve  el  sello  6  timbre  de  la  oficina  respectiva. 

Es  pleno  el  valor  probatorio  de  los  instrumentos  piiblicos,  aunque  se  presenten 
sin  citacion  del  colitigante,  salvo  siempre  el  derecho  de  6ste  para  redargiiirlos  de 
falsedad  y  para  pedir  su  cotejo  con  los  protocolos  y  archivos.  Estos  instrumentos 
no  se  perjudican  en  cuanto  a  su  validez  por  las  excepciones  que  se  aleguen  para 
destruir  la  accion  que  en  eUos  se  funde. 

Los  documentos  existentes  en  Partido  distinto  del  en  que  se  siga  el  juicio, 
se  compulsan  por  medio  de  exhorto  que  dirije  el  juez  de  los  autos  al  del  lugar  en 
que  aquellos  se  encuentren.  Cuando  uno  de  los  Utigantes  pidiere  copia  6  testimonio 
de  parte  de  un  documento  6  pieza  que  obre  en  los  archivos  ptiblicoe  6  en  los  Mbros 
de  los  corredores,  el  contrario  tendra  derecho  de  que  a  su  costa  se  adicione  con  lo 
que  crea  conducente  del  mismo  documento. 

Para  hacer  fe  los  instrumentos  autenticos  expedidos  por  las  autoridades  fede- 
rales,  no  necesitan  legalizacion.  Los  expedidos  por  las  autoridades  locales  necesitan 
para  hacer  fe  en  la  Republica,  la  legalizacion  de  los  Gobiernos  de  los  Estados  6  del 
Distrito  Federal,  6  de  los  Jefes  Politicos  de  los  Territorios. 

Los  instrumentos  que  vienen  del  Extranjero  necesitan,  para  hacer  fe  en  los 
Estados,  en  el  Distrito  y  en  los  Territorios  estar  legaUzados  por  el  Ministro  6  Consul 
de  la  Republica  residentes  en  el  Territorio  de  su  otorgamiento;  y  si  no  los  hubiere, 
por  el  IVCnistro  6  Consul  de  la  Naoion  que  tenga  Tratados  de  amistad  con  la 
ReplibUca.  En  el  primer  caso,  la  legalizacion  de  las  firmas  del  Ministro  6  Consul, 
se  hace  por  el  Oficial  Mayor  del  IVDnisterio  de  Relaciones  de  la  Republica;  en  el 
segundo  caso,  la  legalizacion  de  las  firmas  del  Ministro  6  Consul  de  la  Nacion  amiga 
se  hace  por  el  Ministro  6  Consul  respective  residente  en  la  Republica,  y  la  de  este 
por  el  Oficial  Mayor  del  Mnisterio  de  Relaciones  (arts.  1246  a  1250  del  Codigo  de 
Comercio). 

Los  documentos  privados  y  la  correspondencia,  procedentes  de  uno  de  los 
interesados,  que  se  presenten  por  el  otro  necesitan  para  hacer  fe  que  se  reconozcan 
legalmente  por  el  primero ;  y  el  documento  que  un  litigante  presente,  prueba  plena- 
mente  en  su  contra,  en  todas  sus  partes  aunque  el  colitigante  no  lo  reconozca.  El 
documento  privado  solo  puede  ser  reconocido  por  el  que  lo  firma,  el  que  lo  mande 
extender,  6  el  legitime  representante  de  eUos  con  poder  6  clausula  especial. 

Entre  los  documentos  privados  en  los  asuntos  de  comercio,  estan  los  libros 
de  los  comerciantes,  cuya  f  uerza  probatoria  establece  la  ley  en  estos  terminos :  I.  Los 
libros  de  los  comerciantes  probaran  contra  eUos,  sin  admitirles  prueba  en  contrario, 
pero  el  adversario  no  podra  aceptar  los  asientos  que  le  scan  favorables  y  desechar 
los  que  le  perjudiquen  sino  que,  habiendo  aceptado  este  medio  de  prueba,  quedara 
sujeto  al  resultado  que  arroje  en  su  conjunto,  tomando  en  igual  consideracion  todos 
los  asientos  relatives  a  la  cuestion  litigiosa;  —  II.  Si  en  los  asientos  de  los  libros 
Uevados  por  dos  comerciantes  no  hubiere  conformidad,  y  los  del  uno  se  hubieren 
Uevado  con  todas  las  formalidades  expresadas  en  este  Codigo,  y  los  del  otro  ado- 
leciaren  de  cualquier  defecto  6  carecieren  de  los  requisites  exigidos  por  el  mismo 
Codigo,  los  asientos  de  los  libros  en  regla  haran  fe  contra  los  de  los  defectuosos, 
a  no  demostrarse  lo  contrario  por  medio  de  otras  pruebas  admisibles  en  derecho; 
—  III.  Si  uno  de  los  comerciantes  no  presentare  sus  Ubros  6  manifestare  no  tenerlos, 
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of  the  District  or  of  Lower  California ;  —  IV.  Certified  copies  of  documents  existing 
in  parish  archives  which  refer  to  acts  done  before  the  establishment  of  the  Civil 
Register.  In  these  cases  the  Judge  and  the  persons  concerned  may  urge  that  a 
comparison  be  made,  when  this  is  available  by  law,  and  in  the  way  prescribed 
by  the  law;  —  V.  Certificates  of  birth,  recognition  and  designation  of  children, 
emancipation,  guardianship,  marriage  and  death,  given  according  to  the  provisions 
of  the  CiAdl  Code  to  persons  in  charge  of  Registries  (the  references  in  this  and  the 
preceding  section  are  to  articles  46  and  61  of  the  present  Code  of  1884) ;  —  VI.  Judicial 
records  of  all  kinds.  —  440.  By  "testimonio"  is  meant  the  first  copy  of  a  notarial 
instrument  issued  by  the  Notary  before  whom  the  original  was  executed,  and  further 
copies  given  under  order  of  the  court,  on  citation  of  the  person  concerned.  —  441. 
AH  instruments  are  called  authenticated  when  they  are  authorised  and  signed  by 
the  public  official  who  is  entitled  to  certify,  and  who  is  in  possession  of  the  seal 
or  stamp  of  the  respective  office. 

The  probatory  force  of  public  instruments  is  complete,  although  they  are  present- 
ed without  the  opponent  having  been  cited,  saving  always  his  right  to  impeach 
them  as  false  or  forged  and  to  ask  that  they  be  compared  with  the  protocols  or 
archives.  These  instruments  are  not  prejudiced  as  respects  their  validity  by  any 
defences  which  may  be  pleaded  for  the  purpose  of  destroying  the  right  of  action 
founded  on  them. 

Documents  existing  in  a  distinct  judicial  district  from  that  in  which  the  action 
is  proceeding,  are  copied  under  a  letter  of  request  directed  by  the  judge  on  the  record 
to  the  judge  of  the  place  in  which  they  exist.  When  one  of  the  litigants  seeks  a 
copy  or  certified  copy  of  a  part  of  a  document  or  item  in  the  public  archives  or  in 
brokers'  books,  the  opponent  will  be  entitled  at  his  own  expense  to  require  that 
all  that  he  considers  material  in  the  said  document  should  be  added. 

No  legalisation  is  necessary  in  order  that  authenticated  documents  issued  by 
the  Federal  authorities  should  be  evidence.  In  order  to  be  evidence  in  the  Republic, 
autlienticated  documents  issued  by  local  authorities  require  legalisation  at  the 
hands  of  the  Governments  of  the  States  or  of  the  Federal  District,  or  of  the  Political 
Heads  or  Chiefs  of  the  Territories. 

Instruments  which  come  from  abroad  require  to  be  legalised  by  the  Minister 
or  Consul  of  the  Republic  resident  in  the  territory  where  they  are  executed,  in 
order  to  be  evidence  in  the  States,  in  the  District  and  in  the  Territories;  and  if 
there  is  no  Minister  or  Consul,  then  by  the  Minister  or  Consul  of  a  nation  having 
Treaties  of  Friendship  with  the  Republic.  In  the  former  case,  the  legalisation  of 
the  signature  of  the  Minister  or  Consul  is  effected  by  the  Chief  Official  of  the  Ministry 
of  Foreign  Relations  of  the  Republic ;  in  the  latter  case,  the  legalisation  of  the  signat- 
ure of  the  Minister  or  Consul  of  the  friendly  nation  is  effected  by  the  corresponding 
Minister  or  Consul  residing  in  the  Republic,  and  that  of  the  latter  by  the  Chief 
Official  of  the  Ministry  of  Foreign  Relations  (arts.  1246  to  1250  of  the  Commercial 
Code). 

The  private  documents  and  correspondence  which  proceed  from  one  of  the 
persons  concerned,  and  which  are  produced  by  the  other,  require  to  be  legally  acknow- 
ledged by  the  former  in  order  to  be  evidence ;  and  documents  produced  by  a  litigant 
are  complete  evidence  against  him  in  all  parts  thereof,  although  his  opponent  omits 
to  acknowledge  them.  A  private  document  can  only  be  acknowledged  by  the  person 
who  signs  it,  or  by  the  person  who  directs  it  to  be  drafted,  or  by  their  lawful  re- 
presentative having  a  special  power  or  condition. 

Among  the  private  documents  in  commercial  matters,  there  are  the  traders' 
books,  the  probatory  force  whereof  is  enacted  by  the  law  in  the  following  terms: 

I.  Traders'  books  shall  be  evidence  against  them,  without  admitting  evidence  to 
the  contrary,  but  the  opponent  cannot  accept  the  entries  which  are  favourable  to 
him  and  reject  those  which  prejudice  him,  but,  when  he  has  accepted  this  means 
of  proof,  he  shall  be  subject  to  the  result  shown  by  the  combined  whole,  taking  all 
the  entries  which  refer  to  the  question  in  litigation  into  equal  consideration;  — 

II.  If  the  entries  in  the  books  kept  by  two  traders  do  not  agree,  and  those  of  one 
have  been  kept  with  all  the  formalities  expressed  by  this  Code,  and  those  of  the 
other  suffer  from  any  defect  or  lack  the  requisites  demanded  by  the  said  Code, 
the  entries  in  the  books  which  are  in  order  shall  be  sufficient  evidence  in  opposition 
to  the  defective  books,  if  the  contrary  be  not  shown  by  other  evidence  admissible 
in  law;  —  III.  If  one  of  the  traders  fails  to  produce  his  books  or  shows  that  he 
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haran  fe  contra  61  los  de  su  adversario,  Uevados  con  todas  las  formalidades  legales, 
4  no  demostrar  que  la  carencia  de  dichos  libros,  precede  de  fuerza  mayor,  y  salvo 
siempre  la  prueba  contra  los  asientos  exhibidos,  por  otros  medios  admisibles  en 
juicio;  —  IV.  Si  los  libros  de  los  comerciantes  tuvieren  todos  los  requisitos  legales 
y  fueren  contradictories,  el  juez  6  Tribunal  juzgara  por  las  demas  probanzas,  cali- 
ficandolas  segun  las  reglas  generales  del  derecho;  —  V.  Para  la  justificacion  de 
haber  puesto  un  socio  la  parte  que  le  toque  en  un  sociedad  en  nombre  colectivo 
basta  que  conste  en  los  asientos  de  los  libros  de  la  Compafiia,  pero  los  socios  admi- 
nistradores,  por  lo  que  a  eUos  toca,  deberan,  ademas  acreditar  este  hecho  por  medio 
de  otra  prueba  sufioiente. 

En  el  caso  de  que  alguna  de  las  partes  sostenga  la  falsedad  de  un  documento 
que  pueda  ser  de  influencia  notoria  en  el  pleito,  se  hace  la  averiguacion  penal 
correspondiente . 

Estas  prescripciones,  relativas  a  la  confesion  y  a  laprueba  documental  e 
instrumental  se  complementan  con  las  de  la  ley  comtin  contenidas  en  los  capi- 
culos  III  y  IV  del  titulo  V  del  libro  I  del  Codigo  de  Procedimientos  Civiles  del 
Distrito  Federal,  que  ban  sido  tornados  per  las  Legislaciones  de  los  Estados. 

De  la  Prueba  Pericial. 

Tiene  lugar  en  los  negocios  relativos  a  alguna  ciencia  6  arte,  y  en  los  casos 
en  que  expresamente  lo  previenen  las  leyes,  como  en  los  avaluos,   por  ejemplo. 

Los  peritos  son  nombrados  por  las  partes,  nombrando  cada  una  el  quele  oorres- 
ponda,  a  no  ser  que  se  pusieren  de  acuerdo  en  el  nombramiento  de  uno  solo;  y 
en  caso  de  pluralidad  de  Htigantes  nombraran  el  perito  los  que  sostengan  unas 
mismas  pretensiones,  y  otro  los  que  la  contradigan.  En  caso  de  desacuerdo  para  el 
nombramiento  de  perito,  entre  las  partes  que  deben  hacerlo,  el  nombramiento  se 
hace  por  el  juez ;  y  si  el  acuerdo  no  existe  entre  los  Utigantes  para  el  nombramiento 
de  un  solo  perito  se  nombra  un  tercero  para  el  caso  de  discordia. 

Es  requisite  legal  el  que  los  peritos  tengan  titulo  en  la  ciencia  6  arte  a  que 
pertenezca  el  punto  sobre  que  ha  de  oirse  su  juicio,  si  la  profesion  6  el  arte  estu- 
vieren  legalmente  reglamentados ;  no  estandolo,  6  si  no  hubiere  peritos  en  el  lugar, 
pueden  ser  nombradas  cualesquiera  perSonas  entendidas,  aunque  no  tengan  titulo. 

Los  peritos  forman  su  juicio  segun  su  leal  saber  y  entender;  pero  si  la  ley  les 
fija  bases  para  ello,  tienen  que  obedecerlas,  pudiendo  sin  embargo,  exponer  y  fundar 
las  consideraciones  que  en  su  concepto  deban  modificarlo  en  el  caso  de  que  se  trate. 

Los  avaluos  practicados  por  los  peritos  hacen  prueba  plena;  y  en  los  demas 
juicios  periciales,  incluso  el  cotejo  de  letras,  el  dictamen  pericial  se  califica  por  el 
juez  segun  las  circunstancias. 

Sirven  de  complemento  a  estas  disposiciones  las  contenidas  en  el  capitulo  V  del 
titulo  V  libro  I  del  Codigo  de  Procedimientos  Civiles  del  Distrito  Federal,  entre 
las  cuales  se  encuentran:  la  facultad  de  las  partes  para  recusar  a  los  peritos;  el 
pago  de  honorarios  a  los  peritos,  y  a  quien  toca  hacerlo;  las  reglas  para  fijar  el  valor 
de  los  predios  rusticos  y  urbanos  considerando  sus  productos  como  el  r^dito  de 
un  capital;  la  prevenci6n  de  que  se  senale  lugar,  dia  y  hora  para  la  practica  de  la 
diligencia  judicial;  la  facultad  de  las  partes  para  concurrir  al  acto  y  hacer  a  los 
peritos  las  observaciones  que  juzguen  pertinentes,  y  la  multa  en  que  incurre  el 
perito  que  deja  de  concurrir,  sin  justa  causa,  a  la  diligencia,  ademds  de  la  indem- 
nizacion  de  los  danos  y  perjuicios  que  por  su  falta  se  hayan  causado,  nombrandose 
otro  perito. 

Intima  relacion  con  el  juicio  pericial  guarda  el  cotejo  de  letras,  sobre  el  que 
existen  las  disposiciones  que  siguen  en  el  Codigo  de  Procedimientos  Civiles  del 
Distrito  Federal,  supletorio  del  de  Comercio,  en  la  localidad  (articulos  463  i  466). 

Podra  pedirse  el  cotejo  de  letras  siempre  que  se  niegue  6  se  ponga  en  duda 
la  autenticidad  de  un  documento  privado.  En  este  cotejo  procederan  los  peritos 
con  sujecion  a  las  disposiciones  del  juicio  pericial. 

Art.  464.  La  persona  que  pide  el  cotejo  designara  el  documento  6  documentos 
indubitados  con  que  deba  hacerse.   —  465.    Se  consideran  indubitados  para  el 
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does  not  possess  any,  those  of  his  opponent  which  have  been  kept  with  all  the  legal 
formalities,  shall  be  sufficient  evidence  against  him,  unless  he  shows  that  the  lack 
of  the  said  books  proceeds  from  vis  major,  and  saving  always  evidence  in  opposition 
to  the  entries  exhibited,  by  other  means  admissible  in  legal  proceedings ;  —  IV.  If 
the  books  of  the  traders  have  all  the  legal  requisites  and  are  contradictory,  the 
Judge  or  Tribunal  shaU  decide  by  the  other  evidence,  appraising  it  according  to 
the  general  rules  of  law;  —  V.  For  the  purpose  of  proving  that  a  partner  has  con- 
tributed the  share  which  concerns  him  in  an  imlimited  partnership,  it  is  sufficient 
that  it  appears  in  the  entries  of  the  books  of  the  partnership,  but  the  managing 
partners,  as  regards  the  share  which  concerns  them,  must  also  prove  this  fact  by 
means  of  other  sufficient  evidence. 

When  any  of  the  parties  relies  on  the  falsity  or  forgery  of  a  document  which 
rnay  have  an  admitted  influence  in  the  action,  the  corresponding  criminal  investiga- 
tion takes  place. 

These  provisions,  which  relate  to  admissions  and  documentary  and  instrumental 
evidence,  are  supplemented  by  those  of  the  common  law  which  are  contained  in 
Chapters  III  and  IV  of  Title  V,  Book  I  of  the  Code  of  Civil  Procedure  of  the  Federal 
District,  which  has  been  adopted  by  the  legislative  systems  of  the  other  States. 

Evidence  of  experts. 

This  is  taken  in  matters  which  relate  to  some  science  or  art  and  in  cases  in 
which  the  law  expressly  so  provides,  as  for  example  in  valuations. 

The  experts  are  appointed  by  the  parties,  each  party  appointing  his  own, 
unless  they  agree  on  the  appointment  of  a  single  expert ;  and  in  the  case  of  a  plural- 
ity of  litigants,  those  who  maintain  the  same  claims  must  appoint  one  expert, 
and  those  who  oppose  must  appoint  the  other.  In  the  event  of  disagreement  as  to 
the  appointment  of  the  expert  among  the  parties  who  ought  to  make  it,  the  appoint- 
ment is  made  by  the  judge ;  and  when  there  is  no  agreement  between  the  litigants 
for  the  appointment  of  a  single  expert,  a  third  is  appointed  for  the  case  of  their 
disagreement. 

It  is  a  requirement  of  the  law  that  the  experts  should  possess  a  diploma  in 
the  science  or  art  to  which  the  point  belongs  about  which  their  opinion  is  to  be 
heard,  if  the  profession  or  art  is  in  fact  subjected  to  legal  regulations ;  but  when  it 
is  not  so,  or  if  there  are  no  experts  in  the  place,  any  learned  persons  may  be  appointed, 
although  not  holding  a  diploma. 

Experts  form  their  judgment  according  to  their  loyal  knowledge  and  under- 
standing; but  when  the  law  fixes  them  bases  therefor,  they  have  to  obey  them; 
they  may,  however,  explain  and  lay  down  such  considerations  as  in  their  opinion 
ought  to  modify  it  in  the  case  in  question. 

Valuations  made  by  experts  afford  complete  proof;  and  in  other  expert  proceed- 
ings, including  the  comparison  of  handwriting,  the  expert  opinion  is  appraised  by 
the  judge  according  to  the  circumstances. 

As  supplementary  to  these  provisions  there  are  others  contained  in  Chapter  V, 
Title  V,  Book  I  of  the  Code  of  Civil  Procedure  of  the  Federal  District,  among  which 
are  to  be  found :  power  to  the  parties  to  challenge  the  experts ;  payment  of  fees  to 
the  experts,  and  whose  duty  it  is  to  pay  them;  rules  for  fixing  the  value  of  rural 
and  urban  estates,  treating  their  produce  as  return  on  capital ;  warnings  whereby 
the  place,  day  and  hoiu?  for  taking  any  judicial  measure  of  procedure  is  appointed ; 
power  to  the  parties  to  attend  at  the  act  and  make  to  the  experts  such  remarks  as 
they  deem  pertinent,  and  the  fine  incurred  by  an  expert  who  fails  to  attend  the 
proceeding  without  just  cause,  besides  compensating  for  the  damage  which  has  been 
caused  tkrough  his  fault,  and  appointing  another  expert. 

Comparison  of  handwriting  has  an  intimate  relation  with  expert  opinions,  and 
on  this  subject  the  following  provisions  exist  in  the  Code  of  Civil  Procedure  of  the 
Federal  District,  supplementing  the  Commercial  Code  in  that  locality  (arts.  463 
to  466.) 

Comparison  of  handwriting  can  always  be  applied  for  when  the  authenticity 
of  a  private  document  is  denied  or  placed  in  doubt.  In  making  this  comparison  the 
experts  must  proceed  under  the  provisions  relating  to  expert  opinions. 

Art.  464.  "The  person  who  asks  for  the  comparison  shaU  designate  the  im- 
doubted  document  or  documents  with  which  it  is  to  be  effected.  —  465.   The  follow- 
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cotejo:  I.  Los  documentos  que  las  partes  reconozcan  como  tales,  de  comtin 
acuerdo;  —  II.  Los  documentos  privados  cuya  letra  6  firma  hayan  sido  reconoci- 
das  en  juicio  por  aquel  4  quien  se  atribuya  la  dudosa;  —  III.  El  escrito  impugnado 
en  la  parte  en  que  reconozca  la  letra  como  suya  aquel  a  quien  perjudique;  — 
IV.  Las  firmas  puestas  en  los  instrumentos  pdblicos  6  en  actuaciones  judiciales 
en  presencia  del  Secretario  u  Oficial  Mayor  en  su  caso,  por  la  parte  cuya  firma 
6  letra  se  trata  de  comprobar.  —  466.  El  juez  debera  hacer  por  si  mismo  la  com- 
probacion  despues  de  oir  a  los  peritos  revisores;  no  tiene  obligacion  de  sujetarse 
a  su  dictanien,  y  puede  ordenar  que  se  repita  el  cotejo  por  otros  peritos. 


Del  Reconocimiento  6  Inspeccion  Judicial. 

Puede  practicarse  de  oficio  6  a  peticion  de  parte. 

Del  reconocimiento  se  levanta  una  acta  que  firman  todos  los  que  a  el  con- 
curren  y  en  la  que  se  asientan  con  exactitud  los  puntos  que  lo  bayan  provocado, 
las  observaciones  de  los  interesados,  las  declaraciones  de  los  peritos,  si  los  hubiere, 
y  todo  lo  que  el  juez  creyere  conveniente  para  esclarecer  la  verdad  (arts.  1259 
y  1260  del  Codigo  de  Comercio). 

De  la  Prueba  Testimonial. 

Desconfia  el  legislador  de  esta  prueba,  por  su  facilidad  para  producir  el  engano, 
y  por  esto,  despues  de  establecida  la  obligacion  de  declarar  como  testigo  a  todo 
el  que  no  tenga  impedimento  legal,  enumera  estos  impedimentos  en  al  artieulo 
1262  del  Codigo  de  Comercio,  que  transcribe  del  504  del  de  Procedimientos  Civiles 
del  Distrito  Federal. 

El  artieulo  dice  asi:  No  pueden  ser  testigos:  I.  El  menor  de  catorce  anos,  sino 
en  casos  de  imprescindible  necesidad,  a  juicio  del  juez;  —  II.  Los  dementes  y 
los  idiotas;  —  III.  Los  ebrios  consuetudinaries;  —  IV.  El  que  haya  sido  declarado 
testigo  falso  6  falsificador  de  letra,  sello  6  moneda;  —  V.  El  tahur  de  profesion;  — 
VI.  Los  parientes  por  consaguioidad  dentro  del  cuarto  grado  y  por  afinidad  dentro 
del  segundo ;  —  VII.  IJn  conyuge  a  favor  del  otro ;  —  VIII.  Los  que  tenga  interes 
directo  6  indirecto  en  el  pleito ;  —  IX.  Los  que  vivan  a  expensas  6  a  sueldo  del  que 
los  presente;  —  X.  El  enemigo  capital;  —  XI.  El  juez  en  el  pleito  que  juzgo;  — 

XII.  El  abogado  y  el  procurador  en  el  negocio  en  que  lo  scan  6  lo  hayan  sido ;  — 

XIII.  El  tutor  y  el  curador  por  los  menores,  y  estos  por  aquellos,  mientras  no  fueren 
aprobadas  las  cuentas  de  la  tutela. 

Al  promover  la  prueba  de  testigos  debe  presentarse  con  copia  el  interrogatorio 
para  examinar  a  los  que  se  presentan,  pues  de  otra  manera  no  se  seiiala  dia  para 
la  recepcion  de  la  prueba.  Los  Utigantes  pueden  presentar  interrogatorio  de  repre- 
guntas  antes  del  examen  de  testigos,  para  el  caso  de  que  estos  se  produzcan  con 
falsedad,  y  los  heohos  oontenidos  en,  las  repreguntas  sirvan  para  demostrarla  asi 
como  tambien  para  demostrar  la  exactitud  de  los  bechos  primeramente  negados 
6  eludidos  por  el  testigo. 

Los  interrogatorios  de  preguntas  y  repreguntas  deben  ser  concebidos  en  ter- 
minos  claros  y  preoisos,  proourando  que  en  una  sola  no  se  comprenda  mas  de  un 
becho,  y  no  heohos  6  circunstancias  diferentes  (art.  509  del  Codigo  de  Procedi- 
miento  Civiles  del  Distrito  Federal).  A  este  efecto  los  jueces  examinan  los  inter- 
rogatorios, y  si  encuentran  que  llenan  las  condiciones  antes  dichas,  mandan  dar 
de  eUos  copia  a  la  otra  parte,  haciendo  la  citacion  para  la  dihgencia.  Los  iater- 
rogatorios  de  repreguntas  quedan  en  reserva  hasta  el  momento  del  examen  de 
los  testigos. 

A  los  altos  empleados  civiles  6  mHitares,  y  a  los  senadores  6  diputados  se  les 
pide  su  declaracion  por  oficio,  y  la  rinden  en  la  misma  forma;  a  los  ancianos  de 
mas  de  sesenta  anos,  a  los  enfermos  y  a  las  mujeres  puede  el  juez  recibirles  la  decla- 
racion en  sus  oasas. 

En  caso  de  no  residir  el  testigo  en  el  lugar  del  juicio,  se  le  examina  por  exhorto, 
que  se  requisita  y  legaliza  conforme  se  ha  dicho  para  los  instrumentos  aut6nticos 
6  pubKcos,  y  que  se  despacha  del  Juzgado  conforme  se  previene  para  la  diligencia 
de  posiciones,  en  caso  analogo. 
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ing  are  considered  undoubted  for  the  purpos3  of  comparison:  I.  Documents  which 
the  parties  recognise  as  undoubted  by  common  agreement;  —  II.  Private  docu- 
ments the  handwriting  or  signature  whereof  has  been  acknowledged  in  a  legal 
proceeding  by  him  to  whom  the  doubtful  document  is  attributed;  —  III.  The  im- 
pugned document  iti  that  part  in  which  the  person  prejudiced  acknowledges  the 
characters  as  his  own;  —  IV.  The  signatures  affixed  on  notarial  instruments  or  judicial 
public  records  in  the  presence  of  a  Master  or  Higher  Official,  as  the  case  may  be, 
by  the  party  whose  handwriting  or  signature  it  is  proposed  to  prove.  —  466.  The 
judge  must  make  the  comparison  for  himself  after  hearing  the  expert  examiners; 
he  is  not  obliged  to  submit  to  their  opinion,  and  may  order  the  comparison  to  be 
repeated  by  other  experts. 

Examination  or  inspection  by  the  Court. 

This  may  take  place  on  the  Court's  own  motion  or  on  the  application  of  a  party. 

A  record  of  the  examination  is  drawn  up  and  this  is  signed  by  aU  those  who 
have  been  present  thereat  and  therein  are  entered  correctly  the  points  which  have 
occasioned  it,  the  remarks  of  the  persons  concerned,  the  statements  of  the  experts, 
if  any,  and  everything  that  the  judge  thinks  suitable  for  clearing  up  the  truth 
(arts.  1259  and  1260  of  the  Commercial  Code). 

Verbal  evidence. 

The  Legislature  distrusts  this  evidence  on  account  of  its  facility  for  producing 
deception,  and  therefore,  after  lajdng  down  the  obligation  of  all  who  have  no  legal 
impediment  to  give  evidence  as  witnesses,  it  enumerates  these  impediments  in 
article  1262  of  the  Commercial  Code,  which  transcribes  article  504  of  the  Code  of 
Civil  Procedure  of  the  Federal  District. 

The  article  says :  "The  following  cannot  be  witnesses :  I.  Minors  under  fourteen 
years  of  age,  except  when  the  judge  considers  that  there  is  an  unavoidable  necessity; 
—  n.  Lunatics  and  idiots;  —  III.  Habitual  drunkards;  —  IV.  Persons  who  have 
been  declared  false  witnesses  or  forgers  of  documents,  seals  or  coins;  —  V.  Pro- 
fessional gamblers;  —  VI.  Relations  by  consanguinity  within  the  fourth  degree  or 
by  affinity  within  the  second  degree;  —  VII.  Spouses  in  each  other's  favour;  — 
Vm.  Persons  who  have  a  direct  or  indirect  interest  in  the  action;  —  IX.  Persons 
who  live  at  the  expense  or  in  the  pay  of  the  party  producing  them;  —  X.  Mortal 
enemies;  —  XI.  A  judge  in  an  action  wherein  he  has  acted  as  judge;  —  XII.  The 
advocate  and  solicitor  in  the  matter  in  which  they  are  or  have  been  such ;  —  XIII .  Guar- 
dians and  curators  on  behalf  of  their  minors,  or  the  latter  for  the  former,  until 
the  accounts  of  the  guardianship  have  been  passed. 

On  moving  for  the  evidence  of  witnesses  the  interrogations  must  be  presented 
accompanied  by  a  copy  for  the  examination  of  those  who  are  tendered,  since  other- 
wise a  day  is  not  appointed  for  the  reception  of  the  evidence.  The  litigants  may 
present  the  interrogations  of  cross-examination  before  the  examination  of  witnesses, 
in  the  event  of  their  being  tendered  with  false  intention,  and  the  facts  contained 
in  the  cross-examination  serve  to  demonstrate  this  falsity  as  well  as  to  show  the 
correctness  of  the  facts  first  denied  or  evaded  by  the  witness. 

The  interrogations  of  examination  and  cross-examination  must  be  conceived 
in  clear  and  precise  terms,  in  such  a  way  that  no  more  than  a  single  fact  is  comprised 
in  a  single  question,  and  not  different  facts  or  circumstances  (art.  509  of  the  Code 
of  Civil  Procedure  of  the  Federal  District).  The  judges  examine  the  interrogations 
with  this  object,  and  if  they  find  that  they  fulfil  the  aforesaid  conditions,  they 
order  a  copy  thereof  to  be  given  to  the  opposite  party,  causing  the  citation  to  be 
made  for  the  proceeding.  The  interrogations  in  cross-examination  are  held  in  reserve 
untU  the  time  of  the  examination  of  witnesses. 

The  statements  of  high  civil  and  military  officials,  of  senators  and  deputies, 
are  requested  by  an  official  letter,  and  they  make  them  in  the  same  way.  The 
judge  may  receive  the  statements  of  persons  above  sixty  years  of  age,  of  sick  persons 
and  women,  in  their  homes.  •         _ 

When  the  witness  does  not  reside  in  the  place  of  the  action,  he  is  examined 
under  a  letter  of  request,  which  is  applied  for  and  legalised  according  to  what  has 
already  been  said  concerning  authenticated  or  public  instruments,  and  it  is  despatched 
from  the  Court  according  to  the  directions  for  the  proceeding  for  taking  evidence 
by  interrogations,  in  analogous  cases. 
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Puede  el  testigo  nombrar  int^rprete,  en  caso  de  ser  extranjero,  y  sus  respuestas 
en  todo  caso  deben  asentarse  Kteralmente  y  en  su  presencia.  Prev6  la  ley  el  caso 
de  que  los  testigos  sean  varios,  y  ordena  que  entonces  sean  examinados  separada 
y  sucesivamente,  sin  que  unos  puedan  presenciar  las  declaraciones  de  los  otros. 

Sobre  los  hechos  que  ban  sido  objeto  de  un  interrogatorio,  no  puede  presen- 
tarse  otro  en  ninguna  instancia  del  juicio,  ni  tampoco  sobre  los  bechos  probados 
por  confesion  judicial. 

Las  partes  pueden  presentar  basta  veinte  testigos  cada  una,  y  pueden  asistix  al 
acto  del  interrogatorio ;  pero  a  fin  de  impedir  la  confusion  en  la  dUigencia  y  su  ine- 
fioacia  se  probibe  a  las  partes  interrumpir  a  los  testigos  y  bacerles  preguntas  diferentes 
de  las  formuladas  en  su  respectivos  interrogatorios.  Solo  cuando  el  testigo  deje  de 
contestar  a  algun  punto,  6  incurra  en  contradiccion,  6  se  exprese  con  ambiguedad, 
pueden  las  partes  Uamar  la  atencion  del  juez,  para  que  este,  si  lo  estima  conveniente, 
exiga  al  testigo  las  aclaraciones  oportunas. 

Otras  prescripeiones  suplementarias  de  Codigo  de  Comercio,  contiene  el  de 
Procedimientos  Civiles,  entre  las  cuales  son  estas  las  mas  importantes : 

Art.  532,  Cuando  becha  la  publicacion  de  las  pruebas  se  observare  que  al 
examinar  a  un  testigo,  se  omitio  hacerle  alguna  de  las  preguntas  contenidas  en 
el  interrogatorio,  la  parte  que  presento  a  este,  tiene  derecbo  de  pedir  que  el  testigo 
sea  examinado  sobre  el  punto  omitido.  En  este  caso,  el  juez  incurrira  en  una  multa 
de  veinticinco  a  cien  pesos,  sin  prejuicio  de  la  responsabUidad  a  que  baya  lugar.  —  525. 
Los  testigos  estan  obUgados  a  dar  la  razon  de  su  dicbo  y  el  juez  debera  exijirla,  aunque 
no  se  pida  en  el  interrogatorio.  —  527.  Siempre  se  preguntara  a  los  testigos  sobre 
los  puntos  siguientes,  aunque  no  se  comprendan  en  el  interrogatorio :  I.  Su  nombre, 
apeUido,  edad,  estado,  profesion,  y  domicilio;  —  II.  Si  son  parientes  consanguineos 
6  afines  de  alguno  de  los  Utigantes  y  en  qu6  grado :  —  III.  Si  tienen  interes  directo 
6  indirecto  en  el  pleito  6  en  otro  semejante;  —  IV.  Si  son  amigos  intimos  6  enemi- 
gos  de  alguno  de  los  litigantes. 


De  las  Tachas. 

Las  partes  pueden  tacbar  a  los  testigos  por  causas  que  estos  no  hayan  expresado 
en  sus  declaraciones.  Para  ejercer  este  derecbo  tienen  basta  tres  dias  despues  de 
la  publicacion  de  las  pruebas,  despu6s  de  los  cuales  no  se  admite  ninguna  soUcitud 
sobre  tacbas.  La  peticion  se  hace  saber  desde  luego  al  colitigante,  ya  para  que  use 
de  igual  derecbo  dentro  de  veinticuatro  boras,  ya  para  que  asista  a  la  protesta  de  los 
nuevos  testigos,  que  se  recibiran  dentro  del  termino  que  falta  para  concluir  el  sena- 
lado  en  el  negocio  principal,  6  dentro  de  cinco  dias  si  aquel  hubiere  concluido. 

Son  tachas  legales  los  impedimentos  antes  enumerados  y  contenidos  en  el 
articulo  1262  del  Codigo  de  Comercio,  y,  ademas,  haber  declarado  por  cohecbo; 
pero  no  es  tachable  el  testigo  presentado  por  ambas  partes  ni  el  que  tuviere  con 
ambas  partes  el  mismo  parentesco,  6  con  ambas  desempenare  los  oficios  de  depen- 
diente,  6  empleado,  6  tutor  6  curador.  En  las  pruebas  de  tacbas  se  observan  las  reglas 
que  en  las  pruebas  comunes ;  las  tacbas  deben  contraerse  unicamente  a  las  personas 
de  los  testigos;  los  vicios  que  bubiere  en  los  dicbos  6  en  la  forma  de  las  declaraciones 
son  objeto  del  alegato  de  buena  prueba. 

El  testigo,  aunque  sea  tachable,  nunca  sera  repelido  de  oficio.  Si  se  encuentra 
comprendido  en  algunas  de  las  disposiciones  por  las  que  pueda  ser  tachado,  se 
examinara,  no  obstante  esta  circunstancia,  y  sus  tachas  se  calificardn  en  la  sen- 
tencia;  cuando  las  tachas  aparezcan  de  las  mismas  constancias  de  autos,  el  juez 
hara  dicha  calificaci6n,  aunque  no  se  hayan  opuesto  por  el  litigante. 

En  los  mismos  t^rminos  que  para  alegar  las  tachas,  puede  alegarse  la  falsedad 
de  los  documentos  presentados  hasta  entonces,  asi  como  de  los  que  se  presenten 
despues  de  la  publicacion  de  la  prueba,  en  los  casos  en  que  la  ley  lo  permite,  conce- 
di6ndose  entonces  a  la  parte  contraria  un  termino  de  cinco  dias  para  que  use  de 
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Wlien  he  is  a  foreigner,  the  witness  may  appoint  an  interpreter,  and  his  an- 
swers must  in  all  cases  be  entered  literally  and  in  his  presence.  The  law  provides 
for  the  case  of  there  being  several  witnesses,  and  directs  that  they  shall  then  be 
examined  separately  and  successively,  and  no  witness  may  be  present  at  the  state- 
ments of  another. 

No  further  interrogation  may  be  presented  at  any  stage  of  the  action,  about 
facts  which  have  been  the  subject-matter  of  a  previous  interrogation,  nor  about 
facts  which  have  been  proved  by  admissions  in  Court. 

The  parties  may  tender  as  many  as  twenty  witnesses  each,  and  may  be  present 
at  the  answering  of  the  interrogations;  but  with  the  intention  of  preventing  con- 
fusion in  the  proceeding  and  the  inefficiency  thereof,  the  parties  are  forbidden  to 
interrupt  the  witnesses  and  to  put  to  them  different  questions  from  those  formulated 
in  their  respective  interrogations.  Only  when  a  witness  fails  to  answer  a  point  or 
is  guilty  of  making  contradictory  statements,  or  expresses  himself  ambiguously, 
may  the  parties  call  the  attention  of  the  judge,  in  order  that,  if  he  thinks  fit,  he 
may  require  the  witness  to  make  suitable  explanations. 

The  Code  of  Civil  Procedure  contains  other  provisions  supplementary  to  the 
Commercial  Code,  and  among  these  the  following  are  the  most  important: 

Art.  532.  When,  on  the  publication  of  the  evidence  being  effected,  it  is  noticed 
that  on  examining  a  witness,  it  was  omitted  to  put  to  him  one  of  the  questions 
contained  in  the  interrogation,  the  party  who  presented  it  to  the  latter  is  entitled 
to  request  that  the  witness  be  examined  on  the  omitted  point.  In  this  case,  the 
Judge  shall  incur  a  fine  of  from  twenty-five  to  one  hundred  pesos,  without  prejudice 
to  any  liability  there  may  be.  —  525.  The  witnesses  are  bound  to  give  the  reasons 
for  what  they  say,  and  this  the  judge  must  require,  although  it  is  not  asked  in  the 
interrogation.  —  527.  The  witnesses  shall  always  be  asked  concerning  the  follow- 
ing points,  although  they  be  not  comprised  in  the  interrogation:  I.  Their  names, 
surnames,  ages,  status,  professions,  and  domicils  or  addresses;  —  II.  Whether 
they  are  relations  by  blood  or  marriage  to  any  of  the  litigants,  and  in  what  degree ; 
—  III.  Whether  they  have  any  direct  or  indirect  interest  in  the  action  or  in  another 
similar  action;  —  iV.  Whether  they  are  intimate  friends  or  enemies  of  any  of  the 
litigants. 

Objections  to  witnesses. 

The  parties  may  object  to  witnesses  for  causes  which  the  latter  have  not  men- 
tioned in  their  statements.  For  exercising  this  right  they  have  three  days  after 
the  publication  of  the  evidence,  after  which  no  application  concerning  personal 
objections  is  admitted.  The  application  is  notified  to  the  opposite  party  forth- 
with, either  that  he  may  avail  himself  of  a  similar  right  within  twenty-four  hours, 
or  for  him  to  be  present  at  the  protesting  evidence  of  the  new  witnesses,  which  must 
be  received  within  the  remaining  term  for  the  conclusion  of  the  time  appointed 
for  the  principal  matter,  or  within  five  days,  if  the  former  has  concluded. 

The  legal  objections  are  those  impediments  above  enumerated,  contained  in 
article  1262  of  the  Commercial  Code,  and  also  the  objection  that  the  witness  has 
given  evidence  induced  by  bribery;  but  a  witness  who  has  been  tendered  by  both 
parties  cannot  be  objected  to,  nor  one  who  has  the  same  relationship  to  both 
parties,  nor  one  who  discharges  the  offices  of  clerk,  employee,  guardian  or  curator 
with  respect  to  both.  In  the  evidence  on  these  objections,  the  rules  for  ordinary 
evidence  are  observed.  The  objections  must  be  confined  exclusively  to  the  per- 
sons of  the  witnesses.  Any  defects  there  may  be  in  their  statements  or  in  the  form 
thereof  are  the  subject-matter  of  the  submission  that  the  case  is  well  proved. 

A  witness  can  never  be  rejected  on  the  motion  of  the  court,  although  he  is- 
open  to  personal  objection.  If  he  happens  to  be  included  in  any  of  the  conditions 
for  which  he  may  be  challenged,  he  must  be  examined  notwithstanding  this  circum- 
stance, and  the  objections  to  him  must  be  characterised  in  the  judgment.  When 
the  objections  appear  on  the  facts  stated  on  the  record,  the  judge  must  make  the 
said  characterisation,  although  the  objections  have  not  been  put  forward  by  a 
litigant. 

Within  the  same  terms  as  are  appointed  for  submitting  the  objections,  the 
falsity  of  the  documents  which  have  been  tendered  up  to  that  time,  as  well  as  of 
those  which  are  tendered  after  the  publication  of  the  evidence,  may  be  submitted, 
in  such  cases  as  the  law  so  permits,  and  then  the  opposite  party  is  given  a  term 
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sus  derechos  admitiendolos,  objetando  los  6  redarguyendolos  de  falsos.     Cuando 
SB  arguye  de  falsedad  se  observan  las  prescripciones  del  procedimiento  penal. 

En  cuanto  el  valor  de  la  prueba  testimonial,  he  aqui  la  disposiciones  de  la  ley 
de  comercio  que  son  las  mismas  de  la  ley  comun: 

Art.  1302  del  Codigo  de  Comercio :  El  valor  de  la  prueba  testimonial  queda 
al  arbitrio  del  juez  quien  nunca  puede  considerar  probados  los  hechos  sobre  las 
cuales  ha  versado,  cuando  no  haya  por  lo  menos  dos  testigos  en  quienes  concurran 
las  condiciones  siguientes:  I.  Que  sean  mayores  de  toda  excepcion;  —  II.  Que 
sean  uniformes,  esto  es  que  convengan  no  solo  en  la  sustancia,  sino  en  los  accidentes 
del  acto  que  referen,  6  aun  cuando  no  convengan  en  estos,  si  no  modifican  la  esencia 
del  hecho;  —  III.  Que  declaren  de  ciencia  cierta,  esto  es,  que  hayan  oido  pronunciar 
las  palabras,  presenciado  el  acto  6  visto  el  hecho  material  sobre  que  deponen;  — 
IV.  Que  den  fundada  razon  de  su  dicho.  —  1303.  Para  valorar  las  declaraciones 
de  los  testigos,  el  juez  tendra  en  consideracion  las  circunstancias  siguientes: 
I.  Que  el  testigo  no  sea  inhabil  por  cualquiera  de  las  causas  senaladas  en  el  ar- 
ticulo  1262;  —  II.  Que  por  su  edad,  su  capacidad  y  su  instruccion,  tenga  el  criterio 
necesario  para  juzgar  del  acto ;  —  III.  Que  por  su  probidad,  por  la  independencia 
de  su  posicion  y  por  sus  antecedentes  personales,  tenga  completa  imparcialidad ;  — 
IV.  Que  el  hecho  de  que  se  trate  sea  susceptible  de  ser  conocido  por  medio  de  los 
sentidos,  y  que  el  testigo  lo  conozca  por  si  mismo  y  no  por  inducciones  ni  referen- 
cias  a  otras  personas;  —  V.  Que  la  declaracion  sea  clara  y  precisa,  sin  dudas  ni 
reticencias,  ya  sobre  la  sustancia  del  hecho,  ya  sobre  sus  circunstancias  esen- 
ciales;  —  VI.  Que  el  testigo  no  haya  sido  obhgado  por  fuerza  6  miedo  ni  impulsado 
por  engano,  error,  6  soborno.  El  apremio  judicial  no  debe  estimarse  como  fuerza 
6  intimidacion.  —  1304.  Un  solo  testigo  hace  prueba  plena,  cuando  ambas  partes 
personalmente  y  siendo  mayores  de  edad,  convengan  en  pasar  por  su  dicho. 


De  la  Fama  Publica. 

La  fama  pubUca  se  prueba  con  tres  6  mas  testigos  mayores  de  edad,  y  fide- 
dignos  por  su  inteligencia  y  por  la  independencia  de  su  posicion  social.  Los  testigos 
declaran  no  solo  sobre  las  personas  a  quienes  oyeron  referir  el  suceso,  sino  tambien 
las  causas  probables  en  que  descansa  la  creencia  de  la  sociedad. 

Son  requisites  para  admitir  la  fama  pubUca  como  prueba:  I.  Que  se  refiera 
a  epoca  anterior  al  principio  del  pleito;  —  II.  Que  tenga  origen  de  personas  deter- 
minadas,  que  sean  6  hayan  sido  conocidas,  honradas,  fidedignas,  y  que  no  hayan 
tenido  ni  tengan  interes  alguno  en  el  negocio  de  que  se  trata ;  —  III.  Que  sea  uniforme, 
constante  y  aceptada  por  la  generalidad  de  la  poblacion  donde  se  supone  acon- 
tecido  el  suceso  de  que  se  trata;  —  IV.  Que  no  tenga  por  fundamento  las  preocupa- 
ciones  religiosas  6»populares,  ni  las  exageraciones  de  los  partidos  politicos,  sino 
una  tradicion  racional  6  algunos  hechos  que,  aunque  indirectamente,  la  comprueben. 

Reimiendose  todos  los  requisites  dichos  para  la  prueba  de  fama  publica,  tiene 
pleno  valor  probatorio  (arts.  1274  a  1276  del  Codigo  de  Comercio). 

De  las  Presunciones. 

Presuncion,  dice  el  articulo  1277  del  Codigo  de  Comercio,  es  la  consecuencia 
que  la  ley  6  el  juez  deducen  de  un  hecho  conocido,  para  averiguar  la  verdad  de  otro 
desconocido;  la  primera  se  Uama  legal,  y  la  segunda  humana. 

Hay  presuncion  legal:  I.  Cuando  la  ley,  la  establece  expresamente ;  — 
II.  Cuando  la  consecuencia  nace  inmediata  y  directamente  de  la  ley. 

Hay  presuncion  humana  cuando  de  un  hecho  debidamente  probado,  se  deduce 
otro  que  es  consecuencia  ordinaria  de  aquel. 

La  presuncion  legal  solo  obliga  al  que  la  tiene  a  su  favor  a  probar  el  hecho 
en  que  se  funda;  y  no  se  admite  prueba  contra  ella:  I.  Cuando  la  ley  lo  prohibe 
expresamente;  —  II.  Cuando  el  efecto  de  la  presuncion  es  anular  un  acto  6  negar 
una  accion,  salvo  el  caso  en  que  la  ley  haya  reservado  el  derecho  de  probar. 
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of  five  days  to  avail  himself  of  his  rights  by  admitting  the  objections,  objecting 
to  them  or  impugning  them  as  false.  When  they  are  impugned  as  being  fake,  the 
provisions  of  the  criminal  procedure  are  observed. 

The  following  are  the  provisions  of  the  commercial  law  as  regards  the  value 
of  the  evidence  of  witnesses,  and  they  are  the  same  as  those  of  the  common  law: 

Art.  1302  of  the  Commercial  Code :  The  value  of  the  evidence  of  witnesses  is 
subject  to  the  discretion  of  the  judge,  who  may  in  no  case  consider  the  facts  on 
which  the  evidence  has  been  given  to  be  proved,  when  there  are  not  at  least  two 
witnesses  who  combine  the  following  conditions :  I.  That  they  are  unexceptionable ;  — 

II.  That  they  are  uniform,  that  is,  that  they  agree  not  only  in  the  substance  but 
also  in  the  accidents  of  the  fact  to  which  they  refer,  or  although  they  do  not  agree  in 
the  latter,  if  they  do  not  modify  the  essence  of  the  fact ;  —  III.  That  they  give  evidence 
as  of  their  certain  knowledge,  that  is,  that  they  have  heard  the  words  spoken,  been 
present  at  the  act  or  seen  the  material  fact  about  which  they  are  deposing;  — 
IV.  That  they  give  well  founded  reasons  for  what  they  say.  —  1303.  For  the  pur- 
pose of  appraising  the  statements  of  the  witnesses,  the  judge  shall  take  the  follow- 
ing circumstances  into  consideration :  I.  That  the  witness  is  not  competent  by  reason 
of  any  of  the  causes  named  in  article  1262;  —  II.  That  by  his  age,  capacity  or 
learning,  he  possesses  the  discernment  necessary  for  judging  of  the  act ;  —  III.  That 
he  is  entirely  impartial  by  reason  of  his  probity,  the  independence  of  his  position 
and  his  personal  antecedents;  —  IV.  That  the  fact  in  question  is  susceptible 
of  being  known  by  means  of  the  senses,  and  that  the  witness  is  himself  acquainted 
with  the  fact  and  not  by  inductions  or  by  reference  to  other  persons;  —  V.  That 
the  statement  is  clear  and  precise,  without  doubts  or  reservations,  either  concerning 
the  substance  of  the  fact,  or  concerning  its  essential  circumstances ;  —  VI.  That  the 
witness  has  not  been  compelled  by  force  or  fear  nor  moved  by  deception,  mistake 
or  subornation.  Compulsion  by  the  Court  is  not  to  be  deemed  force  or  intimidation.  — 
1304.  A  single  witness  affords  complete  proof,  when  both  parties,  being  of  full  age, 
personally  agree  to  abide  by  his  statement. 

Public  repute. 

Public  repute  is  proved  by  three  or  more  witnesses  of  fuU  age  and  credible 
by  reason  of  their  intelligence  and  by  the  independence  of  their  social  position. 
The  witnesses  give  evidence  not  only  concerning  the  persons  to  whom  they  have 
heard  that  the  event  refers,  but  also  the  probable  causes  on  which  the  public 
belief  rests. 

The  requisites  for  the  admission  of  public  repute  as  evidence  are:  I.  That  it 
refers  to  a  period  anterior  to  the  commencement  of  the  action ;  —  II.  That  it  origin- 
ates in  certaro.  persons  who  are  or  have  been  well  known,  honourable,  credible, 
and  who  have  not  had  and  have  not  any  interest  in  the  matter  in  question;  — 

III.  That  it  is  uniform,  constant  and  accepted  by  the  generality  of  the  population 
where  the  event  in  question  is  supposed  to  have  happened;  —  IV.  That  it  is  not 
based  on  religious  or  popular  prejudices,  or  the  exaggerations  of  political  parties, 
but  on  reasonable  tradition  or  on  some  facts  which  prove  this,  although  it  be  in- 
directly. 

PubUo  repute  has  fuU  probatory  force  when  it  combines  aU  the  said  requisites 
for  the  proof  thereof  (arts.  1274  to  1276  of  the  Commercial  Code). 

Presumptions. 

Presumptions,  says  article  1277  of  the  Commercial  Code,  are  the  consequences 
deduced  by  the  law  or  the  judge  from  a  known  fact,  for  proving  the  truth  of  another 
fact  imknown.  The  former  is  called  legal  or  juris,  the  latter  is  called  human  or 
hominis. 

There  exists  a  presumptio  juris:  I.  When  the  law  expressly  enacts  it;  —  II.  When 
the  consequence  springs  immediately  and  directly  from  the  law. 

There  is  a  presumptio  hominis  when  from  a  properly  proved  fact  another  is 
deduced  which  is  the  ordinary  consequence  thereof. 

A  presumptio  juris  cfnly  obliges  a  person  who  possesses  it  in  his  favour  to  prove 
the  fact  whereon  it  is  based;  and  no  evidence  is  admitted  to  the  contrary:  I.  When 
the  law  expressly  prohibits  this;  —  II.  When  the  effect  of  the  presumption  is  to 
annul  an  act  or  deny  a  right  of  action,  saving  cases  wherein  the  law  has  reserved 
the  right  of  proof. 
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Las  presunciones  humanas  no  sirven  para  probar  los  actos  que  deben  constar 
en  una  forma  especial,  conforme  a  la  ley.  Contra  estas  presunciones  y  contra  las 
legales,  se  admite  la  prueba  exceptuandose  los  casos  que  acaban  de  citarse. 

La  presunci6n  debe  ser  grave  y  precisa;  y  cuando  fueren  varias  ban  de  ser, 
ademas,  concordantes,  para  probar  el  hecho  de  que  se  trata.  Por  el  contrario, 
si  fueren  varios  los  hechos  en  que  se  funda  una  presuncion,  ademas  de  ser  precisos 
y  creibles,  deben  enlazarse  de  modo  que  tiendan  todos  a  probar  el  hecho  de  que 
se  trata. 

La  regla  pajra  valorar  esta  prueba  se  contiene  en  el  articulo  1306  del  Codigo 
de  Comercio  que  dice: 

Los  jueces,  segun  la  naturaleza  de  los  hechos,  la  prueba  de  ellos,  enlace  natural 
mas  6  menos  necesario  que  existe  entre  la  verdad  conocida  y  la  que  se  busca,  y  la 
aplicacion  mas  6  menos  exacta  que  se  pueda  hacer  de  las  calidades  de  la  presuncion, 
de  su  concordancia  y  del  enlace  de  los  indicios  que  produzca,  apreciaran  en  justicia 
el  valor  de  las  presunciones  humanas. 

Por  ultimo,  el  articulo  568  del  Codigo  de  Procedimientos  Civiles  sanciona  con  nu- 
lidad,  despojandolas  de  valor  legal  alguno,  las  pruebas  rendidas  con  infracci6n  de  lo 
dispuesto  en  cada  uno  de  los  capitulos  que  tratan  de  los  diferentes  medios  de  prueba. 

De  la  Publicacion  de  las  Pruebas. 

Rendidas  las  pruebas  promovidas  durante  el  termino  de  ley,  6  concluido  6ste, 
aun  cuando  no  se  hayan  rendido  las  pedidas,  se  hace  publicacion  de  las  mismas 
diligencias  de  prueba  a  fin  de  que  las  partes  se  enteren  de  eUas  a  su  satisfaccion, 
y  funden  los  alegatos  en  que  sostengan  sus  pretensiones  respectivas. 

La  publicacion  de  pruebas  no  se  hace  de  oficio,  sino  a  peticion  de  parte,  para 
lo  cual  la  Secretaria  del  Juzgado  hace  constar  en  los  autos  la  conclusion  del  termino 
probatorio;  y  decretada  la  publicacion,  se  hace  constar  tambien  haberse  hecho 
en  tal  dia,  desde  el  que  se  cuenta  el  termino  de  que  dispone  cada  una  de  las  partes 
para  tener  a  su  disposicion  y  fuera  del  Juzgado,  los  autos  del  juicio  con  el  objeto 
de  poder  redactar  sus  alegatos. 

Estas  disposiciones  son  las  del  Codigo  de  Procedimientos  Civiles  del  Distrito 
Federal,  que  se  considera  en  esta  locaUdad  como  supletorio  del  de  Comercio,  por 
no  existir  en  este,  preceptos  acerca  de  la  manera  de  Uevarse  a  efecto  la  publicacion 
de  probanzas. 

La  publicacion  se  observa  tambien  en  la  prueba  de  tachas  y  en  las  que  rindan 
sobre  excepciones  6  cualquier  otro  incidente. 

En  la  constancia  de  haberse  hecho  la  publicacion  de  probanzas  en  tal  dia, 
se  Eisienta  tambien,  para  garantia  del  colitigante,  el  numero  de  cuadernos  que  forman 
las  pruebas  de  cada  parte,  con  expresion  de  la  prueba  que  en  cada  uno  se  contenga 
y  de  las  fojas  de  que  se  componga. 

De  los  Alegatos  y  de  la  Citacion  para  Sentencia. 

Alegatos. 

En  el  procedimiento  mercantU  no  hay  alegatos  verbales,  al  contrario  de  lo 
que  sucede  en  el  procedimiento  comun.  Las  partes  presentan  sus  apuntes  por  escrito, 
aunque  conformandose  a  las  disposiciones  del  derecho  comun  que  ordenan  que  los 
alegatos  deben  limitarse  a  tratar  de  las  acciones  deducidas  y  de  las  excepciones 
opuestas  en  el  juicio,  y  si  versaren  sobre  algun  incidente  deberan  contraerse  a  61 
sin  extenderse  al  negocio  principal;  y  en  ellos  se  procurara  la  mayor  brevedad  y 
concision,  guardandose  los  alegantes  de  toda  palabra  ofensiva  respecto  de  su 
contrario  y  de  toda  alusion  a  la  vida  privada  y  a  las  opiniones  politicas  del  mismo : 
alega  primero  el  actor  y  en  seguida  el  reo,  y  el  Ministerio  Publico  cuando  el  negocio 
lo  requiera;  y  cuando  alguna  de  las  partes  estuviere  patrocinada  por  varios  abo- 
gados,  no  podra  hablar  por  ella  mas  que  uno  solo  (art.  597  del  Codigo  de  Proce- 
dimientos Civiles). 
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Presumptiones  hominis  do  not  serve  to  prove  acts  which  have  to  appear  in  a 
special  way  in  accordance  with  the  law.  Evidence  is  admitted  against  these  and 
against  the  presumptiones  juris,  except  in  the  cases  which  have  just  been  cited. 

Presumptions  must  be  serious  and  precise;  and  when  there  are  several,  they 
must  also  agree,  for  the  effect  of  proving  the  fact  in  question.  On  the  other  hand, 
when  there  are  several  facts  on  which  the  presumption  is  based,  besides  being 
precise  and  credible,  they  must  be  so  connected  that  all  tend  to  prove  the  fact 
in  question. 

The  rule  for  appraising  this  evidence  is  contained  in  article  1306  of  the  Com- 
mercial Code,  which  says: 

"The  judges  must  judicially  appraise  the  value  of  the  presumptiones  hominis, 
according  to  the  nature  of  the  facts,  the  evidence  thereof,  the  more  or  less  necessary 
connection  which  exists  between  the  known  truth  and  the  truth  which  is  being 
sought,  and  the  more  or  less  correct  application  which  may  be  made  of  the  character- 
istics of  the  presumption,  of  its  agreement  and  of  the  connection  of  the  indicia 
which  it  produces." 

Lastly,  article  568  of  the  Code  of  Civil  Procedure  avoids  evidence  given  in 
breach  of  the  provisions  of  any  of  the  chapters  which  deal  with  the  different  means 
of  proof,  and  deprives  it  of  all  legal  value. 

Publication  of  the  evidence. 

When  the  evidence  tendered  has  been  given  within  the  legal  term,  or  on  the 
expiration  thereof,  although  the  evidence  asked  for  has  not  been  given,  the  said 
proceedings  of  proof  are  published  so  that  the  parties  may  inform  themselves  thereof 
to  their  satisfaction,  and  may  base  the  submissions  wherein  they  maintain  their 
respective  claims. 

The  publication  of  the  evidence  is  not  made  of  the  motion  of  the  Court,  but 
on  the  application  of  a  party,  for  which  purpose  the  Master  of  the  Court  enters 
the  conclusion  of  the  term  for  evidence  on  the  record;  and  when  the  publication 
has  been  ordered,  this  fact  is  also  entered  as  of  such  and  such  a  date,  from  which 
is  reckoned  the  time  at  the  disposal  of  each  of  the  parties  for  having  the  record 
in  the  action  at  his  disposition  and  away  from  the  Court,  with  the  object  of  enabUng 
him  to  draft  his  submissions. 

These  provisions  are  those  of  the  Code  of  Civil  Procedure  of  the  Federal  District, 
which  is  considered  in  this  locality  as  supplementary  to  the  Commercial  Code, 
as  in  the  latter  there  are  no  precepts  about  the  manner  of  carrying  the  publication 
of  the  evidence  into  effect. 

Publication  is  also  observed  as  regards  the  evidence  on  personal  objections 
to  witnesses,  and  as  regards  that  given  concerning  pleas  in  defence  and  all  other 
interlocutory  matters. 

In  the  entry  of  the  publication  of  the  evidence  having  been  made  on  such 
and  such  a  day,  the  number  of  the  volumes  which  form  the  evidence  of  each  party 
is  also  entered,  for  the  protection  of  the  opposite  party,  stating  also  the  evidence 
contained  in  each  and  the  pages  of  which  it  is  composed. 

Submissions.     Citation  for  judgment. 

Submissions. 

In  commercial  procedure  there  are  no  oral  submissions,  which  is  the  opposite 
of  what  happens  in  the  ordinary  procedure.  The  parties  present  their  notes  in  writ- 
ing, but  coniorm  to  the  provisions  of  the  common  law  which  direct  that  the  sub- 
missions must  be  confined  to  dealing  with  the  rights  of  action  in  suit  and  the  de- 
fences filed  in  the  action,  and  when  they  concern  some  interlocutory  matter  they 
must  be  limited  thereto  without  being  extended  to  the  principal  matter;  and  the 
greatest  brevity  and  conciseness  must  be  attained  therein,  the  persons  making 
the  submission  abstaining  from  aU  offensive  words  respecting  the  opposite  party 
and  from  aU  allusion  to  his  private  life  and  political  opinions.  The  plaintiff  first 
makes  his  submissions  and  then  the  defendant,  and  then  the  Public  Attorney, 
when  the  matter  so  requires;  and  when  any  of  the  parties  has  been  represented 
by  several  advocates,  only  one  advocate  can  speak  for  him  (art.  597  of  the  Code 
of  Civil  Procedure). 
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Si  alguno  de  los  litigantes  dejare  pasar  el  t^rmino  que  senala  la  ley  para  que 
produzca  sus  alegatos,  puede  el  otro  acusarle  rebeldia,  bastando  esto  para  que 
el  primero  pierda  el  derecho  de  presentarlos.  Es  la  aplicacion  de  la  regla  general 
sobre  los  terminos  judiciales  contenida  en  el  articulo  1078  del  Codlgo  de  Comercio, 
anteriormente  citado. 

Sentencias. 
Pasado  el  termino  para  alegar,  son  citadas  las  partes  para  sentencia.    La  sen- 
tencia  es  definitiva  cuando  decide  el  negocio  principal;  es  interlocutoria  cuando 
decide  un  incidente,  un  articulo  sobre  excepciones  dilatorias  6  una  competencia. 

De  cualquier  especie  que  sea,  debe  llenar  las  condiciones  siguientes :  se  ocupara 
exclusivamente  de  las  acciones  deducidas  y  de  las  excepciones  opuestas  respectiva- 
mente  en  la  demanda  y  en  la  contestacion ;  cuando  hayan  sido  varios  los  puntos 
litigiosos  hara  con  la  debida  separacion  la  declaracion  correspondiente  a  cada  uno 
de  ellos;  y  cuando  hubiere  condena  de  frutos,  intereses,  dafios  6  perjuicios,  ha 
de  fijarse  el  importe  de  estos  en  cantidad  liquida,  6  establecerse  por  lo  menos  las 
bases  con  arreglo  a  las  cuales  deba  hacerse  la  liquidacion,  cuando  no  sean  el  objeto 
principal  del  juicio. 

Ademas,  la  ley  manda  absolver  al  demandado  cuando  el  actor  no  pruebe  su 
accion;  manda  que  al  establecer  el  derecho,  la  sentencia  absuelva  6  condene;  que 
la  sentencia  sea  clara,  y  que  se  funde  en  ley  6,  en  defecto  de  esta  6  de  su  interpretacion, 
en  los  principios  generales  de  derecho,  sin  que  puedan  los  jueces  ni  tribunales,  bajo 
ningun  pretexto,  aplazar,  dilatar,  omitir  ni  negar  la  resolucion  de  las  cuestiones 
que  hayan  sido  discutidas  en  el  juicio. 

De  los  Recursos. 

Las  sentencias  pronunciadas  en  primera  instancia,  y  los  autos  pronunciados  en 
esta  y  en  la  segunda,  no  son  definitivos  sino  en  los  casos  excepcionales  en  que  la  ley 
no  concede  contra  ellos  ningun  recurso.  Ordinariamente  para  los  autos  se  tiene  el 
recurso  de  revocacion  en  primera  instancia,  y  de  reposicion  en  la  segunda;  y  para 
las  sentencias,  se  tienen  los  recursos  de  aclaracion  de  sentencia,  apelacion  y  casaci6n. 

Revocacion  y  Reposicion. 

La  revocacion,  en  derecho  mercantO,  precede  contra  los  autos  que  no  fueren 
apelables,  y  los  decretos,  que  son  resoluciones  de  simple  tramite,  a  diferencia  de  los 
autos,  que  son  los  que  resuelven  alguna  cuestion  suscitada  en  el  curso  del  juicio,  ya 
respecto  a  la  tramitacion,  ya  como  incluida  en  la  cuestion  principal.  Este  recurso 
se  sustancia  con  arreglo  a  lo  prevenido  por  el  derecho  comiin,  segun  lo  que  se  habla 
luego.  Respecto  de  la  resposicion,  que  precede  contra  los  decretos  y  autos  del  Tri- 
bunal Superior,  aun  de  aquellos  que  dictados  en  primera  instancia  serian  apelables, 
se  siguen  las  mismas  reglas  de  la  revocacion. 

La  revocacion  puede  pedirse  verbalmente  en  el  acto  de  notificarse  el  auto  6 
decreto,  6  por  escrito  dentro  de  las  veinticuatro  horas  siguientes  a  la  notificacion. 
Si  el  recurrente  quiere  rendir  pruebas,  especifica  los  hechos  sobre  los  cuales  hayan 
de  versar,  precisamente  al  pedir  la  revocacion.  Si  no  se  ofrece  prueba  se  cita  a 
audiencia  a  las  partes  dentro  de  tres  dias ;  si  se  ofrece  y  el  juez  la  estima  conducente 
concede  para  ella  un  termino  que  no  exceda  de  cinco  dias  y  en  el  mismo  auto  cita 
para  la  audiencia  dentro  de  los  tres  dias  siguientes  a  la  conclusion  del  termino  pro- 
batorio. 

Del  auto  en  que  se  admite  6  desecha  la  prueba  de  la  revocacion,  no  hay  mas 
recurso  que  el  de  responsabihdad. 

La  resolucion  del  recurso  debe  pronunciarse  dentro  de  quince  dias  (arts.  643 
a  647  del  Codigo  del  Procedimientos  Civiles). 

De  la  Apelacion. 

Define  el  Codigo  la  apelacion  diciendo  que  es  el  recurso  que  se  interpone  para 
que  el  Tribunal  Superior  confirme,  reforme  6  revoque  la  sentencia  del  inferior. 

Este  recurso  se  admite  de  dos  maneras:  en  el  efecto  devolutivo  y  en  el  sus- 
pensivo,  6  solo  en  el  primero.    Cuando  se  admite  en  los  dos  efectos  se  suspende 
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If  any  of  the  litigants  allows  the  time  appointed  by  the  law  for  adducing  his 
submissions  to  pass,  the  other  may  charge  him  with  being  in  default,  this  being 
sufficient  to  cause  the  former  to  lose  his  right  of  adducing  them.  This  is  an  ap- 
plication of  the  general  rule  on  Judicial  terms,  which  is  contained  in  article  1078 
of  the  Commercial  Code,  previously  cited. 

Judgments. 

On  the  expiration  of  the  time  for  making  the  submissions,  the  parties  are 
cited  for  judgment.  The  judgment  is  final  when  it  decides  the  principal  matter; 
it  is  interlocutory  when  it  decides  an  incident,  a  matter  concerning  a  dilatory  plea 
or  competence. 

The  judgment  must  fulfil  the  following  conditions,  whatever  kind  it  is :  it  must 
be  exclusively  concerned  with  the  rights  of  action  in  suit  and  the  defences  filed 
in  the  claim  and  answer  respectively.  When  there  have  been  several  points  in 
litigation  the  declaration  corresponding  to  each  point  must  be  made  separately; 
and  when  a  party  is  condemned  in  produce,  interest  or  damages,  the  amoimt  thereof 
must  be  fixed  at  a  liquid  sum,  or  at  least  the  bases  must  be  established  according 
to  which  the  assessment  has  to  be  made,  when  they  are  not  the  principal  subject- 
matter  of  the  action. 

Also,  the  law  directs  the  defendant  to  be  absolved  when  the  plaintiff  fails  to 
prove  his  right  of  action;  that  on  establishing  the  right,  the  judgment  should  either 
absolve  or  condemn;  that  the  judgment  should  be  clear,  and  be  based  on  a  law 
or,  in  default  of  a  law  or  of  its  interpretation,  on  the  general  principles  of  law, 
without  power  in  the  judges  or  tribunals  on  any  pretext  to  postpone,  delay,  omit 
or  refuse  the  decision  of  the  questions  which  have  been  disputed  in  the  action. 

Appeals. 

Judgments  which  have  been  pronounced  in  courts  of  first  instance,  and  the 
orders  made  thereia  and  in  the  courts  of  second  instance,  are  only  final  or  definitive 
in  the  exceptional  cases  in  which  the  law  grants  no  appeal  against  them.  Grcnerally 
speaking  there  is  the  remedy  by  revocation  for  orders  in  the  comts  of  first  instance, 
and  of  rehearing  in  the  second;  and  for  judgments  there  are  the  remedy  for  explain- 
ing the  judgment  and  the  ordinary  appeal  and  cassation. 

Revocation  and  rehearing. 

In  commercial  law,  revocation  is  available  in  the  case  of  orders  which  are 
not  appealable,  and  of  decrees  which  are  decisions  on  mere  procedure,  as  distinguished 
from  orders,  which  are  decisions  on  a  question  raised  in  the  course  of  the  action, 
either  in  respect  of  procedure  or  as  being  included  in  the  principal  question.  This 
appeal  is  substantiated  according  to  the  provisions  of  the  common  law,  which 
are  soon  to  be  mentioned.  With  respect  to  rehearing,  which  is  available  against 
the  decrees  and  orders  of  the  Superior  Tribunal,  and  of  those  appealable  when 
pronounced  in  the  courts  of  first  instance,  the  said  rules  of  revocation  are  followed. 

Revocation  may  be  asked  for  verbally  at  the  time  of  the  order  or  decree 
being  notified,  or  by  writing  within  the  twenty-four  hours  following  the  noti- 
fication. If  the  appellant  wishes  to  tender  evidence,  he  necessarily  specifies  the  facts 
to  which  it  is  to  be  directed,  on  asking  for  the  revocation.  When  evidence  is 
not  offered,  the  parties  are  summoned  to  a  hearing  within  three  days;  if  it  is 
offered  and  the  judge  thinks  it  material,  he  grants  a  term  therefor  not  exceeding 
five  days  and  by  the  same  order  he  summons  to  the  hearing  within  the  three  days 
following  the  conclusion  of  the  term  for  evidence. 

There  is  no  remedy  from  the  order  allowing  or  rejecting  the  evidence  for  revoca- 
tion, except  that  of  the  judge's  personal  hability. 

The  decision  on  this  remedy  must  be  pronounced  within  a  fortnight  (arts.  643 
to  647  of  the  Code  of  Civil  Procedure). 

Appeals. 

The  Code  defines  appeals  by  saying  that  they  are  remedies  or  recourses  which 
are  filed  in  order  that  the  Superior  Tribunal  may  confirm,  amend  or  reverse  the 
judgment  of  the  inferior  court. 

This  remedy  is  allowed  in  two  ways :  with  the  devolutive  effect  and  suspensive 
effect,  or  only  with  the  former.  When  it  is  admitted  "with  both  effects"  all  proceed- 
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toda  tramitacion  ante  el  juez  inferior,  mientras  se  resuelve  la  apelacion;  cuando 
se  admite  en  solo  el  efecto  devolutivo,  no  se  suspends  la  ejecucion  de  la  sentenoia 
recurrida,  y  si  feta  es  definitiva,  se  deja  en  el  Juzgado,  para  ejecutarla  copia  certi^ 
ficada  de  eUa  y  de  las  demas  constancias  que  el  juez  estime  necesarias,  remitiendose 
desde  luego  los  autos  originales  al  Tribunal  Superior.  Si  la  sentenoia  recurrida 
es  iuterlocutoria,  no  se  remiten  al  Tribunal  los  autos  originale?,  sino  testimonio 
de  lo  que  el  apelante  senale  como  conducente,  y  a  61  se  agregaran,  a  costa 
del  colitigante,  las  constancias  que  este  seiialare.  Ademas,  la  sentenoia  no  se  ejecuta 
sino  con  otorgamiento  pr6vio  de  fianza  en  la  que  se  comprenda,  si  es  otorgada  por 
el  actor,  la  devolucion  de  la  cosa  6  cosas  que  deba  percibir,  sus  frutoS  e  intereses 
y  la  indemnizacion  de  danos  y  perjuicios,  si  el  superior  revoca  el  fallo;  si  es  otor- 
gada por  el  demandado,  comprendera  la  fianza  el  pago  de  lo  juzgado  y  sentenciado 
6  su  cumplimento,  en  el  caso  de  que  la  sentencia  condene  a  hacer  6  4  no  hacer 
(arts.  655  y  656  del  Codigo  de  Procedimientos  CSviles). 

Esto  supuesto,  en  los  juicios  mercantiles,  tanto  ordinarios  como  ejecutivos, 
procede  la  apelacion  en  ambos  efectos  cuando  su  interes  exceda  de  $  1000,  ya  sean 
definitivas  6  interlocutorias,  y  tambien  son  apelables  los  autos  con  la  misma  con- 
dicion,  si  causan  un  gravamen  que  no  pueda  repararse  en  la  sentencia  definitiva, 
6  si  la  ley  expresamente  lo  dispone.  Se  limita  la  apelacion  en  ambos  efectos  a  los 
casos  siguientes:  I.  Respecto  de  sentencias  definitivas;  —  II.  Respecto  de  sentencias 
interlocutorias  que  resuelvan  sobre  personalidad,  competencia  de  jurisdiccion,  dene- 
gacion  de  prueba  6  recusacion  interpuesta. 

En  cualquiera  otra  resolucion  que  sea  apelable,  la  alzada  solo  se  admite  en  el 
efecto  devolutivo. 

Los  que  pueden  apelar  de  una  sentencia  son:  I.  El  litigante  condenado  en  el 
fallo,  si  creyere  haber  recibido  algun  agravio;  —  II.  El  vencedor  que,  aunque  haya 
obtenido  en  el  litigio,  no  ha  conseguido  la  restitucion  de  frutos,  la  indemnizacion 
de  perjuicios  6  el  pago  de  las  costas. 

Caben  en  el  reciirso  de  apelacion  en  derecho  mercantU  las  disposiciones  de 
derecho  comun  para  promover  el  incidente  de  apelacion  mal  admitida,  por  la  parte 
a  quien  convenga  hacer  valer  el  motivo,  y  que  se  sustancia  promoviendolo  dentro 
de  las  cuarenta  y  ocho  horas  siguientes  a  la  notificacion  de  haber  llegado  los  autos 
al  Tribunal  Superior,  corriendo  traslado  por  tres  dias  al  colitigante,  y  senalando 
dia  para  una  audiencia  con  el  mismo  tdrmino  de  tres  dias,  au(£encia  en  la  que  se 
decide  si  la  apelacion  fu6  legahnente  admitida.  Este  incidente  procede  tambi6n 
cuando  se  haya  admitido  la  apelacion  solo  en  el  efecto  devolutivo  y  se  crea  procedente 
en  ambos;  entonces  quien  lo  promueve  es  el  apelante,  y  se  tramita  en  los  mismos 
terminos  que  en  el  caso  anterior  (arts.  370  y  671  del  Codigo  de  Procedimientos 
Civiles). 

En  cuanto  a  la  tramitacion  sola  de  la  apelacion,  la  ley  ha  simplificado  tramites 
y  evitado  dilaciones,  mandando  que  se  admitan  6  denieguen  de  piano,  y  se  sustancien 
con  un  solo  escrito  de  cada  parte  y  el  uiforme  en  estrados,  si  las  partes  quisieren 
hacerlo. 

La  sentencia  de  segunda  instancia  causa  ejecutoria,  cualquiera  que  sea  el 
sentido  en  que  se  pronuncie  y  el  interes  del  juicio  en  que  se  interponga. 

De  la  denegada  apelacion. 

Para  la  sustanciacion  de  este  recurso  tienen  que  seguirse  las  reglas  que  establece 
el  Codigo  de  Procedimientos  Civiles  en  sus  articulos  del  689  al  697,  por  no  estar 
reglamentada  en  el  Codigo  de  Comercio. 

Procede,  como  su  nombre  lo  indica,  cuando  se  niega  la  apelaci6n;  y  se  inter- 
pone  por  escrito  dentro  de  tres  dias  contados  desde  la  fecha  de  la  notificacion,  6 
verbalmente  en  el  acto  de  6sta.  El  juez,  sin  sustanciacion  alguna,  y  sin  suspender 
los  procedimientos  en  el  juicio,  dicta  auto  por  el  que  manda  expedir  en  el  t6rmino 
de  cinco  dias,  un  certificado  que  firman  el  y  el  Secretario,  y  en  el  que  se  da  una 
idea  clara  y  concisa  de  la  materia  sobre  que  verse  el  juicio,  de  su  naturaleza  y  estado, 
y  del  punto  sobre  que  recayo  el  auto  apelado;  este  auto  se  inserta  a  la  letra,  asi 
como  el  que  lo  haya  declarado  inapelable,  y  por  ultimo,  las  constancias  que  las 
partes  designan  en  el  acto  de  hac6rseles  la  notificacion  6  dentro  de  las  veinticuatro 
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ings  before  the  inferior  judge  are  stayed,  until  the  appeal  is  decided ;  when  it  is  ad- 
mitted with  only  the  devolutive  effect,  execution  of  the  judgment  under  appeal  is  not 
stayed,  and  if  it  is  final,  a  certified  copy  thereof  and  of  such  other  written  facts 
as  the  judge  thinks  necessary  are  left  in  the  Court,  the  origiaal  record  being  sent 
forthwith  to  the  Superior  Tribunal.  If  the  judgment  under  appeal  is  interlocutory, 
the  original  record  is  not  sent  to  the  Tribunal,  but  a  certified  copy  of  what  the 
appellant  indicates  as  being  material,  and  to  this  will  be  annexed  such  written  facts 
as  are  indicated  by  his  opponent,  at  the  cost  of  the  latter.  Also,  the  judgment  will 
only  be  executed  on  previous  security  being  given  for  what  is  comprised  therein; 
if  it  is  given  by  the  plaintiff,  for  the  return  of  the  thing  or  things  which  he  is  to 
receive,  their  produce  and  interest  and  the  compensation  for  damage,  if  the  Superior 
Court  should  reverse  the  judgment.  When  the  security  is  given  by  the  defendant, 
the  guaranty  will  include  payment  of  the  judgment  or  the  performance  thereof, 
in  the  event  of  the  judgment  having  condemned  him  to  do  or  not  to  do  something 
(arts.  655  and  656  of  the  Code  of  Civil  Procedure). 

This  security  having  been  given,  an  appeal  lies  in  both  ordinary  and  executive 
commercial  actions  "with  both  effects"  when  the  interest  concerned  exceeds  $  1000, 
and  whether  the  orders  are  final  or  interlocutory.  Orders  under  the  same  conditions 
are  also  appealable,  if  they  cause  a  grievance  which  cannot  be  amended  in  the 
fiual  judgment,  or  when  the  law  expressly  so  provides.  Appeals  "with  both  effects" 
are  confined  to  the  following  cases:  I.  When  they  are  from  fiual  judgments;  — 
II.  When  they  are  from  interlocutory  judgments  which  decide  as  to  representative 
capacity,  competence  of  jurisdiction,  rejection  of  evidence  or  challenges. 

In  the  case  of  all  other  appealable  decisions,  the  appeal  is  only  admitted  with 
the  devolutive  effect  (without  stay  of  execution). 

The  persons  who  can  appeal  from  a  judgment  are:  I.  The  litigant  who  has 
been  condemned  by  the  judgment,  if  he  thinks  that  he  has  received  some  grievance ;  — 
n.  The  successful  party  who,  although  he  has  won  the  action,  has  not  obtained 
restitution  of  produce,  compensation  for  damage  or  payment  of  the  costs. 

To  the  remedy  by  appeal  in  the  commercial  law  there  apply  the  provisions 
of  the  common  law  as  regards  moving  the  interlocutory  application  to  the  effect 
that  the  right  of  appeal  has  been  wrongly  admitted,  on  the  part  of  the  one  who  would 
be  advantaged  by  insisting  on  this  ground.  This  is  substantiated  by  moving  it  within 
the  forty-eight  hours  after  the  notification  that  the  record  has  reached  the  Superior 
Tribimal;  the  document  is  served  for  three  days  on  the  opponent  and  a  day  is 
appointed  for  the  hearing,  with  the  like  term  of  three  days.  At  this  hearing  it  is 
decided  whether  the  right  of  appeal  has  been  lawfully  admitted.  This  interlocutory 
application  is  also  available  when  the  right  of  appeal  has  been  admitted  without 
stay  of  execution  and  it  is  thought  that  a  stay  should  be  granted ;  in  that  case  he 
who  moves  the  application  is  the  appellant,  and  the  matter  proceeds  in  the  same 
terms  as  in  the  preceding  case  (arts.  370  and  671  of  the  Code  of  Civil  Procedure). 

As  regards  the  mere  procedure  of  appeal,  the  law  has  simplified  matters  and 
abolished  delays,  by  directing  that  they  should  be  admitted  or  rejected  at  once, 
and  they  are  to  be  substantiated  with  a  single  document  by  each  party  and  an 
advocate's  speech  in  court,  if  the  parties  so  desire. 

Judgments  in  the  courts  of  second  instance  are  available  for  execution,  what- 
ever be  the  purport  of  the  judgment  and  the  interest  concerned  in  the  action  in 
which  the  appeal  is  filed. 

Appeals  denied. 

For  the  substantiation  of  this  appeal,  it  is  necessary  to  foUow  the  rules  enacted 
by  articles  689  to  697  of  the  Code  of  Civil  Procedure,  as  there  are  no  regulations 
on  the  subject  in  the  Commercial  Code. 

As  its  name  indicates,  it  lies  when  a  right  of  appeal  is  denied:  and  it  is  filed 
in  writing  within  three  days  reckoned  from  the  date  of  the  notification,  or  is  entered 
verbally  at  the  time  of  the  notification.  Without  any  substantiation  and  without 
suspending  the  proceedings  in  the  action,  the  judge  issues  an  order  whereby  he 
directs  that  a  certificate  should  issue  signed  by  himself  and  the  master  within  five 
days,  wherein  is  given  a  clear  and  concise  idea  of  the  subject-matter  of  the  action, 
its  nature  and  condition,  and  of  the  point  affected  by  the  order  under  appeal.  This 
order  is  inserted  literally,  together  with  the  order  declaring  that  there  is  no  right 
of  appeal,  and  lastly,  the  written  facts  which  are  indicated  by  the  parties  at  the 
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horas  siguientes.  El  interesado  se  presenta  al  Tribunal  Superior,  a  continuar  el 
recurso,  dentro  de  tres  dias,  contados  desde  la  fecha  en  que  el  juez  haya  firmado 
el  certificado,  en  caso  de  que  resida  en  el  mismo  lugar  del  Tribunal  Superior;  si 
residen  en  lugares  distiutos  se  amplia  el  termino,  conforme  a  la  regla  general  de  un 
dia  por  cada  veinte  kflometros  de  distancia. 

El  Tribunal,  sin  informes  ni  vista,  y  simplemente  con  el  examen  del  certificado 
expedido  como  se  ha  dicho,  resuelve  sobre  el  punto  de  ser  6  no  apelable  el  auto 
al  que  nego  apelacion  el  juez  inferior,  dictandose  la  resolucion  dentro  de  los  cinco 
dias  siguientes  a  aquel  en  que  reciba  el  testimonio.  La  resolucion,  de  la  que  no  hay 
mds  recurso  que  el  de  responsabiUdad,  puede  revocar  la  calificacion  del  grado, 
es  decir  la  resolucion  del  inferior  por  la  que  declaro  inapelable  el  auto;  y  por  lo 
mismo  se  resuelve  que  la  apelacion  procede  en  ambos  efectos  6  solo  en  el  efecto  de- 
volutivo.  En  el  primer  caso,  se  pide  al  inferior  la  remision  de  los  autos  del  juicio; 
en  el  segundo,  se  le  pide  nuevo  testimonio  con  las  constancias  que  las  partes 
designaren  sustanciandose  la  apelacion  como  queda  dicho  anteriomerfte. 

De  la  Casacion. 

Dos  preceptos  contiene  el  Codigo  de  Comercio,  en  sus  articulos  1344  y  1345 
sobre  esta  importante  institucion  del  procedimiento,  refiriendose  a  la  ley  comun 
para  el  senalamiento  de  las  causas  que  dan  lugar  al  recurso,  sustanciacion  de  este, 
manera  de  resolverlo  y  pena  a  la  parte  que  interpuso  indebidamente  la  casacion. 
Dice  el  Codigo  de  Comercio: 

Art.  1314.  El  recurso  de  casacion  solo  procede  contra  las  sentencias  definitivas 
dictadas  en  la  ultima  instancia  de  cualquier  juicio,  y  que  no  hayan  pasado  en  autori- 
dad  de  cosa  juzgada.  —  1345.  Puede  interponerse :  I.  En  cuanto  al  fondo  del 
negocio ;  —  II.  Por  violacion  de  las  leyes  que  establecen  el  procedimiento.  —  Bajo 
qualquiera  de  estos  dos  aspectos,  la  casacion  exije  para  prosperar  d  estricto 
cumplimento  de  lo  que  prescriban  las  leyes  locales  respectivas.  Como  la  apelacion, 
se  admitira  6  denegara  de  piano  y  se  sustanciara  con  solo  el  escrito  en  que  se 
interponga,  el  en  que  se  mejore  y  el  informe  en  estrados. 

Precisa,  pues,  recurrir  a  la  ley  comtin  del  procedimiento  para  saber  cuales 
son  las  prescripciones  cuyo  estricto  cumplimiento  se  exije  en  la  interposicion  del 
recurso  de  casacion.  Estas,  por  lo  que  respecta  al  Distrito  y  Territorios  Federales, 
estdn  contenidas  en  los  articulos  698  a  735  del  Codigo  de  Procedimientos  Civiles 
que  rige  en  las  localidades  nombradas,  siendo  de  repetir  la  advertencia  de  que  las 
disposiciones  de  que  se  habla  ban  sido  copiadas,  sin  variacion  de  importanoia, 
por  la  legislacion  de  los  demas  Estados  de  la  RepubUca. 

En  primer  lugar,  debe  decirse  que  para  conocer  de  este  recurso  que  tiene  por 
motivo  la  violacion  de  la  ley,  sea  en  cuanto  al  fondo  del  negocio,  sea  en  cuanto 
d  su  tramitacion,  y  por  objeto  el  que  se  repare  esa  violacion,  debe  ocurrirse  a  la 
Primera  Sala  del  Tribunal  Superior,  unica  entre  las  que  componen  este  que  tiene 
competencia  para  el. 

Puede  interponer  el  recurso  de  casacion  solo  aquel  en  cuyo  perjuicio  se  haya 
violado  la  ley ;  y  el  recurso  no  procede  cuando  el  que  lo  interpone,  pudiendo  reclamar 
la  violacion,  no  lo  ha  hecho  antes  de  pronunciarse  la  sentencia.  Si  la  violacidn 
se  causa  en  la  sentencia  ejecutoria  6  despufe  de  pronunciada  esta,  se  reolama  al 
interponer  el  recurso;  pero  la  violacion  causada  en  la  instancia  cuya  sentencia 
definitiva  no  ca,use  ejecutoria,  no  puede  reclamarse  por  medio  del  recurso  de  casa- 
cion. sino  por  via  de  agravio,  en  la  siguiente  instancia.  No  se  tendrd.  por  reclamada 
la  violacion  en  segunda  instancia,  dice  la  ley,  si  no  se  ha  hecho  constar  la  recla- 
macion  en  los  apuntes  del  informe  que  se  presenten  al  Tribimal. 

La  sentencia  contra  lo  cual  se  interpone  la  casaci6n  no  se  ejecuta  sino  despufe 
de  tres  dias  de  que  se  admite  el  recurso,  y  previa  fianza  de  la  parte  a  quien  le  fue 
favorable,  de  estar  a  las  resultas  del  recurso  y  de  pagar  los  danos  y  perjuicios  si 
se  obtiene  la  casacion;  se  exceptua  de  la  obligacidn  de  dar  fianza  al  Ministerio 
Ptibhco,  qmen  tambi6n  puede  interponer  el  recurso  en  los  negocios  en  que  la  lev 
ordena  su  mtervencion.  i  j 

Pa,ra  interponer  el  recurso  de  casacion,  por  violacion  de  la  ley  en  cuanto  al 
fondo  del  negocio,  se  debe  depositar  la  cantidad  que  el  Tribunal  senale  al  admitir  el 
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time  of  their  being  notified  or  within  the  twenty-four  hours  following.  The  person 
interested  appears  before  the  Superior  Tribunal  to  continue  the  appeal,  within 
three  days  reckoned  from  the  date  on  which  the  judge  signed  the  certificate,  when 
he  resides  in  the  same  place  as  that  where  the  Superior  Tribunal  resides.  When 
they  reside  in  different  places,  the  term  is  extended,  according  to  the  general  rule, 
by  one  day  for  each  twenty  kilometres  of  the  distance. 

Without  any  speeches  or  public  hearing,  and  merely  on  examination  of  the 
certificate  issued  as  already  stated,  the  Tribunal  decides  the  point  as  to  whether 
the  order  in  respect  of  which  the  inferior  Judge  denied  the  right  of  appeal,  is  appeal- 
able or  not,  and  pronounces  the  decision  within  the  five  days  following  that  whereon 
the  certificate  was  received.  There  is  no  appeal  against  the  decision  except  the 
remedy  for  personal  liability.  It  may  reverse  the  opinion,  that  is,  the  decision  of 
the  inferior  court  whereby  the  order  was  declared  unappealable;  and  it  is  decided 
thereby  whether  the  appeal  lies  with  stay  of  execution  or  without.  In  the  former 
case,  the  inferior  court  is  asked  to  send  the  record  of  the  action  to  the  second,  and 
a  request  is  made  for  a  fresh  certified  copy  of  the  written  facts  to  be  indicated 
by  the  parties,  the  appeal  being  substantiated  as  has  been  previously  stated. 

Cassation. 

In  its  articles  1344  and  1345  the  Commercial  Code  contains  two  precepts  con- 
cerning this  important  institution  in  the  proceedings,  while  referring  to  the  common 
law  for  naming  the  causes  which  occasion  this  appeal,  the  substantiation  thereof, 
the  mode  of  deciding  it  and  the  penalty  imposed  on  a  party  who  wrongfully  files 
this  appeal.    The  Commercial  Code  says: 

Art.  1344.  The  remedy  of  cassation  only  lies  against  final  judgments  pro- 
noimced  in  the  courts  of  first  instance  in  any  action,  which  have  not  become  rts 
judicafae.  —  1345.  It  may  be  entered:  I.  As  regards  the  substance  of  the  matter;  — 
n.  For  breach  of  the  laws  enacting  the  procedinre.  —  Under  either  of  these  two 
aspects,  cassation  requires  for  its  success  the  strict  fulfilment  of  the  provisions 
of  the  respective  local  laws.  Like  the  ordinary  right  of  appeal,  it  must  be  admitted 
or  denied  at  once  and  must  be  substantiated  with  only  the  document  by  which 
it  is  entered,  any  document  amending  the  same  and  the  speech  in  the  courts. 

It  is  necessary  therefore  to  have  recourse  to  the  common  law  of  procedure 
to  ascertain  what  are  the  provisions  the  strict  fuKilment  whereof  is  required  in 
entering  the  appeal  for  cassation.  As  regards  the  Federal  District  and  Territories, 
these  are  contained  in  articles  698  to  735  of  the  Code  of  Civil  Procedure,  which 
is  in  force  in  the  localities  named,  though  it  is  necessary  to  repeat  the  notice  that 
the  provisions  in  question  have  been  copied  without  any  important  variations  in 
the  legislation  of  the  other  States  of  the  Republic. 

In  the  first  place  it  must  be  mentioned  that  for  the  cognisance  of  this  appeal, 
which  is  founded  on  some  breach  of  the  law,  either  as  regards  the  substance  of 
the  matter,  or  as  regards  its  procedure,  and  is  directed  to  repairing  this  breach,  it  is 
necessary  to  resort  to  the  First  Chamber  of  the  Superior  Tribunal,  which  is  the  only 
Chamber  of  those  composing  the  Tribunal  which  has  competence  for  this  purpose. 

Only  a  person  to  whose  prejudice  the  law  has  been  violated  can  enter  an  appeal, 
for  cassation;  and  the  appeal  does  not  lie  when  he  who  enters  it  and  has  power 
to  object  to  the  breach,  fails  so  to  do  before  judgment  has  been  pronounced.  When 
the  breach  has  been  caused  by  the  final  judgment  or  after  it  has  been  pronounced, 
the  objection  is  taken  on  entering  the  appeal;  but  a  breach  occasioned  in  a  coiKt 
whose  final  judgment  is  not  one  that  carries  execution,  cannot  object  by  means 
of  the  appeal  of  cassation,  but  by  way  of  a  special  appeal  to  the  following  court. 
A  breach  in  a  court  of  second  instance  will  not  be  deemed  to  be  objected  to,  as 
the  law  says,  imless  the  objection  has  been  set  out  in  the  notes  of  the  speech  of  the 
advocate  which  are  presented  to  the  Tribimal. 

The  judgment  against  which  cassation  is  entered  is  not  executed  until  after 
three  days  from  the  right  of  appeal  being  admitted,  and  on  previous  security  on 
the  part  of  the  party  to  whom  it  was  favourable,  to  abide  by  the  results  of  the 
appeal  and  pay  damages  if  the  appeal  is  successful.  The  Public  Attorney  is  excepted 
from  the  obligation  to  give  security.  He  also  may  enter  the  appeal  in  matters 
wherein  the  law  directs  him  to  intervene. 

In  order  to  enter  the  appeal  of  cassation  for  breach  of  a  law  relating  to  the 
substance  of  the  matter,  it  is  necessary  to  deposit  a  sum  to  be  named  by  the  Tribunal 


33  M6xioo:  Ejeoucidn  de  los  derechoa  legalea. 

recurso,  la  que  no  podra  pasar  de  mil  pesos ;  y  esto  cuando  las  sentencias  de  primera 
y  segunda  instancia  fueren  conformes  de  toda  conformidad.  Para  hacer  el  deposito 
tiene  el  recurrente  cinco  dias  contados  desde  que  se  le  notifica  el  auto  en  que  se 
fija  la  cantidad'que  debe  depositar,  y  si  no  lo  hace  dentro  de  ese  termino,  se  declara 
desierto  el  recurso.  Se  entiende  que  las  sentencias  dejan  de  ser  conformes  de  toda 
conformidad  siempre  que  contienen  alguna  resolucion  distinta;  exceptuandose  uni- 
camente  la  imposicion  de  multas  y  la  condenacion  en  costas. 

El  articulo  711  del  Codigo  de  Procedimientos  Civiles  senala  en  las  fracciones 
siguientes,  los  casos  en  que  tiene  lugar  el  recurso  de  casacion  en  cuanto  a  la  sustancia 
del  negocio :  I.  Cuando  la  decision  es  contraria  a  la  letra  de  la  ley  apUcable  al  caso 
6  a  su  interpretacion  juridica;  —  II.  Cuando  la  sentencia  comprende  personas, 
cosas,  acciones  6  excepciones  que  no  ban  sido  objeto  del  juicio,  6  no  comprende 
todas  las  que  lo  ban  sido. 

D6bese  notar  que  la  jurisprudencia  de  casacion  ba  sostenido  la  regla  de  que 
no  puede  iuterponerse  el  recurso  diciendo  que  la  decision  es  a  la  vez  contraria  a 
la  letra  de  la  ley  aplicable  al  caso  y  i  su  interpretacion  juridica,  porque  una  y  otra 
circunstancia  se  excluyen,  puesto  que  la  primera  babla  de  que  la  letra  de  la  ley 
es  tan  clara  que  no  admite  interpretacion.  En  cuanto  a  esta,  el  tribunal  de  Casa- 
cion es  el  encargado  de  la  interpretacion  juridica  de  la  ley  esclareciendo  el  verdadero 
sentido  de  eUa,  y  fijando  la  norma  que  debe  seguirse  en  los  casos  semejantes  de 
ambigiiedad  u  obscuridad  de  los  preceptos  legales.  El  tribunal  no  aprecia  mas  que  las 
cuestiones  legales  que  sean  objeto  de  la  casacion,  y  los  fundamentos  juridicos  que 
hayan  servido  6  deban  servir  para  decidirla;  confirma  6  revoca  el  fallo  recurrido, 
y  tanto  en  uno  como  en  otro  caso  devuelve  los  autos  a  la  Sala  6  Juzgado  de  su  origen 
para  que  se  ejecute  la  sentencia,  6  para  que  se  cancele  la  fianza  que  se  haya  otorgado. 

El  articulo  714  del  mismo  Codigo  dice:  Por  violacion  de  las  leyes  del  proce- 
dimiento  tiene  lugar  el  recurso  de  casacion :  I.  Por  f  alta  de  emplazamiento  en  tiempo 
y  forma,  y  por  la  de  audiencia  de  los  que  deban  ser  citados  a  juicio,  comprendien- 
dose  entre  ellos  al  Mnisterio  Publico;  —  II.  Por  falta  de  personalidad  6  poder 
suficiente  en  los  litigantes  que  hayan  comparecido  en  el  juicio,  dandose  en  este 
caso  el  recurso  al  que  baya  sido  mal  6  falsamente  representado ;  —  III.  Por  no 
haberse  recibido  el  pleito  a  prueba,  debiendo  serlo,  6  no  haberse  permitido  a  las 
partes  rendir  la  prueba  que  pretendian  en  el  tiempo  legal,  no  siendo  opuesta  a 
derecho;  —  IV.  Por  no  haberse  concedido  las  prorrogas  y  nuevos  terminos  que 
procedian  conforme  a  derecho;  —  V.  Por  falta  de  citacion  para  las  pruebas  6 
para  cualquiera  diligencia  probatoria;  salvo  lo  dispuesto  para  la  presentacion  de 
documentos;  —  VI.  Por  no  haberse  mostrado  a  las  partes  algunos  documentos  6 
piezas  de  los  autos,  de  manera  que  no  hayan  podido  alegar  sobre  eUos ;  —  VII.  Por 
no  haberse  notificado  en  forma  el  auto  de  prueba,  6  no  haberse  citado  para  sen- 
tencia definitiva;  —  VIII.  Por  incompetencia  de  jurisdiccion,  siempre  que  el  juez 
no  se  separe  del  conocimiento  del  negocio  en  los  casos  en  que  tenga  impedimento 
legal,  6  haya  sido  recusado  con  causa,  6  admitido  la  recusacion  sin  eUa,  6  que  no 
suspenda  sus  procedimientos  en  el  juicio  al  recibir  oficio  de  inhibitoria  6  al  oponerse 
por  decUnatoria  la  excepcion  de  incompetencia;  —  IX.  Por  no  ser  arreglada  la 
sentencia  a  los  terminos  del  compromise,  6  por  haberse  negado  a  las  partes  la  audien- 
cia, la  prueba,  6  las  defensas  que  pretendieren  hacer,  establecidas  por  el  compromise 
6  por  la  ley,  en  defecto  de  estipulacion  expresa  respecto  al  juicio  de  arbitros;  — 
X.  Por  haberse  mandado  hacer  pago  al  acreedor,  en  cualquier  juicio,  sin  que  proceda 
fianza,  cuando  6sta  sea  un  requisite  conforme  a  la  ley. 

La  comparecencia  voluntaria  de  la  parte  que  no  ha  sido  citada  impide  la  casa- 
cion por  falta  de  emplazamiento ;  la  sumision  expresa  6  tacita  a  juez  incompetente, 
impide  la  casacion  por  incompetencia;  y  tampoco  precede  el  recurso  en  los  actos 
preparatories  ni  en  los  interdictos. 

En  materia  mercantil  se  interpone  el  recurso  per  escrito,  pues  que  son  escrites 
todos  los  juicios  mercantiles;  la  interpesicion  se  hace  ante  el  juez  6  tribunal  que 
prenuncie  la  ejecuteria,  y  en  el  escrito  debe  citarse  precisamente  la  ley  infringida, 
y  precisarse  el  hecho  en  que  censiste  la  infraccion,  alegando  de  una  manera  clara 
alguna  de  las  causas  enumeradas  anteriormente,  sin  que  sea  licito  alegar  desplies  otra 
diversa. 
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on  admitting  the  right  to  appeal,  but  this  cannot  exceed  one  thousand  pesos;  and 
this  is  the  case  when  the  Judgments  of  the  courts  of  first  and  second  instance  agree 
in  all  particulars.  For  making  this  deposit  the  appellant  has  five  days  reckoned  from 
the  day  when  he  is  notified  of  the  order  fixing  the  sum  which  he  has  to  deposit,  and 
if  he  fails  to  do  so  within  that  term,  the  appeal  is  declared  to  be  abandoned.  It  is 
understood  that  the  Judgments  do  not  agree  in  all  particulars,  whenever  they  contain 
a  different  decision ;  exceptrag  only  the  infliction  of  fines  and  orders  to  pay  costs. 

In  the  following  sections,  article  711  of  the  Code  of  Civil  Procediu-e  names 
the  cases  in  which  the  appeal  for  cassation  lies  as  regards  the  substance  of  the 
matter:  I.  When  the  decision  is  contrary  to  the  letter  of  the  law  which  applies 
to  the  case  or  to  its  juridical  interpretation;  —  II.  When  the  judgment  includes 
persons,  things,  rights  of  action  or  pleas  in  defence  which  have  not  been  the  subject- 
matter  of  the  action,  or  when  it  fails  to  include  those  which  have  been  such. 

It  must  be  noted  that  jurisprudence  on  the  subject  of  cassation  has  upheld 
the  rule  that  an  appeal  cannot  be  entered  by  saying  that  the  decision  at  the  same 
time  is  contrary  to  the  letter  of  the  law  which  applies  to  the  case  and  to  its  juridical 
interpretation,  because  the  one  circumstance  excludes  the  other,  as  the  former 
assertion  speaks  of  the  letter  of  the  law  being  so  clear  as  not  to  allow  of  interpreta- 
tion. As  regards  the  latter,  the  Tribunal  of  Cassation  is  entrusted  with  the  juridical 
interpretation  of  the  law,  explaining  the  true  meaning  thereof,  and  fixing  the  rule 
which  has  to  be  followed  in  Uke  cases  of  ambiguity  or  obscurity  of  legal  precepts. 
The  Tribunal  only  weighs  the  legal  questions  which  have  been  the  subject-matter 
of  the  appeal  of  cassation,  and  the  Juridical  grounds  which  have  served  or  ought 
to  serve  for  deciding  it.  It  confirms  or  reverses  the  decision  under  appeal,  and  in 
either  case  returns  the  record  to  the  Chamber  or  Court  of  its  origin  for  the  execution 
of  the  judgment,  or  for  the  cancellation  of  the  security  which  has  been  executed. 

Article  714  of  the  same  Code  says :  On  the  ground  of  breach  of  the  laws  of  proce- 
dure an  appeal  lies  to  the  Court  of  Cassation :  I.  For  want  of  citation  in  due  time 
and  form,  and  for  not  hearing  those  who  ought  to  be  cited  in  the  action,  inclusive  of 
the  Public  Attorney;  —  11.  For  want  of  representative  capacity  or  sufficient  power 
given  to  litigants  who  have  appeared  in  the  action,  the  right  of  appeal  in  this  event 
being  given  to  the  person  who  has  been  wrongly  or  falsely  represented ;  —  III.  For 
the  action  not  having  been  received  to  proof,  when  it  ought  to  be  so  received,  or 
for  the  parties  not  having  been  allowed  to  give  the  evidence  which  they  claimed 
at  the  lawful  time,  this  evidence  not  being  contrary  to  law;  —  IV.  For  the  proper 
extensions  and  new  terms  not  having  been  granted  according  to  law;  —  V.  For 
want  of  citation  to  the  taking  of  evidence  or  for  any  other  step  in  the  proof;  saving 
the  provisions  for  the  presentation  of  documents;  —  VI.  For  some  documents 
or  parts  of  the  record  not  having  been  shown  to  the  parties,  so  that  they  have 
been  unable  to  make  submissions  thereupon;  —  VII.  For  the  order  on  evidence 
not  having  been  notified  in  due  form,  or  for  not  having  been  cited  to  the  final  judg- 
ment; —  Vni.  For  incompetence  of  Jurisdiction,  whenever  the  judge  does  not 
withdraw  from  the  cognisance  of  the  matter  in  those  cases  in  which  he  has  a  legal 
impediment,  or  has  been  challenged  with  Just  cause,  or  has  admitted  the  challenge 
in  its  absence,  or  fails  to  suspend  his  proceedings  in  the  action  after  having  receiv- 
ed the  notice  inhibiting  him  or  after  the  plea  of  incompetence  has  been  entered ;  — 
IX.  For  the  judgment  not  conforming  to  the  terms  of  the  submission,  or  for  having 
denied  the  parties  the  hearing,  proof,  or  defences  which  they  claimed  to  make, 
whether  established  by  the  submission  or  by  the  law,  in  default  of  express  stipulation 
with  respect  to  a  proceeding  before  arbitrators;  —  X.  For  an  order  having  been 
made  on  a  creditor  to  make  some  payment  in  any  proceeding  without  previous 
security,  when  this  is  a  requisite  by  law. 

Voluntary  appearance  of  a  party  who  has  not  been  cited  prevents  cassation 
for  want  of  a  summons ;  express  or  tacit  submission  to  an  incompetent  judge  prevents 
cassation  for  incompetence ;  nor  does  the  appeal  lie  in  acts  preparatory  to  the  action 
nor  in  interdicts  (injunctions). 

In  commercial  matters  the  appeal  is  entered  in  writing,  as  all  commercial 
actions  are  written.  It  is  entered  before  the  Judge  or  tribunal  which  pronounced 
the  final  judgment,  and  in  the  document  the  infringed  law  must  be  precisely  cited, 
and  the  fact  which  constitutes  the  breach  must  be  specified,  and  one  of  the  causes 
above  enumerated  must  be  pleaded  in  a  clear  manner,  there  being  no  power  to 
plead  a  different  cause  afterwards. 
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El  recurso  se  admite  de  piano,  y  se  senalan  diez  dias  para  continuarlo  ante  el 
tribunal  de  Casaci6n,  a  efecto  de  lo  cual  se  remiten  los  autos  originales,  qued&n- 
dose  testimonio  de  la  sentencia  y  de  las  demds  constancias  que  se  estimen  nece- 
sarias  para  ejecutar  el  fallo,  previa  la  fianza  de  que  se  ha  hablado. 

Si  la  parte  que  interpuso  el  recurso  no  se  presenta  al  Tribunal  dentro  del  tdrmino 
del  emplazamiento,  el  recurso  se  declara  desierto  a  peticion  de  la  parte  contrana, 
y  se  condena  al  recurrente  al  pago  de  las  costas  causadas  y  4  la  p6rdida  de  la  mitad 
del  deposito,  en  el  caso  en  que  6ste  haya  tenido  lugar;  pero  si  comparece  y  no  lo 
hace  el  que  obtuvo  a  su  favor  la  sentencia  ejecutoria,  se  sigue  el  procedimiento. 
Es  prescripcion  absoluta  de  la  ley  que  el  Mnisterio  Publico  intervenga  como  parte 
en  todo  recurso  de  casacion,  puesto  que  en  este  se  trata  de  determinar  la  exacta 
aplicacion  de  la  ley  y  uniformarla,  lo  que  en  alto  grado  afecta  los  intereses  de  la 
Sociedad,  cuyo  representante  es  el  Ministerio  Publico,  en  el  6rden  judicial. 

El  procedimiento  ante  el  tribunal  consiste  en  poner  a  disposicion  de  las  partes, 
por  un  t6rmino  de  seis  dias  para  cada  uno  y  en  la  Secretaria  del  Tribunal,  los  autos 
del  juicio;  y  pasados  los  t&minos,  senalar  dia  para  la  vista  del  recurso,  la  cual  tiene 
lugar  4  mas  tardar  dentro  de  treinta  dias,  la  que  se  verifica  aunque  los  abogados 
no  concurran,  si  las  partes  ban  sido  citadas. 

En  la  vista,  el  Secretario  del  tribunal  lee  la  sentencia  apelada,  y  las  partes 
informan  segun  sus  pretensiones,  si  quieren  hacerlo.  Concluido  el  acto,  el  Presidente 
del  Tribunal  declara  los  autos  vistos  y  dentro  de  veinticuatro  horas  se  yota  el  negocio 
y  se  da  el  punto  al  Secretario,  quien,  en  el  acto  que  lo  recibe,  lo  asienta  en  autos 
con  expresion  de  la  bora.  Este  procedimiento  de  la  vista,  votacion  y  apuntes  de 
la  sentencia  es  el  mismo  que  en  el  recurso  de  apelacion. 

El  tribunal  resuelve  primeramente  sobre  si  el  recurso  se  ha  interpuesto  6  no 
legalmente.  En  caso  negative  se  tiene  como  no  interpuesto  y  se  ejecuta  la  sentencia 
recurrida;  si  el  recurso  ha  sido  interpuesto  legalmente,  falla  el  tribunal  en  primer 
lugar  sobre  la  infraccion  que  se  alegue  de  las  leyes  del  procedimiento,  y  si  faUa 
que  tal  infraccion  ha  existido  se  devuelven  los  autos  d.  la  Sala  6  juez  que 
pronuncio  la  ejecutoria,  para  que  reponga  el  procedimiento  desde  el  punto  en  que 
este  se  violo,  sin  que  la  Sala  juzgue  sobre  las  violaciones  en  cuanto  al  fondo  del 
negocio.  Cuando  no  se  aleguen  violaciones  del  procedimiento,  y  si  en  cuanto  a  la 
ley  que  rija  el  fondo  del  negocio,  el  Tribunal  de  casacion  resuelve  sobre  si  ha  habido 
tal  violacion,  y  en  caso  de  haberla  pronuncia  nuevo  faUo ;  en  caso  contrario  confirma 
la  sentencia  recurrida. 

El  recurso  de  casacion  no  dana  ni  aproveoha  sino  a  los  que  ban  sido  parte 
legitima  en  61,  ni  puede  extenderse  a  otros  puntos  que  los  hayan  sido  objeto  del 
mismo  recurso,  quedando  en  todos  los  demas  ejecutoriada  la  sentencia.  La  conde- 
nacion  en  costas  que  se  dicta  en  la  sentencia  de  casacion,  nunca  sera  en  contra 
de  la  parte  que  obtuvo  a  su  favor  la  ejecutoria;  pero  siempre  lo  sera  para  el  que 
interpuso  el  reciu'so  en  contra  de  la  misma  ejecutoria,  condenandosele  ademas  a  la 
perdida  de  la  mitad  del  deposito,  si  lo  hubiere  dado.  Puede  librarse  el  recurrente 
de  las  multas,  si  se  desiste  del  recurso  antes  de  la  citacion  para  sentencia,  pero 
no  de  la  obUgacidn  de  pagar  las  costas. 

Por  la  importancia  de  la  mision  confiada  al  Tribunal  de  Casacion,  se  publican 
todas  sus  sentencias  en  el  «Diario  Oficial»  de  la  Federacion,  con  el  fin  de  divulgar 
el  conocimiento  de  la  exacta  aplicacion  de  la  ley,  y  de  los  principios  juridicos  en 
que  6sta  se  basa,  uniformando  la  misma  aplicacion,  al  resolver  sobre  las  interpre- 
taciones  que  los  jueces  y  tribunales  hayan  hecho  de  los  preceptos  legales. 

De  la  Aclaraci6n  de  Sentencia. 

Tres  son  las  regies  fundamentales  que  contiene  el  Codigo  de  Comercio  en  sus 
articulos  1331  a  1333  sobre  la  procedencia,  objeto  y  efectos  de  este  recurso.  Son 
los  siguientes:  «E1  recurso  de  aclaracion  de  sentencia  solo  precede  respecto  de  las 
definitivas.  El  juez,  al  aclarar  las  clausulas  6  palabras  contradictorias,  ambiguas 
u  obscuras  de  la  sentencia,  no  puede  variar  la  sustancia  de  6sta.    La  interposici6n 
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The  appeal  is  admitted  at  once,  and  ten  days  are  appointed  for  continuing 
it  before  the  Tribunal  of  Cassation,  for  which  purpose  the  original  record  is  sent, 
certified  copies  of  the  judgment  and  of  the  other  written  facts  which  are  deemed 
necessary  for  executing  the  judgment,  on  previous  security  being  given  as  already 
stated. 

If  the  party  who  entered  the  appeal  fails  to  present  it  to  the  Tribunal  within 
the  term  appointed,  the  appeal  is  declared  to  be  abandoned  on  the  application 
of  the  opposite  party,  and  the  appellant  is  condemned  to  pay  the  costs  occasioned 
and  to  the  loss  of  half  the  deposit,  in  the  event  of  this  having  taken  place;  but 
if  he  appears  and  he  who  has  obtained  the  final  judgment  in  his  favour  fails  so 
to  do,  the  proceeding  continues.  There  is  an  absolute  legal  provision  that  the  Public 
Attorney  should  intervene  as  a  party  in  all  appeals  of  cassation,  since  it  is  a  matter 
of  determining  therein  the  correct  application  of  the  law  and  to  keep  it  uniform, 
which  in  a  high  degree  affects  the  interests  of  society,  whose  representative  in  the 
judicial  order  is  the  Public  Attorney. 

The  procedure  before  the  Tribunal  consists  in  putting  the  record  of  the  action 
at  the  disposal  of  the  parties  in  the  Office  of  the  Tribunal  for  a  term  of  six  days 
each;  and  at  the  expiration  of  these  terms,  appointing  a  day  for  the  hearing  of 
the  appeal,  which  takes  place  at  the  latest  within  thirty  days,  and  this  is  held 
although  the  advocates  fail  to  attend,  if  the  parties  have  been  cited. 

At  the  hearing,  the  Master  of  the  Tribunal  reads  the  judgment  under  appeal, 
and  the  parties  address  the  court  on  their  claims,  if  they  desire  to  do  so.  On  the 
conclusion  of  this  proceeding,  the  President  of  the  Tribunal  declares  the  record 
to  have  been  inspected  and  within  twenty-four  hours  a  vote  is  taken  on  the  matter 
and  the  decision  is  given  to  the  Master,  who  at  the  time  of  receiving  it,  enters  it 
in  the  record  together  with  a  note  of  the  hour.  This  proceeding  of  hearing,  voting 
and  notes  of  the  judgment  is  the  same  as  in  the  ordinary  appeals. 

The  tribunal  first  decides  whether  the  appeal  has  been  lawfully  entered  or 
not.  If  the  decision  is  in  the  negative,  it  is  held  not  to  have  been  entered  and  the 
judgment  imder  appeal  is  executed;  if  the  appeal  has  been  lawfully  entered,  the 
tribunal  decides  in  the  first  place  on  the  breach  which  is  alleged  in  the  laws 
of  procedure,  and  if  it  decides  that  the  breach  existed,  the  record  is  returned 
to  the  Chamber  or  judge  who  pronounced  the  final  judgment,  for  him  to  reinstate 
the  proceeding  at  the  point  at  which  the  law  was  violated,  without  the  Chamber 
deciding  on  breaches  which  may  affect  the  substance  of  the  matter.  When  breaches 
of  procedure  are  not  pleaded,  but  breaches  are  alleged  of  the  law  which  governs 
the  substance  of  the  matter,  the  Tribunal  of  Cassation  decides  whether  such  breach 
has  taken  place,  and  in  the  event  of  this  being  the  case,  it  pronoimces  a  fresh  judg- 
ment; in  the  contrary  event,  it  confirms  the  judgment  under  appeal. 

The  appeal  of  cassation  only  injures  or  profits  those  who  have  been  lawful 
parties  thereto,  and  it  cannot  be  extended  to  other  points  which  have  not  been 
the  subject-matter  of  the  same  appeal,  the  judgment  remaining  final  in  all  other 
points.  The  condemnation  in  costs  which  is  pronounced  in  the  judgment  of  the 
Court  of  Cassation  can  never  be  against  the  party  who  obtained  the  final  judgment 
in  his  favour;  but  it  must  always  be  against  him  who  entered  the  appeal  against 
the  said  final  judgment,  he  being  also  condemned  to  the  loss  of  the  deposit,  if  he 
has  made  this.  The  appellant  may  free  himself  from  the  fines,  if  he  abandons  the 
appeal  before  the  citation  for  judgment,  but  not  from  the  obligation  to  pay  the 
costs. 

Owing  to  the  importance  of  the  mission  entrusted  to  the  Tribunal  of  Cassation, 
all  its  judgments  are  published  in  the  "Diario  OficiaV  of  the  Federation,  with  the 
object  of  spreading  the  knowledge  of  the  correct  appUcation  of  the  law,  and  of  the 
juridical  principles  on  which  it  is  based,  and  of  unifying  the  application  by  deciding 
on  the  interpretations  which  the  judges  and  tribunals  have  given  of  the  legal  pre- 
cepts. 

Explanation  of  judgments. 

There  are  three  fundamental  rules  which  are  contained  in  articles  1331  to  1333 
of  the  Commercial  Code  on  the  availability,  subject-matter  and  effects  of  this  ap- 
plication. They  are  the  following:  "The  application  for  explaining  a  judgment 
is  only  available  with  respect  to  final  judgments.  The  judge,  while  explainmg  the 
contradictory,  ambiguous  and  obscure  clauses  or  words,  cannot  vary  the  substance 
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del  recurso  de  aclaracion  de  sentencia,  interrumpe  el  termino  senalado  para  otros 
reciirsos.» 

En  cuanto  a  la  tramitacion,  se  sigue  en  los  juicios  mercantiles  la  del  derecho 
comun,  como  supletoria  de  la  Legislaci6n  de  Comercio:  y  que  esta  contenida  en 
los  articulos  630  a  640  del  Codigo  de  Procedimientos  Civlles  del  Distrito  y  Terri- 
torios  Federales: 

La  aclaracion  de  sentencia  solo  una  vez  puede  pedirse;  se  interpone  ante  el 
mismo  juez  6  tribunal  que  hubiere  dictado  la  sentencia,  y  dentro  de  tres  dias ;  y 
en  el  escrito  de  interposicion  se  ezpresard  claramente  la  contradiccion,  ambigiiedad 
u  obscuridad  de  las  clausulas  6  palabras  cuya  aclaracion  se  solicite,  6  el  hecho  que 
se  haya  omitido  y  cuya  falta  se  reclame. 

En  el  case  de  haber  condena  de  frutos,  intereses,  danos  6  perjuicios,  y  que  no 
se  haya  fijado  su  importe  en  cantidad  liquida,  6  establecido,  por  lo  menos,  las  bases 
con  arreglo  las  cuales  debe  hacerse  la  liquidacion,  el  que  pida  la  aclaracion  de  sen- 
tencia por  este  hecho,  debe  exponer  las  bases  que  en  su  concepto  hayan  de  fijarse 
para  la  liquidacion  y  acompaiiar  los  dates  que  fueren  conducentes  al  objeto. 

Del  escrito  en  que  se  interpone  el  recurso  de  aclaracion,  se  da  conocimiento 
a  la  otra  parte  por  tres  dias,  y  con  lo  que  esta  conteste,  sin  mds  tramite  y  dentro 
de  tres  dias  de  presentada  la  contestaci6n,  el  juez  resuelve  si  ha  lugar  a  la  aclaracion 
solicitada,  verificandolo  en  el  auto  mismo,  que  aclara  la  sentencia  y  que  forma 
parte  integrante  de  &ta ;  6  si  no  ha  lugar  a  la  aclaracion  y  juzga  que  se  ha  inter- 
puesto  maliciosamente  el  recurso,  impone  al  recurrente  una  multa  de  $  10  a  $  100. 

Los  preceptos  fundamentals  de  la  aclaracion  de  la  sentencia  apenas  tienen 
necesidad  de  comentarse:  s61o  proceden  respecto  de  las  sentencias  defioitivas, 
porque  para  las  demas  resoluciones  existen  otros  procedimientos  para  el  caso:  es 
racional  que  se  suspenda  todo  otro  recurso  mientras  no  se  aclare  la  sentencia,  porque 
hasta  entonces  no  se  sabe  cual  ha  sido  la  verdadera  decision  judicial,  y  si  cabe  6 
no  interponer  contra  ella  algunos  de  los  recursos  de  la  ley :  y  por  liltimo,  el  precepto 
que  manda  que  al  aclarar  la  sentencia  no  pueda  variar  su  sustancia  el  juez  6  Tri- 
bunal que  la  haya  pronunciado,  tiene  por  fundamento  racional  el  que  el  recurso 
no  tiene  por  objeto  que  se  pronuncie  otro  fallo,  sino  unicamente  aclarar  el  pronun- 
ciado ;  y  por  fundamento  juridioo,  el  que  la  sentencia,  una  vez  pronunciada  no  per- 
tenece  ya  al  juez  6  tribunal  que  la  dicto,  y  no  puede,  por  tanto,  reformarla. 

De  la  Ejecucion  de  las  Sentencias. 
I.  Sentencias  ejecutorias. 

Con  la  sentencia  se  da  fin  al  juicio,  siempre  que  no  sea  susceptible  de  recurso, 
6  que  habiendose  recurrido  se  haya  pronunciado  sentencia  en  segunda  instancia. 
Esta  es  la  definitiva  e  inatacable,  salvo  el  recurso  de  casacion  que  es  extraordinario, 
y  que  solo  se  concede  para  reparar  las  violaciones  de  la  ley,  como  acaba  de  expre- 
sarse.  Asi  es  que,  hablando  en  general  no  puede  decirse,  en  vista  de  los  recursos 
ordinaries  y  extraordinarios  que  pueden  interponerse  en  contra  de  los  faUos  que 
por  el  solo  hecho  de  pronunciarse  estos  deban  ejecutarse ;  y  la  ley,  queriendo  evitar 
todo  tropiezo  en  la  ejecucion  de  los  faUos  y  evitar  los  errores  de  dificU  reparacion 
en  su  ejecucion  indebida,  ha  ordenado  que  se  sustancie  un  articulo  especial,  fundado 
en  el  hecho  de  que  el  faUo  de  que  se  trate,  no  pueda  ya  ser  recurrido,  y  deba  por 
consiguiente  considerarse  como  la  verdad  declarada  por  los  Tribunales,  y  que  se 
llama  la  verdad  legal  6  la  cosa  juzgada. 

Este  articulo  lleva  el  nombre  de  su  objeto,  esto  es,  de  declaracion  de  haHarse 
ejecutoriada  la  sentencia;  y  la  ley  comun  lo  rige,  en  la  mayoria  de  sus  preceptos, 
como  supletoria  de  la  ley  mercantil. 

Hay  cosa  juzgada,  dice  el  articulo  622  del  Codigo  de  Procedimientos  Civiles 
del  Distrito  Federal,  cuando  la  sentencia  ha  causado  ejecutoria,  por  ministerio  de 
la  ley  6  por  declaracion  judicial. 

Art.  623.  Causan  ejecutoria  por  el  ministerio  de  la  ley :  I.  Las  sentencias  pro- 
nunciadas  en  juicios  verbales  cuando  el  interns  no  pase  de  quinientos  pesos;  — 
II.  Las  sentencias  de  segunda  instancia  pronunciadas  en  oualquier  juicio  6  negocio 
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of  the  judgment.   The  filing  of  the  application  for  explaining  the  judgment  inter- 
rupts the  term  appointed  for  other  remedies  or  appeals." 

As  regards  procedure,  the  common  law  is  followed  in  commercial  actions,  as 
being  supplementary  to  the  Commercial  Code;  and  it  is  contained  in  articles  630 
to  640  of  the  Code  of  Civil  Procedure  of  the  Federal  District  and  Territories: 

Explanation  of  judgments  can  be  sought  but  once;  it  is  entered  before  the 
same  judge  or  tribunal  as  pronounced  the  judgment,  and  within  three  days ;  and 
in  the  document  filed  there  must  be  expressed  clearly  the  contradiction,  ambiguity 
or  obscurity  of  the  clauses  or  words  the  explanation  whereof  is  sought,  or  the  fact 
which  has  been  omitted,  the  absence  whereof  is  objected  to. 

When  there  has  been  a  condemnation  in  produce,  interest,  or  damage,  and  the 
amount  thereof  has  not  been  fixed  at  a  liquidated  sum,  or  at  least  the  bases  accord- 
ing to  which  the  settlement  is  to  be  made  have  not  been  established,  the  person 
who  seeks  an  explanation  of  the  judgment  for  this  fact,  must  set  out  the  bases 
which  in  his  opinion  should  be  fixed  for  the  settlement  and  annex  such  facts  as 
are  relevant  to  the  object. 

The  document  whereby  the  application  for  explanation  is  entered  is  notified 
to  the  opposite  party  for  three  days,  and  on  consideration  of  his  answer,  without 
further  procedure  and  within  three  days  from  the  answer  being  lodged,  the  judge 
decides  whether  there  is  occasion  for  the  explanation  sought,  stating  this  in  the 
actual  order  which  explains  the  judgment  and  which  forms  an  integral  part  thereof; 
or  when  there  is  no  occasion  for  the  explanation  and  he  decides  that  the  apphcation 
has  been  made  maliciously,  he  imposes  on  the  applicant  a  fine  of  from  $  10  to  $  100. 

The  fundamental  precepts  of  explanations  of  judgments  scarcely  need  any 
comment.  They  are  only  available  in  respect  of  final  judgments,  since  for  other 
decisions  there  exist  other  proceedings  intended  for  such  cases.  It  is  reasonable 
that  all  other  remedies  should  be  suspended  until  the  judgment  is  explained,  because 
up  to  that  time  it  is  not  known  what  has  been  the  true  decision  of  the  court;  or 
whether  or  not  it  is  possible  to  enter  any  of  the  lawful  appeals  against  them :  and 
lastly,  the  precept  which  directs  that  the  judge  who  or  tribunal  which  has  pronounced 
the  decision  cannot  vary  its  substance  when  explaining  it,  has  for  its  rational  founda- 
tion that  the  application  is  not  intended  to  obtain  another  decision,  but  only  to 
explain  that  which  has  already  been  pronounced;  and  as  its  juridical  base,  that 
a  judgment  which  has  been  once  pronounced  no  longer  belongs  to  the  judge  or 
tribunal  which  pronounced  it,  which  cannot  therefore  amend  it. 

Execution  of  judgments. 
I.  Executive  judgments. 

The  action  terminates  with  the  judgment,  whenever  it  is  not  susceptible  of 
appeal,  or  when  there  has  been  an  appeal  and  judgment  has  been  pronounced  in 
the  court  of  second  instance.  The  latter  is  definitive  and  absolute,  saving  the  extra- 
ordinary appeal  of  cassation,  which  is  only  granted  to  repair  breaches  of  the  law, 
as  has  just  been  stated.  Thus  it  is  that,  speaking  generally,  it  cannot  be  said  in  view 
of  the  appeals  both  ordinary  and  extraordinary  which  may  be  entered  against  the 
judgments,  that  these  are  in  a  state  for  execution  by  the  mere  fact  of  being  pro- 
nounced; and  the  law,  wishing  to  avoid  all  obstacles  to  the  execution  of  judgments 
and  all  errors  which  are  difficult  to  repair  in  improper  executions,  has  directed 
that  a  special  interlocutory  matter  should  be  substantiated,  based  on  the  fact  that 
the  judgment  in  question  can  no  longer  be  the  subject  of  appeal,  and  must  con- 
sequently be  deemed  the  true  judgment  declared  by  the  Tribunals,  and  this  is 
called  the  legal  truth  or  res  judicata. 

This  matter  bears  the  name  of  its  object,  that  is,  of  the  declaration  that  the 
judgment  is  executive  or  ready  for  execution.  In  the  majority  of  its  precepts  the 
common  law  governs,  as  supplementary  to  the  Commercial  Law. 

According  to  article  622  of  the  Code  of  Civil  Procedure  of  the  Federal  District, 
there  is  a,  res  judicata  when  the  Judgment  has  become  executive  by  the  operation 
of  the  law  or  by  judicial  declaration. 

Art.  623.  The  following  become  executive  by  operation  of  law :  I.  Judgments 
which  have  been  pronoimced  in  verbal  actions,  when  the  interest  concerned  does 
not  exceed  five  hundred  pesos;  —  II.  Judgments  of  a  cotirt  of  second  instance 
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civil,  salvo  los  casos  en  que  este  Codigo  disponga  otra  cosa;  —  III.  Las  de  arbitros 
y  arbitradores,  conforme  k  las  reglas  para  esta  clase  de  juicio;  —  IV.  Las  de  casa- 
cion;  —  V.  Las  de  apelacion  y  casacion  denegadas;  —  VI.  Las  que  dirimen  una 
competencia;  —  VII.  Las  demas  que  se  declaran  irrevocables  per  prevencionea 
expresas  de  este  Codigo  6  del  Civil,  asi  como  aquellas  de  las  que  se  dispone  que  no 
haya  mas  recurso  que  el  de  responsabilidad.  —  624.  Causan  ejecutoria  por  decla- 
racion  judicial :  I.  Las  sentencias  consentidas  expresamente  por  las  partes,  por  sus 
representantes  legitimos  6  por  sus  apoderados  con  poder  6  clausula  especial;  — 
II.  Las  sentencias  de  que,  hecha  notificacion  en  forma,  no  se  interpone  recurso 
en  el  termino  senalado  por  la  ley;  —  III.  Las  sentencias  de  que  se  ha  interpuesto 
recurso,  y  no  se  ha  continuado  en  el  termino  legal. 


Oportimo  es  recordar  que  en  materia  mercantU  no  hay  juicios  verbales,  siendo 
todos  escritos;  y  que  el  recurso  de  apelacion  solo  se  admite  cuando  el  interns  del 
negocio  excede  de  mil  pesos.  De  suerte  es  que  los  juicios  mercantiles,  de  interes 
igual  6  inferior  a  mil  pesos  causan  ejecutoria  por  ministerio  de  la  ley. 

El  articulo  de  aclaracion  de  estar  ejecutoriada  la  sentenoia,  se  sustancia  con 
un  escrito  de  cada  parte,  teniendose  tres  dias  para  contestar  y  otros  tres  para  dictar 
la  resolucion.  Esta  consiste  en  la  declaracion  de  que  la  sentencia  ha  causado  eje- 
cutoria; y  la  hace  el  mismo  juez  que  ha  pronunciado  la  sentencia,  6  el  tribunal 
cuando  declara  desierto  el  recurso  que  no  se  continua  en  el  termino  legal.  El  auto 
de  declaracion  de  estar  ejecutoriada  una  sentencia  no  admite  mas  recurso  que  el 
de  responsabilidad. 

n.  Ejecucion  de  las  Sentencias. 

Debe  ejecutar  la  sentencia,  segtin  el  articulo  1346  del  Codigo  de  Comercio, 
el  juez  que  la  dicto  en  primera  instancia,  6  el  designado  en  el  compromise,  en  caso 
de  procedimiento  convencional. 

M  ejecutar  el  fallo  pueden  presentarse  dos  casos,  segtin  que  haya  6  no  bienes 
embargados.  Hay  bienes  embargados  cuando  se  ha  practicado  la  providencia  pre- 
cautoria  del  secuestro  provisional  en  bienes  del  demandado,  lo  que  puede  acon- 
tecer  en  toda  reclamacion  de  cosa  determinada  6  de  prestacion  de  dinero ;  y  ademas 
en  todos  los  juicios  ejecutivos  que  por  privilegio  de  la  ley  comienzan  con  el  embargo 
de  bienes  del  demandado.  En  estos  diversos  casos,  en  que  existen  con  anterioridad 
los  bienes  en  secuestro,  no  tienen  que  seguirse  mas  que  las  prescripciones  relativas 
a  los  remates,  pidiendolo  asi  &  la  autoridad  judicial  y  observando  los  terminos  y 
formalidades  que  la  ley  establece  para  Uevarlo  a  cabo,  y  para  aplicar  el  producto 
del  remate  al  pago  de  la  prestacion  que  se  reolama. 

Pero  no  habiendo  bienes  embargados,  debe  estarse  a  lo  que  dispone  la  ley 
comun  respecto  de  la  ejecucion  de  las  sentencias,  que  comprende  tambien  las  tran- 
sacciones  y  los  convenios  celebrados  en  juicio.  Pedida  pues  la  ejecucion  de  sentencia, 
se  precede  al  embargo  de  bienes  del  deudor,  para  lo  cual  dicta  el  juez  el  auto  en  que 
se  contiene  la  orden  respectiva;  y  si  requerido  el  deudor,  por  el  actuario  del  juzgado, 
de  pago  de  las  cantidades  que  importe  el  interes  del  juicio,  y  los  demas  gastos  a 
que  le  haya  condenado  la  sentencia,  no  verifica  el  pago,  se  embarga  en  el  orden 
siguiente,  segun  el  articulo  1023  del  Codigo  de  Procedimientos  Civiles  del  Distrito: 
I.  Dinero;  —  II.  Alhajas;  —  III.  Erutos  y  rentas  de  toda  especie;  —  IV.  Bienes 
muebles  no  comprendidos  en  las  fracciones  anteriores;  —  V.  Bienes  raices;  — 
VI.  Sueldos  6  pensiones;  —  VII.  Cr6ditos. 

Si  el  credito  estuviere  garantido  con  prenda,  se  embargan  primeramente  los 
bienes  empenados,  y  si  estos  no  alcanzaren  para  cumbrir  la  deuda,  se  precede  al 
embargo  de  otros  bienes  del  deudor,  en  el  orden  antes  senalado.  El  deudor  respende 
conforme  al  articulo  1928  del  Codigo  Civil,  de  sus  obligaciones,  con  todos  sus  bienes 
presentes  y  futures;  y  por  tanto  todos  le  pueden  ser  embargados,  en  el  caso  de 
ejecucion  de  sentencia,  exceptuandose  unicamente  los  siguientes,  que  enumera  el 
articulo  1026  del  Codigo  de  Procedimientos  Civiles:    I.  El  lecho  cuotidiano  y  los 
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which  have  been  pronounced  in  any  civil  action  or  matter,  saving  the  cases  in  which 
this  Code  provides  otherwise;  —  III.  Awards  of  judicial  and  amicable  arbitrators, 
according  to  the  rules  for  this  kind  of  proceeding ;  —  IV.  Judgments  of  the  Court 
of  Cassation ;  —  V.  Judgments  dismissing  ordinary  appeals  or  appeals  to  the  Court 
of  Cassation;  —  VI.  Judgments  deciding  a  question  of  competence;  —  VII.  Other 
judgments  which  are  declared  irreversible  by  the  express  provisions  of  this  or  the 
Civfl  Code,  as  also  those  concerning  which  it  is  provided  that  there  is  no  other  remedy 
than  that  of  the  personal  liability  of  the  judge.  —  624.  The  following  are  executive 
by  declaration  of  the  court:  I.  Judgments  which  are  expressly  consented  to  by 
the  parties,  by  their  lawful  representatives  or  by  their  attorneys  holding  a  special 
power  or  condition ;  —  II.  Judgments  from  which,  after  notification  has  been  made  in 
due  form,  no  appeal  has  been  entered  in  the  period  appointed  by  law;  —  III.  Judg- 
ments from  which  an  appeal  has  been  entered,  but  this  has  not  been  continued 
within  the  legal  term. 

It  is  weU  to  remember  that  there  are  no  verbal  actions  in  commercial  matters, 
all  being  written ;  and  that  the  remedy  by  appeal  is  only  allowed  when  the  interest 
of  the  matter  exceeds  one  thousand  peaoB.  So  it  happens  that  commercial  actions 
with  equal  or  less  interest  than  one  thousand  pesos  are  executive  by  operation 
of  law. 

The  application  to  declare  that  a  judgment  is  executive  is  substantiated  by  one 
document  on  each  side,  there  being  three  days  to  answer  and  another  three  days 
to  pronoimce  the  decision.  The  latter  consists  in  a  declaration  that  the  judgment 
has  become  executive,  and  it  is  made  by  the  same  judge  as  pronounced  the  judg- 
ment, or  by  the  tribunal  when  it  declares  an  appeal  to  be  abandoned  which  is  not 
continued  within  the  legal  term.  The  order  making  the  declaration  that  a  judg- 
ment is  executive  is  subject  to  no  remedy  other  than  that  of  the  personal  Uability 
of  the  judge. 

II.  Execution  of  judgments. 

By  article  1346  of  the  Commercial  Code,  the  judge  of  first  instance  who  pro- 
nounced the  judgment  must  execute  it,  or  the  judge  who  is  indicated  in  the  sub- 
mission, in  the  case  of  arbitration  proceedings. 

Two  cases  may  present  themselves  on  executing  the  judgment,  according  to 
whether  there  is  any  arrested  property  or  not.  There  is  arrested  property  when 
a  precautionary  order  for  provisional  sequestration  of  the  property  of  the  defendant 
has  been  made,  which  may  happen  in  every  claim  for  a  thiiig  certain  or  for  payment 
of  a  sum  of  money;  and  also  in  executive  actions  which  by  a  legal  privilege  begin 
with  the  arrest  of  the  property  of  the  defendant.  In  these  different  cases,  in  which 
there  is  property  which  has  already  been  sequestrated,  only  the  provisions  which 
relate  to  sales  by  auction  have  to  be  observed.  Thus  application  is  made  to  the 
authority  of  the  courts  with  due  observation  of  the  terms  and  formalities  enacted 
by  law  for  consummating  the  sale,  and  for  applying  the  proceeds  of  the  auction 
to  effecting  the  payment  which  is  claimed. 

But  when  there  is  no  arrested  property,  the  procedure  must  conform  to  the 
provisions  of  the  common  law  with  respect  to  the  execution  of  judgments,  which 
include  also  compromises  and  agreements  made  in  the  action.  When  execution 
of  a  judgment  has  been  applied  for,  an  arrest  of  the  property  of  the  debtor  takes 
place,  for  which  purpose  the  Judge  pronounces  a  decree  which  contains  the  correspond- 
ing order;  and  if  the  debtor  on  being  required  by  the  notary  of  the  court  to  pay 
the  sums  to  which  the  interest  concerned  in  the  action  amounts,  and  the  other  ex- 
penses to  which  the  judgment  has  condemned  him,  fails  to  make  the  payment, 
an  arrest  is  made  in  the  following  order,  according  to  article  1023  of  the  Code  of 
civil  Procedure  of  the  District:  I.  Money;  —  11.  Jewels;  —  III.  Produce  and  in- 
come of  aU  kinds ;  —  IV.  Movables  which  are  not  included  in  the  foregoing  sections ;  — 
V.  Real  property;  —  VI.  Salaries  or  periodical  payments;  —  VII.  Credits. 

If  the  credit  has  been  secured  by  a  pledge,  the  property  pledged  is  fu^t  arrested, 
and  if  that  does  not  suffice  to  meet  the  debt,  the  other  property  of  the  debtor  will 
be  successively  arrested  in  the  above  named  order.  Under  article  1928  of  the  Civil 
Code,  the  debtor  answers  for  his  obligations  with  all  his  property,  present  and 
future;  and  therefore  in  the  event  of  a  judgment  being  executed,  aU  his  property 
can  be  arrested,  excepting  only  the  following,  as  enumerated  in  article  1026  of  the 
Code  of  Civil  Procedure:  I.  The  bed  in  daily  use  and  the  clothing  and  ordinary 
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vestidos,  muebles  comunes  y  de  uso  indispensable  del  deudor,  de  su  mujer  y  de 
sus  hijos,  no  siendo  de  lujo  a  juicio  del  juez;  —  II.  Los  instrumentos  y  utiles  nece- 
sarios  para  el  arte  u  oficio  a  que  el  deudor  este  dedicado ;  —  III.  Los  bueyes  u  otros 
animales  propios  para  la  labranza,  en  cuanto  fuere  necesario  para  el  servicio  de 
la  finca  a  que  est6n  destinados;  —  IV.  Los  libros  de  las  personas  que  ejerzan  prOf 
fesiones  Uterarias  en  cuanto  fueren  necesarias  para  el  ejercioio  de  ellas,  a  juicio 
del  juez,  a  cuyo  efecto  oira  el  informe  de  un  perito  nombrado  por  el;  —  V.  Los  ins» 
trumentos  de  los  medicos,  de  los  cirujanos  y  de  los  ingenieros,  en  cuanto  fueren 
necesarios  para  el  ejercicio  de  sus  profesiones,  a  juicio  del  juez,  a  cuyo  efecto  oird 
el  informe  de  un  perito  nombrado  por  el;  —  VI.  Las  armas  y  cabaUos  de  los  mili'. 
tares  en  actual  servicio,  indispensables  para  6ste,  conforme  a  las  leyes  relativaa;  — 
Vn.  Los  efectos  propios  para  el  fomento  de  las  negociaciones  industriales,  en  cuanto 
fueren  necesarios  para  su  servicio  y  movimiento,  a  juicio  del  juez,  a  cuyo  efecto 
oira  el  informe  de  un  perito  nombrado  por  el;  —  VIII.  Las  mieses  hasta  antes  de 
la  cosecha;  —  IX.  El  derecho  de  usufructo,  pero  no  los  frutos  de  este;  —  X.  Los 
derechos  de  uso  y  de  habitacion;  —  XL  Las  pensiones  alimenticias  en  los  casos 
del  articulo  siguiente;  —  XII.  Las  servidumbres,  a  no  ser  que  se  embargue  el  fundo 
a  cuyo  favor  esten  constituidas ;  pero  en  la  de  aguas  pueden  ser  embargados  estas, 
cuando  ya  esten  en  el  predio  dominante ;  —  XIII.  La  renta  vitaUcia  en  los  terminos 
establecidos  en  los  articulos  2799  a  2801  del  Codigo  CSvU;  los  sueldos  y  emolumentos 
de  los  empleados  y  funcionarios  publicos,  sean  civHes  6  militares,  y  las  asignaciones 
de  los  pensionistas  del  Erario.  (Los  articulos  del  Codigo  Civil  citados  prescriben: 
que  el  que  constituye  a  titulo  gratuito  una  renta  vitaUcia  sobre  sus  bienes,  puede 
disponer  al  tiempo  del  otorgamiento,.  que  no  estara  sujeta  a  embargo  por  derecho 
de  un  tercero;  y  que  si  la  renta  se  ha  constituido  para  alimentos,  no  podra  ser  em- 
bargada  sino  en  la  parte  que,  a  juicio  del  juez,  exceda  de  la  cantidad  que  sea  nece- 
saria  para  cubrir  aquellos,  segun  las  circunstancias  de  la  persona.) 

El  articulo  de  procedimientos  a  que  se  refiere  la  fraccion  XI  de  la  enumeracion 
anterior,  es  el  siguiente: 

«Art.  1027.  El  deudor  sujeto  a  patria  potestad  6  a  tutela,  el  que  estuviere 
fisicamente  impedido  para  trabajar,  y  el  que  sin  culpa  carezca  de  bienes  6  de  pro- 
fesion  u  oficio,  tendran  alimentos  que  el  juez  fijara,  atendidas  la  importancia  de 
la  demanda  y  de  los  bienes,  y  las  circunstancias  del  demandado.»  Esta  disposicion 
se  extiende  al  donante  que  fuere  demandado  por  el  donatario,  atendido  el  importe 
de  la  donacion  (art.  1029  del  mismo  Codigo). 

Si  el  embargo  se  practica  en  sueldos  6  salarios  de  empleados  y  sirvientes  parti- 
culares,  solo  podra  embargarse  la  quinta  parte  del  total  cuando  no  Uegaren  &  pcho- 
cientos  pesos  en  cado  ano;  la  cuarta  desde  ochocientos  a  dos  mil,  y  la  teroera  de 
dos  mil  en  adelante.  Si  se  embargan  bienes  que  estuvieren  arrendados  6  alqmlados, 
los  arrendatarios  entregaran  las  rentas  6  alquUeres  al  depositario  que  se  haya  nom- 
brado; y  si  el  arrendamiento  terminare  durante  el  embargo,  el  arrendatario  no 
entregara  la  cosa  arrendada  6  alquUada  sino  con  autorizacion  judicial. 

De  todo  embargo  de  bienes  raices  se  toma  razon  en  el  registro  de  hipotecas 
del  partido  de  la  ubicacion  de  los  bienes,  HbrandosS  al  efecto  por  duplicado  copia 
certrficada  de  la  diligencia  de  embargo:  imo  de  los  ejemplares,  despues  de  dili- 
genciado,  se  unira  a  los  autos  y  el  otro  quedara  en  la  expresada  Oficina. 

Cuando  no  se  supiere  el  paradero  del  deudor,  ni  tuviere  casa  en  el  lugar  del 
juicio,  se  le  hace  el  requerimiento  de  pago  que  ordene  la  sentencia  ejecutoriada, 
por  medio  de  pubUcaciones,  por  cinco  dias  consecutivos  en  el  «Boletin  Judicial», 
y  otro  periodico  de  los  de  mas  circulacion,  a  juicio  del  juez;  y  el  requerimiento 
hecho  en  esta  forma  surte  sus  efectos  dentro  de  ocho  dias,  despues  de  los  cuales 
se  precede  al  embargo  en  los  terminos  ya  expresados  (arts.  1044  y  1046  del  Codigo 
de  Procedimientos  CivUes). 

El  deudor  tiene  el  derecho  de  designar  los  bienes  que  han  de  embargarse;  y 
solo  cuando  se  rehuse  a  hacerlo  6  cuando  este  ausente,  puede  hacerlo  el  acreedor, 
pero  sin  sujetarse  .al  orden  establecido  en  el  citado  articulo,  en  los  casos  siguien- 
tes :  I.  Si  para  hacerlo  estuviere  autorizado  por  el  demandado  en  virtud  de  convenio 
expreso ;  —  II.  Si  el  demandado  no  presenta  ningunos  bienes ;  —  III.  Si  los  bienes 
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chattels  indispensable  for  the  use  of  the  debtor,  his  wife  and  his  children,  not  being 
articles  of  luxury  in  the  opinion  of  the  judge;  —  11.  The  instruments  and  tools 
necessary  for  the  art  or  craft  to  which  the  debtor  devotes  himself;  —  III.  The  oxen 
and  other  animals  for  labour,  in  so  far  as  is  necessary  for  the  service  of  the  estate 
for  which  they  are  intended;  —  IV.  The  books  of  persons  who  carry  on  literary 
professions  in  so  far  as  they  are  necessary  for  the  exercise  thereof  in  the  opinion 
of  the  judge,  for  which  purpose  he  shall  hear  the  report  of  an  expert  appointed 
by  him;  —  V.  The  instruments  of  physicians,  surgeons  and  engineers,  in  so  far 
as  they  are  necessary  for  the  exercise  of  their  professions  in  the  opinion  of  the  judge, 
for  which  purpose  he  shall  hear  the  report  of  an  expert  appointed  by  him ;  —  VI.  Such 
arms  and  horses  of  military  men  on  active  service  as  are  indispensable  therefor, 
accordiag  to  the  corresponding  laws;  —  VII.  The  effects  proper  to  the  develop- 
ment of  industrial  businesses,  in  so  far  as  they  are  necessary  for  their  service  and 
movement  in  the  opinion  of  the  judge,  for  which  purpose  he  shall  hear  the  report 
of  an  expert  appointed  by  him;  —  VIII.  The  crops  until  the  harvest;  —  IX.  Rights 
of  usufruct,  but  not  the  produce  thereof ;  —  X.  The  rights  of  use  and  habitation ;  — 
XI.  The  allowances  for  maintenance  in  the  cases  included  in  the  foUowing  article ;  — 
Xn.  Servitudes,  unless  the  estate  in  favour  whereof  they  are  constituted,  is  arrested ; 
but  in  the  case  of  a  servitude  of  water,  the  waters  may  be  arrested,  when  they 
are  in  the  dominant  tenement;  —  XIII.  The  income  for  life  in  the  circumstances 
enacted  in  articles  2799  to  2801  of  the  Civil  Code ;  the  salaries  and  emoluments 
of  public  employees  and  functionaries,  whether  civil  or  military,  and  the  allowances 
made  to  pensioners  of  the  Treasury.  (The  above-mentioned  articles  of  the  Civil 
Code  prescribe  that  a  person  who  charges  a  life  payment  on  his  property  without 
valuable  consideration,  may,  at  the  time  of  the  grant  thereof,  direct  that  it  shall 
not  be  subject  to  arrest  by  a  third  person;  and  that  if  the  income  has  been  con- 
stituted for  maintenance,  it  shall  not  be  possible  to  arrest  it,  saving  as  respects 
that  part  which,  in  the  opinion  of  the  judge,  exceeds  the  sum  necessary  to  provide 
maintenance,  according  to  the  circumstances  of  the  individual.) 

The  procedure  article  to  which  section  XI  of  the  preceding  enumeration  refers, 
is  as  follows: 

"Art.  1027.  Debtors  who  are  subject  to  patria  potestas  or  guardianship,  those 
who  are  phjrsically  prevented  from  working,  and  those  who  without  their  fault  are 
without  property,  profession  or  craft,  shall  have  such  maintenance  as  the  judge 
shaU  fix,  on  consideration  of  the  importance  of  the  claim  and  of  the  property,  and 
the  circumstances  of  the  defendant."  This  provision  extends  to  a  donor  who  is 
sued  by  the  donee,  consideration  being  given  to  the  amount  of  the  gift  (art.  1029 
of  the  same  Code). 

If  the  arrest  attaches  wages  or  salaries  of  private  employees  and  servants, 
only  the  fifth  part  of  the  whole  may  be  arrested  when  they  do  not  amount  to  eight 
hundred  pesos  in  each  year;  the  fourth  part  from  eight  hundred  to  two  thousand 
pesos,  and  the  third  part  from  two  thousand  upwards.  If  property  is  arrested  which 
is  rented  or  leased,  the  lessees  must  pay  or  deliver  the  rents  or  income  to  the  depositary 
who  has  been  appointed;  and  when  the  lease  terminates  during  the  arrest,  the  lessee 
must  not  deliver  the  thing  rented  or  hired  without  the  authorisation  of  the  court. 

Every  arrest  of  real  property  is  entered  in  the  registry  of  mortgages  of  the 
judicial  district  where  the  property  is  situated,  and  for  this  purpose  a  certified 
duplicate  copy  of  the  proceeding  of  arrest  must  be  drawn  up :  one  of  the  copies  must, 
aiter  the  proceeding,  be  annexed  to  the  record  and  the  other  must  remain  in  the 
said  Office. 

When  the  whereabouts  of  the  debtor  are  not  known,  and  he  has  no  house  in 
the  place  of  the  action,  the  demand  for  payment  ordered  by  a  final  judgment  is 
made  by  publishing  it  for  five  consecutive  days  in  the  "Boletin  Judicial",  and  an- 
other paper  which  in  the  opinion  of  the  judge  has  the  largest  circulation;  and  a 
demand  made  in  this  way  produces  its  effects  in  eight  days,  after  which  the  arrest 
follows  in  the  terms  already  stated  (arts.  1044  and  1046  of  the  Code  of  Civil  Proce- 
dure). 

The  debtor  is  entitled  to  indicate  the  property  which  is  to  be  arrested;  and 
only  when  he  refuses  so  to  do  or  when  he  is  absent,  may  the  creditor  do  so,  but  iu 
the  following  cases  without  being  subject  to  the  order  enacted  by  the  article  already 
cited :  I.  If  he  has  been  authorised  so  to  do  by  the  defendant  by  virtue  of  an  express 
agreement;  —  11,  If  the  defendant  fails  to  produce  any  property;  —  III.  If  the 
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estuvieren  en  distintos  lugares:  en  este  caso  puede  escoger  los  que  se  hallen  en 
el  lugax  del  juicio  (arts.  1048  y  1049  del  Codigo  de  Procedimientos  Civiles.) 

Es  principio  consignado  en  la  ley  que  el  embargo  solo  precede  y  subsiste  en 
cuanto  basta  a  cubrir  la  suerte  principal  y  las  costas,  incluyendo  en  aquellas  los 
nuevos  vencimientos  y  r6ditos  hasta  la  conclusion  del  juicio  (art.  1051  del  Codigo 
de  Procedimientos  Civiles).  Se  concede  al  acreedor  la  facultad  de  ampliar  el  embargo, 
como  consecuencia  del  principio  que  antecede,  en  tres  casos:  cuando  no  basten 
los  bienes  embargados  para  cubrir  la  deuda  y  las  costas,  ya  fuere  la  insuficiencia 
manifiesta  desde  un  principio,  6  ya  despues  por  nuevo  avaWo  que  se  practique  trans- 
currido  un  aiio :  cuando  no  se  embargan  bienes  suficientes  por  no  tenerlos  el  deudor 
y  despues  aparecen  6  se  adquieren:  y  en  los  casos  de  tercerias,  bastando  su  inter- 
posicion  para  decretar  la  ampliacion  del  embargo. 

De  todas  estas  prescripciones  del  derecho  comun,  solo  sufre  modificacion,  en 
los  juicios  mercantUes,  la  relativa  al  orden  en  que  ban  de  embargarse  los  bienes, 
que  es  el  siguiente  segun  el  articulo  1395  del  Codigo  de  Comercio:  I.  Las  mercan- 
cias;  —  II.  Los  creditos  de  facil  y  pronto  cobro,  a  satisfaccion  del  acreedor;  — 
III.  Los  demas  muebles  del  deudor;  —  IV.  Los  inmuebles;  —  V.  Las  demas  aociones 
y  derechos  que  tenga  el  demandado. 

Ademas,  la  ley  mercantil  contiene  una  importante  prevencion  para  la  diM- 
gericia  de  embargo,  dictada  seguramente  con  la  mira  de  favorecer  aqui  como  en 
el  resto  de  la  legislacion  Mercantil,  la  rapidez  de  la  tramitacion  y  la  seguridad 
del  acreedor.  La  prescripcion  a  que  se  alude,  dice  asi:  «Cualquiera  dificultad 
suscitada  en  el  orden  que  deba  seguirse,  no  impedira  el  embargo.  El  ejecutor  la 
allanara,  prefiriendo  lo  que  prudentemente  crea  mas  realizable,  a  reserva  de  lo 
que  determine  el  juez. 

III.  Deposito  de  los  bienes  embargados. 

El  articulo  1050  del  Codigo  de  Procedimientos  Civiles,  supletorio  del  de  Co- 
mercio, manda  que  los  bienes  embargados  se  depositen  en  la  persona  que  nombre  el 
acreedor,  mediante  formal  inventario.  En  el  derecho  comun,  el  depositario  debe 
dar  fianza  de  su  manejo,  a  satisfaccion  del  juez,  por  la  cantidad  que  este  designe, 
6  acreditar  que  tiene  bienes  raices  bastantes  para  responder  del  secuestro;  pero 
en  el  procedimiento  mercantil,  no  se  exige  tal  garantia  que  ocasiona  dilaciones  y 
origina  dificultades  para  constituir  el  deposito,  y  este  se  constituye  bajo  la  simple 
responsabilidad  del  acreedor  (art.  1392  del  Codigo  de  Comercio).  En  todo  lo  demas, 
se  siguen  las  prevenciones  del  derecho  comun,  contenidas  en  el  titulo  X,  capitulo  I, 
del  libro  I  del  Codigo  de  Procedimientos  Civiles  del  Distrito  Federal,  en  esta  localidad. 

Preve  este  los  casos  de  las  diferentes  especies  de  bienes  en  que  puede  recaer 
el  secuestro,  y  que  son :  dinero  efectivo,  alhajas,  creditos,  en  otros  bienes  muebles, 
en  fincas  rusticas  6  urbanas,  y  en  negociaciones  mercantUes  6  industriales. 

El  dinero  efectivo  6  alhajas,  se  deposita  precisamente  en  un  Banco  autorizado 
legabnente  al  efecto  (en  el  Distrito  Federal,  el  Banco  Nacional  del  Mexico) ;  cuando 
se  aseguren  creditos,  el  embargo  se  reduce  a  notificar  al  que  deba  pagarlos,  que 
re  tenga  la  cantidad  6  cantidades  correspondientes  a  disposicion  del  Juzgado,  aper- 
cibido  de  doble  pago  en  caso  de  desobediencia ;  y  al  acreedor  de  esos  creditos,  si 
es  el  ejecutado,  que  no  disponga  de  ellos,  bajo  las  penas  que  seiiala  el  Codigo  Penal. 
Si  se  asegura  en  el  embargo  el  titulo  mismo  del  cr^dito,  se  nombra  un  depositario 
que  lo  conserva  en  guarda  y  tiene  obligacion  de  hacer  todo  lo  necesario,  judicial 
6  extrajudicialmente  para  que  no  se  altere  el  derecho  que  el  titulo  represente.  Y  si 
los  creditos  que  se  embargan  fueren  litigiosos,  se  notifica  al  juez  de  los  autos  respec- 
tivos,  el  embargo  de  aquellos  dandole  a  conocer  al  depositario  para  que  este  cumpla 
ante  el  sus  obfigaciones. 

Los  bienes  muebles  embargados  quedan  bajo  la  custodia  del  depositario  quien 
los  conserva  a  disposicion  del  juez  respective,  mamfestando  el  lugar  en  que  quede 
constituido  el  deposito,  y  recabando  la  autorizacion  para  hacer,  en  caso  necesario, 
los  gastos  de  almacenaje.  En  caso  de  que  los  bienes  muebles  fueren  cosas  fungibles, 
el  depositario  tiene  ademas,  obligacion  de  imponerse  del  precio  que  tengan  en  la 
plaza,  a  fin  de  venderlos  oportuna  y  favorablemente,  previa  autorizaci6n  del  Juz- 
gado.  Y  si  fueren  cosas  faciles  de  deteriorarse  6  demeritarse,  debe  poner  en  cono- 
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property  is  in  different  places :  in  this  event  he  may  choose  that  which  is  in  the 
place  of  the  action  (arts.  1048  and  1049  of  the  Code  of  Civil  Procedure). 

The  principle  is  laid  down  by  the  law  that  an  arrest  is  only  available  and  subsist- 
ing in  so  far  as  is  sufficient  to  meet  the  principal  debt  and  the  costs,  including  therein 
new  matiirities  and  interest  up  to  the  conclusion  of  the  action  (art.  1051  of  the 
Code  of  Civil  Procedure).  The  creditor  is  granted  the  power  of  extending  the  arrest 
as  a  consequence  of  the  above  principle  in  three  cases :  when  the  property  arrested 
is  insufficient  to  meet  the  debt  and  the  costs,  whether  the  insufficiency  is  evident 
from  the  beginning,  or  later  by  a  fresh  valuation  to  be  made  at  the  expiration  of 
a  year:  when  insufficient  property  is  arrested  because  the  debtor  does  not  possess 
enough  and  it  appears  or  is  acquired  afterwards:  and  in  the  cases  of  third  party 
claims,  such  intervention  being  sufficient  to  order  the  extension  of  the  arrest. 

Of  all  these  provisions  of  the  common  law,  the  only  one  which  imdergoes 
modification  in  commercial  actions  is  that  which  relates  to  the  order  in  which  the 
property  is  to  be  arrested,  which  under  article  1395  of  the  Commercial  Code  is 
as  follows :  I.  Goods ;  —  II.  Credits  which  can  be  easily  and  promptly  collected,  to 
the  satisfaction  of  the  creditor;  —  III.  The  other  movables  of  the  debtor;  —  IV.  The 
immovables ;  —  V.  The  other  rights  of  action  and  rights  possessed  by  the  defendant. 

Also  the  commercial  law  contains  an  important  provision  for  the  proceeding 
of  arrest,  which  must  surely  have  been  dictated  with  the  view  of  favouring  the 
rapidity  of  the  procedure  and  the  safety  of  the  creditor  in  this  point  as  in  the  rest 
of  the  commercial  legislation.  The  provision  alluded  to  is  as  follows:  "Any  dif- 
ficulty raised  as  to  the  order  which  ought  to  be  followed,  shall  not  prevent  the 
arrest.  The  executing  officer  shall  settle  it,  with  preference  for  that  which  he  reason- 
ably considers  the  most  realisable,  subject  to  what  may  be  determined  by  the  judge." 

III.  Deposit  of  arrested  property. 

Article  1050  of  the  Code  of  Civil  Procedure,  which  supplements  the  Commercial 
Code,  directs  that 'the  property  arrested  should  be  deposited  with  a  person  to  be 
nominated  by  the  creditor,  under  a  formal  inventory.  By  the  common  law,  the 
depositary  must  give  security  for  his  management  to  the  satisfaction  of  the  judge 
in  the  sum  to  be  appointed  by  the  latter,  or  must  prove  that  he  possesses  real  pro- 
perty sufficient  to  answer  for  the  sequestration;  but  in  the  commercial  procedure 
no  such  guaranty  is  required,  as  it  causes  delays  and  occasions  difficulties  in  con- 
stituting the  deposit,  and  this  is  constituted  under  the  simple  responsibility  of 
the  creditor  (art.  1392  of  the  Commercial  Code).  In  all  other  respects,  the  provisions 
of  the  common  law  are  observed,  as  contained  in  Title  X,  Chapter  I,  Book  I  of  the 
Code  of  Civil  Procedure  of  the  Federal  District  in  this  locality. 

This  provides  for  cases  of  there  being  different  kinds  of  property  on  which 
the  sequestration  may  attach,  and  which  are:  cash,  jewels,  credits,  other  movable 
property,  rural  or  urban  estates,  commercial  or  industrial  businesses. 

Cash  and  jewels  are  deposited  of  necessity  in  a  bank  legally  authorised  for 
this  purpose  (in  the  Federal  District,  the  National  Bank  of  Mexico).  When  credits 
are  to  be  secured,  the  arrest  is  confined  to  notifying  the  person  who  has  to  pay  them, 
to  retain  the  corresponding  sum  or  sums  at  the  disposition  of  the  Court,  under  a 
warning  of  double  payment  in  case  of  disobedience;  and  to  a  notification  of  the 
creditor  of  those  credits,  if  he  is  the  defendant,  not  to  dispose  of  them,  under  the 
penalties  named  in  the  Penal  Code.  If  the  actual  title  of  the  credit  is  secured  by 
the  arrest,  a  depositary  is  appointed  to  keep  it  and  he  is  under  the  obligation  to 
do  whatever  is  necessary,  both  judicially  and  extrajudicially,  to  secure  that  the 
right  represented  by  the  title  is  not  altered.  And  if  the  credits  which  are  arrested 
are  the  subject  of  litigation,  the  judge  of  the  corresponding  record  is  notified  of  the 
arrest  thereof,  and  notice  of  the  fact  is  also  given  to  the  depositary  in  order  that 
he  may  fulfil  his  obligations  to  the  court. 

Arrested  movables  remain  in  the  custody  of  the  depositary,  who  keeps  them 
at  the  disposition  of  the  proper  judge,  making  known  the  place  where  the  deposit 
is  constituted,  and  receiving,  if  necessary,  an  authorisation  to  incur  the  expenses 
of  warehousing.  When  the  movables  happen  to  be  fungibles,  the  depositary  has 
the  further  obligation  of  informing  himseK  of  the  price  which  they  have  in  the 
market,  so  as  to  sell  them  favourably  at  a  proper  time,  on  the  previous  author- 
isation of  the  Court.  And  if  the  things  are  perishable  or  may  lose  their  value,  he 
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cimiento  del  juez  el  deterioro  6  dem^rito  que  sufran,  &  fin  de  que  se  dicte  el  remedio 
oportuno. 

El  deposito  de  finca  urbana  que  haya  sido  embargada  y  sus  rentas,  6  solo  el 
de  6stas,  confiere  al  depositario  el  caracter  de  administrador,  y  en  esta  virtud,  puede : 
contratar  los  arrendamientos  en  los  terminos  que  le  dicta  ley;  recaudar  las  pensiones 
que  rinda  la  finca  en  sus  t6rminos  y  plazos,  procediendo  en  su  caso  contra  los  inqui- 
linos  morosos ;  hacer  los  gastos  ordmarios  de  la  finca  y  los  de  reparacion  6  cons- 
truccion  soUcitando  la  Ucencia  para  eUo;  pagar  los  r^ditos  de  los  censos  recono- 
cidos  sobre  la  misma  finca;  y  en  fin  representar  al  propietario  de  la  finca  en  todas 
las  relaciones  de  esta  con  la  Administracion  PubUca. 

«Si  el  secuestro  dice  el  articulo  807  del  Codigo  de  Procedimientos,  se  yerifica 
en  finca  rtistica  6  en  una  negociacidn  mercantil  6  indiistrial,  el  depositario  sera 
mero  interventor  con  cargo  de  la  oaja,  vigUando  la  contabiUdad;  inspeccionara  el 
manejo  de  la  negociacion  6  finca  rustica  en  su  caso,  y  las  operaciones  que  en  ella 
respectivamente  se  verifiquen,  a  fin  de  que  estas  produzcan  el  mejor  rendimiento 
posible;  vigilara  tambien  la  realizaoion  de  frutos  6  recaudaci6n  de  productos, 
ministrando  los  fondos  para  los  gastos  necesarios  y  ordinaries  de  la  negociacion 
6  finca  rlistica  en  su  caso,  en  los  que  nunca  debera  comprender  los  personales  del 
deudor,  a  no  ser  los  alimentos  que  judicialmente  se  le  bayan  declarado ;  y  atendera 
a  que  la  inversion  de  los  fondos  que  ministre  se  haga  cumpMa  y  convenientemente.» 

No  obstante  las  amplias  facultades  que  concede  al  articulo  transcrito  al  depo- 
sitario 6  interventor,  no  se  ha  querido  con  eUas  mas  que  asegurar  de  la  mejor  manera 
la  negociacion  secuestrada ;  pero  sin  quitar  al  propietario  la  f  acultad  de  administrarla 
Por  eso  la  ley  manda  que  si  el  interventor  encontrare  que  la  administracion  no  se 
hace  convenientemente,  6  puede  perjudicar  los  derechos  del  embargo,  lo  ponga 
en  conocimiento  del  juez  para  que,  sustanciado  el  incidente  respectivo,  se  dicten 
las  medidas  que  el  mismo  juez  estime  prudentes. 

El  depositario  que  maneje  fondos,  cualesquiera  que  sean,  esta  obligado  a  rendir 
cuenta  mensual  de  ellos,  la  que  si  no  fuere  aprobada,  determinara  la  separacion 
de  piano  del  interventor.  Lo  mismo  se  hara  cuando  el  depositario  no  rinda  la  cuenta 
mensual. 

IV.  Remate  de  los  bienes  embargados. 

Es  requisito  indispensable  para  ejecutar  la  sentencia,  que  esta  contenga  can- 
tidad  Hquida;  y  si  no  la  contiene,  la  parte  a  cuyo  favor  se  pronuncio,  al  promover 
la  ejecucion,  presenta  la  liquidacion,  de  la  cual  se  da  vista  por  tres  dias  a  la  parte 
condenada.  En  la  misma  forma  se  presenta  la  liquidacion  de  los  gastos  causados 
en  el  juicio  y  de  los  honorarios  de  los  profesores  y  abogados  que  hubieren  intervenido 
en  61.  De  la  liquidacion  se  da  vista  por  tres  dias  i,  la  parte  condenada  al  pago,  y 
si  nada  expone,  se  decreta  la  ejecucion  por  la  cantidad  que  importa  la  liquidacion. 
Si  expresare  su  disconformidad,  se  hace  conocer  6sta  d  la  parte  promovente,  la  que 
conste  dentro  de  tercero  dia,  faUando  el  juez  6  tribunal  dentro  de  igual  t^rmino 
lo  que  estime  justo.  De  esta  reclamacion  no  hay  mas  recurso  que  el  de  responsa- 
bUidad. 

Uenado  este  requisito,  y  siendo  por  supuesto  la  sentencia  ejecutoriada,  se 
procede  a  la  venta  de  los  bienes  secuestrados  pr6vio  avaluo  hecho  por  dos  corre- 
dores  6  peritos  y  un  tercero  en  caso  de  discordia,  nombrados  aquellos  por  las  partes 
y  6ste  por  el  juez.  Se  presenta  el  avaluo  y  se  notifica  de  61  a  las  partes,  y  en  seguida 
se  anuncia  en  la  forma  legal  la  venta  de  los  bienes,  por  tres  veces,  dentro  de  tres 
dias,  si  fuesen  muebles,  y  dentro  de  nueve  si  fuesen  raices,  rematandose  en  se- 
guida en  pliblica  almoneda  y  al  mejor  postor  conforme  a  derecho  (art.  1410  y 
1411  del  Codigo  de  Procedimientos  Civiles). 

No  puede  pedirse  indicacion  mas  senalada  de  recurrir  al  derecho  comun  que 
la  que  contienen  los  preceptos  que  se  acaban  de  copiar,  puesto  que  hablan  de 
anunciarse  en  la  forma  legal  la  venta  de  los  bienes,  y  del  remate  al  mejor  postor, 
conforme  a  derecho.  Es,  pues,  indispensable  conocer  las  disposiciones  de  la  ley 
comun  en  orden  d  los  remates. 
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must  inform  the  judge  of  the  deterioration  or  depreciation  which  they  may  suffer, 
so  that  he  may  order  the  appropriate  remedy. 

The  deposit  of  an  urban  estate  and  of  its  rents,  or  only  of  the  latter,  confers  on 
the  depositary  the  character  of  administrator,  and  by  virtue  thereof  he  can :  make 
leases  in  the  terms  directed  by  the  law;  recover  the  periodical  payments  rendered 
by  the  estate  at  their  times  and  periods,  and  proceed  against  dUatory  tenants, 
if  any;  iacur  the  ordinary  expenses  of  the  estate  and  those  of  repair  and  construc- 
tion on  appljnng  for  leave  for  that  pxirpose;  pay  the  admitted  headrents  on  the 
said  estate;  and  lastly,  represent  the  owner  of  the  estate  in  all  his  relations  with 
the  Public  Administration. 

Article  807  of  the  Code  of  Civil  Procedure  says  "If  the  arrest  attaches  a  rural 
estate  or  a  commercial  or  industrial  business,  the  depositary  shall  be  a  mere  supervisor 
ia  charge  of  the  money,  keeping  watch  on  the  book-keeping;  he  shall  inspect  the 
management  of  the  business  or  rural  estate,  as  the  case  may  be,  and  the  operations 
which  take  place  therein  respectively,  to  the  end  that  they  may  produce  the  greatest 
possible  return;  he  shall  also  watch  over  the  collection  of  the  fruits  and  the  ingather- 
ing of  the  produce,  supplying  the  funds  for  the  necessary  and  ordinary  expenses 
of  the  business  or  rural  estate,  as  the  case  may  be,  in  which  shall  never  be  included 
the  personal  expenses  of  the  debtor,  except  the  maintenance  which  may  have  been 
allotted  to  him  by  the  court ;  and  he  shall  take  care  that  the  funds  which  he  supplies 
are  completely  and  properly  spent." 

Notwithstanding  the  ample  powers  granted  by  this  article  to  the  depositary 
or  supervisor,  they  are  only  intended  to  secure  the  sequestrated  business  in  the 
best  way;  but  without  depriving  the  owner  of  the  power  of  management.  There- 
fore the  law  directs  that  if  the  supervisor  finds  that  the  management  is  not  conducted 
properly,  or  that  it  may  prejudice  the  rights  of  the  arrest,  he  may  bring  it  to  the 
knowledge  of  the  judge,  in  order  that,  on  the  substantiation  of  the  corresponding 
interlocutory  proceeding,  such  measures  way  be  ordered  as  the  said  judge  thinks 
reasonable. 

A  depositary  who  has  the  management  of  funds,  whatever  they  be,  is  bound 
to  render  a  monthly  account  thereof,  and  if  these  are  not  approved,  this  wUl  ifso 
facto  cause  the  dismissal  of  the  supervisor.  The  same  will  happen  when  the  deposi- 
tary fails  to  render  the  monthly  account. 

IV.  Auction  of  arrested  property. 

It  is  an  indispensable  requisite  for  executing  a  judgment  that  this  should  contain 
the  statement  of  a  liquidated  sum;  and  if  it  does  not  contain  this,  the  party  in 
whose  favour  it  was  pronounced  lodges  the  statement  of  the  liquidated  amount, 
on  moving  for  execution,  and  sight  thereof  is  given  to  the  party  condemned  for  three 
days.  In  the  same  way  is  lodged  the  statement  of  the  expenses  caused  in  the  action 
and  of  the  honoraria  of  the  professors  and  advocates  who  have  taken  part  therein. 
Sight  of  this  statement  is  given  to  the  party  condemned  to  pay  for  three  days, 
and  if  he  makes  no  remark,  execution  is  ordered  for  the  sum  to  which  the  state- 
ment amounts.  If  he  expresses  his  disagreement,  this  is  notified  to  the  party  moving 
within  the  three  days,  and  the  judge  or  tribimal  gives  judgment  as  he  or  it  thinl^ 
just  within  the  like  time.  The  only  remedy  from  the  decision  on  this  claim  is  that 
of  the  personal  liability  of  the  judge. 

When  this  requisite  has  been  fulfilled,  and  the  judgment  being  by  hypothesis 
in  a  state  for  execution,  the  sale  of  the  sequestrated  property  follows  on  a  previous 
valuation  made  by  two  brokers  or  experts,  with  a  third  in  case  of  disagreement, 
the  former  being  appointed  by  the  parties  and  the  latter  by  the  judge.  The  valuation 
is  lodged  and  the  parties  are  notified  thereof,  and  forthwith  the  sale  of  the  property 
is  announced  in  legal  form  on  three  occasions  within  three  days  in  the  case  of  movable 
property,  and  of  nine  days  in  the  case  of  immovable  property,  this  being  knocked 
down  forthwith  at  public  auction  to  the  highest  bidder  according  to  the  law  (arts. 
1410  and  1411  of  the  Code  of  Civil  Procedure). 

No  more  distinct  indication  of  the  necessity  of  resorting  to  the  common  law 
can  be  sought,  than  that  contained  in  the  precepts  which  have  just  been  tran- 
scribed, as  they  speak  of  announcing  the  sale  of  the  property  in  legal  form,  and  of 
knocking  down  to  the  highest  bidder,  according  to  law.  It  is  then  indispensabel 
to  know  the  provisions  of  the  common  law  as  regards  auctions. 

6* 
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Las  comprende  el  capitulo  II  del  titulo  X  del  libro  I  del  Codigo  de  Procedi- 
mientos  Civiles  del  Distrito  Federal,  y  de  eUas  van  a  mencionarse  las  mas  impor- 
tantes,  asi  como  las  contenidas  en  el  titulo  IX  del  mismo  libro  I  y  que  se  refieren 
al  anuncio  de  la  venta  de  los  bienes. 

«Justipreciados  los  bienes,  dice  el  articulo  752  del  Codigo  de  Procedimientos, 
se  anunciara  su  venta  pubUcandose  edictos  e  insertandose  en  el  «Boletin  Judiciab 
y  otro  periodico  de  mas  circulacion  a  juicio  del  juez.»  Y  el  articulo  754  del  mismo 
Codigo :  «Si  los  bienes  raices  estuvieren  situados  en  diversos  lugares,  en  todos  estos 
se  publicaran  los  edictos,  en  el  periodico  Oficial,  si  lo  hubiere  6  en  otro  cualquiera 
a  falta  de  aquel.  En  defecto  de  ambos,  se  fijaran  en  la  puerta  del  Juzgado.  En  el 
oaso  &  que  este  articulo  se  refiere,  se  ampliara  el  t^rmino  de  los  edictos,  concedi^n- 
dose  un  dia  mas  por  cada  veinte  Idlometros,  6  por  una  fraccion  que  exceda  de  la  mitad, 
y  se  calculara  para  designarlos  la  mayor  distancia  a  que  se  hallen  los  bienes. 

Y  ppr  ultimo,  el  articulo  753  manda  que  en  el  dia  senalado  en  los  edictos  se 
verfique  el  remate  a  la  hora  y  en  el  sitio  que  en  los  mismos  edictos  se  senale. 

El  remate  de  bienes  raices  es  pubUco,  y  debe  celebrarse  en  el  Juzgado  en  que 
actua  el  juez  que  fuere  competente  para  la  ejecucion.  Previamente  se  exhibira 
certificado  del  Registro  Publico,  de  los  gravamenes  que  reporten  los  bienes  que 
van  a  rematarse,  y  ha  de  constar  tambien  previamente  que  se  ha  citado  a  los  acree- 
dores  que  aparezcan  de  dicho  certificado,  debiendo  comprender  el  certificado  los 
ultimos  veinte  anos.  La  citacion  de  los  acreedores  tiene  por  objeto  garantizar  sus 
derechos,  para  lo  cual  se  les  concede  facultad  de  hacer  al  juez  las  observaciones 
que  estimen  oportunas,  y  de  apelar  del  auto  de  aprobacion  del  remate. 

Durante  el  remate  se  ponen  de  manifiesto  los  pianos  que  hubiere  y  los  avaltios 
practicados,  debiendo  ministrarse  a  los  postores  los  datos  que  pidan  y  se  hallen 
en  los  autos. 

El  juez  decide  de  piano  cualquiera  cuestion  que  se  suscite  relativa  al  remate, 
y  de  su  resolucion  no  hay  mas  recurso  que  el  de  responsabUidad. 

El  dia  del  remate,  a  la  hora  sefialada  pasa  el  juez  personalmente  lista  de  los 
postores  presentados,  y  concede  media  hora  para  admitir  a  los  que  de  nuevo  se 
presenten,  pasada  la  cual  ya  no  se  admiten  nuevos  postores  y  el  juez  declara  que 
va  a  procederse  al  remate,  revisando  desde  luego  las  posturas  (arts.  817  a  825  del 
Codigo  del  Procedimientos  Civiles). 

Las  posturas  se  formulan  por  escrito,  expresando  el  mismo  postor  6  su  represen- 
tante  con  poder  juridico :  I.  El  nombre,  edad,  capacidad,  estado,  profesion  y  domi- 
cilio  del  postor;  —  II.  Las  mismas  circunstancias  respecto  del  abonador;  —  III.  La 
cantidad  que  se  ofrezca  por  la  finca;  —  IV.  La  que  se  de  al  contado  y  los  terminos 
en  que  el  resto  haya  de  pagarse;  —  V.  El  interes  que  deba  causar  la  suma  que 
se  quede  reconociendo ;  —  VI.  La  sumision  expresa  al  juez  que  conozca  del  negocio 
para  que  haga  cumplir  el  contrato. 

Las  posturas  se  garantizan  con  un  abonador,  si  es  que  no  se  exhibe  su  importe 
en  dinero  efectivo,  en  el  acto  del  remate. 

El  abonador  garantiza  por  medio  de  un  escrito  llamado  papel  de  abono,  y  que 
debe  contener  la  renuncia  de  los  beneficios  de  orden,  excusion  y  division  (que  son 
los  beneficios  concedidos  comunmente  por  la  ley  a  los  fiadores),  y  se  firma  ante 
corredor  titulado,  quien  declara  que  conoce  al  que  subscribe  el  papel  de  abono, 
como  idoneo  para  el  remate  de  la  finca  de  que  se  trata,  atento  su  avaluo.  El  que 
firma  el  papel  de  abono  se  constituye  garante  de  la  postura,  pujas  y  mejoras  que 
haga  el  postor. 

El  ejecutante  puede  tambien  hacer  posturas,  y  en  este  caso  el  papel  de  abono  6  la 
exhibicion  en  dinero  se  Umitan  al  exceso  de  la  postura  sobre  el  importe  del  credito 
reclamado  en  la  fecha  del  remate. 

Estd  prohibido  hacer  posturas  reservandose  la  facultad  de  declarar  despu6s 
el  nombre  de  la  persona  para  quien  se  hizo;  pero  el  postor  si  puede  rematar  para 
un  tercero,  con  poder  6  clausula  especial  de  este. 

El  juez  caUfica  las  posturas,  no  pudiendo  admitir  las  que  no  sean  legales  ni 
las  que  no  estuvieren  abonadas.  Postura  legal  es  la  que  cubre  las  dos  terceras  partes 
del  avaMo,  6  del  precio  fijado  a  la  finca  hipotecada  en  su  caso,  con  tal  de  que  la 
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They  are  included  in  Chapter  II,  Title  X,  Book  I  of  the  Code  of  Civil  Procedure 
of  the  Federal  District,  and  the  most  important  of  them  wiU  now  be  mentioned, 
as  well  as  those  contained  in  Title  IX  of  the  same  Book  I,  which  refer  to  the  advertise- 
ment of  the  sale  of  property. 

"When  the  property  has  been  valued",  as  says  article  752  of  the  Code  of  Proce- 
dure, "its  sale  shall  be  advertised  by  the  publication  of  placards  and  by  insertions 
in  the  "Boletin  Judicial"  and  another  newspaper  having  in  the  opinion  of  the  judge 
the  largest  circulation".  Article  754  of  the  said  Code  says:  "When  real  property 
is  situated  in  different  places,  the  placards  shall  be  published  in  them  all,  and  in 
the  official  newspaper,  if  any,  or  failmg  this  in  some  other  newspaper.  In  the  absence 
of  both,  they  shall  be  posted  on  the  doors  of  the  Court.  In  the  case  to  which  this 
article  refers,  the  time  for  the  placards  shall  be  extended,  one  day  more  being  given 
for  each  twenty  kilometres,  or  for  each  part  thereof  in  excess  of  one  half,  and  for 
calculating  the  kilometres,  the  greatest  distance  shall  be  taken  at  which  the  property 
is  found." 

Lastly,  article  753  directs  that  the  auction  shall  take  place  on  the  day  named 
in  the  placards  at  the  hour  and  place  named  in  the  said  placards. 

Auctions  of  real  property  are  public,  and  must  take  place  in  the  Court  in  which 
the  judge  is  acting  who  is  the  competent  judge  for  the  execution.  There  must 
previously  be  exhibited  a  certificate  from  the  Public  Registry,  of  the  charges  affect- 
ing the  property  which  is  about  to  be  sold,  and  it  must  also  be  shown  previously 
that  the  creditors  named  in  the  said  certificate  have  been  cited.  The  certificate 
must  contain  the  last  twenty  years.  The  citation  of  the  creditors  is  intended  to 
secure  their  rights,  for  which  purpose  they  are  granted  the  power  of  making  such 
observations  to  the  judge  as  they  think  appropriate,  and  of  appealing  from  the 
order  approving  the  auction  sale. 

During  the  auction,  any  plans  there  may  be  are  produced  and  also  the  valua- 
tions which  have  been  made,  and  the  bidders  must  be  supplied  with  such  facts 
as  they  ask  for  and  which  are  to  be  found  in  the  record. 

The  judge  decides  at  once  any  question  which  may  arise  relating  to  the  sale, 
and  there  is  no  remedy  from  his  decision  other  than  that  of  his  personal  liability. 
On  the  day  of  the  auction  and  at  the  hour  named,  the  judge  personally  reads  through 
the  list  of  the  bidders  who  have  presented  themselves,  and  grants  half  an  hour  for 
admitting  those  who  present  themselves  anew,  at  the  expiration  whereof  no  new 
bidders  are  admitted  and  the  judge  declares  that  he  wiU  proceed  to  the  sale,  and 
at  once  examines  the  biddings  (arts.  817  to  825  of  the  Code  of  Civil  Procedure). 

The  biddings  are  drafted  in  writing,  the  bidder  or  his  representative  with  legal 
power  expressing:  I.  The  name,  age,  capacity,  status,  profession  and  address  of 
the  bidder;  —  II.  The  same  facts  as  regards  the  surety;  —  III.  The  amount  which 
is  offered  for  the  estate ;  —  IV.  The  amount  which  is  to  be  paid  down  and  the  terms 
in  which  the  rest  is  to  be  paid;  —  V.  The  interest  the  sum  which  I'emains  owing 
is  to  carry;  —  VI.  An  express  submission  to  the  judge  who  has  cognisance  of  the 
matter  for  him  to  cause  the  contract  to  be  performed. 

The  biddings  are  guaranteed  by  a  surety,  when  the  full  amount  is  not  produced 
in  cash  at  the  time  of  the  sale. 

The  surety  guarantees  by  means  of  a  document  called  "papel  de  abono",  which 
must  contain  a  renunciation  of  the  benefits  of  order,  'excusio"  and  division 
(which  are  the  benefits  generally  granted  by  law  to  sureties),  and  is  signed  in  the 
presence  of  a  certificated  broker,  who  declares  that  he  is  acquainted  with  the  person 
who  signs  the  document  of  suretyship,  as  being  a  fit  person  for  the  sale  of  the  estate 
in  question,  regard  being  had  to  its  valuation.  The  person  who  signs  the  document 
of  siu'etyship  constitutes  himself  guarantor  of  the  bid,  and  of  any  advances  made 
by  the  bidder. 

The  plaintiff  may  also  make  bids,  and  in  this  event  the  document  of  surety- 
ship or  the  production  of  cash  is  confined  to  the  excess  of  the  bidding  over  the 
amount  of  the  credit  claimed  at  the  date  of  the  auction. 

It  is  forbidden  to  make  bids  while  reserving  the  power  to  declare  afterwards 
the  name  of  the  person  for  whom  they  were  made;  but  the  bidder  may  bid  for  a 
third  person  when  he  holds  his  special  power. 

The  judge  adjudicates  on  the  biddings,  but  cannot  admit  those  which  are 
not  legal  or  those  which  are  not  guaranteed.  A  legal  bidding  is  one  which  equals  two 
third  parts  of  the  valuation,  or  of  the  price  fixed  for  the  mortgaged  estate,  as  the 
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parte  de  contado  sea  snficiente  para  pagar  el  oredito  6  oreditos  que  han  sido  objeto 
del  juicio  y  las  costas.  Si  esto  no  es  posible,  por  el  importe  del  avaluo,  seran  postura 
legal  las  dos  tercias  partes  del  avaluo  dadas  de  contado  (arts.  826  k  833  del  C6digo 
de  Procedimientos  Civiles). 

La  Secretaria  del  Juzgado  da  lectura  4  las  posturas  calificadas  de  buenas,  y 
se  conceden  quince  minutos  para  admitir  las  mejoras.  Pasado  este  tiempo,  el  juez 
declara  fincado  el  remate  &  favor  del  ultimo  postor  que  en  momentos  de  expirar 
los  quince  minutos,  haya  acabado  de  hacer  la  postura  que  mejore  las  anteriores; 
y  dentro  de  tres  dias  dicta  auto  el  juez  aprobando  6  no  el  remate,  auto  que  es  ape- 
lable  en  ambos  efectos  siempre  que  el  interfe  que  represente  la  postura  legal,  exceda 
de  quienientos  pesos  (arts.  834  y  835  del  C6digo  de  Procedimientos  Civiles). 

Aprobado  el  remate,  los  bienes  rematados  se  entregaran  al  comprador,  dentro 
de  tres  dias,  y  se  le  otorgara  la  escritura  de  venta  correspondiente,  conforme  4 
los  t6rmiaos  de  su  postura,  otorgando  la  escritura  el  mismo  juez,  en  caso  de  que 
el  deudor  se  niegue  d  extenderla;  pero  sin  que  esto  Hbre  al  mismo  deudor  de  responder 
en  todo  caso  de  eviccion  6  saneamiento.  Consignado  el  precio,  el  juez  pone  en  pose- 
si6n  de  la  cosa  rematada  al  comprador,  y  ordena  se  pague  al  acreedor  hasta  donde 
alcance  por  lo  que  respecta  al  interns  del  juicio,  y  las  costas  hasta  donde  est6n  apro- 
badas,  entregandose  el  resto  en  su  caso  al  deudor.  No  se  entrega  la  parte  restante 
al  deudor  cuando  los  bienes  rematados  hayan  sido  reembargados,  pues  entonces 
el  reembargo  produce  su  efeoto  en  lo  que  resulte  Uquido  del  precio  del  remate,  des- 
pues  de  hecho  el  pago  al  primer  embargante,  salvo  el  caso  de  preferencia  de  derechos 
(arts.  837  a  844  del  Codigo  de  Procedimientos  Civiles). 

El  deudor  puede,  hasta  antes  de  comenzado  el  remate,  Ubrar  sus  bienes,  pagando 
lo  que  se  reclame  en  el  juicio  y  las  costas  causadas  en  el. 

Si  en  la  almoneda  no  hubiere  postura  legal,  se  cita  otra  en  el  t6rmino  impro- 
rrogable  de  siete  dias,  y  en  eUa  se  tiene  por  precio  el  primitive  con  deduccidn  de 
un  diez  por  ciento ;  y  asi  se  siguen  citando,  a  falta  de  postor,  con  el  mismo  termino 
de  siete  dias,  las  almonedas  que  fueren  necesarias  hasta  realizar  legalmente  el  re- 
mate. En  cada  una  de  las  almonedas  se  deducira  un  diez  por  ciento  del  precio  que 
en  la  anterior  haya  servido  de  base  (arts.  847  y  848  del  Codigo  citado). 

En  cualquiera  almoneda  que  no  hubiere  postor,  el  acreedor  tiene  derecho  de 
pedir  la  adjudicacion  por  las  dos  tercias  partes  del  precio  que  en  eUa  haya  servido 
de  base  para  el  remate.  En  este  caso,  reconocerd  a  los  demas  hipotecarios  sus  creditos 
para  pagarlos  al  vencimiento  de  sus  escrituras,  y  entregara  al  deudor  al  contado 
lo  que  resulte  libre  del  precio,  despues  de  hecho  el  pago  (arts.  849  y  853  del  Codigo 
de  Procedimientos  Civiles).  El  primero  de  estos  preceptos  sufre  modificacion  en 
la  legislaci6n  mercantU,  cuyo  articulo  1412  dice:  «N'o  habiendose  presentado  postor 
&  los  bienes,  el  acreedor  podra  pedir  la  adjudicacion  de  ellos  por  el  precio  que  para 
subastarlo  se  les  haya  fijado  en  la  ultima  almoneda. » 

El  remate  de  los  semovientes  6  cr^tos  que  conforme  a  la  ley  no  deban  ser 
considerados  como  imnuebles,  se  hace  con  sujecion  a  las  reglas  fijadas  para  el  de 
los  bienes  raices  (art.  859  del  Codigo  de  Procedimientos  Civiles). 

El  Codigo  de  Comercio  previene  tambi^n  que  las  partes,  durante  el  juicio, 
podrdn  convenir  en  que  los  bienes  embargados  se  avaluen  6  vendan  en  la  forma 
y  t6rmino  que  ellos  acordaren,  denuncidndolo  asi  oportunamente  al  Juzgado  por 
medio  de  un  escrito  firmado  por  eUas. 

Por  liltimo,  debe  decirse  que  la  jurisprudencia  de  los  tribunales  del  Distrito 
Federal  sigue  las  reglas  antes  expuestas,  sobre  remate  de  bienes  raices,  tratandose 
de  bienes  muebles,  en  los  juicios  mercantiles,  por  mas  que  haya  algunas  disposi- 
ciones  referentes  A,  muebles  en  la  legislacion  comlin. 

V.  Cases  Especiales. 

Hay  adem^,  en  la  legislacion  com6n,  algunas  otras  disposiciones  referentes 
4  la  ejecuci6n  de  sentencia,  y  que  se  apHcan  a  los  juicios  mercantiles,  en  los  casos 
por  eUas  previstos,  y  en  calidad  de  supletorias.  Unas  prescriben  para  casos  espe- 
ciales, y  otras  dictan  las  reglas  para  la  ejecucion  de  las  sentencias  pronunciadas 
por  los  Jueces  y  Tribunales  de  los  Estados  de  la  Federacion,  y  por  los  Tribunales 
y  Jueces  de  las  Naciones  Extranjeras. 
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case  may  be,  provided  that  the  cash  part  is  sufficient  to  pay  the  credit  or  credits 
which  have  been  the  subject-matter  of  the  action  and  the  costs.  If  this  is  not  pos- 
sible owing  to  the  amount  of  the  valuation,  two  third  parts  of  the  valuation  paid 
for  cash  will  be  the  legal  bid  (arts.  826  to  833  of  the  Code  of  Civil  Procedure). 

The  Master  of  the  Court  reads  the  bids  which  are  adjudged  to  be  good,  and 
fifteen  minutes  are  granted  for  admitting  advances.  At  the  expiration  of  this  time, 
the  judge  declares  the  auction  to  eventuate  in  favour  of  the  last  bidder  who  has 
just  made  a  bid  in  advance  of  the  previous  bids  before  the  fifteen  minutes  have 
expired;  and  within  three  days  the  judge  pronounces  an  order  approving  the  sale 
or  otherwise,  an  order  which  is  appeafi-ble  with  stay  of  execution  whenever  the 
amount  represented  by  the  legal  bid  exceeds  fifteen  hundred  pesos  (arts.  834  and  835 
of  the  Code  of  Civil  Procedure). 

When  the  sale  has  been  approved,  the  property  sold  must  be  dehvered  to 
the  purchaser  within  three  days,  and  the  corresponding  instrument  of  sale  must 
be  executed  in  his  favour,  following  the  terms  of  his  bid,  the  judge  himself  execut- 
ing the  instrument  when  the  debtor  refuses  to  sign  it ;  but  without  this  fact  exonerat- 
ing the  debtor  from  being  responsible  for  all  cases  of  eviction  or  defect  in  title. 
When  the  price  has  been  paid  into  court,  the  judge  places  the  purchaser  in  possession 
of  the  thing  sold,  and  directs  the  creditor  to  be  paid  as  much  as  the  interest  concerned 
in  the  action  amounts  to,  and  the  costs,  as  soon  as  they  have  been  approved,  the 
remainder  being  paid  to  the  debtor,  in  a  proper  case.  The  remaining  part  is  not 
paid  to  the  debtor  when  the  sold  property  has  been  re-arrested,  as  then  the  re- 
arrest takes  effect  on  the  net  result  of  the  price  of  the  auction,  after  payment  has 
been  made  to  the  first  arrestor,  except  in  the  case  of  preferential  rights  (arts.  837 
to  844  of  the  Code  of  Civil  Procedure). 

Until  the  auction  has  commenced,  the  debtor  may  liberate  his  property  by 
paying  what  is  claimed  in  the  action  and  the  costs  caused  therein. 

When  there  is  no  legal  bid  at  the  auction,  another  auction  is  caUed  in  the 
absolute  term  of  six  days,  and  the  original  price  becomes  therein  the  upstart  price, 
less  a  deduction  of  ten  per  cent;  and  so  in  default  of  bidders  such  auctions  as  may 
be  necessary  are  called  with  the  same  term  of  six  days  until  the  sale  is  legally  effected. 
In  each  of  the  auctions  there  is  deducted  ten  per  cent,  from  the  price  which  served 
as  the  upstart  price  in  the  preceding  auction  (arts.  847  and  848  of  the  said  Code). 

At  any  auction  at  which  there  is  no  bidder,  the  creditor  is  entitled  to  apply 
for  adjudication  at  two  third  parts  of  the  price  which  has  served  as  the  upstart 
price  at  the  auction.  In  this  case,  he  must  undertake  to  pay  the  credits  due  to  the 
other  mortgagees  at  the  maturities  of  their  respective  instruments,  and  must  pay  the 
debtor  at  once  the  free  remainder  of  the  price,  after  those  payments  have  been  made 
(arts.  849  and  853  of  the  Code  of  Civil  Procedure).  The  first  of  these  precepts  suffers 
some  alteration  in  commercial  legislation,  article  1412  whereof  saying:  "When 
no  bidder  has  presented  himself  for  the  property,  the  creditor  may  apply  for  ad- 
judication thereof  at  the  price  which  has  been  fixed  as  upstart  price  at  the  last 
auction." 

Auctions  of  animals  and  credits,  which  according  to  the  law  must  not  be  deemed 
immovables,  take  place  under  the  rules  fixed  for  auctions  of  real  property  (art.  859 
of  the  Code  of  Civil  Procedure). 

The  Commercial  Code  likewise  provides  that  the  parties  may  agree  during  the 
action  that  the  arrested  property  should  be  valued  or  sold  as  and  when  they  may 
agree,  giving  due  notice  to  the  Court  by  means  of  a  document  signed  by  them. 

It  must  lastly  be  said  that  the  jurisprudence  of  the  tribimals  of  the  Federal 
District  in  the  case  of  movables  sold  in  commercial  actions  foUows  the  rules  above 
set  forth  concerning  auctions  of  real  property,  although  there  are  some  provisions 
which  refer  to  movables  in  the  common  law. 

V.  Special  cases. 
There  are  also  in  the  common  law  some  other  provisions  which  refer  to  the 
execution  of  judgments,  and  which  apply  as  supplementary  provisions  to  commercial 
actions,  in  the  cases  which  come  within  them.  Some  concern  special  cases,  and  others 
lay  down  rules  for  the  execution  of  judgments  which  are  pronounced  by  the  judges 
and  tribunals  of  the  States  of  the  Federation,  and  by  the  tribunals  and  judges 
of  foreign  nations. 
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Puede  el  fallo  que  trata  de  ejecutarse  condenar,  no  d  la  prestacion  de  la  cosa, 
que  hasta  aqui  se  ha  supuesto,  sino  a  la  prestacion  de  hecho,  es  decir  4  hacer  alguna 
cosa,  y  entonces  el  juez  senala  al  sentenciado  un  plazo  prudente  para  el  cumpli- 
miento,  atendidas  las  circunstancias  del  hecho.  Transcurrido  este  plazo,  si  el  conde- 
nado  no  cumple  con  lo  que  la  sentencia  dispone,  se  observan  las  reglas  siguientes : 
I.  Si  el  hecho  fuere  personal  del  obligado  y  no  pudiere  prestarse  por  otro,  se  le 
apremiara  por  los  medics  establecidos  en  la  ley,  sin  perjuicio  del  derecho  para  reolamar 
la  responsabilidad  civil ;  —  II.  Si  el  hecho  pudiera  prestarse  por  otro,  el  juez  nom- 
brari  persona  que  lo  ejecute  a  costa  del  obligado,  en  el  termino  que  le  fije;  —  III.  Si 
el  hecho  consiste  en  el  otorgamiento  de  alguna  escritura  u  otro  instrumento,  la 
ejecutara  el  juez,  expresandose  en  el  instrumento  que  se  otorga  en  rebeldia. 

Si  la  sentencia  condena  a  no  hacer,  su'  infraccion  se  resolvera  en  el  pago  de 
danos  y  perjuicios  (arts.  761  a  763  del  Codigo  de  Procedimientos  del  Distrito). 

Las  reglas  anteriores  sobre  la  forma  en  que  se  hacen  efectivos  los  derechos 
declarados  por  la  sentencia  en  favor  del  acreedor,  se  encuentran  en  los  articulos  1426 
a  1428  del  Codigo  Civil,  de  los  cuales  el  primero  concede  al  acreedor  de  prestacion 
de  hecho  la  facvfltad  de  pedir  la  autorizacion  para  hacerse  prestar  por  otro  el  hecho 
que  sea  objeto  del  contrato,  a  costa  del  obligado,  y  cuando  la  sustitucion  sea  posible ; 
y  el  ultimo,  ordena  que  el  que  se  hubiere  obligado  a  no  hacer  alguna  cosa,  quedara 
Bujeto  al  pago  de  danos  y  perjuicios  en  caso  de  contravencion. 

Los  otros  preceptos  relatives  k  la  materia  de  que  se  trata  y  cuya  aplicacion 
es  general,  son  los  siguientes:  de  las  resoluciones  dictadas  para  la  ejecucion  de 
una  sentencia,  no  se  admite  mas  recurso  que  el  de  responsabilidad:  los  gastos  y 
costas  que  se  originen  en  la  ejecucion  de  la  sentencia,  seran  a  cargo  del  que  fue 
condenado  en  eUa:  la  accion  para  pedir  la  ejecucion  de  una  sentencia,  transaccion 
6  convenio,  durara  veinte  anos. 

Ejecucidn  de  las  resoluciones  dictadas  por  los  tribunales  y  jueces 

de  los  Estados  de  la  Federacidn. 

Cuando  la  sentencia  pronunciada  por  un  juez  deba  ser  ejecutada  por  otro 
de  diverso  partido  judicial,  perp  sujeto  al  mismo  Tribunal,  Superior,  el  primer 
funcionario  dirije  a  este,  oficio  en  que  le  requiere  para  que  ejecute  la  sentencia. 
Si  no  esta  sujeto  al  mismo  Tribunal  que  el  Juez  que  pronuncio  el  fallo,  el  del  lugar 
en  que  debe  de  ejecutarse,  entonces  se  exige  exhorto  formal  con  las  inserciones 
necesarias,  conforme  a  derecho.  En  el  caso  de  que  el  juez  requerido  sea  mero  ejecutor, 
es  decir  cuando  ante  el  no  litigue  niuguno  de  los  que  hayan  sido  parte  en  el  juicio, 
cuya  sentencia  se  ejecuta,  no  puede  ni  oir  ni  conocer  de  excepciones  que  opongan 
los  interesados  al  ejecutarse  el  faUo.  Pero  si  al  ejecutar  los  autos  insertos  en  las 
requisitorias  6  exhortos,  se  opusiere  por  su  propio  derecho  algun  tercero,  el  juez 
ejecutor  oye  y  califica  sumariamente  las  excepciones  puestas;  y  si  el  tercero  que 
no  hubiere  sido  oido  por  el  juez  requeriente  poseyere  en  nombre  propio  la  cosa 
en  que  debe  ejecutarse  la  sentencia,  no  se  Uevara  adelante  la  ejecucion,  devolvien- 
dose  el  exhorto  con  insercion  del  auto  en  que  se  dictare  esa  resolucion  y  de  las  cons- 
tancias  en  que  se  haya  fundado.  En  caso  de  que  el  tercer  opositor  que  se  presente 
ante  el  juez  requerido,  no  probare  que  posee  con  cualquier  titulo  traslativo  de  dominio 
la  cosa  sobre  que  verse  la  ejecucion,  paga  costas  y  danos  y  perjuicios  a  quien  los 
ocasiona. 


Los  jueces  requeridos  no  ejecutan  las  sentencias  que  no  versen  sobre  cantidad 
Kquida  6  cosa  determinada  individualmente.  Cuando  son  meros  ejecutores,  y  que 
por  tanto  no  pueden  oir  excepcion  alguna  de  los  interesados,  se  toma  simplemente 
razon  de  las  respuestas  de  los  interesados  en  el  expediente,  y  se  devuelve  este  (arts. 
769  a  779  del  Codigo  de  Procedimientos  Civiles). 

Ejecuci6n  de  las  Sentencias  y  demas  resoluciones  judiciales  dictadas 

en  el  Extranjero. 

En  esta  materia,  que  reglamenta  tambien  la  ley  comun,  en  el  Codigo  de  Proce- 
dimientos Civiles  del  Distrito  en  sus  articulos  780  a  794,  se  ha  inspirado  el  Jegis- 


MEXICO:  EXECUTION.  42 

The  judgment  which  it  is  proposed  to  execute  may  order,  not  the  provision 
of  a  thing,  which  has  been  the  supposition  up  to  this  point,  but  the  rendering  of 
some  act,  that  is  to  say,  the  doing  of  a  certain  thing,  and  then  the  judge  appoints 
the  person  condemned  a  reasonable  time  for  the  performance,  on  consideration  of 
the  circumstances  of  the  fact.  At  the  expiration  of  the  time,  when  the  defendant 
fails  to  perform  the  thing  ordered,  the  following  rules  are  observed:  I.  If  the  act 
is  personal  to  the  person  bound  and  cannot  be  done  by  another,  he  will  be  com- 
pelled by  the  means  enacted  by  the  law,  without  prejudice  to  the  right  to  insist  on 
his  civil  liability;  —  II.  If  the  act  can  be  done  by  another,  the  judge  must  appoint 
a  person  to  perform  it  at  the  expense  of  the  person  bound,  in  the  time  to  be  fixed  by 
him ;  —  III.  If  the  act  consists  in  the  execution  of  some  document  or  other  instrument, 
the  judge  must  execute  it,  expressing  in  the  instrument  that  he  executes  it  in  default. 

If  the  judgment  orders  that  a  thing  be  not  done,  the  breach  thereof  must  be 
compensated  for  by  the  pajnnent  of  damages  (arts.  761  to  763  of  the  Code  of  Proce- 
dure of  the  District). 

The  preceding  rides  concerning  the  way  in  which  rights  declared  by  a  judgment 
in  favour  of  a  creditor  are  enforced,  are  to  be  found  in  articles  1426  to  1428  of  the 
Civil  Code,  the  former  of  which  grants  a  creditor  to  whom  the  performance  of  some 
act  is  due  the  power  to  ask  authorisation  to  cause  the  act  which  is  the  subject-matter 
of  the  contract  to  be  performed  by  another  at  the  expense  of  the  person  bound,  when 
substitution  is  possible ;  and  the  latter  article  directs  that  a  person  who  is  bound  not 
to  do  a  thing  is  subject  to  the  payment  of  damages  in  case  of  breach  of  the  order. 

The  other  precepts  relating  to  the  matter  in  question,  which  are  of  general 
application,  are  the  following:  No  other  remedy  than  that  of  the  personal  liability 
of  the  judge  is  admissible  against  decisions  pronounced  for  the  execution  of  a  judg- 
ment :  the  expenses  and  costs  which  originate  in  the  execution  of  a  judgment  must 
be  borne  by  the  person  condemned  by  the  judgment :  the  right  of  action  for  asking  for 
the  execution  of  a  judgment,  compromise  or  arrangement,  will  last  for  twenty  years. 

Execution  of  the  decisions  pronounced  by  the  tribunals  and  judges 
of  the  States  of  the  Federation. 

When  a  judgment  pronounced  by  a  judge  has  to  be  executed  by  one  of  a  different 
judicial' district,  but  subject  to  the  same  Superior  Tribunal,  the  former  functionary 
addresses  an  official  letter  to  the  latter  whereby  he  requires  him  to  execute  the 
judgment.  If  the  Judge  of  the  place  where  it  has  to  be  executed  is  not  subject  to 
the  same  Tribunal  as  the  Judge  who  pronounced  the  judgment,  then  a  formal  letter 
of  request  is  required  with  the  insertions  which  are  necessary  according  to  law. 
When  the  requested  judge  is  a  mere  executant,  that  is  to  say,  when  neither  of  those 
who  have  been  parties  to  the  action  the  judgment  whereof  is  to  be  executed  are 
in  litigation  before  him,  he  can  neither  hear  nor  try  the  pleas  which  the  persons 
interested  may  file  against  the  judgment  being  executed.  But  if  some  third  person  in 
his  own  right  opposes  the  execution  of  the  orders  inserted  in  the  letters  of  request, 
the  executant  judge  hears  and  summarily  decides  on  the  pleas  filed;  and  when  a 
third  person  who  has  not  been  heard  by  the  addressing  judge  possesses  the  thing 
whereon  the  judgment  has  to  be  executed  in  his  own  name,  the  execution  must 
not  be  carried  forward,  but  the  letter  of  request  must  be  returned  with  an  insertion 
of  the  order  in  which  this  decision  is  pronounced  and  of  the  written  facts  whereon 
it  was  foimded.  When  a  third  person  who  appears  before  the  addressed  judge 
fails  to  prove  that  he  possesses  the  thing  concerned  in  the  execution  under  a  title 
capable  of  transferring  ownership,  he  pays  costs  and  damages  to  those  persons  to 
whom  he  occasions  them. 

Addressed  judges  do  not  execute  judgments  which  do  not  concern  a  liquid 
sum  or  a  thing  separately  determined.  When  they  are  mere  executants,  and  when 
therefore  they  are  unable  to  hear  any  defence  by  the  persons  interested,  the  answers 
of  the  persons  interested  are  simply  entered  in  the  file,  which  is  then  returned 
(arts.  769  to  779  of  the  Code  of  Civil  Procedure). 

Execution   of   judgments   and   other   judicial   decisions  pronounced 

abroad. 

The  Legislature  in  this  matter,  which  is  regulated  also  by  the  common  law 
in  articles  780  to  794  of  the  Code  of  Civil  Procedure  of  the  District,  was  inspired 
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lador  en  el  principio  de  ser  los  Tratados  celebrados  con  otras  Naciones,  la  fuente 
primera  de  derecho  internacional,  prescribiendo,  en  consecuencia,  en  el  articulo  780 
que :  «las  sentencias  y  demas  resoluciones  judiciales  dictadas  en  palses  extranjeros, 
tendran  en  la  RepubUca  la  fuerza  que  establezcan  los  Tratados  respectivos». 

En  ausencia  de  tratados  establece  el  principio  de  la  reciprocidad  internacional 
que  es,  puede  decirse,  el  que  informa  nuestra  legislacion  en  la  materia.  En  el  caso 
de  ejecucion  de  sentencias  dictadas  en  el  Extranjero,  ordena  la  ley  acatando  este 
principio,  que  esas  sentencias  tendran  la  misma  fuerza,  en  ausencia  de  tratados, 
que  en  la  nacion  a  que  pertenezcan  se  diere  por  las  leyes  a  las  ejecutorias  y  resolu- 
ciones judiciales  dictadas  en  la  Reptiblica. 

Hay  que  observar  la  siguiente  distincion  establecida  por  la  doctrina  y  san- 
cionada  por  la  jurisprudencia :  Una  sentencia  puede  considerarse  como  un  manda- 
miento  de  la  autoridad  judicial  al  encargado  de  Uevarla  a  efecto  para  que  la  ejecute 
6  como  la  simple  decision  por  el  juez  competente  de  una  controversia  sobre  la 
exiatencia  de  una  relacion  juridica.  En  este  ultimo  caso,  es  decir,  en  el  de  simple 
decision,  se  les  reconoce  tal  caracter,  y  se  obedecen  en  todas  partes  en  que  hayan 
de  respetarse.  Por  eso  el  articulo  783  del  Codigo  que  se  examina,  previene  la  distin- 
cion misma  entre  las  sentencias,  que  son  mandamientos  de  la  autoridad  judicial 
y  las  simples  decisiones,  ordenando  con  respecto  a  estas,  que  se  ejecuten  como 
las  demas  resoluciones  dictadas  por  los  tribunales  y  jueces  de  los  Estados  de  la 
Pederacion  y  cuyos  preceptos  quedan  ya  consignados;  y  en  cuanto  a  la  ejecucion 
de  las  sentencias  dictadas  en  el  extranjero,  y  que  son  un  mandamiento  judicial, 
senala  otros  requisites  para  que  puedan  ser  ejecutadas  en  el  pals. 

Estos  requisites,  en  ausencia  de  tratados,  son  los  cinco  siguientes:  I.  Que 
las  sentencias  que  se  trate  de  ejecutar,  hayan  sido  dictadas  a  consecuencia  del 
ejercicio  de  una  accion  personal;  —  II.  Que  no  hayan  recaido  en  rebeldia;  —  III.  Que 
la  obligacion  para  cuyo  cumplimiento  se  haya  procedido,  sea  licita  en  la  Repubhca; 

—  IV.  Que  sean  ejecutorias  conforme  a  las  leyes  de  la  Nacion  en  que  se  hayan  dictado ; 

—  V.  Que  se  retman  los  requisites  necesarios  conforme  a  este  Codigo,  para  ser  con- 
sideradas  como  autenticas. 

Para  determinar  la  competencia  del  juez  que  haya  de  ejecutar  el  fallo  dictado 
en  el  Extranjero  se  atiende  al  que  lo  seria,  seg6n  las  leyes  del  pais  y  las  reglas  de 
competencia,  para  seguir  el  juicio  en  que  se  dicto. 

Para  obtener  el  mandamiento  de  ejecuci6n  de  esta  clase  de  sentencias,  la  ley 
ha  dictado  una  tramitacion  que  consiste  en  presentar  la  ejecutoria  en  el  Juzgado 
competente,  traducida  al  espanol,  en  la  forma  que  se  previene  para  los  documentos 
redactados  en  idioma  extranjero,  y  solicitar  su  ejecucion  por  los  tribunales  mexi- 
canos;  se  corre  traslado  de  esta  soUcitud  a  la  parte  contra  quien  se  dirija  la  sen- 
tencia, por  el  termino  de  nueve  dias;  y  si  esta  no  estuviere  presente  se  le  notifica 
el  decreto  pubHcandolo  por  quince  veces  consecutivas  en  el  «Boletjn  Judicial*  y 
otros  tres  periodicos  de  mas  circulacion,  a  juicio  del  juez,  y  sin  perjuicio  de  obser- 
varse  en  su  caso  las  disposiciones  relativas  a  la  ausencia.  Evacuado  el  traslado 
6  pasado  el  termino  de  nueve  dias,  se  pasa  el  asunto  por  otros  nueve  dias  al  represen- 
tante  del  Ministerio  Publico,  y  con  vista  de  lo  que  este  exponga,  se  dicta  auto  por 
el  que  se  declara  si  se  ha  de  dar  6  no  cumplimiento  en  el  Territorio  Nacional  a  la  sen- 
tencia dictada  en  el  Extranjero.  Si  se  ha  de  dar  cumplimiento,  se  precede  a  la  eje- 
cucion de  la  sentencia  conforme  a  las  reglas  ya  expuestas  para  las  sentencias  dic- 
tadas por  los  tribunales  del  pais ;  si  se  deniega  el  cumplimiento  se  devuelve  la  ejecu- 
toria a  la  parte  que  la  hubiere  presentaxio.  En  uno  y  otro  caso  es  apelable  la  reso- 
lucion,  y  en  segunda  instancia  se  tiene  como  parte  tambidn  al  Ministerio  Publico. 

El  alcance  de  la  facultad  de  los  jueces  en  esta  materia  esta  limitado,  de  modo 
precise  por  la  ley,  a  investigar  si  los  f alios  dictados  en  el  Extranjero  llenan  las  con- 
diciones  requeridas  para  que  puedan  ejecutarse  en  el  territorio  nacional  a  cuyo 
efecto,  en  nombre  de  la  Soberania  del  Estado,  ordenan  que  se  ejecute.  El  articulo 
792  del  Codigo  de  Procedimientos  Civiles  expresa,  repetimos,  claramente  este  con- 
cepto  de  la  intervencion  de  nuestro  poder  judicial  en  el  caso.  Dice  asi:  <(Ni  el  juez 
inferior  ni  el  Tribunal  Superior  podran  examinar  ni  deoidir  de  la  justicia  6  injusticia 
del  faUo,  asi  como  de  los  fundamentos  de  hecho  6  de  derecho  en  que  se  apoye; 
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by  the  principle  that  the  Treaties  solemnised  with  other  Nations  are  the  primal 
fount  of  international  law,  and  it  therefore  prescribes  in  article  780  that:  judg- 
ments and  other  judicial  decisions  which  have  been  pronounced  in  foreign  countries 
shall  have  in  the  Republic  the  force  established  by  the  respective  Treaties." 

^  In  the  absence  of  treaties  it  establishes  the  principle  of  international  reciprocity, 
which,  it  may  be  said,  inspires  our  system  of  legislation  on  this  matter.  Out  of 
respect  for  this  priaciple,  in  the  case  of  the  execution  of  judgments  which  have  been 
pronounced  abroad,  the  law  directs  that  those  judgments  shall  have  the  same  force, 
in  the  absence  of  treaties,  as  would  be  given  by  the  law  in  the  nation  to  which 
they  belong  to  the  final  judgments  and  judicial  decisions  which  are  pronounced 
in  the  Republic. 

It  is  necessary  to  notice  the  following  distinction  which  has  been  established 
by  doctriue  and  sanctioned  by  jurisprudence:  A  judgment  may  be  considered  as 
an  order  for  execution  by  a  judicial  authority  to  the  judge  entrusted  with  carrying 
it  into  effect  or  as  a  simple  decision  by  the  competent  judge  of  a  dispute  about  the  exis- 
tence of  a  juridical  relationship.  In  the  latter  case,  that  is  to  say,  in  that  of  a  simple 
decision,  they  are  recognised  as  such,  and  they  are  obeyed  in  all  parts  where  they 
have  to  be  respected.  Therefore  article  783  of  the  Code,  which  is  under  examination, 
lays  down  the  same  distinction  between  judgments  which  are  orders  of  a  judicial 
authority  and  simple  decisions,  directing  with  respect  to  the  latter,  that  they  should 
be  executed  Uke  other  decisions  pronounced  by  the  tribunals  and  judges  of  the 
States  of  the  Federation,  whose  precepts  have  already  been  set  out;  and  as  regards 
the  execution  of  judgments  which  have  been  pronounced  abroad,  and  which  are 
judicial  orders,  it  names  other  requisites  for  their  execution  in  this  country. 

In  the  absence  of  treaties,  these  requisites  are  the  three  following :  I.  That  the 
judgments  which  it  is  proposed  to  execute,  have  been  pronounced  in  consequence 
of  bringing  a  personal  action ;  —  II.  That  they  have  not  been  pronounced  against 
a  defendant  in  default ;  —  III.  That  the  obligation  for  the  fulfilment  whereof  they 
have  been  issued,  is  lawful  in  the  Republic ;  —  IV.  That  they  are  final  according 
to  the  laws  of  the  Nation  in  which  they  have  been  pronounced;  —  V.  That  they 
combine  the  requisites  which  are  necessary  in  conformity  with  this  Code,  for  being 
deemed  authentic. 

In  order  to  determine  the  competence  of  the  judge  who  has  to  execute  a  judg- 
ment which  has  been  pronounced  abroad,  it  is  necessary  to  observe  who  would  be 
competent  under  the  laws  of  the  country  and  the  rules  for  competence  for  the  purpose 
of  following  out  the  action  in  which  it  was  pronounced. 

In  order  to  obtain  an  order  for  the  execution  of  this  kind  of  judgment,  the 
law  has  enacted  a  procedure  which  consists  in  producing  the  final  judgment  in  the 
competent  Court,  translated  into  Spanish,  as  provided  for  documents  which  are 
drawn  up  in  a  foreign  language,  and  in  applying  for  its  execution  by  the  Mexican 
Tribunals.  This  application  is  served  on  the  party  against  whom  the  judgment 
was  directed  for  the  term  of  nine  days;  and  if  this  party  is  not  present,  the  decree 
is  notified  by  publishing  it  fifteen  consecutive  times  in  the  "Boletin  Judicicd"  and 
in  three  other  newspapers  which  in  the  opinion  of  the  judge  have  the  largest  circula- 
tion, and  without  prejudice  to  the  provisions  which  relate  to  absence  being  observed 
in  a  proper  case.  When  service  has  been  effected  or  the  term  of  nine  days  has  ex- 
pired, the  matter  is  handed  for  another  nine  days  to  the  representative  of  the 
Public  Attorney,  and  on  consideration  of  his  observations,  an  order  is  pronounced 
whereby  it  is  declared  whether  or  not  the  judgment  pronounced  abroad  is  to  be 
fulfilled  in  the  National  Territory.  If  it  is  to  be  fulfilled,  execution  of  the  judgment 
takes  place  according  to  the  rules  already  explained  for  Judgments  which  have  been 
pronounced  by  the  tribunals  of  the  country;  if  its  fulfilment  is  refused,  the  final 
judgment  is  retiuned  to  the  party  who  has  presented  it.  In  both  cases  the  decision 
is  appealable,  and  in  the  court  of  second  instance  the  Public  Attorney  is  also  a  party. 

The  extent  of  the  power  of  the  judges  in  this  matter  is  strictly  limited  by  law, 
to  investigating  whether  the  judgments  which  have  been  pronoimced  abroad  fulfil 
the  conditions  required  to  enable  them  to  be  executed  in  the  National  Territory, 
for  which  purpose  they  order  that  they  be  executed  in  the  name  of  the  Sovereignty 
of  the  State.  We  may  repeat  that  article  792  of  the  Code  of  Civil  Procedure  clearly 
expresses  this  concept  of  the  intervention  of  our  judicial  authority  in  the  matter. 
It  says  this:  "Neither  the  judge  nor  the  Superior  Tribunal  may  inquire  into  or 
decide  on  the  justice  or  injustice  of  the  judgment,  or  the  foundations  of  fact 
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limitdndose  d  examinar  su  autenticidad,  y  si  conforme  d  las  leyes  nacionales  rfeftc  6 
no  ejecutarse.^  Es  el  acatamiento  a  la  Soberania  Extranjera  que  ha  pronunciado 
la  sentencia. 

Dicho  se  esta  que  el  testimonio  de  las  resoluciones  diotadas  por  los  Tribunales 
extranjeros  y  que  pretendan  ejecutarse  en  territorio  mexicano,  deben  Uenar  las  con- 
diciones  que  se  exigen  para  toda  clase  de  documentos  procedentes  de  otras  Naciones, 
que  obren  en  juicio,  esto  es,  la  traduccion  al  idioma  espanol,  de  que  ya  se  ha  ha- 
blado,  y  la  legalizacion  que,  como  tambi^n  se  ha  dicho  ya,  al  tratar  de  los  documentos 
e  instrumentos  que  se  presentan  por  via  de  prueba,  es  requisito  indispensable  para 
que  puedan  tener  fe  en  juicio. 

Se  ha  senalado,  al  enumerar  las  condiciones  que  exije  la  ley  mexicana  para 
conceder  fuerza  ejecutoria  a  las  sentencias  etranjeras,  la  condicion  de  que  la  obli- 
gacion  para  cuyo  cumpHmiento  se  haya  procedido,  y  a  la  que  se  refiera  el  faUo 
extranjero  sea  licita  en  la  Repliblica;  y  es  de  tenerse  muy  en  cuenta,  especialmente 
en  los  f alios  que  se  refieren  al  estado  civil  de  las  personas  y  a  otros  seme j  antes  por 
su  importancia,  que  no  podrian  cumplirse  en  el  territorio  nacional  si  estuvieren  en 
oposicion  con  las  leyes  que  en  este  rigen. 

De  los  incidentes. 
I.  De  los  incidentes  en  general. 

En  un  juicio  pueden  suscitarse  cuestiones  que,  aunque  no  son  las  mismas  que 
se  debaten,  si  tienen  relacion  inmediata  con  ellas:  se  llaman  incidentes.  La  relacion 
inmediata  que  las  cuestiones  que  abrazan  tengan  con  las  se  ventilan  en  el  negocio 
principal,  es  necesaria;  y  si  no  existe  esa  relacion  no  puede  decirse  que  hay  incidente 
ni  puede  admitirse  para  que  sea  tramitado  conforme  a  la  ley. 

La  relacion  del  incidente  con  el  negocio  principal  puede  ser  tan  estrecha 
y  tan  oportunamente  traida  al  debate,  que  sea  preciso  resolverlo  primeramente 
para  impedir  el  riesgo  de  nulificar  la  sentencia  que  en  lo  principal  se  dicte,  6  el 
de  dictarse  en  el  incidente  una  resolucion  que  no  concuerde  con  la  que  se  pronuncie 
en  el  negocio  principal.  Estos  incidentes  son  los  que  determina  la  ley,  diciendo 
que  ponen  obstaouLo  al  curso  de  la  demanda  principal,  y  ordena  que  se  sustancien 
en  las  misma  pieza  de  autos,  quedando  entre  tanto  en  suspenso  aqueUa  (arti- 
culo  863  del  Codigo  de  Comercio).  «Impide  el  curso  de  la  demanda,  dice  el  arti- 
culo  865,  todo  incidente  sin  cuya  previa  resolucion  es  absolutamente  imposible 
de  hecho  6  de  derecho,  continuar  sustanciandola.» 

Los  incidentes  que  no  pongan  obstaculo  a  la  prosecucion  de  nal  demada,  se 
sustancian  en  pieza  separada,  que  se  forma  con  los  escritos  y  documentos  que  ambas 
partes  seiialen  y  a  costa  del  que  los  haya  promo vido. 

La  tramitacion  en  cualquiera  de  los  dos  casos,  consiste  en  dar  traslado  al  coli- 
tigante  del  escrito  en  que  se  promueve  el  incidente,  por  el  termino  de  tres  dias ; 
is  se  ofrece  prueba  se  senala  el  termino  que  no  pase  de  tres  dias  para  recibirlo, 
y  rendidas  las  pruebas,  el  juez  cita  i,  las  partes  a  una  audiencia  verbal  de  alegatos 
que  se  verifica  dentro  de  tres  dias,  produciendo  la  citacion  para  la  audiencia  los 
efectos  de  citacion  para  sentencia.  Se  pronuncia  la  sentencia  por  el  juez  dentro 
de  cinco  dias,  contados  desde  que  se  verifique  la  audiencia  de  alegatos  y  concurran  6 
no  las  partes  a  ella.  Si  no  se  pide  prueba,  se  precede  citando  desde  luego  a  la 
audiencia  de  alegatos,  citacion  que  produce  los  efectos  de  citacion  para  sentencia, 
en  los  terminos  que  quedan  dichos. 

Segun  el  derecho  comtin,  supletorio  de  la  legislacion  meroantil,  (art.  871  del 
Cod.  Proc.  Civ.  del  Distrito  Federal)  la  sentencia  en  los  incidentes  es  apelable 
en  los  casos  y  efectos  en  que  lo  fuere  la  sentencia  en  lo  principal;  y  por  tanto  hay 
que  tener  presente  las  reglas  que  se  ban  dado  en  el  capitulo  de  los  recursos,  con- 
cernientes  a  la  apelacion  en  juicios  mercantiles. 

En  el  caso  de  surgir  un  incidente  criminal,  se  siguen  las  disposiciones  de  la 
ley  procesal  de  la  materia  (art.  1368  del  Cod.  de  Comercio). 

La  ley  mercantU  consigna  una  importante  excepcion  en  favor  de  la  rapidez 
de  los  juicios  ejecutivos  mercantiles,  cuya  pronta  tramitacion  se  recomienda  por 
la  doble  cualidad  de  mercantiles  y  ejecutivas.    En  los  juicios  dichos,  se  deciden 
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°^u^u^  °^  which  it  rests;  they  being  confined  to  examining  its  authenticity,  and 
whether  under  the  National  law  it  ought  to  be  executed  or  not."  This  is  occasioned 
by  the  respect  due  to  the  Foreign  Sovereignty  which  has  pronounced  the  judgment. 

It  has  already  been  said  that  the  copies  of  the  decisions  pronounced  by  Foreign 
Tribunals  which  it  is  proposed  to  execute  in  Mexican  territory  must  fulfil  the 
conditions  which  are  required  for  all  kinds  of  documents  which  operate  in  legal 
proceedings  and  which  proceed  from  other  Nations,  that  is,  translation  into  the 
Spa,nish  language,  of  which  we  have  already  spoken,  and  legalisation,  which  is  an 
indispensable  requisite  to  enable  them  to  be  evidence  in  legal  proceedings,  as  has 
already  been  mentioned  in  dealing  with  documents  and  instruments  which  are 
presented  by  way  of  evidence. 

The  condition  was  pointed  out,  when  enumerating  the  conditions  required  by 
the  Mexican  law  for  granting  executory  force  to  foreign  judgments,  that  the  obliga- 
tion for  the  fulfilment  of  which  proceedings  have  been  taken,  and  to  which  the 
foreign  judgment  refers,  must  be  lawful  in  the  Republic :  and  it  must  be  ever  re- 
membered, especially  in  judgments  which  refer  to  the  civil  status  of  persons  and 
other  judgments  alike  in  their  importance,  that  they  cannot  be  fulfilled  in  the 
National  Territory  when  they  are  opposed  to  the  laws  which  govern  this  matter. 

Interlocutory  matters  or  incidents. 

I.  Interlocutory  matters  in  general. 

Questions  may  arise  ia  an  action  which,  while  they  are  immediately  related  to 
the  questions  in  dispute,  are  nevertheless  not  the  same;  they  are  called  incidents 
or  interlocutory  matters.  It  is  necessary  that  there  should  be  an  immediate  relation 
between  the  questions  included  therein  and  those  which  are  discussed  in  the  prin- 
cipal matter;  and  when  this  relation  does  not  exist,  it  cannot  be  said  that  there  is 
an  incident,  nor  can  the  matter  be  allowed  to  proceed  according  to  the  law. 

The  relation  of  an  incident  to  the  principal  matter  may  be  so  close  and  so 
appropriately  brought  into  discussion,  that  it  is  necessary  to  decide  it  previously 
in  order  to  prevent  the  risk  of  nullifying  the  judgment  to  be  pronounced  in  the 
principal  matter,  or  of  a  decision  being  pronounced  La  an  interlocutory  matter 
which  would  not  agree  with  that  which  is  pronounced  in  the  principal  matter. 
These  incidents  are  those  determined  by  the  law  when  it  says  that  they  interpose 
an  obstacle  to  the  course  of  the  principal  claim,  and  orders  that  they  be  substantiated 
on  the  same  file  of  record,  the  former  being  meanwhile  in  suspense  (article  863  of 
the  Commercial  Code).  Article  865  says:  'All  interlocutory  matters  impede  the 
course  of  the  action,  when  it  is  impossible  to  continue  the  substantiation  of  the 
claim  without  their  previous  decision". 

Interlocutory  matters  which  do  not  interpose  an  obstacle  to  the  prosecution  of 
the  action,  are  substantiated  on  a  separate  file,  which  is  formed  of  writings  and 
documents  indicated  by  both  parties  at  the  cost  of  the  party  who  has  moved  them. 
The  procedure  in  either  of  the  two  cases  consists  in  serving  the  document  whereby 
the  incident  is  moved  on  the  opposite  party  for  the  term  of  three  days ;  if  evidence 
is  offered,  a  term  not  exceeding  three  days  is  appointed  for  receiving  it,  and  on 
the  evidence  being  given,  the  judge  summons  the  parties  to  a  verbal  hearing  of  the 
submissions,  which  takes  place  in  three  days,  the  citation  to  the  hearing  producing 
the  effects  of  a  citation  for  judgment.  Judgment  is  pronounced  by  the  judge  within 
five  days,  reckoned  from  the  hearing  of  the  submissions  taking  place  and  whether 
the  parties  attend  it  or  not.  When  no  evidence  is  sought,  a  summons  to  the  hear- 
ing of  the  submissions  is  issued  forthwith,  and  this  citation  produces  the  effects 
of  a  citation  for  judgment,  in  the  terms  already  stated. 

By  the  common  law,  which  supplements  the  commercial  law  (art.  871  of  the 
Code  of  Civil  Procedure  of  the  Federal  District),  judgments  in  interlocutory  matters 
are  appealable  in  the  same  cases  and  with  the  same  effects  as  judgments  in  the 
principal  matter;  and  therefore  one  must  remember  the  rules  which  have  been 
given  in  the  chapter  on  appeals,  touching  appeals  in  commercial  matters. 

In  the  event  of  a  criminal  interlocutory  matter  arising,  the  provisions  of  the 
law  of  procedure  on  this  matter  are  followed  (art.  1368  of  the  Commercial  Code). 

The  commercial  law  lays  down  an  important  exception  in  favour  of  the  rapidity 
of  executive  commercial  actions,  the  prompt  procedure  whereof  is  commended  for 
the  twofold  quality  of  being  both  commercial  and  executive.   In  the  said  actions. 
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los  incidentes  que  se  susciten  sin  sustanciar  articulo,  pero  sin  perjuicio  del  derecho 
de  los  interesados  para  que  se  les  oiga  en  audiencia  verbal,  siempre  que  asi  lo 
pidieren,  con  lo  que  se  pone  a  cubierto  la  garantia  de  defender  las  pretensiones 
que  en  el  incidente  se  ventilan  (arts.  1357  y  1414  del  Cod.  de  Comercio). 

11.  De  la  acumulaci6n  de  autos. 

En  virtud  de  su  importancia,  tiene  tramitacion  especialmente  senalada,  el 
incidente  de  acumulacion  de  autos. 

Define  la  ley,  siempre  supletoria  de  la  mercantU,  la  acumulacion  de  autos, 
por  sus  efectos,  diciendo  en  el  articulo  899  del  Codigo  de  Proeedimientos  Civiles: 
«E1  efecto  de  la  acumulacion  es  que  los  autos  acumulados  se  sigan  sujetandose 
a  la  tramitacion  de  aquel  al  cual  se  acumulan,  y  que  se  decidan  por  una  misma 
sentencia:  d.  este  fin,  cuando  se  acumulen  los  autos,  se  suspendera  el  curso  del 
juicio  que  estuviere  mas  proximo  a  su  tramitacion,  hasta  que  el  otro  se  haUe  en 
el  mismo  estado.»  No  es  aplicable  esta  regla  general  respecto  a  la  tramitaci6n, 
en  las  acumulaciones  que  se  bagan  a  los  juicios  atractivos  ejecutivo  e  bipotecario 
a  cuya  tramitacion  se  acomodaran  desde  luego  los  que  se  acumulen  a  ellas  (art.  900 
del  Cod.  Proc.  Civ.).  Es  decir,  que  la  acumulacion  de  autos,  es  el  incidente  previsto 
por  la  ley,  en  el  que  se  resuelve  si  ban  de  tramitarse  y  sentenciarse  dos  6  mas  juicios 
en  uno  solo,  y  es  obvio  que  para  esta  excepcion  del  procedimiento  se  exijan  con- 
diciones  especiales. 

Las  senala  el  Codigo  de  Proeedimientos  Civiles  en  esta  forma: 
Art.  874.  La  acumulacion  procede :  I.  Cuando  la  sentencia  que  baya  de  dictarse 
en  uno  de  los  pleitos  cuya  acumulacion  se  pida,  produzca  excepcion  de  cosa  juz- 
gada  en  el  otro;  —  II.  Cuando  en  el  Juzgado  competente  baya  pendiente  pleito 
sobre  lo  mismo  que  sea  objeto  del  que  despues  se  bubiere  promovido;  —  III.  En 
los  juicios  de  concurso  al  que  este  sujeto  el  caudal  contra  el  que  se  baya  deducido 
6  deduzca  cualquiera  demanda,  salvo  siempre  el  derecbo  de  los  acreedores  bipo- 
tecarios  para  seguir  sus  actuaciones  por  juicio  separado,  y  lo  dispuesto  para  juicios 
que  se  bayan  en  segunda  instancia  6  pendientes  en  casacion;  —  IV.  Cuando  siguien- 
dose  separadamente  los  pleitos,  se  divida  la  continencia  de  la  causa.  —  875.  Son 
acumulables  a  los  juicios  de  testamentaria  6  intestado,  todos  los  que  tengan  por 
objeto  el  pago  de  las  deudas  mortuorias,  el  inventario,  avaliio,  particion  de  los 
bienes  u  otro  derecbo  a  estos,  deducido  por  cualquiera  persona  con  el  caracter  de 
beredero  6  legatario.  —  876.  Se  considera  dividida  la  continencia  de  la  causa 
para  los  efectos  de  la  ultima  fraccion  del  articulo  874:  I.  Cuando  baya  entre  los 
dos  pleitos  identidad  de  personas,  cosas  y  acciones;  —  II.  Cuando  baya  identidad 
de  personas  y  cosas,  aun  cuando  la  accion  sea  diversa;  —  III.  Cuando  baya  iden- 
tidad de  personas  y  acciones,  aun  cuando  las  cosas  scan  distintas;  —  IV.  Cuando 
las  acciones  provengan  de  una  misma  causa,  aunque  se  d6  contra  mucbos  y  baya, 
por  consiguiente,  diversidad  de  personas ;  —  V.  Cuando  baya  identidad  de  acciones 
y  de  cosas,  aunque  las  personas  scan  diversas;  —  VI.  Cuando  las  acciones  pro- 
vengan de  una  misma  causa,  aunque  scan  diversas  las  cosas.  —  877.  No  procede 
la  acumulacion :  I.  Cuando  los  pleitos  esten  en  diversas  instancias ;  —  II.  Cuando 
se  trate  de  interdictos,  por  tener  las  sentencias  que  en  eUos  se  dicten,  el  caracter 
de  provisionales. 

Los  pleitos  acumulables  pueden  baUarse  en  Juzgados  diferentes  6  en  un  mismo 
Juzgado :  en  el  primer  caso  se  pretende  la  acumulacion  ante  el  Juzgado  que  conozca 
del  juicio  al  que  deben  acumularse  los  otros;  y  el  Juez  resuelve  en  el  t6rmino  de 
tres  dias  si  procede  6  no  la  acumulaci6n,  dirigiendo  en  el  caso  de  resolucion  afir- 
mativa,  oficio  al  Juzgado  que  conozca  de  los  juicios  que  deben  acumularse  para 
que  se  inbiba  del  conocimiento  de  ellos,  y  le  remita  los  autos,  continuandose  la 
sustanciacion  del  iucidente  por  las  reglas  de  la  sustanciacion  de  la  competencia, 
ya  que  en  la  contienda  que  puede  suscitarse  entre  los  jueces  con  motivo  de  la  acu- 
mulacion de  autos,  se  encuentra  implicita  una  cuestion  de  competencia  (art.  1361 
del  Codigo  de  Comercio  y  882  y  884  del  Codigo  de  Proeedimientos  Civiles). 

Si  sucede  que  un  mismo  juez  conozca  de  los  autos  cuya  acumulacion  de  pide, 
dispondra  que  se  baga  la  relacion  de  ellos,  a  cuyo  efecto,  citara  a  las  partes  a  una 
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interlocutory  matters  which  arise  are  decided  without  substantiating  the  matter 
separately,  but  without  prejudice  to  the  right  of  the  persons  concerned  to  be  heard 
at  a  verbal  hearing,  whenever  they  so  request,  provided  that  security  is  given  to 
defend  the  claims  which  are  raised  in  the  incident  (arts.  1357  and  1414  of  the  Com- 
mercial Code). 

II.  Consolidation  of  actions  (records). 

The  iQcident  of  the  consolidation  of  records  has  a  specially  appointed  procedure  ■ 
by  virtue  of  its  importance. 

The  law,  which  is  here  always  supplementary  to  the  commercial  law,  defines 
the  consolidation  of  records  by  its  effects,  stating  in  article  899  of  the  Code  of  Civil 
Procedure:  "The  effect  of  consolidation  is  that  the  consolidated  records  continue 
subject  to  the  procedure  of  that  record  with  which  they  are  consolidated,  and  that 
they  are  decided  by  the  same  judgment :  to  this  end,  when  records  are  consolidated, 
the  course  of  the  action  which  was  most  advanced  in  its  procedure  must  be 
suspended  until  the  other  is  in  the  same  stage."  This  general  rule  does  not  apply 
to  the  procedure  in  consolidations  which  are  made  with  attractive,  executive  and 
mortgage  actions  which  attract  the  consolidated  action,  as  those  actions  which  are 
consolidated  with  them  forthwith  adopt  their  procedure  (art.  900  of  the  Code  of 
Civil  Procedure).  That  means  to  say,  that  the  consolidation  of  records  is  an  incident 
provided  for  by  the  law,  whereby  it  is  decided  whether  two  or  more  actions  have  to 
proceed  as  a  single  action,  and  it  is  obvious  that  special  conditions  are  required 
for  this  exception  to  the  procedure. 

These  are  set  forth  in  the  Code  of  Civil  Procedure  in  this  manner: 

Art.  874.  Actions  may  be  consolidated:  I.  When  the  judgment  which  has 
to  be  pronounced  in  one  of  the  actions  whose  consolidation  is  sought,  produces 
the  defence  of  res  judicata  in  the  other;  —  II.  When  there  is  a  pending  action 
in  a  competent  Court  about  the  same  subject-matter  as  that  concerned  in  the 
action  which  has  subsequently  been  begun;  —  HI.  In  insolvency  proceedings 
to  which  the  property  against  which  a  claim  has  been  or  may  be  brought  is 
subject,  saving  always  the  right  of  mortgagees  to  follow  their  remedies  by  a  separate 
action,  and  saving  also  the  provisions  which  apply  to  actions  which  may  be  pending 
in  courts  of  second  instance  or  in  the  Court  of  Cassation;  —  IV.  When  the  unity 
of  the  cause  of  action  is  divided  by  the  actions  proceeding  separately.  —  875.  All 
actions  which  have  for  their  subject-matter  the  payment  of  funeral  expenses,  the 
inventory,  valuation,  division  of  property  or  other  right  thereto,  which  are  brought 
by  any  person  as  heir  or  legatee  may  be  consolidated  to  testamentary  or  intestate 
proceedings.  —  876.  For  the  purposes  of  the  last  section  of  article  874,  the  unity 
of  a  cause  of  action  is  deemed  to  be  divided :  I.  When  between  the  two  actions  there 
exists  an  identity  of  persons,  things  and  rights  of  action;  —  II.  When  there  exists 
identity  of  persons  and  things,  although  the  right  of  action  is  different ;  —  III.  When 
there  exists  an  identity  of  persons  and  rights  of  action,  although  the  things  are  dif- 
ferent; —  IV.  When  the  rights  of  action  proceed  from  the  same  cause,  although  the 
rights  of  action  exist  against  several,  and  consequently  there  is  a  diversity  of  persons ; 
—  V.  When  there  exists  an  identity  of  rights  of  action  and  things,  although  the  persons 
are  different ;  —  VI.  When  the  rights  of  action  proceed  from  the  same  cause,  although 
the  things  are  different.  —  877.  Consolidation  is  not  available :  I.  When  the  actions 
are  in  different  stages  of  the  courts  (in  different  instances) ;  —  II.  When  an  injunction 
is  in  question,  as  the  judgments  therein  pronounced  possess  a  provisional  character  only. 

The  actions  which  it  is  possible  to  consolidate  may  be  in  different  Courts  or 
in  the  same  Court :  in  the  former  case  consolidation  is  claimed  from  the  Court  which 
has  cognisance  of  the  action  with  which  the  others  are  to  be  consolidated;  and  the 
Judge  decides  within  the  term  of  three  days  whether  the  consolidation  is  proper 
or  not,  and  in  the  case  of  an  affirmative  decision  directs  an  official  letter  to  the 
Court  which  has  cognisance  of  the  actions  which  are  to  be  consoMdated,  so  as  to 
inhibit  the  judge  from  trying  them,  and  directing  him  to  remit  the  record  to  him. 
The  substantiation  of  this  interlocutory  matter  proceeds  under  the  rules  for  the 
substantiation  of  a  question  of  competence,  since  a  question  of  competence  is  implied 
in  a  dispute  which  arises  between  judges  based  on  consolidation  of  records  (art.  1361 
of  the  Commercial  Code  and  882  and  884  of  the  Code  of  Civil  Procedure). 

If  it  happens  that  the  same  judge  has  cognisance  of  the  record  the  consolidation 
whereof  is  sought,  he  must  order  a  report  thereon  to  be  made  to  him,  for  which 
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audiencia  que  se  verificara  dentro  de  tres  dias.  La  citacion  para  la  audiencia  produce 
los  efectos  de  la  citacion  para  sentencia  (art.  880  del  Cod.  Proc.  Civ.),  sentencia 
que  se  pronunciara  dentro  de  los  tres  dias  siguientes. 

Es  regla  (consignada  en  el  articulo  1459  del  Codigo  de  Comercio)  que  la  acu- 
mulacion  de  autos  solo  puede  decretarse  a  instancia  de  parte  legitima,  salvo  los 
casos  en  que,  conforme  a  la  ley,  deba  hacerse  de  oficio,  asi  como  tambien  que  pueda 
pedirse  en  cualquier  estado  del  juicio,  antes  de  pronunciarse  sentencia,  pues  de 
lo  contrario  es  inoportuno  para  el  efecto  de  la  acumulacion  (art.  1360  del  Cod. 
de  Comercio). 

En  el  escrito  en  que  se  pide  la  acumulacion  de  autos,  debe  especiticarse  (art.  879 
del  Cod.  Proc.  Civ.) :  I.  El  Juzgado  en  que  se  sigan  los  autos  que  deban  acumularse; 
—  II.  El  objeto  de  cada  uno  de  los  juicios;  —  III.  La  accion  que  en  cada  uno  de 
ellos  se  ejercite;  —  IV.  Las  personas  que  en  ellos  sean  interesados;  —  V.  Los  fun- 
damentos  legales  en  que  se  apoye  la  acumulacion. 

Ya  queda  explicada  la  tramitacion  de  este  incidente  segtin  los  dos  diferentes 
casos  que  en  el  puedan  ocurrir;  las  resoluciones  que  se  dicten  con  este  motivo  son 
apelables  dentro  de  tres  dias  de  notificadas.  Es  orden  expresa  de  la  ley  que,  desde 
que  se  pida  la  acumulacion,  quede  en  suspenso  la  sustanciacion  de  los  autos  a  que 
aqueUa  se  refiere,  hasta  que  se  decida  el  incidente,  y  la  resolucion  quede  firme. 
Se  salvan  de  este  precepto  las  providencias  precautorias,  6  urgentes,  que  el  juez 
puede  practicar;  pero  fuera  de  eUas  todo  lo  que  practicare  despues  de  pedida  la 
acumulacion,  es  nulo  y  le  importa  responsabilidad  (arts.  895,  989  y  901  del  Cod. 
Proc.  Civ.). 

El  pleito  mas  moderno  se  acumula  al  mas  antiguo,  salvo  los  casos  de  juicio 
atractivo,  en  el  cual  la  acumulacion  se  hara  siempre  a  este,  y  de  los  juicios  hipo- 
tecarios  y  ejecutivos,  a  los  que  se  acumularan  los  de  otra  especie  que  se  liubieren 
promovido.  El  precepto  que  se  ha  consignado  de  que  en  los  juicios  ejecutivos  mer- 
cantUes  no  se  sustancie  incidente  con  articulo  especial,  sufre  excepcion  por  lo  que 
se  refiere  a  la  acumulacion  de  autos. 

Se  observara  que  al  enumerar  las  causas  de  procedencia  de  la  acumulacion 
que  senala  el  articulo  874  del  Codigo  de  Procedimientos  Civiles,  se  ha  tenido  en 
cuenta  en  la  fraccion  II  la  litispendencia,  que  es  tambien  una  excepcion  dUatoria, 
de  la  que  se  hablara  en  su  lugar,  pero  que  se  emplea  en  este  caso  para  pretender 
la  acumulacion  de  autos,  en  provecho  del  interes  publico,  porque  tiene  por  objeto 
evitar  que  haya  dos  litigios  sobre  los  mismos  hechos  u  obligaciones.  La  litispen- 
dencia, como  fundamento  de  la  acumulacion  de  autos,  se  sustancia  en  la  forma 
que  acaba  de  expresarse;  y  la  litispendencia,  como  excepcion  dilatoria,  se  sustancia 
en  la  forma  ordlnaria  de  estas  excepciones,  por  lo  que  difieren  la  litispendencia 
en  uno  y  otro  caso,  lo  mismo  que  por  los  efectos  jiuidicos  que  la  ley  les  atribuye. 

Con  efecto,  la  litispendencia,  excepcion,  impide  el  juicio  desde  su  principio, 
y  se  debe  oponer,  por  esta  razon  antes  de  la  contestacion,  de  la  demanda;  mientras 
que  la  litispendencia,  causa  de  acumulacion,  se  puede  alegar  en  cualquier  estado 
del  juicio  hasta  antes  de  la  sentencia  definitiva,  y  produce  el  efecto,  no  de  detener 
el  juicio  sino  de  reunir  los  autos  de  dos  6  mas,  sujetandolos  a  igual  tramitacidn, 
y  decidiendolos  por  un  solo  y  mismo  faUo. 

IIL  De  las  tercerias. 

Participan  del  caracter  de  los  incidentes  los  juicios  de  terceria,  en  los  cuales 
otra  persona  diferente  de  las  que  debaten  sus  pretensiones  en  un  litigio,  se  presenta 
a  deducir  una  accion  distinta,  pero  relacionada  con  el  objeto  del  litigio,  ya  porque 
auxUie  la  pretension  del  demandante  6  del  demandado,  ya  porque  ejercite  accion 
de  dominio  sobre  los  bienes  que  son  objeto  del  litigio,  6  alegue  preferencia  en  el 
pago  que  deba  hacersele  con  el  producto  de  estos  bienes.  El  nuevo  juicio,  que  asi 
se  relaciona  con  el  que  esta  en  trdmite,  se  llama  juicio  de  terceria,  y  el  que  lo  pro- 
mueve  tercer  opositor. 

Ya  queda  senalado  en  las  reglas  acerca  de  la  competencia,  que  es  compe- 
tente  para  conocer  de  los  juicios  de  terceria  el  juez  que  est6  conociendo  del  negocio, 
en  virtud,  como  acaba  de  decirse,  de  ser  la  terceria  un  juicio  incidental  del  negocio 
en  que  se  promueve,  que  se  llama  principal.  Y  claro  es  tambien  que  deben  producir 
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purpose  he  must  cite  the  parties  to  a  hearing  which  must  take  place  within  three 
days.  The  citation  to  the  hearing  produces  the  effects  of  a  citation  for  judgment 
(art.  880  of  the  Code  of  Civil  Procedure).  This  judgment  must  be  pronoimced 
within  the  three  following  days. 

A  rule  is  set  forth  in  article  1459  of  the  Commercial  Code  to  the  effect  that  the 
consolidation  of  records  can  only  be  ordered  at  the  instance  of  a  lawful  party, 
saving  those  cases  wherein  it  has  to  be  made  by  the  court's  own  motion,  according 
to  law,  and  also  that  it  may  be  sought  at  any  stage  of  the  action  before  judgment 
is  pronounced,  as  on  the  other  hand  an  order  then  made  would  be  inappropriate 
to  produce  the  effects  of  consolidation  (art.  1360  of  the  Commercial  Code). 

By  article  879  of  the  Code  of  Civil  Procedure,  it  is  necessary  to  specify  in  the 
document  whereby  consolidation  is  sought :  I.  The  Court  in  which  the  record  which 
ought  to  be  consolidated  is  proceeding ; — II.  The  subject-matter  of  each  of  the  actions ; 
—  ni.  The  right  of  action  which  is  involved  in  each  of  them;  —  IV,  The  persons 
who  are  concerned  therein ;  —  V.  The  legal  bases  on  which  consolidation  is  supported. 

We  have  already  explained  the  procedure  of  this  interlocutory  incident  accord- 
ing to  the  two  different  cases  in  which  it  may  occur.  The  decisions  which  are 
pronounced  on  this  groimd  are  appealable  within  three  days  of  their  being  notified. 
It  is  an  express  direction  of  the  law  that  from  the  time  of  the  application  for  con- 
solidation the  substantiation  of  the  record  to  which  it  refers  remains  in  suspense 
until  the  incident  is  decided,  and  the  decision  becomes  binding.  Any  precaution- 
ary or  urgent  orders  which  a  judge  may  make  are  excepted  from  this  precept;  but 
with  that  exception,  everything  that  is  done  after  the  application  for  consolidation 
is  void  and  involves  the  personal  liability  of  the  judge  (arts.  895,  989  and  901  of 
the  Code  of  Civil  Procedure). 

The  most  recent  action  is  consolidated  with  the  oldest,  except  in  the  case  of 
attractive  actions,  in  which  consolidation  is  always  made  with  the  attractive  action, 
and  excepting  also  mortgage  and  executive  actions,  with  which  actions  of  other 
kinds  which  may  have  been  commenced  are  consoUdated.  The  precept  which  has 
already  been  set  forth  that  incidents  are  not  substantiated  by  a  separate  file  in 
commercial  actions,  has  one  exception  and  this  refers  to  the  consolidation  of  records. 

It  will  be  observed  that  in  enumerating  the  causes  of  the  propriety  of  consolida- 
tion as  set  forth  in  article  874  of  the  Code  of  Civil  Procedure,  the  question  of  Us 
pendens  has  been  taken  into  account  in  section  II,  and  this  is  also  a  dilatory  plea, 
which  wiU  be  mentioned  in  its  place,  but  which  is  employed  in  this  case  in  order 
to  claim  the  consolidation  of  records,  to  the  profit  of  the  public  interest,  because 
it  is  intended  to  prevent  there  being  two  litigations  about  the  same  facts  or  obliga- 
tions. Lis  pendens,  as  the  foundation  of  the  consolidation  of  records,  is  substantiated 
as  just  expressed;  and  lis  pendens  as  a  dilatory  plea,  is  substantiated  in  the  ordinary 
way  of  these  pleas,  and  this  differentiates  the  lis  pendens  in  the  two  cases,  and  so 
do  the  juridical  effects  which  the  law  attributes  to  them. 

In  fact  a  lis  pendens  as  a  defence  or  plea  is  an  impediment  to  the  action  from 
its  commencement,  and  for  this  reason  it  must  be  entered  before  the  answer  to  the 
claim;  while  a  lis  pendens  as  a  ground  for  consolidation  can  be  alleged  at  any 
stage  of  the  action  before  the  final  judgment,  and  has  the  effect,  not  of  suspending 
the  action,  but  of  combining  the  records  of  two  or  more,  subjecting  them  to  the 
same  procedure,  and  both  or  all  being  decided  by  one  and  the  same  judgment. 

III.  Third  party  claims. 

Third  party  proceedings  participate  in  the  character  of  interlocutory  applica- 
tions. Another  person,  different  from  those  who  discuss  their  claims  in  an  action, 
appears  therein  to  bring  a  distinct  action,  but  one  related  to  the  subject-matter 
of  the  litigation,  either  because  it  assists  the  pretension  of  the  plaintiff  or  defend- 
ant, or  because  it  raises  a  right  of  action  of  ownership  in  respect  of  the  property 
which  forms  the  subject-matter  of  the  litigation,  or  pleads  preference  in  the  pay- 
ment which  has  to  be  made  with  the  proceeds  of  that  property.  The  new  action, 
which  is  thus  related  to  the  one  already  on  foot,  is  called  a  third  party  action,  and 
the  person  who  brings  it  is  called  an  opposing  third  party. 

It  has  already  been  laid  down  in  the  rules  as  to  competence,  that  the  judge 
who  has  cognisance  of  the  principal  matter  is  the  competent  judge  to  have  cognis- 
ance of  the  third  party  actions,  by  virtue,  as  has  been  said,  of  the  third  party  action 
being  a  proceeding  incidental  to  the  matter  wherein  it  is  put  forward,  which  is 
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efectos  analogos  a  los  de  la  acumulaoion  de  autos,  dado  que  se  reclama  en  alias 
un  derecho  que  puede  modificar  los  que  pretenden  hacer  valer  las  partes  en  el  litigio 
que  tienen  entablado,  y  en  el  que  se  promueve  la  terceria. 

Las  tercerias  son  coadyuvantes  6  excluyentes.  Es  coadyuvante  la  terceria 
que  auxilia  la  pretension  del  demandante  6  la  del  demandado.  Las  demas  se  Uaman 
excluyentes  (art.  1363  del  Cod.  de  Comercio).  Las  tercerias  coadyuvantes  pueden 
oponerse  en  cualquier  juicio,  sea  cual  fuere  la  acoion  que  en  el  se  ejercite,  y  cual- 
quiera  que  sea  el  estado  en  que  6ste  se  encuentre,  con  tal  de  que  alin  no  se  haya  pro- 
nunciado  sentencia  que  cause  ejecutoria.  No  producen  otro  efecto  que  el  de  asociar 
a  quien  las  interpone  con  la  parte  a  cuyo  dereaho  coadyuva,  a  fin  de  que  el  juicio 
continue,  segun  d  estado  en  que  se  encuentre,  y  se  sustancia  hasta  las  ulteriores 
diligencias  con  el  tercero  y  el  Utigante  coadyuvado,  juzgandose  la  accion  que  deduce 
el  tercero  coadyuvante,  al  propio  tiempo  que  lo  principal,  en  una  misma  sentencia 
(arts.  1364  a  1366  del  Cod.  de  Comercio).  Son  por  tanto,  juicios  distintos  las  ter- 
cerias coadyuvantes  de  aquel  en  que  se  interpone;  pero  son  incidentales  de  este 
puesto  que  tienen  estrecha  relacion  con  el,  ya  que  auxilian  la  pretension  del  deman- 
dante 6  del  demandado  en  el  juicio.  Dado  su  objeto,  no  suspenden  el  curso  del 
juicio  principal,  lo  que  acarrearia  iomotivadas  dilaciones  a  la  parte  contraria  de 
la  coadyuvada;  y  no  hay  que  resolver  separadamente  este  juicio  incidental  por  que 
tiende  al  mismo  objeto  que  la  pretension  a  la  que  coadyuva,  y  por  tanto  mientras 
esta  exista,  que  es  durante  todo  el  termino  del  juicio,  no  puede  finalizar  la  accion 
del  tercero  que  coadyuva:  por  esta  razon  se  sustancia  el  juicio  principal  hasta  las 
ulteriores  diligencias  con  el  tercero  y  el  litigante  coadyuvado.  Se  produce  asi  de 
hecho  una  acumulaoion  que,  por  la  claridad  de  su  procedencia,  se  admite  desde 
luego  y  de  piano,  siguiendose  la  regla  de  los  juicios  acumulados  que  impone  que 
se  decidan  en  la  misma  sentencia. 

Las  tercerias  excluyentes  son  de  dominio  6  de  prefer&cia;  en  el  primer  caso 
deben  fundarse  en  el  dominio  que  sobre  los  bienes  en  ouestion  6  sobre  la  accion 
que  se  ejercite  alega  el  tercero,  y  en  el  segundo,  en  el  mejor  derecho  que  este  deduzca 
para  ser  pagado ;  no  suspenden  el  curso  del  negocio  en  que  se  interponen,  y  se  ventilan 
por  cuerda  separada  (arts.  1367  y  1368  del  Codigo  de  Comercio). 

El  opositor  debe  fundar  su  oposicion  precisamente  en  prueba  documental. 
Sin  este  requisite  se  desecha  desde  luego  la  oposici6n,  sin  tramite  alguno.  Cuando 
se  funde  como  queda  expresado,  se  da  conocimiento  del  escrito  de  oposicion  presen- 
tado  por  el  tercero,  al  demandante  y  al  demandado  en  el  juicio  principal,  por  tres 
dias  a  cada  uno.  Si  el  ejecutado  esta  conforme  con  la  reclamacion  del  tercer  opositor, 
solo  se  sigue  el  juicio  de  terceria  entre  este  y  el  ejecutante.  Contestado  el  escrito 
de  oposicion,  el  juez  decide  si  hay  meritos  para  estimar  necesaria  la  terceria,  y 
en  caso  afirmativo,  a  peticion  de  oualquiera  de  las  partes  abre  una  dilacion  proba- 
toria  por  quince  dias  durante  la  cual  linden  las  partes  todas  las  pruebas  que  crean 
pertinentes,  y  conforme  a  las  reglas  dadas  en  su  oportunidad.  Venoido  el  termino 
de  prueba,  se  hace  publicacion  de  probanzas,  entregando  los  autos  a  las  partes 
por  su  orden  y  por  cinco  dias  a  cada  una  para  que  aleguen  de  su  derecho  (arts.  1368 
a  1372  del  Codigo  de  Comercio). 

«Las  tercerias  excluyentes,  dice  el  articulo  909  del  Codigo  de  Procedimientos 
CivUes,  supletorio  del  de  Comercio,  pueden  oponerse  en  todo  negocio,  cualquier  a 
que  sea  su  estado,  con  tal  de  que,  si  son  de  dominio,  no  se  haya  dado  posesion  de 
los  bienes  al  rematante  6  al  actor,  en  su  caso,  por  via  de  adjudicacion,  y  que  si  son 
de  preferencia,  no  se  haya  hecho  pago  al  actor. »  Este  precepto  indica  la  oportunidad 
en  que  puede  promoverse  el  juicio  de  terceria,  y  es  cuando  haya  habido  ejecucion 
en  los  bienes  del  demandado  del  juicio  principal,  y  esta  ejecucion  se  hubiere  prac- 
ticado  en  bienes  del  tercer  opositor;  6  bien  que  aunque  practicados  en  bienes  del 
mismo  deudor,  tenga  el  tercer  opositor  algiin  derecho  para  reclamar  el  pago  pre- 
ferente  sobre  el  valor  de  aqueUos;  casos  en  los  que  se  reunen  los  dos  requisitos 
esenciales  para  deduoir  una  accion:  la  existencia  de  un  derecho  a  favor  del  que 
deduce  la  accion,  y  la  lesion  de  este  derecho  por  el  demandado. 


MEXICO:  PROCEDURE.  47 

called  the  principal  matter.  And  it  is  clear  also  that  they  must  produce  effects 
analogous  to  those  of  consolidation  of  records,  granted  that  a  right  is  claimed  therein 
that  may  alter  those  rights  that  the  parties  to  the  Mtigation  which  has  heen  initiated 
by  them,  and  in  which  the  third  party  action  is  put  forward,  claim  to  enforce. 

Third  party  actions  are  either  assisting  or  exclusive.  A  third  party  action 
which  supports  the  claim  of  the  plaintiff  or  defendant  is  assisting.  The  others  are 
called  exclusive  (art.  1363  of  the  Commercial  Code).  Assisting  third  party  actions 
may  be  entered  in  all  actions,  whatever  be  the  right  of  action  which  is  discussed 
therein,  and  whatever  be  the  stage  which  the  principal  action  has  reached,  provided 
that  no  judgment  has  yet  been  pronounced  which  is  then  capable  of  execution. 
They  only  produce  the  effect  of  associating  the  person  who  enters  them  with  the 
party  whose  right  of  action  he  assists,  with  the  result  that  the  action  continues 
in  the  stage  in  which  it  then  exists,  and  is  substantiated  in  its  ulterior  steps  with 
the  third  party  and  the  litigant  assisted,  the  action  brought  by  the  assisting  third 
party  being  adjudicated  on  at  the  same  time  as  the  principal  action  and  in  the  same 
judgment  (arts.  1364  to  1366  of  the  Commercial  Code).  Assisting  third  party  actions 
are  therefore  distinct  from  the  action  in  which  they  are  interposed;  but  they  are 
incidental  thereto,  seeing  that  they  have  a  strict  relation  therewith,  as  they  aid 
the  pretension  of  the  plaintiff  or  the  defendant  in  the  action.  Such  being  then- 
object,  they  do  not  suspend  the  course  of  the  principal  action,  as  other-wise  they 
would  cause  unreasonable  delays  to  the  party  opposed  to  the  one  assisted;  and  there 
is  no  necessity  for  deciding  this  incidental  action  separately,  because  it  tends  to 
the  same  object  as  the  pretension  of  the  party  whom  it  assists,  and  therefore,  while 
the  latter  is  in  existence,  that  is  during  the  whole  term  of  the  action,  the  action 
of  the  assisting  third  party  cannot  be  terminated:  for  this  reason  the  principal 
action  is  substantiated  in  its  ulterior  steps  with  the  third  party  and  the  assisted 
litigant.  Consolidation  is  thus  in  fact  produced,  which  by  the  clearness  of  its  origin, 
is  admitted  ipso  facto  at  once,  and  follows  the  rule  of  consolidated  actions,  which 
involves  that  they  are  decided  by  the  same  judgment. 

Exclusive  third  party  actions  are  those  of  ownership  and  preference.  In  the 
former  case  they  must  be  based  on  ownership  of  the  property  in  question  alleged 
by  the  third  party  or  in  respect  of  the  right  of  action  which  is  in  dispute,  and  in  the 
latter  case,  on  the  better  right  which  he  deduces  to  be  paid.  They  do  not  suspend 
the  course  of  the  matter  in  which  they  are  interposed,  and  are  dealt  with  on  a  separate 
file  (arts.  1367  and  1368  of  the  Commercial  Code). 

The  opposing  third  party  must  of  necessity  base  his  opposition  on  documentary 
evidence.  Without  this  requisite,  the  opposition  is  rejected  at  once  without  any 
proceeding  taking  place.  When  it  is  based  as  above  stated,  the  document  presented 
by  the  third  party  is  submitted  to  the  plaintiff  and  defendant  in  the  principal 
action,  for  three  days  each.  If  the  party  on  whom  a  judgment  is  to  be  executed 
assents  to  the  claim  of  the  opposing  third  party,  the  third  party  action  proceeds 
only  between  the  latter  and  the  executing  party.  When  the  document  in  opposition 
has  been  answered,  the  judge  decides  whether  there  are  grounds  for  considering  the 
third  party  action  to  be  necessary,  and  if  he  decides  affirmatively,  then  on  the 
application  of  any  of  the  parties  he  opens  a  term  for  evidence  for  fifteen  days,  during 
which  the  parties  give  aU  the  evidence  which  they  think  material,  and  according 
to  the  rules  given  already.  At  the  expiration  of  the  term  for  proof,  the  evidence 
is  published  and  the  record  is  deUvered  to  the  parties  for  five  days  each  in  order 
for  them  to  submit  their  rights  (arts.  1368  to  1372  of  the  Commercial  Code). 

Article  909  of  the  Code  of  Civil  Procediure,  supplementing  the  Commercial  Code, 
says:  "Exclusive  third  party  actions  may  be  entered  in  aU  matters,  whatever 
be  the  stage  thereof,  provided  that,  if  they  are  claims  of  ownership,  possession  of 
the  property  has  not  been  given  to  the  selling  party  or  plaintiff,  as  may  be,  by  way 
of  adjudication,  and  that  if  they  are  claims  for  preference,  payment  has  not  been 
made  to  the  plaintiff."  This  precept  indicates  the  proper  time  at  which  third  party 
actions  can  be  brought,  and  that  is  when  there  has  been  an  execution  on  the  property 
of  the  defendant  in  the  principal  action,  and  this  execution  has  been  effected  on 
the  property  of  the  opposing  third  party;  or  that,  although  effected  on  property 
of  the  debtor  himself,  the  opposing  third  party  is  entitled  to  claim  preferential 
payment  from  the  value  thereof;  cases  in  which  are  combined  the  two  essential 
requisites  for  bringing  an  action:  the  existence  of  a  right  in  favour  of  the  person 
who  brings  the  action,  and  an  injury  to  this  right  by  the  defendant. 

7* 
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En  el  juicio  principal  se  siguen  todos  los  tramites  hasta  antes  del  remate,^  y 
desde  entonces  se  suspenden  los  procedimientos,  hasta  que  se  deoida  la  terceria, 
si  fuere  de  dominio.  Si  fuere  de  preferencia,  se  siguen  todos  los  procedimientos  del 
juicio  principal  en  que  se  interponga,  hasta  practicar  el  remate,  cuyo  producto 
se  deposita,  hasta  pronunciarse  la  sentencia  que  deoida  cual  de  los  abreedores  tiene 
derecho  preferente  al  pago  (arts.  1373  y  1374  del  Cod.  de  Comercio). 

La  ley  comun,  en  su  articulo  913  de  Procedimientos,  preve  el  caso  de  que 
se  presenten  tres  6  mas  opositores,  y  ordena  que,  si  estuvieren  conformes  se  siga 
un  solo  juicio  de  terceria  graduando  en  una  sola  sentencia  sus  creditos;  pero  si  no 
lo  estuvieren,  manda  que  se  siga  el  juicio  de  concurso  necesario  de  acreedores.  Y  el 
1917  del  mismo  C6digo  de  Procedimientos  Civiles  prescribe  que:  «Si  solo  alguno, 
de  los  bienes  ejecutados  fueren  objeto  de  la  terceria,  los  procedimientos  del  juicio 
principal  continuaran  hasta  vender  y  hacer  pago  al  acreedor  con  los  bienes  no  oom- 
prendidos  en  la  misma  terceria.* 

Por  tiltimo,  es  prescripcion  del  articulo  1375  del  Codigo  de  Comercio,  que 
basta  la  interposicion  de  una  terceria  excluyente,  para  que  el  ejecutante  pueda 
ampliar  la  ejecucion  en  otros  bienes  del  deudor;  y  si  6ste  no  los  tuviere,  para  podir 
la  declaracion  de  quiebra. 

Juicios  mercantiles. 

Hay  tres  especies  de  juicios  mercantiles:  los  ordinarios,  los  ejecutivos  y  los 
de  quiebra  (art.  1055  del  Codigo  de  Comercio). 

La  primera  especie  constituye  la  regla  general,  contenida  en  el  articulo  1377 
del  mismo  Codigo  de  Comercio,  que  prescribe,  que:  «Todas  las  contiendas  entre 
partes  que  no  tengan  sefialado  en  este  Codigo  tramitacion  especial,  se  ventilaran 
en  juicio  ordinario».  Las  segunsa  especie,  que  es  la  de  los  juicios  ejecutivos,  cons- 
tituye la  excepcion  y  para  poderla  utUizar,  es  preciso  que  la  accion  que  se  deduzca, 
es  decir,  la  contienda,  que  se  promueva,  este  apoyada  en  algtin  documento  que 
Uene  determinados  requisites  exijidos  por  la  ley,  que  se  Uaman  titulos  ejecutivos, 
y  a  los  que  esta  concede  la  estimacion  de  prueba  preconstituida,  abreviando  por 
lo  tanto  la  marcha  de  la  tramitacion  de  los  juicios  que  en  eUeis  se  fundan.  En  cuanto 
k  la  tercera  especie,  los  juicios  de  quiebra,  son  todavia  mas  senalada  excepcion 
que  los  ejecutivos,  y  por  su  interns  han  merecido  un  procedimiento  meramente 
especial  para  tramitarse. 

Los  dos  primeras  especies,  las  de  los  juicios  ordinarios  y  ejecutivos,  que  indica 
el  Codigo,  corresponde  a  la  division  admitida  en  otras  legislaciones,  de  juicios  decla- 
rativos  y  juicios  ejecutivos,  por  razon  del  objeto  que  en  eUos  se  persigue,  atribuyendo 
&  los  primeros  el  objeto  de  que  la  autoridad  judicial  declare  si  existe  6  no  el  derecho 
que  uno  de  los  litigantes  pretende  tener;  y  a  los  segundos  se  atribuye  el  objeto  de 
reclamar  la  accion  de  la  justicia  para  obligar  a  aquel  a  quien  se  demanda  4  cumplir 
una  obligacion  que  consta  de  una  manera  indudable  en  el  documento  que  se  exhibe, 
y  que  por  eso  se  Uama  titulo  ejecutivo. 

El  juicio,  6  sea  el  debate  entre  el  que  pretende  que  otra  persona  d6  d  su  favor 
alguna  cosa,  6  la  haga,  6  deje  de  hacerla,  se  sujeta  para  el  esclarecimiento  de  los 
hechos  que  dan  lugar  a  los  derechos  que  respectivamente  aleguen  los  contendientes, 
6  para  la  mejor  aplicacion  de  los  preceptos  de  la  ley  4  los  hechos  esclarecidos,  en 
primer  lugar,  como  ya  se  ha  dicho  al  procedimiento  convenido  entre  las  partes, 
siempre  que  Uene  los  requisites  legales;  y  en  segundo  lugar  a  lo  que  el  C6digo  de 
la  materia  dispone  para  cada  una  de  las  tres  especies  mencionadas. 

Juicios  ordinarios. 

L  Demanda. 

Este  principia  con  demanda,  en  la  que,  lo  mismo  que  en  el  derecho  comun, 
se  exponen  suscintamente  y  enumerados,  los  hechos  que  den  fundamento  k  la  pre- 
tension del  que  ocurre  a  los  tribunales;  se  fija  con  preoisidn  el  precepto  6  los  pre- 
ceptos legales  que  se  relacionan  con  esos  hechos,  y  de  la  relacion  de  los  hechos 
expuestos  y  de  la  ley  aducida  ha  de  surgir  la  legitimidad  de  la  pretension  del  ocur- 
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All  the  steps  in  the  principal  action  are  followed  up  to  the  auction,  and  thence- 
forward the  proceedings  are  suspended  until  the  third  party  action  is  decided,  if 
it  is  one  of  ownership.  If  it  is  one  of  preference,  aU  the  proceedings  of  the  principal 
action  in  which  it  is  iaterposed  are  followfed  even  to  holding  the  auction,  the  proceeds 
whereof  are  deposited  until  the  judgment  is  pronounced  that  decides  which  of 
the  creditors  is  entitled  to  the  preferential  payment  (arts.  1373  and  1374  of  the 
Commercial  Code). 

In  article  913  of  the  Code  of  Civil  Procedure,  the  common  law  provides  for 
the  case  in  which  three  or  more  opponents  appear,  and  directs  that,  if  they  are  in 
harmony,  a  single  third  party  action  should  proceed,  and  that  their  credits  should 
be  classified  in  one  and  the  same  judgment;  but  if  they  are  not  in  agreement,  it 
directs  that  the  necessary  insolvency  proceedings  by  creditors  should  follow.  And 
article  1917  of  the  said  Code  of  Civil  Procedure  prescribes  that:  "When  one  only 
of  the  properties  taken  in  execution  is  the  subject-matter  of  the  third  party  action, 
the  proceedings  of  the  principal  action  shall  continue  up  to  seUing  and  making  pay- 
ment to  the  creditor  with  the  property  which  is  not  included  in  the  said  third  party 
action". 

Lastly,  it  is  prescribed  by  article  1375  of  the  Commercial  Code,  that  the  inter- 
position of  an  excluding  third  party  is  sufficient  to  enable  the  executing  plaintiff 
to  extend  the  execution  to  other  property  of  the  debtor :  and  if  he  has  none,  then 
to  apply  for  a  declaration  of  bankruptcy. 

Commercial  actions. 

There  are  three  kinds  of  commercial  action :  ordinary,  executive  and  bankruptcy 
(art.  1055  of  the  Commercial  Code). 

The  first  kind  forms  the  general  rule,  contained  in.  article  1377  of  the  said 
Commercial  Code,  which  prescribes  that:  "All  disputes  between  parties  which 
have  no  special  procedure  appointed  by  this  Code,  shall  be  discussed  in  an  ordinary 
action".  The  second  kind,  viz.  executive  actions,  constitutes  an  exception  and  in 
order  to  be  able  to  avail  oneself  thereof,  is  is  necessary  that  the  right  of  action 
which  is  set  up,  that  is  to  say,  the  contention  which  is  put  forward,  should  be 
based  on  some  document  which  fulfils  certain  requisites  demanded  by  the  law, 
which  requisites  are  called  executive  titles,  and  there  is  granted  to  them  the  character 
of  presumptive  proof,  thereby  shortening  the  course  of  the  procedure  in  such  actions 
as  are  based  thereon.  As  regards  the  third  kind,  viz.  bankruptcy  actions  or  proceed- 
ings, they  are  still  more  marked  an  exception  than  executive  actions,  and  owing 
to  their  importance  have  earned  a  procedure  which  is  purely  special  to  them. 

The  two  first  kinds,  that  is,  ordinary  and  executive  actions,  as  indicated  by 
the  Code,  belong  to  the  division  of  declaratory  and  executive  actions  which  is 
admitted  in  other  systems  of  legislation,  by  reason  of  the  object  pursued  therein, 
there  being  attributed  to  the  former  the  object  that  the  judicial  authority  should 
declare  whether  the  right  claimed  by  one  of  the  litigants  exists  or  not ;  while  to  the 
latter  is  attributed  the  object  of  claiming  the  action  of  justice  to  compel  the  defend- 
ant to  perform  an  obligation  which  appears  in  an  undoubted  manner  in  the  docu- 
ment produced,  and  which  therefore  is  called  an  executive  title. 

The  action,  or  rather  the  dispute  between  a  person  who  claims  and  another 
that  the  latter  should  give  something  in  his  favour,  or  do  something,  or  abstain 
from  doing  it,  is  subject  for  proving  the  facts  that  give  rise  to  the  rights  which 
are  respectively  pleaded  by  the  contending  parties,  or  for  the  better  application 
of  the  legal  precepts  to  the  proved  facts,  in  the  first  place,  as  has  already  been  said, 
to  the  conventional  proceedings  between  the  parties,  provided  that  they  fulfil 
the  legal  requisites;  and  in  the  second  place,  to  what  the  Code  provides  on  this 
matter  for  each  of  the  three  kinds  mentioned. 

Ordinary  actions. 
I.  The  claim. 

This  action  begins  with  the  claim,  wherein,  just  as  in  the  common  law,  the 
facts  which  form  the  basis  of  the  pretension  of  the  person  resorting  to  the  tribunals 
are  set  out  succinctly  and  in  numerical  order;  the  legal  precept  or  precepts  which 
refer  to  those  facts  are  precisely  stated,  and  the  lawfulness  of  the  pretension  of  the 
plaintiff  must  arise  from  the  narration  of  the  facts  as  set  out  and  from  the  law 
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rente.  Esta  pretension,  apoyada  en  la  ley,  es  lo  que  se  llama  accion,  la  que  ha  de 
determinarse  claramente,  fijandose  con  precision  lo  que  se  pida  y  la  persona  contra 
quien  se  proponga.  En  una  palabra,  la  demanda  es  la  expresion  de  la  accion  de 
que  se  hace  uso,  es  decir,  del  medio  que  establece  la  ley  para  hacer  valer  los  derechos 
ante  los  tribTmales;  y  constituye  la  base  del  juicio,  a  la  cual  debe  acomodarse  la 
sentencia  que  lo  termine,  por  lo  que  la  importancia  de  la  demanda  es  capital. 

A  la  demanda,  que  es  el  primer  escrito,  por  el  que  se  sohcita  la  intervencion 
de  la  accion  publica,  se  acompanaran  precisamente,  segun  el  articulo  1061  del  Codigo 
de  Comercio. 

I.  El  documento  6  documentos  que  acrediten  el  caracter  con  que  el  litigante 
se  presente  en  juicio,  en  el  caso  de  tener  representacidn  legal  de  alguna  peraona 
6  corporacion  6  cuando  el  derecho  que  reclame  provenga  de  habersele  trasmitido 
por  otra  persona;  —  II.  El  poder  que  acredite  la  personaUdad  del  procurador, 
cuando  este  intervenga;  —  III.  Una  copia,  en  papel  comun,  del  escrito  y  de  los 
documentos,  cuando  estos  no  pasen  de  veinticinco  fojas.  Si  excedieren,  quedaran 
en  la  Secretaria  del  Juzgado,  para  que  se  instruyan  las  partes.  Las  copias  de  que 
se  habla  se  presentan  tambien  respecto  de  los  escritos  en  que  la  parte  demandada, 
se  defienda  por  medio  de  las  excepciones  de  compensacion  6  reconyencion,  y  de 
los  escritos  de  cualquiera  de  las  partes,  en  que  se  promueva  algun  incidente. 

Las  mismas  copias,  acompanadas  al  escrito  de  demanda,  se  confrontan  debida- 
mente  y  se  entregan  a  la  persona  6  personas  a  quienes  se  demanda,  y  que  se  Uaman 
reo  6  parte  demandada,  para  que  produzcan  su  contestacion  dentro  de  cinco  dias 
improrrogables  (art.  1378  del  Codigo  de  Comercio). 

IL  Excepciones  dilatorias. 

La  ley  autoriza  dos  medios  de  defensa  para  la  accion  de  que  es  objeto  la  parte 
demandada  en  juicio  ordinario  mercantU,  Uamados  excepciones  dilatorias  6  peren- 
torias,  segun  que  tienen  por  objeto  el  impedir  el  ingreso  al  juicio  6  destruir  la  pre- 
tension del  que  promueve. 

Las  primeras,  que  solamente  retardan  la  accion  son  las  del  derecho  comun, 
y  estan  contenidas  en  el  articulo  28  del  Codigo  de  Procedimientos  Civiles  del  Distrito 
Federal,  que  dice:  Son  excepciones  dilatorias:  I.  La  incompetencia ;  —  II.  La 
litispendencia;  —  III.  La  falta  de  personalidad  en  el  actor;  —  IV.  La  falta  de  cum- 
plimiento  del  plazo  6  de  la  condicion  a  que  esta  sujeta  la  accion  intentada;  —  V.  La 
obscuridad  6  defecto  legal  en  la  forma  de  proponer  la  demanda;  —  VI.  La  division; 
—  Vn.  La  excusion;  —  VIII.  La  de  arraigo  personal  6  fianza  de  estar  a  derecho 
cuando  el  actor  fueren  extranjero  6  transeunte;  —  IX.  Las  demas  a  que  dieren 
ese  caracter  las  leyes. 

Como  las  excepciones  dilatorias  tienen  por  objeto  dilatar  6  impedir  temporal- 
mente  la  entrada  en  el  pleito,  deben  alegarse  antes  de  contestarse  la  demanda,  es 
decir,  antes  de  entrar  al  pleito  respondiendo  al  que  promueve  sobre  el  fondo  del 
negocio.  El  articulo  1378  del  Codigo  de  Comercio  concede  tres  dias  improrrogables 
(ya  se  ha  expUcado  la  significacion  del  termino  improrrogable)  para  oponer  tales 
excepciones,  contados  desde  el  dia  en  que  se  de  conocimiento  de  la  demanda  a  la 
parte  demandada.  La  ley  mercantU,  en  primer  lugar,  acorta  todo  lo  posible  el 
termino  para  oponer  las  dilatorias,  que  en  el  derecho  comun  es  de  nueve  dias; 
y  en  segundo  lugar,  suprime  la  prescripcion  del  derecho  comun  que  permite  oponer 
las  dilatorias  hasta  despuds  del  termino  senalado  para  ello,  con  tal  que  no  exceda 
del  que  se  tiene  para  contestar  la  demanda,  y  que  vuelva  a  decirse  es  de  nueve 
dias.  En  lo  meroantil  son  tres  dias  improrrogables  los  que  pueden  utilizarse  sola- 
mente, pasados  los  cuales  no  pueden  oponerse  las  excepciones  dilatorias. 

Incompetencia.  La  excepcion  de  incompetencia  se  tramita  segun  las  reglas 
que  quedan  expresadas  en  el  capitulo  de  las  competencias.  Por  su  naturaleza  es 
de  previa  resolucion,  y  no  impide  el  alegar  otras  excepciones  dilatorias,  pero  sola- 
mente despues  que  la  excepcion  haya  sido  resuelta,  puesto  que  seria  contradictorio 
desconocer  la  competencia  de  un  juez,  y  someterse  taoitamente  a  eUa  oponiendo 
excepciones,  de  cuya  procedencia  hubiera  61  de  juzgar. 

Las  excepciones  dilatorias  se  sustancian  en  la  misma  forma  que  los  incidentes, 
de  la  que  se  ha  hablado  oportunamente;  y  como  ellas  tienden  a  impedir  el  curso 
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relied  on  by  him.  This  claim,  as  supported  by  law,  is  what  is  called  a  right  of  action, 
which  has  to  be  clearly  determined  by  precisely  stating  what  is  sought  and  the 
person  against  whom  it  is  brought,  in  one  word,  the  claim  is  the  statement  of  the 
right  of  action  whereof  use  is  made,  that  is  to  say,  of  the  means  enacted  by  law  to 
enforce  rights  before  the  tribunals;  and  it  constitutes  the  basis  of  the  action,  to 
which  the  judgment  which  terminates  it  must  conform,  from  which  it  results  that 
the  claim  is  a  matter  of  capital  importance. 

The  claim,  which  is  the  first  document  whereby  the  intervention  of  the  public 
action  is  solicited,  must  of  necessity  be  accompanied,  according  to  article  1061 
of  the  Commercial  Code:  by 

I.  The  document  or  documents  which  prove  the  character  in  which  the  litigant 
appears  in  the  action,  in  the  event  of  his  possessing  the  lawful  representation  of 
some  person  or  corporation  or  when  the  right  claimed  by  him  proceeds  from  its 
having  been  transmitted  to  him  by  another  person;  —  II.  The  power  of  attorney 
proving  the  representative  capacity  of  the  solicitor,  when  one  intervenes;  — 
III.  A  copy  on  ordinary  paper  of  the  claim  and  documents,  when  the  latter  do 
not  exceed  twenty-five  pages.  If  they  exceed,  they  must  remain  in  the  Office  of  the 
Court  for  the  information  of  the  parties.  Copies  as  mentioned  above  are  lodged 
also  in  the  case  of  the  documents  whereby  the  defendant  defends  himself  by  means 
of  defences  or  pleas  of  set-off  or  counterclaim,  and  of  the  documents  of  any  of  the 
parties  whereby  they  move  any  interlocutory  matter  or  incident. 

The  said  copies,  accompanied  by  the  document  of  the  claim,  are  duly  compared 
and  are  delivered  to  the  person  or  persons  sued,  who  are  called  the  defendants  or 
parties  sued,  in  order  that  they  may  produce  their  answer  within  an  absolute  period 
of  five  days  (art.  1378  of  the  Commercial  Code). 

II.  Dilatory  pleas. 

The  law  authorises  two  means  of  defence  to  actions  which  are  brought  against 
defendants  in  ordinary  commercial  suits.  They  are  called  dilatory  or  peremptory 
pleas,  according  to  whether  they  are  intended  to  hinder  the  commencement  of  the 
action  or  to  destroy  the  claim  of  the  person  who  brings  it. 

The  former,  which  only  retard  the  action,  are  those  of  the  common  law,  and 
are  contained  in  article  28  of  the  Code  of  Civil  Procedure  of  the  Federal  District, 
which  says:  "The  following  are  the  dilatory  pleas:  I.  Incompetence;  —  11.  Lis 
'pendens;  —  in.  Absence  of  representative  authority  in  the  plaintiff;  —  IV.  Want 
of  fulfilment  of  the  time  or  condition  to  which  the  action  brought  is  subject;  — 
V.  The  obscurity  or  legal  defect  in  the  form  of  making  the  claim;  —  VI.  Divisio; 
—  VII.  Excusio:  —  VIII.  Want  of  personal  security  or  guaranty  judicatum  solvi, 
when  the  plaintiff  is  a  foreigner  or  transient ;  —  IX.  Other  pleas  on  which  the  law 
confers  that  character. 

As  dilatory  pleas  are  intended  to  delay  or  impede  the  commencement  of  the 
action  for  a  time,  they  must  be  alleged  before  the  claim  is  answered,  that  is  to  say, 
before  appearing  in  the  action  to  answer  the  plaintiff  about  the  substance  of  the 
matter.  Article  1378  of  the  Commercial  Code  gives  an  absolute  period  of  three 
days  (the  meaning  of  this  term  "absolute"  has  already  been  explained)  for  entering 
such  pleas,  reckoned  from  the  day  on  which  notice  of  the  claim  is  given  to  the  de- 
fendant. In  the  first  place,  the  commercial  law  shortens  the  term  for  entering 
dilatory  pleas  as  much  as  possible,  which  in  the  common  law  is  nine  days;  and  in 
the  second  place,  it  abolishes  the  provision  of  the  common  law  which  permits  di- 
latory pleas  to  be  entered  even  after  the  term  appointed  therefor,  provided  that 
it  does  not  exceed  the  term  for  answering  the  claim,  which  we  may  repeat  is  nine 
days.  In  commercial  actions,  there  are  only  three  absolute  days  which  can  be 
utilised,  at  the  expiration  of  which  dilatory  pleas  cjinnot  be  entered. 

Incompetence.  The  plea  of  incompetence  proceeds  according  to  the  rules 
which  have  been  set  out  in  the  chapter  on  incompetence.  Owing  to  its  nature,  it 
must  be  decided  as  a  previous  matter,  and  it  does  not  prevent  other  dilatory  pleas 
being  pleaded,  but  only  after  the  plea  has  been  decided,  as  it  would  be  contradic- 
tory to  disavow  the  competence  of  a  judge,  and  tacitly  to  submit  thereto  by  entering 
pleas,  the  validity  whereof  he  would  have  to  judge. 

Dilatory  pleas  are  substantiated  in  the  same  way  as  interlocutory  matters, 
of  which  we  have  spoken  in  their  proper  place;  and  as  they  tend  to  impede  the 
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de  la  demanda,  deben  sustanciarse  en  la  misma  pieza  de  autos,  suspendi^ndose  la 
tramitacion  entre  tanto  se  resuelven. 

Litispendencia.  La  excepci6n  de  litispendencia  proviene  de  la  existencia  previa 
en  otro  juzgado  6  tribunal  competente,  de  un  pleito  pendiente  todavia  de  resolver, 
sobre  lo  mismo  que  es  objeto  del  que  despues  se  ha  promo vido.  «La  situacion  que 
crea  la  concurrencia  de  estas  circumstancias,  dice  un  autor,  que  pondria  a  los  tribu- 
nals en  el  gravisimo  peligro  de  dictar  sobre  un  mismo  asunto  sentencias  contra- 
dictorias,  es  la  que  ha  hecho  establecer  la  excepcion  dilatoria  Uamada  litispendencia, 
que  impide  el  ingreso  al  nuevo  juicio,  probada  la  existencia  del  primero  sobre  el 
mismo  objeto  i  que  aquel  se  refiere.  La  existencia  intitil  de  dos  faUos  conformes 
sobre  el  mismo  objeto  no  seria  de  ninguna  ventaja  para  los  litigantes;  y  siendo 
oontradictorias,  como  no  podrian  ejecutarse  las  dos  simultaneamente,  la  que  primero 
se  ejecutara  produciria  excepcion  de  cosa  juzgada  en  contra  de  la  segunda,  la  que, 
por  consiguiente,  quedaria  sin  ejecuci6n.» 

Ya  se  ha  indicado  en  el  capitulo  relativo  a  la  acumulacion  de  autos,  que  la 
litispendencia,  ademas  de  emplearse  en  la  forma  de  excepcion  dilatoria,  puede 
tambi6n  fundar  la  acumulaci6n  de  autos. 

Falta  de  personalidad.  La  excepcion  de  falta  de  personalidad  en  el  actor 
tiene  por  objeto  impedir  que  la  persona  que  promueve  el  juicio  intervenga  en  el 
ya  porque  carece  de  la  representacion  del  in(fividuo  de  quien  se  dice  mandatario 
6  representante  legitime;  ya  por  que  aqueUa  concluyo,  en  virtud  de  que  los  docu- 
mentos  que  presenta  para  acreditar  su  personalidad  carecen  de  las  formalidades 
que  exige  la  ley,  6  no  otorgan  facultad  al  mandatario  para  promover  el  juicio; 
ya  en  fin,  porque  no  tiene  capacidad  para  litigar,  por  estar  privado  de  la  libre 
administracion  de  sus  bienes. 

«Esta  excepcion  dice  el  autor  antes  citado.  Lie.  Manuel  Mateos  Alarcon,  tiene 
por  objeto  evitar  la  nulidad  de  los  juicios,  pues  un  Utigio  planteado  por  personas, 
que,  6  no  tienen  la  capacidad  para  plantearlo,  6  no  tienen  la  representacion  que 
se  atribuyen,  vale  tanto  como  si  los  interesados  no  hubieran  fijado  los  terminos 
de  la  controversia ,  porque  si  eUos  son  incapaces,  sus  actos  son  nulos  y  no  les  paran 
en  perjuicio,  y  si  no  tienen  la  representacion  que  aseguran,  los  actos  de  ellos  son 
extranos  a  los  interesados  mismos,  son  res  inter  alios  acta,  nulos  con  respecto  a 
los  mismos  interesados. 

Ademas,  tal  excepcion  es  la  consecuencia  necesaria  del  principio  sancionado 
por  el  articulo  1284  del  C6digo  Civil,  segun  el  cual  nadie  puede  asumir  la  represen- 
taci6n  de  una  persona,  sino  a  virtud  del  mandato  expreso  de  eUa  6  de  la  ley,  repro- 
ducido  por  los  articulos  18,  37  y  38  del  Codigo  de  Procedimientos  Civiles.» 

Se  exige  la  comprobacion  de  la  personalidad  de  las  partes  que  intervienen 
en  un  juicio,  en  obediencia  a  lo  que  disponen  los  articulos  21  y  946  del  mismo  Codigo 
de  Procedimientos,  y  para  evitar  dSlaciones  perjudiciales  y  resoluciones  nulas. 
Dicen  asi  los  articulos  citados: 

Art.  21.  Intentada  una  accion  y  contestada  la  demanda,  no  puede  abandonarse 
para  intentar  otra  en  el  mismo  juicio.  En  todo  caso,  el  que  se  desista  sera  conde- 
nado  al  pago  de  las  costas,  salvo  convenio  al  contrario.  —  946.  Despues  de  con- 
testada la  demanda,  no  puede  el  demandado  oponer  excepciones  ni  reconvencion, 
quedandole  a  salvo  su  derecho  para  deducir  esta  en  el  juicio  correspondiente. 

Falta  de  cumplimiento  del  plazo  6  de  la  condici6n  estipulados.  La  excep- 
cion de  falta  del  cumplimiento  del  plazo  6  de  la  condicion  a  que  esta  sujeta  la 
accion  intentada  precede,  como  su  nombre  lo  indica,  cuando  el  derecho  que  el 
actor  pretende  ejercitar  por  medio  del  juicio  en  que  presenta  la  demanda,  proviene 
de  una  obligacion  a  plazo  6  condicional  y  no  se  ha  vencido  aquel  6  no  se  ha  cumplido 
la  condicion.  La  facultad  de  oponer  excepcion  por  6sta  causa  es  la  correlativa 
del  precepto  contenido  en  el  articulo  1355  del  Codigo  Civil,  que  declara  que  la  desig- 
nacion  de  plazo  en  los  contratos  produce  el  efecto  jurldico  de  suspender  hasta  su 
vencimiento  la  ejecucion  del  convenio;  y  del  contenido  en  el  articulo  1329  del 
propio  Codigo  que  ordena  que  en  las  obligaciones  condicionales,  el  efecto  de  estas 
es  suspender  la  obligacion  misma  hasta  la  Uegada  del  acontecimiento  que  constituye 
la  condicion. 


MEXICO:  PROCEDURE.  50 

course  of  the  claim,  they  must  be  substantiated  on  the  same  file  of  the  record,  the 
procedure  being  suspended  until  they  are  decided. 

Lis  pendens.  The  plea  of  lis  pendens  proceeds  from  the  previous  existence 
of  a  pending  and  stO  undecided  action  in  another  competent  court  or  tribunal, 
about  the  same  subject-matter  as  the  action  which  has  been  brought  later.  An 
author  says:  "The  situation  which  creates  the  combination  of  these  circumstances, 
which  would  place  the  tribunals  in  the  gravest  peril  of  pronouncing  contradictory 
judgments  on  the  same  matter,  is  that  which  caused  the  dilatory  plea  called  Lis 
pendens  to  be  established.  This  prevents  the  commencement  of  a  fresh  action 
on  proof  of  the  existence  of  an  earlier  action  about  the  same  subject-matter  as 
that  to  which  the  later  action  refers.  The  useless  existence  of  two  harmonious 
judgments  about  the  same  subject-matter  would  be  of  no  advantage  to  the  litigants ; 
and  if  they  were  contradictory,  seeing  that  the  two  could  not  be  simultaneously 
executed,  the  first  to  be  executed  would  produce  the  plea  of  res  judicata  as  against 
the  second,  which,  consequently,  would  remain  unexecuted." 

It  has  already  been  pointed  out  in  the  chapter  referring  to  the  consolidation 
of  records,  that  a  lis  pendens,  besides  being  employed  as  a  dilatory  plea,  can  also 
form  a  basis  for  consolidation  of  records. 

Want  of  representative  capacity.  The  plea  of  want  of  representative  capacity 
on  the  part  of  a  plaintiff  is  intended  to  prevent  the  person  bringing  the  action  tak- 
ing part  therein,  either  because  he  does  not  possess  the  lawful  representation  of 
the  person  of  whom  he  is  said  to  be  the  agent  or  lawful  representative ;  or  because 
that  right  has  come  to  an  end,  by  virtue  of  the  documents  produced  by  him  to 
prove  his  representative  capacity  lacking  the  formalities  required  by  law,  or  of 
their  not  giving  power  to  the  agent  to  bring  the  action ;  or  lastly,  because  he  has 
no  legal  capacity  for  litigating,  through  having  been  deprived  of  the  free  adminis- 
tration of  his  own  property. 

As  says  the  author  above  cited,  Manuel  Mateos  Alarcon :  "This  plea  is  intended 
to  prevent  actions  being  void,  as  a  suit  which  is  started  by  persons  who  either 
have  no  legal  capacity  for  bringing  it,  or  do  not  possess  the  legal  representation 
which  they  claim,  is  just  as  valid  as  if  the  persons  concerned  had  not  fixed  the 
terms  of  the  controversy,  because,  if  they  are  legaUy  incapable,  their  acts  are  void 
and  fail  to  prejudice  them,  and  if  they  do  not  possess  the  lawful  representation 
which  they  assert,  their  acts  are  foreign  to  the  persons  concerned;  they  are  res  inter 
alios  acta  and  void  as  regards  the  persons  concerned. 

Besides,  this  plea  is  the  necessary  consequence  of  the  principle  sanctioned  by 
article  1284  of  the  Civil  Code,  according  to  which  no  one  may  assume  the  legal 
representation  of  another  person,  except  by  virtue  of  his  express  mandate  or  of 
the  law,  as  reproduced  in  articles  18,  37  and  38  of  the  Code  of  Civil  Procedure." 

The  representative  capacity  of  parties  who  intervene  in  an  action  must  be 
proved,  in  obedience  to  the  provisions  of  articles  21  and  946  of  the  said  Code  of 
Procedure,  in  order  to  avoid  prejudicial  delays  and  void  decisions.  The  articles 
cited  are  as  follows: 

Art.  21.  When  an  action  has  been  brought  and  the  claim  answered,  it  cannot 
be  abandoned  in  order  to  bring  another  in  the  same  court.  In  aU  cases,  the  person 
who  abandons  the  action  shall  be  ordered  to  pay  the  costs,  saving  an  agreement 
to  the  contrary.  —  946.  After  the  claim  has  been  answered,  the  defendant  cannot 
file  pleas  or  a  counterclaim,  saving  his  right  to  bring  his  counterclaim  in  the  form 
of  the  corresponding  action. 

Want  of  fulfilment  of  the  agreed  time  or  condition.  The  plea  of  want  of  ful- 
filment of  the  time  or  condition  to  which  the  action  is  subject  is  available,  as  its 
name  indicates,  when  the  right  which  the  plaintiff  claims  to  exercise  by  nieans 
of  the  action  in  which  he  lodges  his  claim,  proceeds  from  a  deferred  or  conditional 
obligation,  and  either  the  time  has  not  expired  or  the  condition  has  not  been 
fulfilled.  The  power  of  entering  a  plea  on  this  ground  is  correlative  to  the  precept 
contained  in  article  1355  of  the  Civil  Code,  which  declares  that  the  appointment  of 
a  time  in  contracts  produces  the  juridical  effect  of  suspending  the  execution  of 
the  agreement  until  its  maturity;  and  to  that  contained  in  article  1329  of  the  same 
Code,  which  lays  down  that  in  the  case  of  conditional  obligations,  their  effect  is 
to  suspend  the  said  obligation  until  the  happening  of  the  event  which  constitutes 
the  condition. 
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Tal  y  como  lo  expresa  el  Codigo  Civil,  es  el  efecto  de  esta  excepcion  de  falta 
de  cumpfimiento  del  plazo  6  de  la  condicion  a  que  esta  sujeta  la  accion  intentada, 
esto  es,  diferir  el  ejercicio  de  la  accion  hasta  el  vencimiento  del  plazo  6  la  realizacion 
de  la  condicion. 

Defeeto  legal  en  la  forma  de  proponer  la  demanda.  La  excepcion  de  obscuridad 
6  defeeto  legal  en  la  forma  de  proponer  la  demanda  oonsiste  en  la  omision  de  los 
requisites  y  solemnidades  que  exige  la  ley  para  que  la  admita  el  juez,  6  bien  en 
alglin  otro  vicio  de  que  adolesca. 

A  este  respecto,  la  jurisprudencia  de  los  Tribunales  del  Distrito  Federal  ha 
aceptado  la  doctrina  de  los  comentaristas  espanoles  expuesta  por  los  Sres.  Man- 
resa  y  Reus,  quienes  refiriendose  a  la  procedencia  de  esta  excepcion,  dicen:  «Una 
regla  general  puede  establecerse.  La  excepcion  dilatoria  por  defeeto  en  el  modo 
de  proponer  la  demanda  procedera  ouando  el  juez  deba  repeler  de  oficio  una 
demanda  y  no  lo  haya  liecho.» 

Es  decir  que  pueden  senalarse  los  siguientes  casos  de  procedencia  de  la  excepcion 
de  que  se  habla :  I.  Cuando  no  se  Uenan  los  requisites  del  articulo  1061,  ya  citado, 
del  Codigo  de  Comercio,  y  que  indica  los  documentos  y  copias  que  ban  de  acom- 
panarse  precisamente  al  escrito  de  demanda;  —  II.  Cuando  con  la  demanda,  no 
presenta  el  actor  los  documentos  en  que  funda  su  accion,  presentacion  que  ter- 
minantemente  exige  el  articulo  924  del  Codigo  de  Procedimientos  Civiles,  en 
relacion  este  con  el  octavo  del  mismo  Codigo  que  prescribe  que  «ninguna  accion , 
sea  real  6  personal,  puede  intentarse  si  no  se  acompaiia  el  titulo  legal  que  la 
acredite,  en  todos  los  casos  en  que  el  Codigo  Civil  exige  para  la  validez  de  los  con- 
tratos  que  se  otorguen  en  escritura  publica  6  en  escrito  privado;  los  jueces  des- 
echaran  de  piano  toda  accion  de  esta  clase  que  se  intente  sin  ese  requisite,  baje 
la  pena  de  suspension  de  une  a  seis  meses.»  «Si  los  documentos  no  los  tuviere  a 
su  disposicion  el  actor  (art.  924  citado),  designara  el  archive  6  lugar  en  que  se 
encuentren  los  originales,  para  que  a  su  cesta  se  mande  expedir  copia  de  eflos  en 
la  forma  que  prevenga  la  ley.  Se  entiende  que  el  actor  tiene  a  su  disposicion  los 
documentos,  siempre  que  legalmente  pueda  pedir  copia  autorizada  de  los  originales. 
Entablada  la  demanda  (art.  925)  no  se  axlmitiran  al  actor  otros  documentos  que 
los  que  fueren  de  fecha  posterior,  a  menes  que  preteste,  si  fueren  anterieres,  que 
no  tenia  conocimiente  de  eUes.  —  III.  Cuando  el  escrito  de  demanda  no  se  for- 
mule  conforme  a  las  reglas  que  dicta  la  ley,  en  el  articulo  923  del  repetido  Codigo 
de  Procedimientos,  ya  sea  que  no  se  expengan  suscintamente  los  hechos,  6  no  se 
numeren,  6  no  se  expresen  los  fundamentos  de  derecho,  6  no  se  fije  con  precision  lo 
que  se  pida  6  por  ijltime  no  se  determine  la  clase  de  accion  que  se  ejercite  y  la 
persona  contra  quien  se  propenga.  Le  que  se  dice  respecto  a  determinar  la  clase 
de  accion,  es  simplemente  que  se  exprese  con  claridad  cual  es  la  prestacion  que  se 
exige  del  demandado  y  el  titulo  6  causa  de  la  accion,  sin  que  sea  precise  que  se 
designe  su  nombre  tecnico  ni  se  agreguen  datos  cientificos. 

Divisidn.  La  excepcion  de  division  se  ha  establecido  en  beneficio  del  fiador, 
y  consiste  en  el  derecho  que  6ste  tiene,  cuando  es  demandado  por  el  imperte  total 
de  la  ebUgacion  que  se  ha  garantizado  por  varies  fiadores,  para  que  el  acreedor 
divida  su  accion  entre  todos  los  fiadores,  quienes  pagaran  a  prorrata. 

Nuestro  Codigo  Civil  establece  la  solidaridad  de  los  cofiadores;  pero  les  concede 
el  beneficio  de  division,  que  no  obra  de  pleno  derecho  sine  que  necesita  invecarse 
por  el  fiador  que  pretende  aprevecharlo  (art.  1741  del  C6digo  Civil). 

El  articulo  1743  del  mismo  Codigo  Civil  declara  que  no  precede  el  beneficio 
de  division,  en  el  que  se  funda  la  excepcion  relativa:  I.  Cuando  se  renuncia  expresa- 
mente;  —  II.  Cuando  cada  une  se  obliga  mancemunadamente  con  el  deuder;  — 
III.  Cuando  alguno  6  algunos  de  los  fiadores  son  concursados  6  se  hallan  insol- 
ventes;  —  IV.  Cuando  el  negocio  para  el  que  se  presto  la  fianza  sea  propio  del  fiador 
6  de  los  fiadores  requeridos  de  pago;  —  V.  Cuando  alguno  6  algunos  de  los  fiadores 
no  puedan  ser  demandados  judicialmente  dentro  del  territorio  de  la  Repliblica, 
6  se  ignore  el  paradero  de  eHos,  y  llamados  por  edictos,  no  comparecen,  ni  tienen 
bienes  embargables  en  el  Distrito  6  en  los  Territorios  Pederales. 

Para  la  procedencia  del  beneficio  de  division,  es  precise  pues,  que  varies  fiadores 
garanticen  la  ebligacion  de  un  mismo  deuder;  que  sean  solventes;  y  que  no  hayan 
renunciado  el  beneficio  de  divisi6n. 
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Such,  as  stated  in  the  Civil  Code,  is  the  effect  of  this  plea  of  want  of  fulfilment 
of  the  time  or  condition  to  which  the  action  brought  is  subject,  that  is,  to  postpone 
the  exercise  of  the  right  of  action  until  the  maturity  of  the  time  or  the  realisation 
of  the  condition. 

Legal  defect  in  the  form  of  bringing  the  action.  The  plea  of  obscurity  or  legal 
defect  in  the  form  of  bringing  the  action  consists  in  the  omission  of  the  requisites 
or  solemnities  required  by  the  law  for  the  judge  admitting  it,  or  in  some  other  vice 
from  which  it  suffers. 

In  this  respect,  the  jurisprudence  of  the  Tribunals  of  the  Federal  District  has 
accepted  the  doctrine  of  the  Spanish  commentators  explained  by  Messrs  Manresa 
and  Reus,  who,  referring  to  the  validity  of  this  plea,  say:  "A  general  rule  may  be 
laid  down.  The  dilatory  plea  of  a  defect  in  the  manner  of  bringing  an  action  wiU 
be  good  when  the  judge  ought  to  reject  a  claim  of  his  own  motion  and  he  has  failed 
so  to  do." 

That  is  to  say,  the  following  cases  may  be  named  where  the  plea  in  question 
is  good:  I.  When  the  requirements  of  article  1061,  already  cited,  of  the  Commer- 
cial Code  are  not  fulfUled,  which  indicates  the  documents  and  copies  which  of  ne- 
cessity have  to  accompany  the  document  called  the  claim;  —  II.  When  the  plain- 
tiff fails  to  present  the  documents  on  which  he  founds  his  action,  with  the  claim  —  a 
presentation  which  is  imperatively  required  by  article  924  of  the  Code  of  Civil 
Procedure,  taken  together  with  the  eighth  article  of  the  said  Code,  which  prescribes 
that :  "No  action,  either  real  or  personal,  may  be  brought,  unless  it  is  accompanied 
by  the  legal  title  which  proves  it,  in  aU  cases  in  which  the  Civil  Code  requires  for 
their  validity  that  contracts  should  be  executed  by  notarial  instrument  or  by  pri- 
vate document;  the  judges  shall  at  once  dismiss  aU  actions  of  this  kind  which  are 
brought  without  this  requisite,  under  pain  of  suspension  of  from  one  to  six  months." 
"If  the  plaintiff  has  not  the  documents  at  his  disposal  (article  924  cited),  he  shall 
name  the  archive  or  place  where  the  originals  are  to  be  found,  so  that  an  order  may 
be  made  to  issue  copies  thereof  at  his  expense  in  the  way  provided  by  law.  It  is 
imderstood  that  the  plaintiff  has  the  documents  at  his  disposal,  whenever  he  can 
lawfully  ask  for  an  authenticated  copy  of  the  originals.  When  the  claim  has  been 
filed  (art.  925)  other  documents  of  the  plaintiff  will  not  be  admitted  than  those 
which  are  of  later  date,  unless,  in  the  case  of  earlier  documents,  he  protests  that  he 
was  not  aware  of  them."  —  III.  When  the  document  called  the  claim  is  not  drawn 
up  according  to  the  rules  laid  down  by  the  law  in  article  923  of  the  said  Code  of 
R-ocedure,  whether  because  the  facts  are  not  succinctly  set  out,  or  are  not  numbered, 
or  the  bases  of  law  are  not  stated,  or  what  is  sought  is  not  expressed  precisely,  or 
lastly,  the  kind  of  action  brought  or  the  person  against  whom  it  is  filed  are  not 
determined.  What  is  said  with  regard  to  determining  the  kind  of  action  means 
simply  that  there  should  be  clearly  expressed  what  is  the  remedy  which  is  required 
of  the  defendant  and  the  title  or  cause  of  the  action,  without  its  being  necessary 
to  define  its  technical  name  or  to  add  scientific  facts. 

Divisio.  The  plea  of  divisio  was  established  for  the  benefit  of  guarantors  and 
consists  in  the  right  of  a  guarantor,  when  he  is  sued  for  the  whole  amoimt  of  the 
obligation  which  has  been  guaranteed  by  several  guarantors,  to  compel  the  creditor 
to  divide  his  action  between  all  the  guarantors,  who  must  pay  fro  rata. 

Our  Civil  Code  enacts  that  co-guarantors  shall  be  jointly  and  severally  liable; 
but  it  grants  them  the  benefit  of  divisio,  which  does  not  operate  ipso  facto  but  re- 
quires to  be  invoked  by  the  guarantor  who  proposes  to  take  advantage  of  it  (art. 
1741  of  the  Civil  Code). 

Article  1743  of  the  said  Civil  Code  declares  that  the  benefit  of  division  is  not 
available  to  a  person  who  relies  on  the  corresponding  plea :  I.  When  it  is  expressly 
renounced;  —  II.  When  each  binds  himself  jointly  with  the  debtor;  —  III.  When 
one  or  more  of  the  guarantors  are  bankrupt  or  insolvent;  —  IV.  When  the  matter 
for  which  the  guaranty  was  given  is  peculiar  to  the  guarantor  or  guarantors  who  are 
required  to  pay;  —  V.  When  one  or  more  of  the  guarantors  cannot  be  sued  in  court 
within  the  territory  of  the  Republic;  or  when  their  whereabouts  are  unknown, 
and  having  been  summoned  by  advertisements,  they  fail  to  appear,  and  have  no 
property  which  can  be  arrested  in  the  Federal  District  or  Territories. 

It  is  necessary,  then,  for  the  validity  of  the  benefit  of  division  that  several 
guarantors  should  guarantee  an  obligation  of  the  same  debtor;  that  they  should 
be  solvent;  and  that  the  benefit  of  division  should  not  have  been  renoimced. 
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En  el  caso  de  insolvencia,  a  que  se  refiere  la  fraccion  III  del  articulo  1743  copiado, 
la  prueba  no  corresponde  al  fiador  demandado  sino  al  acreedor  quien  tiene  que 
demostrar  la  insolvencia  de  los  demas  fiadores,  al  oponerse  por  uno  de  eUos  la 
excepci6n  come  demandado.  Si  no  rinde  tal  prueba,  triunfa  la  defensa  y  el  fiador 
que  ha  opuesto  la  excepcion,  no  responde  sino  por  la  parte  del  importe  de  la  obli- 
gacion  garantizada,  conforme  al  numero  de  los  que  la  garantizaron. 

Excusion.  La  excepcion  de  excusion,  tambien  establecida  en  beneficio  del 
fiador,  consiste,  segun  el  articulo  1726  del  Codigo  Civil,  en  aplicar  todo  el  valor 
libre  de  los  bienes  del  deudor  al  pago  de  la  obUgacion  que  queda  extinguida  6  redu- 
cida  a  la  parte  que  no  sea  cubierta. 

Esta  excepcion  no  impide  el  ejercicio  de  la  acci6n  al  acreedor  en  contra  del 
deudor,  puesto  que  solo  realizando  los  bienes  de  este  se  puede  demostrar  su  insol- 
vencia asi  como  que  queda  insoluta  la  deuda  en  todo  6  en  parte. 

Para  que  el  beneficio  de  excusion  .aprovecbe  al  fiador,  son  indispensables  los 
requisitos  siguientes  (art.  1729  del  Cod.  Civ.):  I.  Que  el  fiador  alegue  el  beneficio 
luego  que  se  le  requiera  de  pago ;  —  II.  Que  designe  bienes  del  deudor  que  basten 
para  cubrir  el  credito,  que  esten  libres  y  desembargados,  y  que  se  hallen  dentro 
del  Distrito  judicial  en  que  deba  hacerse  el  pago;  —  III.  Que  anticipe  6  asegure 
competentemente  los  gastos  de  la  excusion. 

El  siguiente  articulo  1730  consigna  relativamente  a  la  excusion  un  precepto 
excepcional,  en  cuanto  a  la  oportunidad  de  oponer  la  excusion,  como  dilatoria. 
«Si  el  deudor,  dice,  adquiere  bienes  despufe  del  requerimiento,  6  si  se  descubren 
los  que  hubiere  ocultado,  el  fiador  puede  pedir  la  excusion,  aunque  antes  no  la 
haya  pedido.^  Se  faculta,  pues,  al  fiador  para  oponer  la  excepcion  de  que  se  trata, 
aun  despues  de  contestada  la  demanda,  y  se  da  por  razon  la  de  que,  aunque  por 
la  ley  deben  oponerse  las  excepciones  djlatorias  antes,  esto  se  entiende  respecto 
de  la  preexistentes,  y  no  respecto  de  las  supervenientes.  Esta  razon  no  es  aten- 
dible;  y  basta  con  el  caracter  de  precepto  excepcional  y  terminante  que  tiene  el 
articulo  1730  transcrito,  para  permitir  que  se  oponga  esta  excepcion  dilatoria,  aun 
despues  de  contestada  la  demanda. 

El  Codigo  Civil,  en  su  articulo  1727,  enuncia  los  casos  de  improcedencia  de  la 
excusion:  I.  Cuando  el  fiador  renuncio  expresamente  los  beneficios  de  excusion;  — • 
II.  Cuando  el  fiador  se  obUgo  mancomunadamente  con  el  deudor;  —  III.  En  los 
casos  de  concurso  6  insolvencia  probada  del  deudor;  —  IV.  Cuando  el  deudor  no 
puede  ser  demandado  judicialmente  dentro  del  territorio  de  la  Republica ;  —  V.  Cuan- 
do el  negocio  para  que  se  presto  la  fianza,  sea  propio  del  fiador;  —  VI.  Cuando  se 
ignora  el  paradero  del  deudor,  siempre  que,  Uamado  este  por  edicto,  no  comparezca 
ni  tenga  bienes  embargables  en  el  Distrito  6  en  los  Territorios  Federales. 

Arraigo  personal  6  fianza  de  estar  &  derecho.  La  excepcion  de  arraigo  per- 
sonal 6  fianza  de  estar  a  derecho,  se  halla  consignada  en  el  articulo  938  del  Codigo 
de  Procedimientos  Civiles,  por  el  que  se  declara  que  «si  el  demandante  fuere  extran- 
jero  6  transeunte,  sera  tambien  excepcion  dilatoria  la  de  arraigo  personal  6  fianza 
de  estar  a  derecho,  en  los  casos  y  en  la  forma  en  que  el  Estado  6  Nacion  a  que 
pertenezca,  se  exigiere  a  los  ciudadanos  del  Distrito  Federal  6  de  los  Territorios  s>. 
Es  la  caucion  judicatum  solvi,  cuyo  objeto,  como  se  sabe,  es  evitar,  que  entablando 
demanda  los  extranjeros  contra  los  naturales  del  pais,  puedan  burlar  los  efectos 
de  la  sentencia  contraria,  marchandose  a  otra  Nacion  sin  dejar  seguridad  ni  per- 
sona algima  para  responder  del  pago  de  lo  que  corresponde  por  costas,  intereses 
y  perjuicios  ocasionados  por  su  demanda.  (Emilio  Reus,  Ley  de  Enjuiciamiento 
Civil,  tomo  I,  pagina  402.)  La  caucion  jvdicatum  solvi  es  repugnada  por  las 
modernas  legislaciones,  y  asi  aunque  se  asienten  en  los  principios  de  reciprocidad 
internacional,  se  nulifican  continuamente  sus  efectos  por  los  tratados  que  entre  si 
celebran  las  Naciones.  Tal  sucede  en  Mexico,  que  ha  dejado,  puede  decirse,  sin 
efecto,  la  exigencia  para  los  extranjeros,  de  la  fianza,  para  que  puedan  deducir 
sus  derechos  ante  los  tribunales,  por  medio  de  los  tratados  que  tiene  celebrados 
con  la  mayor  parte  de  las  Naciones  de  Europa  y  America,  entre  los  cuales  existe, 
el  celebrado  con  Alemania  en  21  de  Julio  de  1883,  cuyo  articulo  13  dice  asi:  «Los 
ciudadanos  6  siibditos  de  cada  una  de  las  Partes  Contratantes  gozaran  en  el  territorio 
de  la  otra,  respecto  de  su  persona,  bienes,  profesiones,  industries  y  negocios,  asi 
como  de  su  religion,  las  mismas  garantias  y  derechos  concedidos  6  que  en  adelante 
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In  the  event  of  insolvency,  referred  to  by  section  III  of  article  1743  already 
set  forth,  the  burden  of  proof  does  not  lie  on  the  guarantor  who  is  sued  but  on  the 
creditor,  who  has  to  show  the  insolvency  of  the  other  guarantors,  on  one  of  them 
entering  the  plea  as  defendant.  If  he  fails  to  give  such  proof,  the  defence  succeeds 
and  the  guarantor  who  has  entered  the  plea  only  answers  for  such  part  of  the  amount 
of  the  obligation  as  corresponds  to  the  number  of  those  who  guaranteed  it. 

Excusio.  The  plea  of  excusio,  which  was  likewise  estabUshed  for  the  benefit 
of  guarantors,  consists,  according  to  article  1726  of  the  Civil  Code,  in  applying  all 
the  free  value  of  the  property  of  the  debtor  to  the  payment  of  the  obligation,  which 
is  extinguished  or  reduced  to  the  part  thereof  which  is  not  met  thereby. 

This  plea  does  not  prevent  the  creditor  from  bringing  an  action  against  the  debtor, 
as  it  is  only  by  realising  the  property  of  the  latter  that  his  insolvency  can  be  demon- 
strated, as  well  as  the  fact  that  the  debt  remains  impaid  in  whole  or  in  part. 

In  order  that  the  guarantor  may  take  advantage  of  the  benefit  of  excusio, 
the  following  requisites  are  indispensable  (Art.  1729  of  the  Civil  Code):  I.  That 
the  guarantor  should  plead  the  benefit  as  soon  as  he  is  required  to  pay;  —  II.  That 
he  should  point  out  property  of  the  debtor  sufficient  to  meet  the  credit,  that  it 
should  be  free  and  unarrested,  and  within  the  judicial  district  wherein  the  pay- 
ment hat  to  be  effected;  —  III.  That  he  should  advance  or  adequately  secure  the 
expenses  of  the  excusio. 

The  following  article  1730  sets  out  an  exceptional  precept  with  regard  to  ex- 
cusio, with  respect  to  the  proper  time  for  entering  the  excusio  as  a  dilatory  plea. 
It  says:  "If  the  debtor  acquires  property  after  the  request  to  pay,  or  if  property 
which  he  has  concealed  is  discovered,  the  guarantor  may  apply  for  excusio,  although 
he  has  not  applied  therefor  up  to  that  time."  It  is  open,  therefore,  to  a  guarantor 
to  enter  the  plea  in  question,  even  after  the  claim  is  answered,  and  the  reason  is 
given  that  although  by  law  the  dilatory  pleas  should  be  entered  beforehand,  this 
refers  to  pre-existing  facts,  and  not  to  such  as  supervene.  This  reason  is  not  accep- 
table; and  the  exceptional  and  imperative  character  of  the  precept  contained  in  ar- 
ticle 1730  is  sufficient  to  permit  this  dilatory  plea  to  be  entered,  even  after  the 
claim  has  been  answered. 

Article  1727  of  the  Civil  Code  enumerates  the  cases  in  which  excusio  will 
not  lie :  I.  When  the  guarantor  has  expressly  renounced  the  benefits  of  excusio ;  — 
II.  When  the  guarantor  has  bound  himself  jointly  with  the  debtor;  —  III.  In 
cases  of  proved  bankruptcy  or  insolvency  of  the  debtor;  —  IV.  When  the  debtor 
cannot  be  sued  in  court  within  the  territory  of  the  Republic ;  — V.  When  the  matter  for 
which  the  guaranty  was  given  is  peculiar  to  the  guarantor;  —  VI.  When  the  where- 
abouts of  the  debtor  are  unknown,  provided  that,  on  being  summoned  by  advertise- 
ments, he  fails  to  appear  and  has  no  property  which  can  be  arrested  in  the  Federal 
District  or  Territories. 

Personal  security  or  guaranty  judicatum  solvi.  The  plea  of  personal  secu- 
rity or  guaranty  judicatum  solvi,  is  set  forth  in  article  938  of  the  Code  of  Civil  Pro- 
cedure, by  which  it  is  declared  that  "if  the  plaintiff  is  a  foreigner  or  transient,  there 
shall  also  be  a  plea  for  personal  security  or  guaranty  judicatum  solvi,  in  such  cases 
and  in  such  form  as  the  State  or  Nation  to  which  he  belongs  requires  it  of  citizens 
of  the  Federal  District  or  Territories.  It  is  a  security  to  pay  what  is  adjudged,  the 
evident  object  of  which  is  to  prevent  foreigners  who  file  claims  against  nationals 
of  this  country  from  having  the  power  to  flout  the  effects  of  an  adverse  judgment, 
by  going  off  to  another  nation  without  leaving  security  or  any  person  to  answer  for 
the  payment  of  what  is  due  for  costs,  interest  and  damages  occasioned  by  his  claim. 
(Bmilio  Reus,  Ley  de  Enjuiciamiento  Civil,  Vol.  I,  p.  402.)  Security  judicatum  solvi 
is  repudiated  by  modern  systems  of  legislation,  and  so  although  it  is  entered  among 
the  principles  of  international  reciprocity,  its  effects  are  continually  nullified  by 
treaties  which  are  solemnised  between  the  nations.  This  so  happens  in  Mexico, 
which,  it  may  be  said,  has  left  inoperative  the  requirement  of  foreigners  giving 
security,  so  as  to  enable  them  to  bring  their  rights  before  the  tribunals,  through 
the  treaties  which  she  has  solemnised  with  the  greater  part  of  the  nations  of  Europe 
and  America,  among  which  is  that  solemnised  with  Germany  on  the  21  st  of  July 
1883,  article  13  whereof  says :  "The  citizens  or  subjects  of  each  of  the  High  Con- 
tracting Parties  shall  enjoy  the  same  guaranties  and  rights  in  the  territory  of  the 
other,  with  respect  to  their  persons,  property,  professions,  industries  and  businesses, 
as  well  as  of  their  religion,  as  are  granted  or  which  may  hereafter  be  granted  to  the 
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se  concedieren  d  los  ciudadanos  6  subditos  de  la  Nacion  mas  favorecida.  Tendran 
libre  y  facil  acceso  a  los  tribunales  para  hacer  valer  y  defender  sus  dereohos  e 
intereses,  y  ademas,  em,  todo  lo  que  se  refiere  a  la  administracidn  de  justicia,  tendran 
los  mismos  derechos,  recursos  y  dbligaciones  que  los  nacionales.»  Y  cabe  recordar 
que  los  tratados  celebrados  con  otras  Naciones,  son  parte  del  Derecho  Publico, 
y  por  tanto  de  observancia  general  e  inexcusable;  y  que  funddndose  en  la  esti- 
pul'acion  del  Tratado,  se  ha  declarado  constantemente  por  los  tribunales  mexicanos 
que  eUa  exonera  a  los  sdbditos  alemanes  de  la  obligacion  de  otorgar  la  caucion 
judieatum  solvi,  confiri^ndoles  los  mismos  derechos  que  4  los  ciudadanos  mexicanos 
ante  los  tribunales  de  la  Repubhca. 

Mas  no  obstante  lo  dicho,  la  excepcion  existe  en  nuestras  leyes,  y  puede  hacerse 
valer  en  defecto  de  tratados  que  la  nulifiquen,  habiendose  adoptado  sobre  los  requi- 
sites indispensables  para  la  procedencia  de  la  caucion,  la  doctrina  de  los  juriscon- 
sultos  franceses,  en  estas  reglas: 

Son  requisitos  para  la  procedencia  de  la  fianza  de  estar  4  derecho :  I.  Que 
el  demandante  sea  extranjero,  cualquiera  que  sea  su  clase  y  condicion,  individuo, 
corporacion  sociedad  civil  6  mercantil,  individuo  privado,  Agente  Diplomatico  6 
Soberano  de  una  Nacion.  Procede  aun  cuando  el  actor  extranjero  este  habUitado 
por  causa  de  pobreza;  —  II.  Que  el  extranjero  sea  demandante;  de  donde  se  inhere 
que  cuando  tiene  en  el  juicio  el  caracter  de  reo  6  demandado,  no  esta  obligado  a 
otorgar  la  caucion  judieatum  solvi,  6  lo  que  es  lo  mismo  que  no  procede  en  su  contra 
la  excepcion  de  fianza  de  estar  a  derecho;  —  III.  La  caucion  judieatum  solvi  es 
general,  es  decir,  exigible  en  todos  los  juicios,  cualquiera  que  sea  la  jurisdiccion 
de  los  jueces  y  tribunales  ante  quienes  se  ventUen. 

No  estan  obligados  a  otorgar  la  caucion  judieatum  solvi,  el  extranjero  y  el 
transeunte,  en  su  caso :  I.  Cuando  posee  bienes  raices  en  el  Distrito  6  en  los  Terri- 
torios  Federales  suficientes  para  asegurar  el  pago  de  las  costas,  danos  y  perjuicios, 
siempre  que  tenga  los  bienes  libres  de  litigio ;  —  II.  Cuando  el  extranjero  consiente 
en  depositar  la  cantidad  que  designa  el  juez  6  el  tribunal  respectivo,  para  garantizar 
el  pago  de  las  costas,  danos  y  perjuicios;  —  III.  En  los  juicios  ejecutivos,  porque 
no  existe  el  temor  que  es  el  origen  de  la  fianza  de  estar  a  derecho,  supuesto  que 
pueden  compensarse  los  danos  y  perjuicios  que  haya  causado  el  ejecutante  con 
el  credito  a  que  se  refiere  el  documento  6  titulo  ejeoutivo  en  que  se  funda  la  demanda. 

Es  condicion  indispensable  para  que  esta  excepcion  pueda  prosperar  que  la 
fianza  de  estar  a  derecho  se  exija  en  el  pais  a  que  pertenece  el  extranjero,  a  los  ciuda- 
danos mexicanos;  y  no  hay  necesidad  de  repetir  que  los  tratados  diplomaticos 
pueden  dispensar  esta  obligacion  para  el  extranjero,  inspirada  en  la  doctrina  de 
la  reciprocidad  internacional,  ni  tampoco  la  necesidad  de  que  el  demandado  sea 
ciudadano  mexicano,  puesto  que  el  precepto  legal  tiene  por  objeto  defender  los 
intereses  de  los  nacionales. 

El  demandado  que  opone  la  excepcion  esta  obligado  a  probar  plenamente  la 
existencia  de  los  heohos  sin  los  cuales  no  procede  el  otorgamiento  de  la  fianza. 

Otras  dilatorlas.  La  ultima  fraccion  del  articulo  28  de  Procedimientos ,  que 
se  examina,  como  supletorio  del  de  Comercio,  declara  que,  son  excepciones  dilatorlas 
las  demas  a  que  dieren  ese  caracter  las  leyes,  por  lo  que  es  imposible  determinar 
cuales  son  esas  excepciones,  en  un  concepto  general  y  precise . 

Puede  enumerarse  alguna:  por  ejemplo  la  de  que  los  acreedores  y  legataries 
no  pueden  exigir  el  pago  de  sus  creditos  y  legados,  sine  hasta  que  el  inventario 
haya  side  formado  y  aprobsido,  salvo  aqueUas  deudas  sobre  las  cuales  hubiere 
juicio  pendiente  al  abrirse  la  sucesion  (arts.  3731  del  Codige  Civil). 

Sustanciacion  de  las  excepciones  dilatorias. 
Queda  ya  indicado  el  termino  de  tres  dias  improrrogables  en  que  deben  opo- 
nerse  simvltdneamente  las  excepciones  dilatorias.  El  articulo  relative  a  eUas  dice 
el  articulo  1379  del  Codige  de  Comercio,  se  sustanciara  con  s61o  el  escrito  en  que 
las  opene  el  demandado,  la  contestacion  del  actor  y  la  prueba  que  se  rindiere,  si 
el  caso  lo  exige  para  lo  cual  se  otorgara  un  termino  que  no  pase  de  diez  dias :  *No 
se  comprenden  entre  las  excepciones  dilatorias  la  incompetencia  por  inhibitoria, 
ni  la  recusacion,  las  cuales  se  sustanciaran  en  la  forma  especial  para  cada  una 
prescrita  en  este  mismo  C6digo»  (art.  1380  del  Codige  de  Comercio), 
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citizens  or  subjects  of  the  most  favoured  nation.  They  shall  have  free  and  ready 
access  to  the  tribunals  for  enforcing  and  defending  their  rights  and  interests,  and 
also,  in  all  that  refers  to  the  administration  of  justice,  shall  have  the  same  rights, 
remedies  and  obligations  as  nationals."  It  is  well  to  remember  that  treaties  made 
with  other  nations  are  part  of  the  public  law,  and  therefore  to  be  generally  observed 
without  exception;  and  that  on  the  ground  of  the  stipulation  of  the  Treaty,  it  has 
been  uniformly  declared  by  the  Mexican  Tribunals  that  it  exonerates  German 
subjects  from  the  obligation  of  giving  secmrity  judicatum  solvi,  and  confers  on  them 
the  same  rights  as  are  conferred  on  Mexican  citizens  before  the  tribunals  of  the 
Republic.  -^ 

But  notwithstanding  what  has  been  said  above,  the  plea  exists  in  our  law, 
and  may  be  enforced  in  the  absence  of  treaties  which  nullify  it,  the  doctrine  of  the 
French  jurists  as  to  the  requisites  which  are  indispensable  for  the  appropriateness 
of  security  having  been  adopted  in  the  following  rules: 

The  following  are  the  requisites  for  the  appropriateness  of  security  judicatum 
solvi :  I.  That  the  plaintiff,  whatever  be  his  class  or  status,  is  a  foreign  individual,  civil 
or  commercial  corporation  or  association,  private  individual.  Diplomatic  Agent 
or  Sovereign  of  a  nation.  It  is  available  even  when  the  foreign  plaintiff  is  allowed 
to  sue  in  formd  pauperis:  —  II.  That  the  foreigner  is  plaintiff ;  whence  it  is  inferred 
that  when  he  has  in  the  action  the  character  of  defendant  or  person  sued,  he  is 
not  bound  to  give  security  judicatum  solm,  or,  what  is  the  same  thing,  that  the 
plea  of  seciu^ity  judicatum  solvi  is  not  available  against  him;  —  HI.  The  security 
judicatum  solvi  is  general,  that  is  to  say,  it  may  be  demanded  in  aU  actions,  whatever 
be  the  jurisdiction  of  the  judges  and  tribunals  before  which  they  are  discussed. 

A  foreigner  or  transient,  as  the  case  may  be,  is  not  obliged  to  give  security 
judicatum  solvi:  I.  When  he  possesses  real  property  in  the  Federal  District  or  Terri- 
tories sufficient  to  insure  payment  of  the  costs  and  damages,  provided  that  he  has 
property  not  affected  by  litigation;  —  II.  When  the  foreigner  consents  to  deposit 
a  sum  to  be  named  by  the  respective  judge  or  tribunal,  to  guarantee  the  payment 
of  the  costs  and  damages;  —  III.  In  executive  actions,  because  the  fear  which 
is  the  origin  of  the  security  judicatum  solvi  does  not  exist,  it  being  taken  for  granted 
that  the  damage  which  has  been  caused  by  the  plaintiff  can  be  set  off  against  the 
credit  referred  to  in  the  executive  document  or  title  on  which  the  claim  is  based. 

It  is  an  indispensable  condition  for  the  success  of  this  plea,  that  security  judi- 
catum solvi  should  be  demandable  of  Mexican  citizens  in  the  country  to  which  the 
foreigner  belongs;  and  there  is  no  necessity  to  repeat  that  diplomatic  treaties  in- 
spired by  the  doctrine  of  international  reciprocity  may  dispense  with  this  obligation 
as  regards  the  foreigners,  nor  is  it  necessary  to  mention  the  necessity  that  the  de- 
fendant must  be  a  Mexican  citizen,  as  the  legal  precept  is  intended  to  defend  the 
interests  of  nationals. 

A  defendant  who  enters  the  plea  is  bound  fully  to  prove  the  existence  of  the 
facts  without  which  the  giving  of  the  security  wiU  not  be  ordered. 

Other  dilatory  pleas.  The  last  section  of  article  28  of  the  Code  of  Civil  Proce- 
dure, which  we  will  examine  as  supplementary  to  the  Commercial  Code,  declares 
that  other  dilatory  pleas  are  such  as  may  be  given  this  character  by  law,  where- 
fore it  is  impossible  to  determine  what  these  pleas  are  in  a  general  and  precise 
sense. 

One  however  may  be  mentioned :  namely,  that  whereby  creditors  and  legatees 
cannot  demand  payment  of  their  credits  and  legacies  until  the  inventory  has  been 
drawn  up  and  approved,  with  the  exception  of  those  debts  concerning  which  there  is 
an  action  pending  at  the  time  of  opening  the  succession  (art.  3731  of  the  Civil  Code). 

Substantiation  of  dilatory  pleas. 
It  has  already  been  indicated  that  there  are  three  absolute  days  within  which 
it  is  necessary  to  enter  the  dilatory  pleas  simultaneously.  Article  1379  of  the  Com- 
mercial Code  says  that  the  proceeding  which  refers  to  them  must  be  substantiated 
with  only  the  document  whereby  the  defendant  enters  them,  the  answer  of  the 
plaintiff  and  the  evidence  which  may  be  given,  when  the  case  requires  this,  for 
which  a  term  not  exceeding  ten  days  must  be  granted :  "Incompetence  as  a  ground 
for  inhibition  and  challenges  are  not  included  in  dilatory  pleas.  These  shall  be 
substantiated  in  the  special  form  prescribed  for  each  of  them  by  this  Code"  (art. 
1380  of  the  Commercial  Code). 
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Resuelta  la  excepcion  dilatoria,  si  ella  ha  prosperado,  tienen  que  llenarse  los 
requisites  a  que  se  refiere  para  poder  contiauar  el  juicio,  es  decir  para  darle  entrada. 
Si  la  excepcion  ha  sido  desechada,  se  entra  al  juicio  desde  luego,  y  el  deman- 
dado  esta  obligado  a  contestar  la  demanda  sobre  el  fondo  del  negoeio,  y  sobre  los 
derechos  que  alegue  el  actor  para  fundar  la  prestacion  que  reclama. 

III.  Excepciones  perentorias. 
En  ocasion  de  contestar  la  demanda,  puede  hacerlo  la  parte  demandada  de 
dos  maneras  >  6  bien  negando  que  esta  obligada  a  cumplir  la  prestacion  que  se  le 
demanda,  ya  porque  no  ha  existido  realmente,  ya  porque  la  constitucion  de  la 
obligacion  adolece  de  alglin  vicio  que  la  hace  ineficaz,  ya  por  incapacidad  de  alguno 
de  los  contratantes,  quien  no  pudo  tener  representacion  legal  para  estipular  las 
obUgaciones  cuyo  cumplimiento  se  exige.  0  bien  puede  el  demandado  contestar 
la  demanda,  conformandose  con  la  existencia  y  legitimidad  de  la  obligacion  de  que 
se  trate ;  pero  aduciendo  la  razon  de  hallarse  extinguida  la  misma  obligacion,  por 
alguno  de  los  medios  que  la  ley  establece  a  este  efecto.  Bien  entendido  que  se 
habla  aqui  solamente  de  las  defensas  que  el  reo  puede  oponer  a  la  accion  de  que  es 
objeto,  y  que  no  se  considera  el  caso  en  que  se  conforma  con  la  prestacion  que  se 
le  exije,  y  de  que  se  hablara  despues. 

Las  defensas  antes  indicadas,  que  todas  tienden  a  destruir  la  accion  se  Uaman 
excepciones  perentorias,  y  se  oponen  dentro  de  cinco  dias,  contados  desde  el  tras- 
lado  de  la  demanda  al  demandado,  termino  que  es  improrrogable. 

Siguiendo  el  mismo  orden  de  la  indicacion,  hay  que  decir  que  cuando  el  deman- 
dado se  excepciona  de  la  prestacion  que  se  le  exije,  porque  alegue  no  existir  la  obli- 
gacion, se  aplican  los  principios  generales  de  la  prueba,  poniendo  a  cargo  del  actor 
la  prueba  de  que  existe  la  obligacion.  Ya  se  ha  citado  el  articvdo  1194  que  dice: 
«E1  que  afirma  esta  obUgado  a  probar.  En  consecuencia ,  el  actor  debe  probar 
su  accion  y  A  reo  sus  excepciones »,  y  el  siguiente  1195:  «E1  que  niega  no  esta  obU- 
gaido  a  probar  sino  en  el  caso  de  que  su  negacion  envuelva  afirmacion  expresa  de 
un  hecho.» 

Nulidad. 

Por  razon  de  nulidad,  puede  oponerse  excepcion  perentoria  consistente  en  el 
vicio  del  consentimiento  de  alguno  de  los  contratantes  y,  de  que  ya  se  ha  hablado 
al  tratar  de  los  contratos  en.general,  asi  como  de  los  requisites  del  consentimiento 
como  elemento  de  validez  de  las  convenciones. 

Por  incapacidad  de  alguno  de  los  contratantes,  punto  Ugado  al  anterior,  puede 
oponer  excepciones  perentorias  y  que  se  Uaman  personales  por  no  poderse  invocar,  » 
sino  por  la  persona  en  cuyo  beneficio  la  ha  establecido  la  ley:  I.  El  contratante 
menor  de  edad;  —  II.  El  sujeto  a  interdiccion;  —  III.  La  mujer  casada  que  ha 
celebrado  el  contrato  cuyo  cumplimiento  se  exige  sin  el  consentimiento  de  su 
marido. 

Extincion  de  la  obligacion. 
En  cuanto  a  la  segunda  razon  que  puede  oponer  el  demandado  al  cumpli- 
miento de  la  prestacion  que  de  il  exije  el  actor,  y  que  consiste,  no  en  negar  la  existen- 
cia legal  de  la  obligacion,  sino  en  afirmar  que  Ssta  se  ha  extinguido,  debe  hacer 
uso  el  demandado  al  oponer  la  excepcion  perentoria  relativa,  de  alguno  de  los  modos 
de  extincion  de  las  obligaciones  que  senala  el  derecho  comun,  y  que  son  aplicables 
al  derecho  mercantil  por  no  existir  en  6ste  preceptos  especiales  en  el  caso. 

Los  modos  de  extincion  de  las  obligaciones  estdn  contenidos  en  el  titulo  IV, 
del  libro  III  del  Codigo  Civil,  bajo  los  rubros  siguientes:  I.  Del  pago,  sus  varias 
especies,  y  del  tiempo  y  lugar  donde  debe  hacerse ;  —  II.  De  las  personas  que  pueden 
hacer  el  pago  y  de  aqueUas  a  quienes  debe  ser  hecho;  —  III.  Del  ofrecimiento  del 
pago  y  de  la  consignacion;  —  IV.  De  la  compensaoion;  —  V.  De  la  subrogacion;  — 
VI.  De  la  confusion  de  derechos;  —  VII.  De  la  novacion;  —  VIII.  De  la  cesion 
de  acciones;  —  IX.  De  la  remision  de  la  deuda;  —  X.  De  la  prescripcion  de  las 
obligaciones. 
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If  a  dilatory  plea  has  succeeded  and  been  decided,  the  requisites  mentioned 
as  necessary  for  the  continuance  of  the  action,  that  is  to  say,  to  admit  its  commen- 
cement must  be  fuKOed.  If  the  plea  has  been  rejected,  the  action  at  once  commen- 
ces, and  the  defendant  is  obliged  to  answer  the  claim  as  regards  the  substance  of 
the  matter  and  the  rights  pleaded  by  the  plaintiff  as  the  foundation  for  the  remedy 
claimed  by  him. 

III.  Peremptory  pleas  or  defences. 

On  the  occasion  of  answering  the  claim,  the  defendant  can  do  so  in  two  ways : 
either  by  denying  that  he  is  bound  to  afford  the  remedy  which  is  claimed  of  him, 
because  the  right  has  not  in  fact  existed,  or  because  the  constitution  of  the  obliga- 
tion suffers  from  some  defect  which  makes  it  inoperative,  or  on  the  ground  of  the 
legal  incapacity  of  one  of  the  contracting  parties,  who  could  not  possess  legal  re- 
presentation for  contracting  the  obligations  the  performance  whereof  is  demanded. 
Or  the  defendant  may  answer  the  claim,  admitting  the  existence  and  lawfulness 
of  the  obligation  in  question;  but  adducing  the  reason  that  the  said  obligation  is 
extinguished  by  one  of  the  means  enacted  by  law  for  that  purpose.  It  must  be 
understood  that  we  are  here  speaking  only  of  such  defences  as  the  defendant  may 
enter  to  the  action  brought  against  him,  and  that  no  consideration  is  being  given 
to  the  case  in  which  he  admits  the  remedy  claimed  from  him,  of  which  we  shall 
speak  later. 

The  pleas  above  indicated,  which  aU  tend  to  destroy  the  action,  are  called 
peremptory  pleas,  and  they  are  filed  within  five  days,  reckoned  from  the  service 
of  the  claim  on  the  defendant,  a  term  which  cannot  be  extended. 

Following  the  same  order  of  exposition,  it  must  be  mentioned  that  when  the 
defendant  takes  exception  to  the  remedy  which  is  demanded  of  him,  because  he 
pleads  the  non-existence  of  the  obligation,  the  general  principles  of  evidence  are 
applied,  the  burden  of  proof  of  the  existence  of  the  obligation  being  put  on  the 
plaintiff.  Article  1194,  which  has  already  been  cited,  says:  "The  party  making 
an  assertion  is  bound  to  prove  it.  Consequently,  the  plaintiff  must  prove  his  right 
of  action  and  the  defendant  his  pleas",  and  the  following  article  1195:  "The  party 
denying  is  bound  only  to  prove  when  his  negation  involves  the  express  assertion 
of  a  fact". 

Nullity. 

A  peremptory  plea  on  the  ground  of  nullity  may  be  entered  when  it  consists 
in  the  absence  of  consent  on  the  part  of  one  of  the  contractors  (which  has  already 
been  mentioned  in  dealing  with  contracts  in  general),  as  well  as  the  want  of  the 
requisites  of  consent  as  an  element  in  the  validity  of  agreements. 

Peremptory  pleas  may  be  entered  on  the  ground  of  the  legal  incapacity  of  one 
of  the  contracting  parties,  a  point  allied  to  the  preceding  one,  and  these  are  called 
personal,  as  they  can  only  be  relied  on  by  the  person  for  whose  benefit  they  were 
enacted  by  the  law :  I.  A  contractor  who  is  under  age ;  —  II.  A  person  who  is  subject 
to  interdiction ;  —  III.  A  married  woman  who  without  the  consent  of  her  husband 
has  made  the  contract,  the  performance  whereof  is  demanded. 

Extinction  of  obligations. 

As  regards  the  second  reason  which  may  be  objected  by  a  defendant  to  supply- 
ing the  remedy  which  the  plaintiff  demands  of  him,  and  which  consists,  not  in  deny- 
ing the  legal  existence  of  the  obligation,  but  in  ass^iag  that  it  has  been  extinguished, 
the  defendant,  in  entering  the  corresponding  peremptory  plea  must  make  use 
of  one  of  the  modes  of  extinguishing  obligations  appointed  by  the  common  law,  and 
which  are  applicable  to  the  commercial  law,  through  there  being  no  special  precepts 
in  the  latter  which  apply  to  the  case. 

The  modes  of  extinguishing  obligations  are  contained  in  Title  IV,  Book  III  of 
the  Civil  Code,  under  the  following  headings:  I.  Payment,  the  different  kinds 
thereof,  and  the  time  and  place  where  it  ought  to  be  effected;  —  II.  Persons  who 
may  make  the  payment  and  those  to  whom  it  ought  to  be  made;  —  III.  Offers 
of  payment.  Payment  into  Court;  —  IV.  Set-off;  —  V.  Subrogation;  —  VI.  Merger 
of  rights;  —  VII.  Novation;  —  VIII.  Assignment  of  rights  of  action;  —  IX.  Release 
of  debts;  —  X.  Prescription  of  obligations. 

B    IX,  1  ^ 
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Pago. 
Sobre  el  pago,  bajo  cuya  denominacion  se  entiende  no  solo  el  pago  en  efeotivo 
6  la  entrega  material  de  la  cosa  que  se  debe,  sino  en  general  el  cumplimiento  de  la 
obligacion  que  se  contrajo  (art.  1514  del  Cod.  Civ.),  hay  que  observar  como  lo  dicen 
los  dos  primeros  rubros  indicados,  los  preceptos  sobre :  quien  puede  pagar,  &,  quien 
se  ha  de  hacer  el  pago,  forma  y  tiempo  en  que  debe  verificarse,  y  gastos  que  oca- 
sione.  Puede  pagar  el  deudor  6  cualquiera  otra  persona  en  su  lugar,  sin  que  sea 
necesario  que  el  que  lo  verifica  tenga  poder  6  autorizacion  para  hacerlo.  Esta  es 
la  regla  general,  que  sufre  excepcion  cuando  la  obligacion  de  cuyo  cumplimiento 
se  trata  en  el  juicio,  es  un  hecho  personal  del  demandado,  cuyas  aptitudes,  situa- 
cion  u  otras  circimstancias  que  le  son  meramente  personales,  han  hecho  estipular 
asi  la  obligacion  en  el  convenio.  Asi,  el  obligado  a  dirijir  una  fabrica  6  regentear 
un  establecimiento  mercantil  tiene  que  oumplir  personalmente  esta  obligacion,  y 
ningnno  otto  puede  hacerlo  por  61,  porque  al  estipularla  se  tuvieren  en  cuenta  apti- 
tudes y  circunstancias  determinadas  que  posee.  Pero  si  el  hecho  no  es  de  tal  modo 
personal,  puede  el  acreedor  conforme  al  articulo  1426  del  Codigo  Civil,  pedir  la 
autorizacion  para  hacerse  prestar  por  otro  el  hecho  que  sea  objeto  del  contrato, 
a  costa  del  obligado  y  cuando  la  sustitucion  sea  posible. 

La  persona  que  debe  recibir  el  pago  no  puede  ser  mas  que  el  mismo  acreedor 
6  su  representante  legitime  (art.  1537  del  Codigo  Civil),  y  si  se  hubiere  hecho  a  quien 
no  esta  autorizado  para  recibirlo,  no  extingue  la  obligacion  (art.  1540  del  Codigo 
citado).  No  es  vaUdo  el  pago  hecho  con  cosa  agena  6  con  cosa  propia,  si  el  deudor 
no  tiene  capacidad  legal  para  disponer  de  ella. 

El  pago  debe  hacerse  en  el  tiempo  y  lugar  senalados  en  el  contrato;  y  si  no 
se  hubiere  designado  el  lugar,  se  observa  el  orden  siguiente,  establecido  por  el  arti- 
culo 1520  del  Codigo  Civil:  I.  Si  el  objeto  de  la  obligacion  es  un  mueble  deter- 
minado,  el  pago  se  hara  en  el  lugar  en  que  el  objeto  se  hallaba  al  celebrarse  el  con- 
trato; —  n.  En  cualquiera  otro  caso  preferira  el  domicilio  del  deudor,  sea  cual 
fuere  la  accion  que  se  ejercite;  —  III.  A  falta  de  domicilio  fijo,  preferira  el  lugar 
donde  se  celebro  el  contrato,  cuando  la  acci6n  sea  personal,  y  el  de  la  ubicacion 
de  los  bienes,  cuando  la  accion  sea  real. 

En  cuanto  al  tiempo  en  que  deba  hacerse  el  pago,  si  no  se  ha  seiialado  en  el 
convenio,  dice  el  articulo  1517  del  Codigo  Civil,  se  hara  este  cuando  el  acreedor 
lo  exija,  siempre  que  haya  transcurrido  el  que  sea  moralmente  necesario  para  el 
cumpUmiento  del  contrato.  Pero  este  precepto  sufre  modificacion  por  la  ley  mer- 
cantU,  cuyo  articulo  83  previene  que  las  obligaciones  que  no  tuvieren  t6rmiao  pre- 
fijado  por  las  partes  6  por  disposioiones  de  este  Codigo,  seran  exigibles  a  los  diez 
dias  despues  de  contraidas,  si  solo  produjeren  accion  ordinaria  {que  es  el  caso  de 
los  juicios  ordinarios  de  que  se  trata),  y  al  dia  inmediato  si  llevaren  aparejada  eje- 
cucion. 

Tambien  con  respecto  al  tiempo,  tiene  precepto  especial  el  siguiente  articulo  84 
del  Codigo  de  Comercio,  diciendo  que  en  los  contratos  mercantiles  no  se  reconoceran 
terminos  de  gracia  6  cortesia  entendiendose  en  todos  los  computes  el  dia,  de 
veinticuatro  horas;  los  meses,  segun  estan  designados  en  el  calendario  gregorianio; 
y  el  ano,  de  tresciento  sesenta  y  cinco  dias. 

El  que  retarda  el  cumpUmrento  de  sus  obligaciones  se  constituye  en  mora, 
segun  la  frase  consagrada  en  derecho,  quedando  sujeto  segun  las  prescripciones 
del  derecho  comun  a  la  responsabiUdad  de  daiios  y  perjuicios  (arts.  1423  y  1459 
del  Cod.  Civ.),  determinando  el  articulo  85  del  Codigo  de  Comercio  el  tiempo  en 
que  comienza  esta  responsabHidad,  6  scan  los  efectos  de  la  morosidad  en  el  cumpU- 
miento de  las  obligaciones  mercantiles.  La  epoca  de  la  responsabilidad  de  danos 
y  perjuicios  por  incumplimiento  de  las  obligaciones  mercantiles  legalmente  exi- 
gibles, comienza  segun  el  precepto  citado:  I.  En  los  contratos  que  tuvieren  dia 
senalado  para  su  cumplimiento  por  voluntad  de  las  partes  6  por  la  ley,  al  dia  siguiente 
de  su  vencimiento ;  —  II.  Y  en  los  que  no  lo  tengan,  desde  el  dia  en  que  el  acreedor 
le  reclama  al  deudor,  judicial  6  extrajudicialmente,  ante  escribano  6  testigos. 

Puede  retardarse  en  el  cumplimiento  de  su  obligacion  no  solamente  el  deudor, 
lo  que  es  el  caso  comun  sino  tambien  el  acreedor,  y  entonces,  6ste  se  constituye 
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Payment. 

With  respect  to  payment,  by  which  denomination  is  meant  not  only  payment 
in  cash  or  the  material  delivery  of  the  thing  which  is  owed,  but  in  general  the  per- 
formance of  the  contracted  obligation  (art.  1514  of  the  Civil  Code),  it  is  necessary 
to  observe  the  precepts  which  concern  the  two  first -mentioned  headings:  who 
has  to  pay,  to  whom  payment  has  to  be  made,  the  form  and  time  in  which  it  ought 
to  be  effected,  and  the  expenses  occasioned  thereby.  The  debtor  or  any  other 
person  on  his  behaK  may  pay,  and  there  is  no  necessity  that  the  person  who  makee 
the  payment  should  have  a  special  power  or  authorisation  so  to  do.  This  is  the  general 
rule,  which  undergoes  an  exception  when  the  obligation  the  performance  whereof 
is  the  subject-matter  of  the  action  is  an  act  personal  to  the  defendant,  whose 
abilities,  position  and  other  circumstances  which  are  merely  personal  to  himself 
have  occasioned  the  obligation  to  be  so  stipulated  in  the  agreement.  Thus,  a  person 
who  is  under  an  obligation  to  manage  a  factory  or  direct  a  commercial  establishment 
has  to  comply  with  this  obligation  in  person,  and  no  one  else  can  do  it  for  him, 
as  his  abilities  and  certain  circumstances  pertaining  to  him  were  taken  into  accoimt. 
But  if  the  act  is  not  of  such  a  personal  nature,  the  creditor  may,  by  article  1426 
of  the  Civil  Code,  apply  for  an  authorisation  to  cause  the  act  which  is  the  subject- 
matter  of  the  contract  to  be  rendered  by  another  jat  the  expense  of  the  person  bound, 
when  substitution  is  possible. 

The  person  who  has  to  receive  the  payment  can  be  no  other  than  the  creditor 
himself  or  his  lawful  representative  (art.  1537  of  the  Civil  Code),  and  i£  it  is  made  to 
one  who  is  not  authorised  to  receive  it,  it  does  not  extinguish  the  obligation  (art. 
1540  of  the  Civil  Code).  Payment  made  with  another  person's  property  or  with  his 
own  property  is  not  valid,  when  the  debtor  has  not  legal  capacity  to  dispose  thereof. 

Payment  must  be  made  in  the  time  and  place  named  in  the  contract;  and  if 
the  place  has  not  been  defined,  the  following  order  is  observed,  as  enacted  by  article 
1520  of  the  Civil  Code :  "I.  If  the  subject-matter  of  the  obligation  is  a  certain  movable, 
delivery  shall  be  effected  in  the  place  where  this  subject-matter  existed  at  the 
making  of  the  contract;  —  II.  In  aU  other  cases,  the  domicil  or  address  of  the 
debtor  shall  be  preferred,  whatever  be  the  right  of  action  in  question;  —  III. 
Failing  a  fixed  address,  the  place  where  the  contract  was  made  shall  be  preferred, 
when  the  action  is  personal,  and  that  of  the  situation  of  the  property,  when  the 
action  is  real." 

As  regards  the  time  at  which  payment  has  to  be  made,  when  it  is  not  named 
in  the  agreement,  article  1517  of  the  Civil  Code  says  it  must  be  made  when  the 
creditor  demands  it,  provided  that  such  time  has  transpired  as  is  reasonably  necessary 
for  the  performance  of  the  contract.  But  this  precept  undergoes  some  alteration 
in  the  commercial  law,  article  83  whereof  provides  that  obligations  which  have  no 
time  fixed  by  the  parties  or  by  the  provisions  of  that  Code,  shall  be  demandable 
ten  days  after  they  are  contracted,  if  they  only  give  rise  to  a  right  of  ordinary 
action  (this  is  the  case  of  the  ordinary  action),  and  on  the  next  day  if  they  carry 
the  right  of  prompt  execution. 

Likewise  in  respect  of  the  time,  the  following  article  84  of  the  Commercial 
Code  contains  a  special  precept,  saying  that  terms  of  grace  or  courtesy  shall  not 
be  recognised  in  commercial  contracts ;  a  day  meaning  a  day  of  twenty-four  hours 
in  all  computations ;  months,  as  defined  in  the  Gregorian  Calendar ;  and  a  year,  three 
hundred  and  sixty-five  days. 

A  person  who  postpones  the  performance  of  his  obligations  becomes  guilty 
of  delay,  and  is  by  the  provisions  of  the  common  law  subject  to  liability  for  damages 
(arts.  1423  and  1459  of  the  Civil  Code),  article  85  of  the  Commercial  Code  determin- 
ing the  time  at  which  this  liability  commences,  that  is,  the  effects  of  delay  in  the 
performance  of  commercial  obligations.  The  time  when  liability  for  damages  for 
non-performance  of  commercial  obligations  which  are  legally  demandable,  begins 
according  to  the  precept  just  cited:  I.  In  contracts  which  have  a  day  named  for 
their  performance  by  the  wiU  of  the  parties  or  by  law,  on  the  day  following  their 
maturity;  —  II.  And  in  those  which  have  no  day  named,  from  the  day  whereon  the 
creditor  makes  a  demand  on  the  debtor,  either  judicially  or  extrajudicially,  in  the 
presence  of  a  notary  or  witnesses. 

Not  only  the  debtor,  which  is  the  ordinary  case,  but  also  the  creditor,  may 
be  dilatory  in  the  performance  of  his  obligation,  and  then  the  creditor  becomes 
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en  mora,  bajo  la  sancion  tambi^n  de  reparar  los  danos  6  indemrdzar  los  perjmcios 
que  su  retardo  hubiere  causado;  pero  para  exirjirlos  es  necesario  que  el  deudor 
cumpla  con  su  obligacion  de  entregar  la  cosa,  en  contra  del  retardo  del  acreedor, 
y  a  esto  provee  la  ley  dictando  las  reglas  para  el  ofrecimiento  del  pago  y  la  consig- 
nacion,  de  que  va  a  hablarse  imnediatamente. 

Los  danos  y  perjuicios  resultantes  de  la  falta  de  cumplimiento  de  contrato, 
se  resuelven  siempre  que  el  pago  haya  de  ser  de  cierta  cantidad  de  dinero,  en  interns 
legal  sobre  esta,  contado  desde  la  dpoca  en  que  comienza  a  surtir  sus  efectos  la 
morosidad  del  obUgado. 

C!onviene  decir  tambien  que  la  ley  mercantil  modifica  la  prescripcion  del  derecho 
comtin  contenida  en  el  articulo  1520  del  Codigo  Civil,  ya  copiado,  previniendo 
que  si  no  hubiere  pacto  expreso  del  lugar  en  el  que  ban  de  cumplirse  las  obliga- 
ciones  mercantiles,  se  cumpliran  en  aquel  que,  segtin  la  naturaleza  del  negocio 
6  la  intencion  de  las  partes,  deba  considerarse  adecuado  al  efecto  por  consenti- 
miento  de  aquellas  6  arbitrio  judicial  (art.  86  del  C6digo  de  Comercio). 

Por  ultimo,  el  articulo  88  del  Codigo  de  Comercio  concede  a  la  parte  perjudi- 
cada  por  incumplimiento  de  la  obligacion,  la  facultad  de  exigir  que  la  obligacion 
se  cumpla,  6  que  se  cumpla  la  pena  de  indemnizacion  que  se  hubiere  fijado  para 
el  caso  de  incumplimento;  pero  no  pueden  utDizarse  las  dos  facultades,  porque 
el  ejercicio  de  una  hace  que  la  otra  se  extinga. 

Ofrecimiento  y  Gonsignacion  de  la  Cosa  Debida. 
El  ofrecimiento  y  la  consignacion,  dice  el  articulo  1556  del  Codigo  Civil,  hace 
veces  de  paga,  si  reune  todos  los  requisitos  que  para  esta  exige  la  ley. 

La  constitucion  en  mora  del  acreedor  esta,  pues,  sancionada  como  la  del  deudor, 
fundandose  en  que  no  seria  licito  conceder  al  acreedor  la  facultad  de  agravar  la 
situacion  del  deudor.  Por  manera  que  si  el  acreedor  no  cumple  con  presentarse 
en  el  lugar  convenido  para  recibir  el  pago,  6  en  el  tiempo  senalado  para  hacerlo, 
6  si  rehusa  recibir  la  cosa  que  sea  objeto  de  la  obligacion  contraida  por  el  deudor, 
6  si  fuere  persona  incierta  6  incapaz  de  recibir,  6  se  niega  a  dar  el  documento  justi- 
ficative del  pago,  el  deudor  puede  pedir  ante  los  tribunales  que  se  le  autorice  para 
depositar  la  cosa  debida  a  disposicion  del  acreedor,  hecho  lo  cual  queda  entera- 
mente  Ubre  de  responsabilidad. 

Para  hacer  la  consignacion  se  cita  al  acreedor;  y  si  este  no  comparece  por  si 
6  por  procurador,  6  si  compareciendo,  rehusa  recibir  la  cosa,  el  juez  extiende  certi- 
ficacion  de  ello  y  puede  pedir  el  deudor  el  deposito  judicial,  sustanciandose  un  juicio 
sumario  sobre  las  pretensiones  de  deudor  y  acreedor,  y  mandando  hacer  el  deposito 
judicial  de  la  cosa  debida,  en  el  caso  de  que  proceda.  La  consignacion  acordada  por 
el  juez  extingue  la  obligacion  con  todos  sus  efectos,  y  el  deposito  pone  la  cosa  a 
riesgo  del  acreedor. 

Mientras  no  se  pronuncie  sentencia  en  el  juicio  sumario  de  consignacion,  6 
mientras  el  acreedor  no  acepte  6sta,  puede  retirarse  del  deposito  la  cosa;  pero  en 
este  caso  la  obligacion  conserva  toda  su  fuerza.  Despues  de  la  sentencia,  se  necesita 
el  consentimiento  del  acreedor  para  retirar  la  cosa,  pero  entonces  pierde  este  cual- 
quier  derecho  de  preferencia  que  sobre  eUa  tenga,  y  quedan  los  codeudores  y  fia- 
dores  libres  de  la  obligacion,  si  la  cosa  no  ha  sido  retirada  con  su  consentimiento 
(arts.  1557  a  1568  del  Codigo  CivH). 

El  imperio  de  las  prescripciones  de  derecho  comun,  en  cuanto  al  ofrecimiento 
de  pago  y  consignacion  de  la  cosa  debida,  en  derecho  mercantil,  no  es  dudoso,  por- 
que fuera  del  principio  de  justicia  de  que  no  seria  licito  al  acreedor  agravar  por  sus 
heohos  la  situacion  del  deudor,  existe  la  necesidad  de  no  entorpecer  el  curso  del 
comercio  dejando  pendiente  el  cumplimiento  de  obligaciones  forzosas,  cumplimiento 
que  redunda  en  beneficio  general. 

Compensacion. 

Los  artlculos  1570  a  1580  del  Codigo  Civil  definen  este  modo  de  extincion 
de  las  obligaciones,  determinando  sus  condiciones  y  efectos.  «Tiene  lugar  la  compen- 
sacion, dice  el  articulo  1570,  cuando  dos  personas  reunen  la  cualidad  de  deudores 
y  acreedores  reciprocamente  y  por  su  propio  derecho». 

No  procede  sino  cuando  ambas  deudas  consisten  en  una  cantidad  de  dinero, 
6  cuando  siendo  fungibles  las  cosas  debidas  son  de  la  misma  especie  y  calidad. 
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guilty  of  delay,  under  liability  also  of  making  good  damage  and  indemnifying  against 
the  losses  which  his  delay  has  caused;  but  in  order  to  exact  damages,  it  is  necessary 
for  the  debtor  to  fulfil  his  obligation  to  deliver  the  thing,  in  spite  of  the  delay  of 
the  creditor,  and  the  law  provides  for  this  by  laying  down  rules  for  tendering  pay- 
ment and  payment  into  court,  of  which  we  shall  immediately  proceed  to  speak. 

Whenever  payment  has  to  be  made  of  a  certain  sum  of  money,  the  damages 
resulting  from  non-performance  of  contracts  are  the  legal  interest  on  that  sum, 
reckoned  from  the  time  at  which  the  delay  on  the  part  of  the  obligor  commences 
to  take  effect.  It  is  well  to  mention  also  that  the  commercial  law  alters  the  provision 
of  the  common  law  contained  in  article  1520  of  the  Civil  Code,  which  has  already 
been  set  out,  by  providing  that  if  there  is  no  express  agreement  as  to  the  place  at 
which  commercial  obligations  have  to  be  performed,  they  shall  be  performed  in 
that  place  which,  according  to  the  nature  of  the  business  or  the  intention  of  the 
parties,  must  be  considered  proper  for  the  purpose  by  consent  of  the  parties  or  by 
judicial  determination  (art.  86  of  the  Commercial  Code). 

Lastly,  article  88  of  the  Commercial  Code  grants  to  the  party  prejudiced  by  the 
non-performance  of  an  obligation,  the  power  to  demand  that  the  obUgation  should 
be  performed,  or  that  the  compensation  which  has  been  fixed  for  the  event  of  non- 
performance should  be  made  good;  but  both  powers  cannot  be  utilised,  because 
the  exercise  of  the  one  causes  the  extinction  of  the  other. 

Tender  and  payment  into  Court  of  the  thing  owed. 

Article  1556  of  the  Civil  Code  provides  that  tender  and  payment  into  Court 
take  the  place  of  payment,  when  combining  all  the  requisites  demanded  therefor 
by  the  law. 

Delay  on  the  part  of  the  creditor  is  therefore  punished  like  that  of  the  debtor, 
and  this  is  based  on  the  consideration  that  it  is  not  lawful  to  allow  the  creditor 
the  power  of  damaging  the  position  of  the  debtor.  So  that,  if  the  creditor  fails  to 
present  himself  in  the  place  agreed  for  receiving  payment,  or  at  the  time  named 
for  so  doing,  or  if  he  refuses  to  receive  the  thing  which  is  the  subject-matter  of  the 
obligation  contracted  by  the  debtor,  or  if  he  is  an  uncertain  person  or  without 
legal  capacity  to  receive,  or  if  he  refuses  to  give  a  document  proving  the  payment, 
the  debtor  may  apply  to  the  tribunals  to  authorise  him  to  deposit  the  thing  due 
at  the  disposal  of  the  creditor,  on  doing  which  he  remains  entirely  free  from  habihty. 

For  the  purpose  of  making  the  payment-in  the  creditor  is  cited ;  and  if  he  fails 
to  appear  in  person  or  by  solicitor,  or  if  he  appears  but  refuses  to  receive  the  thing, 
the  judge  draws  up  a  certificate  thereof  and  the  debtor  may  ask  for  judicial  deposit, 
a  summary  proceeding  being  substantiated  on  the  claims  of  the  debtor  and  creditor, 
and  an  order  being  made  to  make  the  judicial  deposit  of  the  thing  owed,  in  a 
proper  case.  Payment  into  court  ordered  by  the  judge  extinguishes  the  obligation 
for  aU  purposes,  and  the  deposit  places  the  thing  at  the  risk  of  the  creditor. 

Until  judgment  is  pronounced  in  the  summary  proceeding  for  payment-in, 
or  the  creditor  fails  to  accept  this,  the  thing  may  be  withdrawn  from  deposit; 
but  in  this  case  the  obligation  retains  all  its  legal  force.  After  judgment,  the  consent 
of  the  creditor  is  required  for  withdrawing  the  thing,  but  in  that  event  the  latter 
loses  any  preferential  right  which  he  may  possess  over  it,  and  the  joint  debtors  and 
the  sureties  are  released  from  the  obUgation,  if  the  thing  has  not  been  withdrawn 
with  their  consent  (arts.  1557  to  1568  of  the  Civil  Code). 

There  is  no  doubt  that  the  previsions  of  the  common  law  as  to  tender  of  pay- 
ment and  pajonent  into  coxu^t  of  the  thing  owed,  govern  also  in  commercial  law, 
since,  apart  from  the  principle  of  justice  that  it  would  not  be  lawful  for  a  creditor 
to  injure  the  position  of  a  debtor  by  his  acts,  there  is  the  neessity  of  not  obstructing 
the  course  of  trade  by  leaving  unfulfilled  the  performance  of  compulsory  obUgations, 
a  performance  which  redounds  to  the  general  benefit. 

Set-off. 

Articles  1570  to  1580  of  the  Civil  Code  define  this  method  of  extinguishing 
obligations,  and  determine  its  conditions  and  effects ;  article  1570  says:  "Set-off 
takes  place  when  two  persons  combine  the  character  of  debtor  and  creditor  recipro- 
cally and  in  their  own  right". 

It  is  valid  only  when  bpth  debts  consist  of  a  sum  of  money,  or  when  the  things 
due  are  fungibles  and  are  of  the  same  species  and  quality,  provided  that  both 
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siempre  que  ambas  se  hayan  designado  al  celebrarse  el  contrato  (Articulo  1572); 
y  no  tiene  lugar:  I.  En  caso  de  haberla  renunciado  el  que  pretenda  oponerla  al 
pago  que  se  le  reclama;  —  II.  Si  la  deuda  que  se  reclama  se  origina  de  fallo  condena- 
torio  por  causa  de  despojo ;  —  III.  Si  la  deuda  f uere  por  alimentos ;  —  IV.  Si  fuere 
de  cosa  que  no  puede  ser  compensada,  ya  porque  la  ley  lo  prevenga,  ya  por  el  titulo 
en  que  se  funde;  —  V.  Si  fuere  de  cosa  puesta  en  deposito;  —  VI.  Si  fueren  deudas 
fiscales  6  municipales  (art.  1577). 

Las  condiciones  para  que  se  admita  la  compensacion  son:  que  el  credito  que 
se  trata  de  compensar  sea  cierto  y  liquido,  esto  es  que  no  haya  discusion  acerca 
de  su  importe;  y  debe  ademas  ser  exigible,  es  decir,  que  no  pueda  rehusarse  su 
pago  conforme  a  derecho.  Necesario  es  tambien  que  el  cr6dito  competa  contra 
la  persona  en  cuyo  nombre  se  reclama  la  deuda,  asi  como  tambi6n  que  el  credito 
que  se  compense  sea  propio  del  que  intenta  la  compensacion.  ApUcando  este  ultimo 
principio  a  las  letras  de  cambio  y  partiendo  de  que  el  librador  y  los  endosantes 
caucionan  al  aceptante,  y  cada  uno  de  los  endosantes  a  los  que  le  preceden  en  el 
orden  de  los  endosos  y  al  librador  tendremos,  que  si  el  aceptante  es  acreedor  del 
portador,  asi  el  librador  como  cualquiera  de  los  endosantes  podran  alegar  la  com- 
pensacion, y  que  el  mismo  recurso  competerd  a  un  endosante,  siempre  que  el  por- 
tador 6  propietario  de  la  letra  sea  deudor  de  alguno  de  los  endosantes  anteriores 
6  bien  del  librador.  Esta  doctrina  es  la  de  algunos  autores  espanoles,  y  alguna 
vez  se  ha  hecho  valer  ante  los  tribunales  fundandose  en  que  el  art.  535  del  Codigo 
de  Comercio  solo  dice  que  la  compensacion  puede  oponerse  en  el  juicio  ejecutivo 
que  se  promueva  por  el  pago  de  las  letras  de  cambio;  mas  no  dice  de  quien  ha  de 
proceder  la  deuda  que  se  trata  de  compensar. 

De  la  Subrogaci&n,. 

Divide  el  derecho  comun  la  subrogacion  en  legal  y  convencional,  senalando 
para  la  legal  los  casos  siguientes :  I.  Cuando  el  que  es  acreedor  paga  a  otro  acreedor 
preferente;  —  II.  Cuando  el  que  paga  tiene  interes  en  el  cumpUmiento  de  la  obli- 
gacion;  —  III.  Cuando  se  hace  el  pago  con  consentimiento  expreso  6  tacito  del 
deudor;  —  IV.  Cuando  un  heredero  paga  con  sus  bienes  propios  alguna  deuda 
de  la  herencia;  —  V.  Cuando  el  que  adquiere  un  inmueble,  paga  a  un  acreedor  que 
tiene  sobre  la  finca  un  credito  hipotecario  anterior  a  la  adquisicion. 

En  estos  casos,  la  subrogacion  se  verifica  por  ministerio  de  la  ley  y  sin  necesidad 
de  declaracion  alguna  de  los  interesados  (arts.  1590  y  1591  del  C6digo  Civil  del 
Distrito  Federal). 

Tiene  lugar  la  subrogacion  convencional  cuando  el  acreedor  recibe  el  pago 
de  algun  tercero,  y  le  subroga  en  sus  derechos,  privilegios,  acciones  6  hipotecas 
contra  el  deudor.  Esta  subrogacion  debe  ser  expresa  y  hacerse  al  mismo  tiempo 
que  el  pago  (art.  1592). 

Es  regla  contenida  en  el  articulo  1596,  que  no  habra  subrogacion  parcial  en 
deudas  de  solucion  indivisible. 

Este  modo  de  extincion  de  las  obligaciones  lo  es,  como  se  sabe,  unicamente 
respecto  al  acreedor  que  se  encuentra  substituido  por  otro,  pudiendo  el  subrogado 
ejercitar  todos  los  derechos  que  competen  al  acreedor  primitivo,  tanto  contra  el 
deudor,  como  contra  sus  fiadores.  Y  por  lo  mismo  que  deja  intacta  la  obligacion 
del  deudor  no  se  considera  por  regla  general  entre  los  modes  de  solucion  de  las 
obligaciones,  y  menos  todavia  entre  las  excepciones  perentorias  que  el  deudor  puede 
oponer  en  juicio.  Pero  ha  parecido  conveniente  hacer  algunas  indicaciones  sobre 
esta  institucion  con  el  fin  de  advertir  que  la  ley  autoriza  este  cambio  de  acreedores 
cuando  se  verifica  por  medio  del  pago,  concediendo  entonces  al  subrogatorio  todos 
los  derechos  del  acreedor  a  quien  ha  pagado. 

De  la  confvsion. 

Fundado  en  el  principio  de  que  nadie  puede  ser  acreedor  de  si  mismo,  el  derecho 
comun  hace  de  la  reunion  en  una  sola  persona  de  las  cualidades  de  acreedor  y  deudor, 
un  modo  de  extinguir  la  obligacion  que  se  reclama  (art.  1599  del  Codigo  Civil). 

Si  la  confusion  se  verifica  en  la  persona  del  acreedor  6  deudor  solidario,  sola- 
mente  produce  sus  efectos  en  la  parte  proporcional  de  su  cr6dito  6  deuda  lo  cual 
va  de  acuerdo  con  el  principio  relative  de  la  mancomunidad. 
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characteristics  have  been  defined  at  the  making  of  the  contract  (art.  1572);  and 
it  does  not  take  place :  I.  When  it  has  been  renoimced  by  the  person  who  claims  to 
set  it  up  against  the  payment  which  is  claimed  from  him ;  -^  II.  If  the  debt  which 
is  claimed  originates  from  an  adverse  judgment  on  the  groimd  of  eviction ;  —  III.  If 
the  debt  is  for  maintenance;  —  IV.  If  it  is  against  a  thing  which  cannot  be  set 
off,  either  because  the  law  so  provides,  or  through  the  title  on  which  it  is  based; 
—  V.  If  it  is  against  a  thing  placed  on  deposit ;  —  VI.  If  they  are  Treasury  or  municipal 
debts. 

The  conditions  under  which  set-off  is  admitted  are:  that  the  credit  which  it 
is  proposed  to  set  off  should  be  certain  and  liquid,  that  is,  that  there  should  be 
no  question  as  to  its  amount ;  and  it  must  also  be  demandaljle  or  payable,  that  is 
to  say,  that  its  payment  cannot  be  refused  legally.  It  is  necessary  also  that  the 
credit  should  be  available  against  the  person  in  whose  name  the  debt  is  claimed,  and 
that  the  credit  which  is  to  be  set  off  should  be  personal  to  him  who  claims  the  set-off. 
Applying  this  last  principle  to  bills  of  exchange  and  starting  with  the  fact  that  the 
drawer  and  indorsers  guarantee  the  acceptor,  and  each  of  the  indorsers  those  who 
precede  him  in  the  order  of  the  indorsements  and  also  the  drawer,  we  shall  find  that 
if  the  acceptor  is  creditor  of  the  holder,  both  the  drawer  and  any  of  the  indorsers 
may  plead  set-off,  and  that  the  same  remedy  is  available  to  an  indorser,  whenever 
the  holder  or  owner  of  the  biU  is  debtor  of  one  of  the  preceding  indorsers  or  of  the 
drawer.  This  doctrine  is  that  of  some  Spanish  authors,  and  sometimes  it  has  been 
enforced  by  the  tribunals,  on  the  groimd  that  article  635  of  the  Commercial  Code  only 
says  that  set-off  may  be  set  up  in  an  executive  action  brought  for  payment  of  bills 
of  exchange;  but  it  does  not  say  whose  debt  it  is  that  it  is  proposed  to  set  off. 

Subrogation. 

The  common  law  divides  subrogation  into  legal  and  conventional,  and  for 
legal  subrogation  it  sets  out  the  following  cases :  I.  When  the  person  who  is  creditor 
pays  a  preferential  creditor;  —  II.  When  the  payer  is  interested  in  the  perform- 
ance of  the  obligation ;  —  III.  When  the  payment  is  made  with  the  express  or  tacit 
consent  of  the  debtor;  —  IV.  When  an  heir  pays  a  debt  of  the  inheritance  with  his 
own  property;  —  V.  When  a  person  who  acquires  an  immovable,  pays  a  creditor 
who  possesses  a  mortgage  credit  over  the  estate  prior  to  the  acquisition. 

Tn  these  cases  subrogation  takes  place  by  the  operation  of  the  law  and  without 
the  necessity  of  any  declaration  by  the  persons  concerned  (arts.  1590  and  1591  of 
the  Civil  Code  of  the  Federal  District). 

Conventional  subrogation  takes  place  when  a  creditor  receives  payment  from 
a  third  person,  and  subrogates  him  in  his  rights,  privileges,  rights  of  action  or 
mortgages  against  the  debtor.  This  subrogation  must  be  express  and  be  made  at 
the  same  time  as  the  payment  (art.  1592). 

There  is  a  rule  contained  in  article  1596  to  the  effect  that  there  can  be  no  par- 
tial subrogation  in  the  case  of  debts  which  can  only  be  paid  as  a  whole. 

This  method  of  extinguishing  obhgations  only  operates,  as  is  evident,  with 
respect  to  a  creditor  who  is  substituted  for  another,  the  new  creditor  having  power 
to  enforce  all  the  rights  which  are  competent  to  the  original  creditor,  both  against 
the  debtor  and  against  his  sureties.  And  from  the  fact  that  it  leaves  the  obligation 
of  the  debtor  intact,  it  is  not  as  a  general  rule  considered  as  one  of  the  methods 
of  performing  obligations,  and  still  less  as  one  of  the  peremptory  defences  which 
a  debtor  can  set  up  in  an  action.  But  it  seemed  convenient  to  make  some  remarks 
about  this  institution,  in  order  to  notice  that  the  law  authorises  this  change  of 
creditors  when  it  is  effected  by  means  of  payment,  and  then  grants  to  the  new 
creditor  all  the  rights  of  the  creditor  whom  he  has  paid. 

Merger. 

Based  on  the  principle  that  no  one  can  be  his  own  creditor,  the  common  law 
makes  the  joining  in  one  and  the  same  person  of  the  characters  of  creditor  and  debtor, 
a  method  of  extinguishing  the  obligation  claimed  (art.  1599  of  the  Civil  Code). 

When  merger  takes  place  in  the  person  of  a  creditor  or  debtor  who  is  jointly 
and  severally  interested,  it  only  produces  its  effects  in  the  proportional  part  of  his 
credit  or  debt,  and  this  is  in  accord  with  the  principle  which  relates  to  ownership 
or  liabUity  in  common. 
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Si  se  trata  de  herencia,  no  hay  confusion  en  el  caso  de  que  el  deudor  herede 
al  acreedor  6  viceversa,  mientras  no  se  haga  la  particion  de  bienes  de  la  misma 
(art.  1603). 

De  acuerdo  con  la  regla  general  relativa  al  contrato  de  fianza,  de  que  las  excep- 
ciones  que  el  deudor  pueda  oponer,  son  aprovechables  tambien  por  el  fiador,  el 
articulo  1600  del  Codigo  Civil  prescribe  que  la  confusion  que  se  verifica  en  la  persona 
del  deudor  principal,  aprovecha  al  fiador  de  6ste.  _  ; 

Para  el  caso  de  que  el  derecho  que  pudiera  motivar  la  confusion  fuere  condicional, 
establece  la  ley  las  siguientes  reglas  (art.  1604). 

I.  Si  la  condicion  fuere  suspensiva,  la  confusion  no  se  verificara  sino  cuando  la 
condicion  se  hubiere  realizado;  —  II.  Si  la  condicion  fuere  resolutoria,  la  confusion 
que  se  hubiere  hecho  cesara  realizandose  la  condici6n. 

Este  ultimo  precepto  es  importante,  dado  el  principio  general  de  que  la  con- 
dicion resolutoria  va  implicita  en  las  obligaciones  bilaterales  para  el  caso  de  que 
uno  de  los  contratantes  faltare  al  cumplimiento  de  su  obligacion;  por  consiguiente, 
siempre  que  se  rescinda  el  contrato  por  cualquiera  causa  habra  lugar  d  que  cese 
la  confusion  que  se  hubiere  hecho,  subsistiendo  entonces  las  obligaciones  primi- 
tivas  con  las  que  les  sean  accesorias,  y  aun  las  que  sean  relativas  a  personas,  segiin 
terminantemente  lo  dispone  el  articulo  1605  del  Codigo  que  se  examina. 

El  principio  de  extincion  de  la  deuda,  por  confusion,  no  tiene  lugar  en  la  per- 
sona del  socio  que  sea  acreedor  de  la  sociedad  de  que  forma  parte  por  ser  esta  una 
personalidad  distinta  de  la  del  socio. 

Hay  ademas  otro  caso  que  cuenta  con  sufragios  de  valer,  y  es  cuando  el  acep- 
tante  de  una  letra  de  cambio  Uega  d  adquirirla  por  endoso,  caso  en  el  que  las  obli- 
gaciones que  de  eUa  nacen  deberian  considerarse  extinguidas.  Sin  embargo  se 
opina  que  si  el  mismo  la  pone  otra  vez  en  circulacion  antes  del  vencimiento,  que- 
daran  en  pi6  todas  las  obligaciones  que  se  produjeron  por  su  Ubramiento,  acepta- 
cion  y  endoso,  fundandose  esta  opinion  en  que  cuando  se  trata  de  creditos  endosables, 
es  preciso  atender  por  manera  principal  al  documento  en  que  se  contienen,  si  no 
se  quiere  que  pierdan  gran  parte  de  la  utiiidad  que  para  el  comercio  tienen.  Esta 
opinion,  aunque  con  varia  jurisprudencia,  ha  sido  aoeptada  en  algunos  casos  por 
muestros  tribunales. 

De  la  novacion. 

Consiste  substancialmente  la  novacion  en  substituir  una  deuda  por  otra,  que- 
dando  extinguida  la  primera.  El  Codigo  Civil  del  Distrito  en  sus  artioulos  1606 
al  1620  contiene  los  preceptos  que  rigen  este  modo  de  solucion  de  las  obligaciones, 
estableciendo  en  el  articulo  1608  como  criterio  general  de  novacion,  que  esta  es  un 
contrato,  y  como  tal  esta  sujeto  a  las  disposiciones  generales  respectivas,  con  solo 
las  modificaciones  que  senala  la  ley  para  el  mismo  acto  de  innovar  el  contrato. 
Por  manera  que  este  modo  de  extincion  se  diferencia  de  los  otros  antes  mencio- 
nados,  en  que  no  es  simplemente  un  modo  de  hacer  el  pago  por  circunstancias  que 
puedan  ofrecerse  en  las  personas  del  acreedor  y  del  deudor  6  en  el  modo  de  veri- 
ficar  la  entrega  de  la  cosa  vendida,  sino  que  extingue  la  obligacion  por  haberse 
celebrado  un  nuevo  contrato  que  deja  sin  validez  al  primero  desde  el  momento 
de  la  celebracion,  y  en  virtud  de  lo  cual  se  extingue  la  deuda  primitiva. 

El  articulo  1606  del  Codigo  Civil,  y  el  siguiente  1607  designan  los  modos  como 
puede  verificarse  la  novacion  de  un  contrato,  y  que  se  reducen  a  dos:  6  bien  a 
la  intencion  de  cambiar  por  otra  la  obligacion  primitiva  conviniendo  en  cualquiera 
alteracion  que  af ecte  la  esencia  del  contrato ;  6  bien  substituyendo  un  nuevo  deudor 
6  un  nuevo  acreedor  a  los  que  lo  eran  primitivamente. 

Se  exige  terminantemente  por  la  ley  que  la  novacion  conste  por  manera  expresa, 
pues  nunca  se  presume;  y  se  exige  tambien  el  consentimiento  del  acreedor  para 
operar  la  novacion  por  substitucion  del  deudor,  toda  vez  que  de  no  ser  asi  se  sacri- 
ficarian  sus  derechos  y  las  garantias  que  reposaren  en  la  persona  del  primer  deudor ; 
y  en  cuanto  a  sustitucion  del  acreedor  se  confunde  con  la  cesion  de  acciones  para 
la  que  se  requiere  que  el  deudor  sea  notificado  a  efecto  de  que  surta  sus  efectos 
de  una  manera  completa. 

En  virtud  del  axioma  de  que  lo  accesorio  sigue  a  lo  principal,  se  prescribe 
que  extinguida  la  deuda  antigua  por  la  novacion,  quedan  igualmente  extinguidos 
todos  los  derechos  y  obUgaoiones  accesorios,  no  habiendo  reserva  expresa;  y  si  la 
reserva  tiene  relacion  a  un  tercero,  se  necesita  tambien  el  consentimiento  de  6ste 
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In  the  case  of  an  inheritance,  there  is  no  merger  when  the  debtor  inherits  from 
the  creditor  or  vice  versa,  until  division  of  the  assets  thereof  is  effected  (art.  1603), 

In  accordance  with  the  general  rule  relating  to  the  contract  of  guaranty, 
wherebythe  defences  which  are  available  to  the  debtor  advantage  the  guarantor  as 
well,  article  1600  of  the  Civil  Code  provides  that  a  merger  which  takes  place  in  the 
person  of  the  principal  debtor  is  to  the  advantage  also  of  his  guarantor. 

The  law  enacts  the  following  rules  for  cases  in  which  the  right,  which  might 
occasion  merger,  is  conditional  (art.  1604): 

I.  If  the  condition  is  suspensive  (precedent)  merger  shall  only  take  place  when 
the  condition  has  been  realised;  —  II.  When  the  condition  is  subsequent,  such 
merger  as  has  been  effected  shall  cease  on  the  realisation  of  the  condition. 

This  last  precept  is  important,  considering  the  general  principle  that  a  condition 
subsequent  is  impUcitly  imported  into  bilateral  obUgations  for  the  event  of  one 
of  the  contracting  parties  failing  to  perform  his  obligation ;  consequently,  whenever 
a  contract  is  rescinded  for  any  reason  this  will  cause  the  cessation  of  a  merger 
already  effected,  leaving  subsisting  the  original  obligations  together  with  those 
which  have  been  accessory  thereto,  and  even  those  which  relate  to  persons,  accord- 
ing to  the  definite  provisions  of  article  1605  of  the  Code  under  examination. 

The  principle  of  the  extinction  of  a  debt  by  merger  does  not  apply  to  a  partner 
who  is  creditor  of  the  partnership  of  which  he  forms  part,  as  the  partnership  is  a 
distinct  persona  from  that  of  the  partner. 

There  is  also  another  case  which  is  of  importance,  and  that  is  when  the  acceptor 
of  a  bill  of  exchange  subsequently  acquires  it  by  indorsement.  This  is  also  a  case  in 
which  the  obligations  arising  therefrom  would  have  to  be  deemed  to  be  extinguished. 
Nevertheless,  it  is  thought  that  if  he  himself  puts  it  again  in  circulation  before  its 
maturity,  aU  the  obligations  which  are  produced  by  its  drawiug,  acceptance  and 
indorsement  wiU  remain  on  foot,  this  opinion  being  based  on  the  fact  that  in  the  case 
of  indorsable  credits,  it  is  necessary  to  attend  chiefly  to  the  document  in  which 
they  are  contained,  if  it  is  not  wished  that  they  should  lose  a  great  part  of  their 
usefulness  to  trade.  This  opinion  has  been  accepted  in  some  cases  by  our  tribunals, 
although  the  decisions  have  not  been  imiform. 

Novation. 

Novation  substantially  consists  in  substituting  one  debt  for  another,  the  former 
debt  being  extinguished.  Articles  1606  to  1620  of  the  Civil  Code  of  the  Federal 
District  contain  the  precepts  which  govern  this  method  of  discharging  obligations, 
article  1608  enacting  that  contract  is  the  general  criterion  of  novation,  and  as 
such  it  is  subject  to  the  corresponding  general  provisions,  with  only  such  modifica- 
tions as  are  laid  down  by  the  law  for  the  novation  of  the  contract.  So  that  this 
method  of  extinguishing  obligations  differs  from  the  others  previously  mentioned, 
in  that  it  is  not  simply  a  method  of  effecting  payment  by  circumstances  which 
may  present  themselves  in  the  persons  of  creditor  or  debtor  or  in  the  method  of 
effecting  delivery  of  the  thing  sold,  but  it  extinguishes  the  obligation  through  a 
new  contract  having  been  made  which  leaves  the  former  inoperative  from  the  moment 
of  its  solemnisation,  and  by  virtue  whereof  the  original  debt  is  extinguished. 

Article  1606  of  the  Civil  Code  together  with  1607  define  the  ways  in  which  nova- 
tion of  a  contract  may  be  effected,  and  confine  them  to  two ;  either  to  the  intention 
of  changing  an  original  obligation  by  another  by  agreeing  on  some  alteration  which 
affects  the  essence  of  the  contract;  or  by  substituting  a  new -debtor  or  a  new  creditor 
for  those  who  were  so  originally. 

It  is  definitely  required  by  law  that  novation  should  be  stated  expressly,  as 
it  is  never  presumed ;  and  the  consent  of  the  creditor  also  is  required  to  effect  novation 
by  substitution  of  the  debtor,  whenever  if  this  were  not  so,  his  rights  and  the  guaran- 
ties which  affect  the  person  of  the  first  debtor  would  be  sacrificed ;  and  as  regards 
substitution  of  the  creditor,  it  is  in  the  same  position  as  an  assignment  of  rights  of 
action,  for  which  it  is  necessary  that  the  debtor  should  be  notified  so  that  it  may 
take  effect  in  all  its  fullness. 

By  virtue  of  the  axiom  that  the  accessory  follows  the  principal,  it  is  enacted 
that  when  the  original  debt  is  extinguished  by  novation,  all  accessory  rights  and 
obligations  are  equally  extinguished,  unless  there  is  an  express  reservation ;  and  when 
the  reservation  is  connected  with  a  third  person,  his  consent  is  also  necessary  in 
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para  operar  la  novacion,  en  obediencia  al  principio  general  de  que  los  contratos 
legalmente  celebrados  no  pueden  alterarse  sino  por  mutuo  consentimiento  de  todas 
las  partes  contratantes  (arts.  1612  y  1613  del  Codigo  Civil). 

Por  el  mismo  objeto  de  la  novacion,  queda  sin  efecto  la  que  se  haga  cuando 
al  hacerla  se  hubiere  extinguido  la  obUgacion  que  trata  de  innovarse  (Articulo  1616) 
y  como  sujeta  a  las  reglas  generates  de  los  contratos,  la  novacion  es  nula  en  los 
casos  en  que  lo  son  los  contratos  en  general  considerados,  estos  es :  cuando  se  cele- 
bran  por  un  incapaz,  cuando  el  consentimiento  de  los  contratantes  esta  viciado, 
6  cuando  tiene  por  objeto  alguna  cosa  fisicamente  imposible  6  reprobada  por  la 
ley.  En  este  caso,  lo  mismo  que  cuando  la  obligacion  primitiva  fuere  legalmente 
imposible  6  insubsanables  sus  vicios,  no  tiene  valor  alguno  el  contrato  de  novacion. 
Si  la  obligacion  primitiva  es  valida  y  la  novacion  nula  subsiste  la  antigua  obligacion. 

El  efecto  de  la  novacion  es  extinguir  el  antiguo  contrato  y  dar  nacimiento 
al  nuevo,  de  donde  se  deducen  las  oonsecuencias  de  no  poder  hacer  valer  las  con- 
diciones  del  antiguo  contrato  cuando  fueren  innovadas,  de  no  poder  reclamar  al 
deudor  primitivo  cuando  se  ha  aceptado  uno  nuevo,  ni  de  poder  pagar  al  acreedor 
antiguo  cuando  el  deudor  se  ha  conformado  con  el  que  substituye  a  aquel.  En 
cuanto  al  deudor  substituido,  dice  el  articulo  1620  del  Codigo  Civil,  no  podra  oponer 
al  acreedor  las  excepciones  que  personalmente  competian  al  primer  deudor;  mas 
podra  oponerle  las  que  personalmente  tuviere  contra  el  mismo  acreedor  y  las  que 
procedan  del  contrato. 

Cesion  de  acciones. 

No  puede  decirse  que  sea  esto  un  modo  de  extincion  de  obUgaciones  en  lo  que 
respecta  al  deudor,  y  unicamente  por  lo  que  a  este  se  refiere,  son  de  citarse  los 
siguientes  preceptos  del  Codigo  Civil: 

«Art.  1624.  El  deudor  de  cualquiera  obligacion  Utigiosa,  cedida  por  titulo 
oneroso  puede  librarse,  satisfaciendo  al  cesionario  el  valor  que  este  hubiere  dado 
por  ella  con  sus  intereses  y  demas  expensas  que  hubiere  hecho  en  la  adquisicion; 
y.para  ello  es  necesario  que  el  litigio  no  haya  sido  resuelto  en  ultima  instancia. 

Si  los  derechos  6  creditos  cedidos  por  el  acreedor  fueren  litigiosos,  no  podran 
serlo  en  ninguna  forma  a  las  personas  que  desempenen  la  judicatura  ni  a  cualquiera 
otra  autoridad  de  nombramiento  del  Gobierno,  si  esos  derechos  6  creditos  fueren 
disputados  dentro  de  los  limites  a  que  se  extienda  la  jurisdiccion  de  los  funcionarios 
referidos.  En  cuanto  a  la  forma,  se  requiere  escritura  publica  cuando  el  valor  del 
derecho  cedido  exceda  de  quinientos  pesos,  y  en  caso  contrario,  escrito  privado, 
castigando  la  ley  con  la  nuUdad  la  cesion  que  se  hiciere  a  las  personas  mencionadas 
6  sin  la  forma  indicada  (art.  1622  y  1629  del  Codigo  Civil). 

Que  no  es  un  modo  de  extincion  de  obligacion  para  el  deudor,  se  advierte  desde 
luego,  puesto  que  tal  obligacion  queda  en  pie;  pero  tiene  interes  para  el  mismo 
deudor  el  conocimiento  de  efitas  prescripciones  porque  puede  oponerse  a  la  cesion 
en  el  caso  de  que  sea  nula  conforme  a  lo  anteriormente  dicho,  asi  como  tambien 
en  el  caso  de  que  tenga  contra  el  cedente  un  credito  anterior  a  la  cesion  por  el  cual 
pueda  oponerle  compensacion  (art.  1630). 

El  credito  cedido  pasa  al  cesionario  con  todos  sus  derechos  y  obUgaciones, 
scan  de  la  clase  que  fueren,  no  habiendo  pacto  expreso  en  contrario;  el  cedente 
esta  obUgado  a  garantir  la  existencia  y  legitimidad  del  credito  al  tiempo  de  la 
cesion,  a  no  ser  que  el  credito  se  haya  cedido  con  el  caracter  de  dudoso;  pero  no 
esta  obligado  a  garantir  la  solvencia  del  deudor,  a  menos  de  estipulaoion  expresa 
6  de  insolvencia  publica  y  anterior  a  la  cesion.  Si  no  se  fija  tiempo  para  la  respon- 
sabflddad  de  la  solvencia,  se  Umita  a  un  ano  contado  desde  la  fecha  del  vencimiento, 
6  desde  que  la  deuda  fuere  exigible  y  estuviere  vencida.  Estos  preceptos  que  fijan 
las  obUgaciones  del  cedente  en  derecho  comun  no  tienen  apUcacion  en  derecho 
mercantU,  en  cuanto  a  los  efectos  de  comercio,  tratandose  de  los  cuales,  como 
se  sabe,  el  cedente  responde  no  solo  de  la  legitimidad  del  credito  y  de  la  solvencia 
del  deudor,  sino  tambien  de  su  resistencia  al  pago. 

El  efecto  de  la  cesion  de  acciones  para  el  deudor  es  Ubrarse  del  acreedor  primi- 
tivo, y  quedar  sujeto  a  cumplir  la  obUgacion  con  el  nuevo  acreedor;  y  como  para 
la  substitucion  de  acreedores  no  se  requiere  el  consentimiento  del  deudor,  la  ley 
exige  que  se  notifique  a  6ste  la  cesion  por  medio  de  la  cual  ha  tenido  lugare  sa  subs- 
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order  to  effect  novation,  in  obedience  to  the  general  principle  that  contracts  which 
have  been  legally  solemnised  can  only  be  altered  by  the  mutual  consent  of  aU  the 
contracting  parties  (arts.  1612  and  1613  of  the  Civil  Code). 

Considering  the  particular  object  of  novation,  it  must  evidently  be  inoperative 
when  the  obhgation  which  it  is  proposed  to  replace  has  been  extinguished  at  the 
time  of  making  it  (art.  1616),  and  as  it  is  subject  to  the  general  rules  of  contract,  nova- 
tion is  void  in  those  cases  in  which  contracts  generally  considered  are  void,  that 
is:  when  they  are  made  by  a  person  who  is  legally  incapable,  when  the  consent 
of  the  contracting  parties  is  vitiated,  or  when  it  has  for  its  subject-matter  something 
that  is  physically  impossible  or  prohibited  by  law.  In  the  latter  case,  as  also  when 
the  original  obligation  is  legally  impossible  or  its  defects  are  irremediable,  the 
contract  of  novation  has  no  operation  whatever.  When  the  original  obligation  is 
valid  but  the  novation  is  void,  the  original  obligation  subsists. 

The  effect  of  novation  is  to  extinguish  the  original  contract  and  to  give  birth 
to  the  new  one,  from  which  the  consequences  are  deduced  that  the  terms  of  the 
original  contract  cannot  be  enforced  when  they  have  been  replaced,  because  it 
is  impossible  to  sue  the  original  debtor  when  a  new  debtor  has  been  accepted,  or 
to  pay  the  original  creditor  when  the  debtor  has  agreed  with  the  person  who  is 
substitute  for  the  former.  As  regards  the  substituted  debtor,  article  1620  of  the 
Civil  Code  says,  that  he  cannot  set  up  against  the  creditor  such  pleas  as  are  per- 
sonally competent  to  the  first  debtor;  but  he  can  set  up  those  which  he  has 
personally  against  the  said  creditor  and  those  which  arise  from  the  contract. 

Assignment  of  rights  of  action. 

This  cannot  be  said  to  be  a  method  of  extinguishing  obUgations  as  regards  the 
obligor,  and  the  following  precepts  of  the  Civil  Code  are  only  cited  as  far  as  they 
refer  to  the  latter: 

"Art.  1624.  The  obligor  of  any  obligation  in  an  action,  which  has  been  assigned 
for  valuable  consideration,  may  exonerate  himself  by  paying  the  assignee  the  amount 
which  he  has  given  therefor  with  interest  and  such  other  expenses  as  he  has  in- 
curred in  the  acquisition ;  but  for  this  effect  it  is  necessary  that  the  action  should 
not  have  been  decided  in  the  last  court." 

If  the  rights  or  credits  assigned  by  an  obligee  are  in  litigation,  they  cannot  be 
assigned  in  any  way  to  persons  who  discharge  the  office  of  the  Judicature  or  to 
any  other  authority  in  the  appointment  of  the  Government,  if  those  rights  or  credits 
are  disputed  within  the  boundaries  to  which  the  jurisdiction  of  the  said  function- 
aries extends.  In  the  matter  of  form,  a  notarialinstrument  is  required,  when  the  value 
of  the  assigned  right  exceeds  five  hundred  pesos,  and  in  the  contrary  case,  a  private 
writing,  the  law  avoiding  assignments  which  are  made  to  the  persons  above-mention- 
ed or  without  the  forms  indicated  (arts.  1622  and  1629  of  the  Civil  Code). 

It  will  at  once  be  noticed  that  this  is  not  a  method  of  extinguishing  the  obliga- 
tion on  the  part  of  the  obligor,  as  such  obligation  remains  on  foot ;  but  the  know- 
ledge of  these  provisions  concerns  the  obligor,  because  he  can  oppose  the  assign- 
ment when  it  would  be  void  according  to  what  has  already  been  said,  as  well  as 
when  he  has  as  against  the  assignor  a  credit  anterior  to  the  assignment  on  the 
ground  whereof  he  is  in  a  position  to  enter  a  set-off  (art.  1630). 

The  assigned  credit  passes  to  the  assignee  with  aU  its  rights  and  obligations, 
of  whatever  kind  they  are,  when  there  is  no  express  bargain  to  the  contrary;  the 
assignor  is  bound  to  guarantee  the  existence  and  lawfulness  of  the  credit  at  the  time 
of  the  assignment,  unless  the  credit  was  assigned  as  doubtful;  but  he  is  not  obUged 
to  guarantee  the  solvency  of  the  obligor,  in  the  absence  of  an  express  stipulation 
or  of  insolvency  both  public  and  previous  to  the  assignment.  When  there  is  no 
time  fixed  for  being  answerable  for  his  solvency,  it  is  confined  to  one  year,  reckoned 
from  the  date  of  the  maturity,  or  from  the  time  that  the  debt  is  due  and  payable. 
These  precepts,  which  fix  the  obligation  of  an  assignor  at  common  law,  do  not  apply 
to  commercial  law  as  regards  marketable  effects,  for  in  their  case,  as  is  well  known, 
the  assignor  answers,  not  only  for  the  lawfulness  of  the  credit,  and  for  the  solvency 
of  the  debtor,  but  also  for  his  resistance  to  the  payment. 

The  effect  of  the  assignment  of  rights  of  action  as  regards  the  obligor  is  that 
he  frees  himself  from  the  original  obligee,  but  remains  subject  to  the  performa,nce 
of  the  obligation  to  the  new  obligee ;  and  as  the  consent  of  the  obligor  is  not  required 
for  the  substitution  of  obligees,  the  law  demands  that  the  assignment  by  means 
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titucion,  con  el  objeto  de  que  el  mismo  deudor  pueda  ejercitar  las  acciones  de  nuli- 
dad  de  que  se  ha  hablado  u  oponerse  a  la  cesi6n  cuando  tenga  un  credito  compen- 
sable con  el  que  pueda  extinguir  su  obUgacion  para  con  el  acreedor  primitivo. 

Las  reglas  de  la  cesion  de  acciones  estan  comprendidas  en  los  articulos  1621 
a  1647  del  Codigo  Civil  del  Distrito  Federal. 

De  la  remision  de  la  deuda. 

La  remision  es  la  renuncia  del  derecho  que  se  tiene  a  virtud  de  un  contrato 
celebrado  legalmente. 

Es  prueba  presuncional,  mientras  no  se  aduzca  otra  que  la  destruya,  de  la 
remision  de  la  deuda,  el  que  el  documento  que  justifica  la  obligacion,  se  encuentre 
en  poder  del  deudor;  en  el  mismo  caso,  es  tambien  presuncion  de  remision  del 
derecho  a  la  prenda,  la  devolucion  de  6sta,  sin  que  la  remision  de  la  prenda  haga 
presumir  la  remision  de  la  deuda. 

La  remision  concedida  al  deudor  principal  aprovecha  al  fiador;  y  habiendo 
varios  fiadores  solidarios  el  perdon  que  fuere  concedido  solamente  a  alguno  de 
eUos  en  la  parte  relativa  a  su  responsabUidad,  no  aprovecha  a  los  otros  (arts. 
1648  a  1654  del  Codigo  Civil  del  Distrito). 

En  derecho  mercantil,  se  hacen  por  lo  comun  dos  observaciones  acerca  de  los 
preceptos  generales  que  quedan  escritos.  La  primera  es  que  si  la  remision  tiene 
por  objeto  un  credito  a  la  orden,  no  podra  alegarse  contra  las  terceras  personas 
que  lo  hayan  adquirido  por  endoso,  aunque  sea  posterior  al  referido  acto;  y  la 
segunda,  que  cuando  la  remision  tiene  por  objeto  el  dispensar  a  los  contratantes 
del  cumplimiento  de  sus  obUgaciones  en  un  contrato  de  sociedad,  no  puede  producir 
efecto  esta  dispensa  con  respecto  a  los  terceros  con  quienes  la  sociedad  haya 
contratado. 

De  la  prescripcion. 

La  prescripcion  es  la  institucion,  en  virtud  de  la  cual  se  Ubran  los  deudores 
del  cumplimiento  de  sus  obUgaciones,  por  solo  el  trascurso  de  tiempo,  con  el  fin, 
de  interes  social,  de  que  los  derechos  no  permanezcan  indecisos.  Con  este  caracter, 
claro  es  que  puede  oponerla  como  excepcion  perentoria  el  deudor  demandado  en  juicio. 

Las  obUgaciones  derivadas  de  actos  mercantUes  tienen  que  prescribirse  en 
plazos  mas  cortos  que  las  derivadas  de  los  actos  ordinarios  que  caen  bajo  el  imperio 
del  derecho  comtin.  Asi  lo  exigen  la  rapidez  de  las  operaciones  mercantiles,  el 
encadenamiento  de  responsabiUdades  que  casi  siempre  se  encuentran  en  los  actos 
de  comercio,  y  el  interes  general  de  la  misma  actividad  mercantil  en  no  retardar 
el  cumpUmiento  de  los  compromisos  que  de  ella  nacen  y  de  definir  lo  mas  pronto 
posible  la  situacion  de  los  comerciantes,  situacion  que  tiene  relacion  intima  con 
las  demas  actividades  sociales.  Se  sigue  de  aqui  tambien  que  el  derecho  mercantil 
reduzca  el  Umite  de  las  prescripciones  comunes,  y  que  sus  preceptos  se  refieran 
senaladamente  a  las  letras  de  cambio  y  demas  efectos  de  comercio,  que  utiUoen 
principalmente  el  credito  para  su  circulacion;  asi  como  a  los  contratos  y  accidentes 
maritimos,  cuyo  grande  interes  para  el  comercio  hace  que  no  puedan  quedar  mucho 
tiempo  indefinidos. 

Fija  el  Codigo  de  Comercio  en  sus  articulos  1038  a  1048  las  reglas  a  que  se 
sujetan  las  prescripciones  Uberatorias  del  cumpUmiento  de  obUgaciones.  En  primer 
lugar,  prescribe  que  los  terminos  fijados  para  el  ejercicio  de  acciones  procedentes 
de  actos  mercantiles,  seran  fatales,  sin  que  contra  ellos  se  d6  restitucion;  contandose 
los  plazos  para  la  prescripcion  desde  el  dia  en  que  la  accion  pudo  ser  legalmente 
ejercitada  en  juicio,  e  interrumpiendose  la  misma  prescripcion  por  la  demanda 
6  cualquier  genero  de  interpelacion  judicial  hecha  al  deudor,  por  el  reconocimiento 
que  este  haga  de  las  obUgaciones,  6  por  la  renovacion  del  documento  en  que  se 
funda  el  derecho  del  acreedor;  y  en  estos  casos  se  comienza  a  contar  nuevo  termino 
de  la  prescripcion  del  modo  siguiente:  en  caso  de  reconocimiento  de  las  obUga- 
ciones, desde  el  dia  que  se  haga;  en  el  de  renovacion,  desde  la  fecha  del  nuevo  titulo; 
y  si  en  el  se  hubiere  prorrogado  el  plazo  del  cumplimiento  de  la  obUgacion,  desde 
que  fete  hubiere  vencido.  No  interrumpe  la  prescripcion  la  interpelacion  judicial, 
cuando  el  actor  se  desiste  de  eUa,  ni  la  demanda  cuando  fuere  desestimada  (arts. 
1039  al  1042  del  C6digo  de  Comercio). 
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of  which  that  substitution  has  taken  place  should  be  notified  to  the  obligor,  to 
the  intent  that  the  said  obligor  may  be  in  the  position  to  bring  his  actions  of  nullity 
already  mentioned  or  oppose  the  assignment,  when  he  has  a  credit  which  is  capable 
of  being  set  off,  whereby  he  can  extinguish  his  obligation  to  the  original  obligee. 
The  rules  of  assignment  of  rights  of  action  are  comprised  in  articles  1621  to 

1647  of  the  Civil  Code  of  the  Federal  District. 

Release  of  debts. 

Release  is  the  renunciation  of  a  right  possessed  by  an  obligee  under  a  contract 
which  has  been  legally  made. 

The  fact  that  the  document  proving  the  obligation  is  found  in  the  control 
of  the  debtor  is  proof  presumptive  of  the  release  of  the  debt,  as  long  as  no  destructive 
evidence  is  adduced;  in  the  same  way,  the  return  of  a  pledge  causes  a  presumption 
of  the  release  of  the  right  thereto,  but  the  release  of  the  pledge  does  not  cause  a 
presumption  of  the  release  of  the  debt. 

A  release  granted  to  the  principal  debtor  benefits  the  surety;  but  when  there 
are  several  joint  and  several  sureties,  a  release  which  is  granted  only  to  one  of 
them  as  regards  his  relative  share  in  the  liability,  does  not  benefit  the  others  (arts. 

1648  to  1654  of  the  Civil  Code  of  the  Federal  District). 

There  are  in  general  two  remarks  to  be  made  in  commercial  law  about  the 
general  precepts  above  mentioned.  The  first  is  that  i£  the  release  concerns  a  credit 
payable  to  order  as  its  subject-matter,  it  cannot  be  pleaded  as  against  third  persons 
who  have  acquired  it  by  indorsement,  although  subsequently  to  the  said  act; 
and  the  second  is  that  when  the  release  has  for  its  subject-matter  the  relief  of 
the  contracting  parties  from  the  performance  of  their  obligations  in  a  contract 
of  association,  this  relief  cannot  produce  any  effect  as  against  third  persons  with 
whom  the  association  has  contracted. 

Prescription  or  limitation  of  actions. 

Prescription  is  an  institution  by  virtue  of  which  obligors  are  released  from  the 
performance  of  their  obligations  by  the  mere  passage  of  time,  with  the  intent,  in  the 
interests  of  the  community,  that  rights  should  not  remain  unsettled.  It  is  clear  that 
a  defendant  to  an  action  can  enter  this  as  a  peremptory  plea,  seeing  its  natiu'e. 

Obligations  derived  from  commercial  acts  have  to  be  prescribed  in  shorter  times 
than  those  derived  from  ordinary  acts  which  faU.  within  the  regime  of  the  common 
law.  This  is  required  by  the  rapidity  of  commercial  operations,  the  concatenation 
of  liabilities  which  is  almost  always  to  be  found  in  acts  of  commerce,  and  the 
general  interests  of  the  same  mercantile  activity  in  not  retarding  the  performance 
of  undertakings  which  spring  therefrom  and  in  defining  as  soon  as  possible  the 
position  of  traders,  a  position  which  has  an  intimate  relation  with  other  social 
activities.  It  also  follows  from  this  that  the  commercial  law  should  reduce  the  limit 
of  ordinary  prescription,  and  that  its  precepts  refer  in  a  marked  way  to  bills  of 
exchange  and  other  marketable  effects,  which  principally  utilise  credit  for  their 
circulation;  as  also  to  maritime  contracts  and  casualties,  whose  great  interest  as 
regards  commerce  prevents  them  from  remaining  long  undefined. 

Articles  1038  to  1048  of  the  Commercial  Code  define  the  rules  to  which  pre- 
scription is  subject  which  liberates  persons  from  the  performance  of  obligations. 
In  the  first  place,  they  provide  that  the  terms  fixed  for  bringing  actions  which 
arise  from  commercial  acts  shall  be  absolute,  and  that  the  right  of  restitutio  shall 
not  be  granted  as  against  them;  the  periods  being  reckoned  for  prescription  from 
the  day  on  which  the  action  could  lawfully  be  brought,  and  the  said  prescription 
being  subject  to  interruption  by  a  claim  or  any  kind  of  judicial  interpellation  or 
demand  made  on  the  obligor,  requiring  him  to  acknowledge  obligations,  or  by 
the  renewal  of  the  document  whereon  the  obligee  bases  his  right;  and  in  these 
cases  the  fresh  term  for  prescription  commences  to  be  reckoned  in  the  following  way : 
in  the  event  of  an  acknowledgment  of  obligations,  from  the  day  on  which  this  is 
made;  in  the  event  of  renewal,  from  the  date  of  the  new  title;  and  when  the  period 
for  the  performance  of  the  obligation  has  been  extended  therein,  then  from  the  time 
that  this  expired.  A  judicial  interpellation  does  not  interrupt  prescription  when 
the  plaintiff  abandons  it,  nor  does  a  claim  which  is  dismissed  (arts.  1039  to  1042 
of  the  Commercial  Code). 
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Precepto  importantisimo,  como  excepcional  del  derecho  comiiii,  es  el  consig- 
nado  en  el  articulo  1048  del  Codigo  de  Comercio  que  manda  que  «La  prescripcion 
en  materia  mercantil  correra  contra  los  menores  e  incapacitados,  quedando  a  salvo 
los  derechos  de  estos  para  repetir  contra  sus  tutores  6  curadores».  Por  manera 
que,  tratandose  de  actos  mercantiles,  los  menores  no  tienen  el  beneficio  que  les 
concede  la  ley  comun  de  interrumpir  el  curso  de  la  prescripcion  hasta  que  estos 
incapacitados  alcancen  su  mayoria  de  edad,  y  que  se  puedan  hacer  valer  en  su  contra 
los  derechos  derivados  de  la  prescripcion  Uberatoria  de  obligaciones. 

Establece  la  ley  mercantil  la  regla  general  de  que  la  prescripcion  ordinaria 
en  materia  comercial  se  completara  por  el  trascurso  de  diez  afios,  acortando  asi 
sensiblemente  el  de  veinte  anos  que  el  derecho  comun  establece  para  Ubrar  al  deudor 
del  cumplimiento  de  las  obligaciones  contraidas  en  los  actos  ordinarios  de  la  vida 
civil;  y  determina  en  seguida  el  tiempo  de  la  prescripcion  menor  de  diez  anos,  en 
los  artlculos  que  siguen: 

Art.  1043.  En  un  ano  se  prescribiran :  I.  La  accion  de  los  mercaderes  por 
menor  por  las  ventas  que  hayan  hecho  de  esa  manera  al  fiado,  contandose  el  tiempo 
de  cada  partida  aisladamente  desde  el  dia  en  que  se  efectuo  la  venta,  salvo  el  caso 
de  cuenta  corriente  que  se  Ueve  entre  los  interesados ;  —  II.  La  accion  de  los  depen- 
dientes  de  comercio  por  sus  sueldos,  contandose  el  tiempo  desde  el  dia  de  su  sepa- 
racion;  —  III.  Todas  las  acciones  derivadas  del  contrato  de  trasporte  terrestre 
6  maritimo;  —  IV.  Las  acciones  que  tengan  por  objeto  exigir  la  responsabHidad 
de  los  agentes  de  bolsa  6  corredores  de  comercio  por  las  obligaciones  en  que  inter- 
vengan  en  razon  de  su  oficio ;  —  V.  Las  acciones  derivadas  de  contratos  de  seguros 
sobre  la  vida,  maritimos  6  terrestres;  —  VI.  Las  acciones  nacidas  del  servicio,  obras, 
provisiones  6  suministros  de  efectos  6  de  dinero  para  construir,  reparar,  pertrechar 
6  avituaHar  los  buques  6  mantener  la  tripulacion;  —  VII.  Las  acciones  por  gastos 
de  la  venta  judicial  de  los  buques,  cargamentos  6  efectos  transportados  por  mar 
6  tierra,  asi  como  los  de  su  custodia,  deposito  y  conservacion  y  los  derechos  de 
navegacion  y  de  puerto,  pUotaje,  socorros,  auxiUos  y  salvamentos;  —  VIII.  Las 
acciones  que  tengan  por  objeto  exigir  la  indemnizacion  de  los  daiios  y  perjuicios 
sufridos  por  abordaje  y  averias.  —  1044.  Se  prescribiran  en  tres  anos:  I.  Las 
acciones  procedentes  de  letras  de  cambio,  libranzas,  pagares  de  comercio,  cheques, 
talones  y  demas  documentos  de  giro  6  de  cambio;  —  II.  Las  acciones  derivadas  del 
contrato  de  prestamo  a  la  gruesa.  —  1045.  Se  prescribiran  en  cinco  anos :  I.  Las 
acciones  derivadas  del  contrato  de  sociedad  y  de  operaciones  sociales  por  lo  que  se 
refiere  a  derechos  y  obligaciones  de  la  sociedad  para  con  los  socios,  de  los  socios 
para  con  la  sociedad  y  de  los  socios  entre  si  por  razon  de  la  sociedad;  —  II.  Las 
acciones  que  puedan  competir  contra  los  liquidadores  de  las  mismas  sociedades  por 
razon  de  su  encargo.  —  1046.  La  accion  para  reivindicar  la  propiedad  de  un 
navio  prescribe  en  diez  anos,  atin  cuando  el  que  lo  posea  carezca  de  titulo  6  de 
buena  fe.  El  capitan  de  un  navio  no  puede  adquirir  este  a  virtud  de  la  prescripcion. 

Del  caso  fortuito. 

El  articulo  1462  del  Codigo  CivU  expresa  que  nadie  esta  obligado  al  caso  fortuito 
sino  cuando  ha  dado  causa  6  ha  contribuido  a  el,  y  cuando  ha  aceptado  expresa- 
mente  esa  responsabilidad.  Asi  es  que  si  el  caso  fortuito  hace  imposible  que  el 
deudor  cumpla  con  la  obligacion  que  contrajo,  queda  libre  de  esta,  cualquiera  que 
sea  la  clase  de  prestacion  que  se  le  exija,  ya  sea  la  reaMzacion  de  algun  hecho,  ya 
la  traslacion  de  dominio  de  alguna  cosa  6  la  entrega  de  esta.  Cuando  el  caso  fortuito 
recae  sobre  el  deudor  por  haberlo  causado  6  por  haber  contribuido  a  el,  asi  como 
cuando  ha  habido  retardo  de  su  parte  en  el  cumplimiento  de  las  obligaciones  que  le 
corresponden,  entonces  es  claro  que  no  puede  hacer  uso  de  aquel  para  excepcionarse 
de  la  obligacion,  pues  no  solo  queda  sujeto  a  cumpUrla,  sino  ademas  a  la  reparacion 
de  los  danos  y  a  la  indemnizacion  de  los  perjuicios  que  haya  sufrido  la  otra  parte 
contratante. 

Esta  responsabUidad  la  define  el  articulo  1446  del  Codigo  Civil  diciendo,  que 
se  entiende  por  culpa  la  ejecucion  por  parte  del  obligado  de  actos  contrarios  a  la 
conservacion  de  la  cosa  objeto  del  contrato,  6  su  omision  en  ejecutar  los  que  sean 
necesarios  para  conservarla.  El  articulo  siguiente  del  mismo  Codigo,  en  la  imposi- 
bUidad  de  fijar  los  grados  de  culpa  que  en  los  diversos  casos  puedan  ocurrir  para 
determinar  la  responsabiUdad,  deja  al  arbitrio  judicial  la  cahficacion  de  la  culpa 
6  negUgencia,  segun  las  circunstancias  del  hecho,  del  contrato  y  de  las  personas. 
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There  is  a  very  important  precept  which,  as  being  an  exception  to  the  common 
law,  is  set  out  in  article  1048  of  the  Commercial  Code,  which  directs  that  "In  commer- 
cial matters,  prescription  shall  rmi  against  minors  and  incapacitated  persons, 
saving  their  rights  to  sue  their  guardians  or  curators".  So  that,  in  the  case  of  com- 
mercial acts,  minors  do  not  possess  the  benefit  granted  them  by  the  common  law 
of  interrupting  the  course  of  prescription  until  these  incapacitated  persons  attain 
their  majority,  and  rights  derived  from  prescription  which  liberates  from  obligations 
can  be  enforced  against  them. 

The  Commercial  Code  establishes  the  general  rule  that  ordinary  prescription 
in  commercial  matters  shall  be  completed  by  the  passage  of  ten  years,  thus  materially 
shortening  the  term  of  twenty  years  enacted  by  the  common  law  for  liberating  obU- 
gors  from  the  performance  of  obligations  contracted  in  ordinary  acts  of  civil  life ; 
and  proceeds  to  fix  a  time  for  prescription  at  less  than  ten  years  in  the  following 
articles : 

Art.  1043.  The  following  shall  be  prescribed  or  barred  in  one  year:  I.  Actions 
by  retail  traders  in  respect  of  sales  which  they  have  made  on  credit,  reckoning 
the  time  for  each  item  separately  from  the  day  on  which  the  sale  was  effected, 
saying  the  case  of  an  account  current  kept  between  the  persons  concerned ;  —  II.  Ac- 
tions by  commercial  subordinates  for  their  salaries,  reckoning  the  time  from  the 
day  of  their  leaving ;  — HE.  All  actions  derived  from  contracts  of  land  or  sea  carriage ; 
—  IV.  Actions  which  are  directed  to  enforcing  responsibility  from  Exchange  or 
commercial  brokers  for  the  obligations  in  which  they  take  part  by  virtue  of  their 
office;  —  V.  Actions  derived  from  life,  marine  or  land  insurance  contracts;  — 

VI.  Actions  which  arise  from  service,  works,  provisions  or  supplies  of  effects  or  money 
for  building,  repairing,  storing  or  victualling  vessels  or  maintaining  the  crew;  — 

VII.  Actions  for  the  expenses  of  judicial  sales  of  vessels,  cargoes  or  goods  carried 
by  sea  or  land,  as  also  those  of  their  custody,  deposit  and  preservation,  navigation 
and  port  dues,  pilotage,  assistance,  aid  and  salvage;  —  VIII.  Actions  which  are 
directed  to  enforce  compensation  for  damage  suffered  by  collision  and  loss.  — 
1044.  The  following  shall  be  barred  in  three  years:  I.  Actions  which  proceed 
from  bills  of  exchange,  drafts,  commercial  promissory  notes,  cheques,  talons  and 
other  negotiable  or  exchange  documents;  —  II.  Actions  derived  from  bottomry 
contracts.  —  1045,  The  following  shall  be  barred  in  five  years:  I.  Actions  derived 
from  contracts  of  association  and  operations  as  regards  rights  and  obligations 
of  the  association  towards  the  members,  of  the  members  towards  the  association 
and  of  the  members  inter  se  by  reason  of  the  association;  —  II.  Actions  which 
may  be  available  against  the  liquidators  of  such  associations  by  reason  of  their 
office.  —  1046.  Actions  to  claim  the  ownership  of  a  vessel  are  barred  in  ten  years, 
even  when  the  possessor  thereof  has  no  title  and  is  acting  in  bad  faith.  The  master 
of  a  vessel  cannot  acquire  it  by  virtue  of  prescription. 

Fortuitous  events. 

Article  1462  of  the  Civil  Code  states  that  no  one  is  bound  in  case  of  a  for- 
tuitous event  unless  he  has  caused  it  or  has  contributed  thereto,  or  has  expressly 
accepted  that  responsibility.  So  that  if  the  fortuitous  event  makes  it  impossible 
for  the  obligor  to  perform  the  contracted  obligation,  he  is  Uberated  therefrom, 
whatever  be  the  kind  of  consideration  required  of  him,  whether  it  be  the  realisation 
of  some  act,  or  the  transfer  of  the  ownership  of  some  thing  or  the  delivery  thereof. 
When  the  responsibility  for  the  fortuitous  event  falls  solely  on  the  obligor  through 
his  having  caused  it  or  having  contributed  thereto,  as  also  when  he  on  his  part 
has  delayed  the  performance  of  the  obligations  affecting  him,  then  it  is  clear  that 
he  cannot  avail  himself  thereof  in  order  to  defend  himself  from  the  obhgation,  as 
he  not  only  remains  subject  to  its  performance,  but  also  to  the  habihty  to  compensate 
for  the  damage  suffered  by  the  other  contracting  party. 

This  liabiEty  is  defined  by  article  1446  of  the  Civil  Code  in  saying  that  culfamems, 
the  doing  on  the  part  of  the  obligor  of  acts  contrary  to  the  preservation  of  the  thing 
which  is  the  subject-matter  of  the  contract,  or  his  omission  to  do  those  which  are 
necessary  for  preserving  it.  When  it  is  impossible  to  fix  the  degrees  of  culfa  in  the 
different  cases  which  may  occur  for  determining  the  liability,  the  following  article  of 
the  same  Code  leaves  the  appreciation  of  the  cul'pa  or  negligence  to  the  decision  of  the 
court,  according  to  the  circumstances  of  the  act,  of  the  contract  and  of  the  persons. 
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De  la  rescision  dd  contrato. 

El  contrato  rescindido  deja  de  tener  validez,  y  por  tanto  es  evidente  que  el 
que  se  haya  rescindido  no  da  accion  para  demandar  en  juicio  el  cumpUmiento  de 
las  obUgaciones  que  respectivamente  contrajeron  los  otorgantes. 

Pero  la  ley  no  solo  habla  del  contrato  rescindido  por  voluntad  de  las  partes, 
y  cuya  rescision  se  alegue  para  destruir  la  accion  que  se  haya  intentado  derivAndola 
del  mismo  contrato.  Habla  tambi^n  de  que  pueda  oponerse  esta  excepcion  en  el 
caso  de  que  el  contrato  amerite  ser  rescindido  por  cualquiera  circunstancia  en  el 
momento  en  que  se  demanda  el  cumpUmiento  de  las  obligaciones  que  contiene.  En 
este  caso  la  excepci6n  no  podra  oponerse  lisa  y  llanamente,  sino  que  sera  preciso 
oponerla  por  via  de  reconvencion,  esto  es,  formulando  el  demandado  a  su  vez, 
en  contra  del  demandante,  demanda  por  rescision  del  mismo  contrato  cuyo  cum- 
pUmiento se  exige,  lo  que  comunmente  se  llama  contrademanda.  De  esta  se 
juzga  en  el  mismo  juicio  y  por  consiguiente  se  resuelve  en  la  misma  sentenoia  que 
se  dicte  sobre  la  demanda  del  actor. 

Son  muchos  los  casos  que  dan  lugar  a  la  rescicion  de  los  contratos,  asi  como 
son  diferentes  los  efectos  de  eUa;  y  para  senalarlos  seria  preciso  revisar  cada  uno 
de  los  diversos  tipos  de  contratacion  que  la  ley  reglamenta.  Baste  indicar  como 
regla  general,  la  contenida  en  el  articulo  1349  del  C6digo  Civil  que  dice:  «La  condi- 
cion  resolutoria  va  siempre  impUcita  en  los  contratos  bilaterales,  para  el  caso  de 
que  uno  de  los  contratantes  no  cumpliere  su  obligaci6n.» 

Termino  para  cponer  las  excepeiones  perentorias. 

Queda  dicho  que  la  ley  concede  cinco  dias  a  la  parte  que  promueve  el  juicio, 
que  se  denomina  el  actor,  para  oponer  las  excepeiones  perentorias  cuya  resena 
acaba  de  hacerse.  Despu6s  de  este  plazo,  y  acusada  una  rebeldia  por  el  demandado, 
pierde  el  actor  el  derecbo  de  oponerla  conforme  al  articulo  1078  del  Codigo  de 
Comercio,  en  la  inteligencia  de  que  el  plazo  es  improrrogable  contandose,  por  con- 
siguiente, en  el  el  dia  en  que  se  hace  la  notificacion  y  aquel  en  que  concluye  el  mismo 
plazo. 

Tambien  despu6s  de  haberse  opuesto  las  excepeiones  perentorias,  no  pueden 
cambiarse  por  otras  ni  aumentarse  con  las  que  no  se  hayan  opuesto  oportunamente, 
quedando  fijados  en  las  pretensiones  de  la  demanda  y  en  la  contestacion  a  esta,  por 
medio  de  las  excepeiones  que  se  opongan,  los  puntos  de  la  cuestion  que  en  el  juicio 
se  discuten,  puntos  a  los  que  ha  de  acomodarse  el  fallo  que  se  pronuncie  en  el 
litigio. 

Prueba,  Alegatos  y  Sentencia. 

En  los  capitulos  respectivos  de  estos  apuntes  que  lie  van  los  mismos  titulos, 
aunque  separadamente,  del  presente,  se  han  detaUado  los  preceptos  que  rigen  la 
materia  de  la  prueba,  de  los  alegatos  y  de  las  sentencias  asi  como  la  ejecucion  de 
estas. 

Juicios  ejecutivos. 

Queda  dicho  lo  que  se  entiende  por  juicio  ejecutivo.  Se  define  por  algunos 
autores,  como  el  procedimiento  breve  y  privilegiado  que  tiene  por  objeto  hacer 
efectivo  el  pago  de  deudas  consignadas  en  titulos  que  tienen  fuerza  de  prueba  plena, 
decidiendo  a  la  vez  sobre  la  accion  deducida  y  las  excepeiones  opuestas. 

El  articulo  1391  del  Codigo  de  Comercio  admite  como  titulos  ejecutivos  los 
siguientes:  I.  Las  sentencias  ejecutoriadas;  —  II.  Los  instrumentos  piiblicos;  — 
III.  La  confesion  judicial;  —  IV.  Las  letras  de  cambio,  libranzas,  vales,  pagards  y 
demas  documentos  mercantiles,  previo  reconocimiento  judicial  si  la  accion  no  se 
dirige  contra  el  aceptante;  —  V.  Las  polizas  de  seguros;  —  VI.  La  decision  de  los 
peritos  designados  en  los  seguros  para  fijar  el  importe  del  siniestro,  siempre  que 
se  haya  rendido  ante  Notario,  6  que  conste  por  confesion  judicial  de  los  mismos 
peritos  y  reconocimientos  de  sus  firmas  y  de  la  verdad  del  documento ;  —  VII.  Las 
facturas,  cuentas  corrientes  y  cualesquiera  otros  contratos  de  comercio  firmados  y 
reconocidos  judicialmente  por  el  deudor;  —  VIII.  La  sentencia  arbitral  inapelable. 

El  titulo  ejecutivo  en  que  se  funda  la  demanda,  se  presenta  con  6sta  redactada 
con  los  mismos  requisitos  que  la  demanda  en  juicio  ordinario.    El  juez  examina 


MEXICO:  PROCEDtJRE.  62 

Rescission  of  contracts. 

A  rescinded  contract  ceases  to  be  operative,  and  therefore  it  is  evident  that 
a  contract  which  has  been  rescinded  gives  no  right  of  action  to  claim  the  performance 
of  the  obligations  which  the  executing  parties  have  respectively  contracted. 

But  the  law  does  not  speak  only  of  contracts  which  are  rescinded  by  the  will 
of  the  parties  and  the  rescission  whereof  is  pleaded  as  destrpying  the  action  which 
may  have  been  brought  as  based  on  the  contract  itself.  It  also  mentions  that  this 
plea  may  be  entered  in  cases  in  which  the  contract  deserves  to  be  rescinded  by  some 
circumstance  at  the  time  when  the  performance  of  the  obligations  contained  therein 
is  claimed.  In  this  case  the  plea  cannot  be  entered  as  a  defence  merely,  but  it  will 
be  necessary  to  enter  it  by  way  of  counterclaim,  that  is,  by  the  defendant  in  his 
turn  formulating  against  the  plaintiff  a  claim  for  rescission  of  the  contract  the 
performance  whereof  is  demanded,  and  this  is  generally  called  a  counter  demand. 
This  is  tried  in  the  same  action  and  consequently  it  is  decided  in  the  same  judgment 
as  is  pronounced  on  the  claim  of  the  plaintiff. 

There  are  many  cases  which  give  occasion  for  the  rescission  of  contracts,  and 
the  effects  thereof  are  different;  and  for  the  purpose  of  pointing  them  out  it  will 
be  necessary  to  review  each  of  the  diverse  types  of  contract  regulated  by  law. 
It  is  sufficient  to  indicate  the  contents  of  article  1349  of  the  Civil  Code  as  being  the 
general  rule.  It  says :  "A  condition  subsequent  or  resolutory  is  always  implied 
in  bilateral  contracts,  for  the  event  of  one  of  the  contracting  parties  failing  to  perform 
his  obligation". 

Time  for  entering  peremptory  pleas. 

It  has  already  been  said  that  the  law  grants  five  days  to  the  plaintiff  for  enter- 
ing the  peremptory  pleas  the  summary  whereof  has  just  been  given.  After  this 
time,  and  on  being  charged  with  default  by  the  defendant,  the  plaintiff  loses  the 
right  to  plead  under  article  1078  of  the  Commercial  Code,  it  being  understood  that 
the  time  cannot  be  extended,  reckoning  in  it  therefore  the  day  on  which  the  noti- 
fication was  effected  and  that  on  which  the  said  time  concludes. 

Also  after  the  peremptory  pleas  have  been  entered,  they  cannot  be  changed 
for  others  or  increased  by  those  which  have  not  been  entered  in  due  time,  but  the 
points  of  the  controversy  which  are  to  be  discussed  in  the  action  remain  fixed  in 
the  pretensions  of  the  claim  and  answer  thereto  by  means  of  the  pleas  entered,  and 
the  judgment  to  be  pronounced  in  the  action  has  to  be  confiued  to  those  points. 

Evidence,  Submissions  and  Judgment. 

The  precepts  which  govern  the  subject-matter  of  evidence  or  proof,  the  sub« 
missions  and  the  judgments,  and  their  execution,  have  been  detailed  in  the  correspond- 
ing chapters  which  bear  the  same  separate  titles  as  the  present. 

Executive  action. 

The  meaning  of  executive  action  has  already  been  explained.  It  is  defined 
by  some  writers  as  a  short  and  privileged  proceeding  which  is  intended  to  enforce 
the  payment  of  debts  which  are  set  out  in  titles  which  have  the  effect  or  force  of 
complete  proof.  The  action  brought  and  the  pleas  entered  are  decided  at  one  and 
the  same  time. 

Article  1391  of  the  Commercial  Code  admits  the  foUowiag  as  executive  titles : 
I.  Final  judgments;  —  II.  Notarial  instruments;  —  III.  Admissions  in  court;  — 
IV.  Bills  of  exchange,  drafts,  vales,  promissory  notes  and  other  commercial  docu- 
ments, on  previous  verification  in  court,  if  the  action  is  not  brought  agaiast  the 
acceptor;  — ^V.  Policies  of  insurance ;  —  VI.  Decisions  of  experts  named  in  insurances 
for  fixing  the  amount  of  the  casualty,  provided  that  they  have  been  given  in  the 
presence  of  a  Notary,  or  that  they  are  proved  by  an  admission  in  court  of  the  said 
experts  and  the  acknowledgments  of  their  signatures  and  of  the  truth  of  the  docu- 
ment ;  —  VII.  Invoices,  current  accounts  and  all  other  commercial  contracts,  signed 
and  acknowledged  in  court  by  the  debtor;  —  VIII.  Awards  of  arbitrators  which 
are  unappealable.  i  -iu 

The  executive  title  on  which  the  claim  is  based,  is  produced  together  witn 
the  latter,  drawn  up  with  all  the  requisites  of  claims  in  ordinary  actions.  The  judge 
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la  personalidad  del  actor  asi  como  el  titulo  base  de  la  accion  y  encontrando  que  la 
primera  esta  acreditada,  y  que  el  segundo  Uena  las  condiciones  de  forma  de  la  ley, 
dicta  auto  que  se  Uamade  exequendo,  y  que  es  un  mandamiento  judicial  para  que  se 
requiera  al  deudor  de  pago  de  las  prestaciones  que  se  le  reclaman,  6  para  trabar  eje- 
cucion de  sus  bienes  en  el  caso  de  que  no  cumpla  con  el  pago  en  la  dihgencia  de 
requerimiento  (art.  1392  del  Codigo  de  Comercio). 

La  ley  ha  previsto  el  caso  de  que  el  deudor  se  niegue  a  que  se  practique  con 
el  la  diHgencia,  ausentandose  del  lugar  de  su  residencia  6  empleando  otros  medios 
para  impedirla;  y  en  estos  casos  previene  que  se  practique  el  embargo,  entendien- 
dose  la  diligencia  con  cualquiera  persona  que  se  encuentre  en  la  casa  6  con  el  vecino 
mas  iamediato.  Y  si  se  ignora  la  residencia  del  deudor  y  no  tuviere  casa  en  el  lugar 
del  juicio,  se  hace  el  requerimiento  por  medio  de  publicaciones  en  «E1  Boletin  Judi- 
cial* y  otro  periodico  de  los  de  mas  circulacion,  a  jtiicio  del  juez,  por  cinco  dias 
consecutivos,  requerimiento  que  surte  sus  efectos  dentro  de  ocho  dias,  sin  perjuicio 
del  derecho  del  actor  para  solicitar  alguna  providencia  precautoria,  de  las  que  ya 
se  ha  hablado  (arts.  1393  del  Codigo  de  Comercio  y  1046  del  de  Procedimientos 
Civiles). 

Practicado  el  embargo,  se  notifica  a  la  persona  con  quien  se  haya  entendido 
la  diligencia,  que  comparezca  dentro  de  tres  dias  ante  el  Juzgado  que  conozca  del 
juicio  promovido,  a  pagar  la  cantidad  que  se  demanda,  6  en  general  a  cumplir  la 
prestacion  que  se  le  reclama,  juntamente  con  las  costas  causadas;  6  bien  a  oponer 
las  excepciones  que  tuviere  (art.  1396  del  Codigo  de  Comercio). 

En  los  juicios  ejecutivos,  la  materia  de  excepciones  esta  regida  por  preceptos 
especiales  y  Umitativos  que  tienden  al  objeto  de  Uevar  a  cabo  estos  juicios^  con 
la  mayor  rapidez  posible  para  hacer  efectivo  el  privilegio  que  se  reconoce  a  los 
titulos  en  que  se  fundan. 

Estos  preceptos  son  los  siguientes :  I.  Contra  la  ejecucion  de  las  letras  de  cambio 
no  se  admite  mfe  excepoion  que  las  de  falsedad,  nuMad,  pago,  compensacion  de 
credito  liquido  y  ejecutivo,  prescripcion  6  caducidad  de  la  letra,  espera  6  quita  con- 
cedida  por  el  demandante  que  se  pruebe  por  escritura  ptiblica  6  documento  privado 
reconocido  judiciaknente.  Cualquiera  otra  excepcion  se  reservara  para  el  juicio 
ordinario,  el  cual  procedera  cuando  se  haya  declarado  sin  lugar  en  la  sentencia 
el  juicio  ejecutivo  (art.  1401  y  535  del  Codigo  de  Comercio).  —  II.  Si  se  tratara 
de  cartas  de  porte,  que  son  los  titulos  legales  del  contrato  entre  el  cargador  y  el 
portador,  no  se  admiten  contra  la  ejecucion  que  en  eUas  se  funden,  mas  excepciones 
que  las  de  falsedad  y  error  material  en  su  redaccion  (arts.  1402  y  583  del  Codigo 
de  Comercio);  —  III.  Contra  cualquier  otro  documento  en  el  que  descanse  el  em- 
bargo practicado  en  bienes  del  deudor,  por  medio  del  juicio  ejecutivo,  son  admi- 
sibles  las  excepciones  que  siguen:  I.  Falsedad  del  titulo  6  del  contrato  contenido 
en  el ;  —  II.  Fuerza  6  miedo ;  —  III.  Prescripcion  6  caducidad  del  titulo ;  —  IV.  Palta 
de  personalidad  en  el  ejecutante,  6  del  reconocimiento  de  la  firma  del  ejecutado, 
en  los  cases  en  que  ese  reconocimiento  es  necesario ;  —  V.  Incompetencia  de  Juez ;  — 
VI.  Pago  6  compensacion;  —  VII.  Remision  6  quita;  —  VIII.  Ofertas  de  no  cobrar 
6  espera;  —  IX.  Novacion  de  contrato. 

Las  excepciones  comprendidas  en  las  ultimas  cuatro  fracciones  anteriores,  solo 
son  admisibles  en  titulo  ejecutivo  si  se  fundan  en  prueba  documental  (art.  1403 
del  Codigo  de  Comercio). 

Si  el  deudor  no  verifica  el  pago  ni  opone  excepcion  alguna  dentro  de  tres  dias 
siguientes  al  embargo,  el  juez  a  pedimento  del  actor  y  previa  oitacion  de  las  partes 
dicta  sentencia  de  remate,  en  la  que  ante  todo  declara  que  ha  procedido  la  via  eje- 
cutiva,  es  decir  que  la  rapida  tramitacion  del  juicio  ha  tenido  lugar  fundada  en 
alguno  de  los  preceptos  de  ley  que  conceden  este  privilegio ;  y  en  la  que,  en  seguida, 
se  dicta  sentencia  de  remate  mandando  que  se  proceda  a  la  venta  de  los  bienes 
embargados  y  que  con  su  producto  se  haga  pago  al  acreedor  (art.  1404  del  Codigo 
de  Comercio). 

Si  dentro  del  termiuo  de  tres  dias  fijado,  el  deudor  se  opone  a  la  ejecucion 
que  se  haya  hecho  en  sus  bienes,  expresando  las  excepciones  que  para  eUo  tuviere, 
y  exige  prueba  el  negocio,  se  concede  para  esto  un  termino  al  arbitrio  del  juez,  y 
que  no  exceda  de  quince  dias  (art.  1405  del  Codigo  de  Comercio). 

El  precepto  anterior  es  una  nueva  excepcion  al  derecho  comun  que  constituye 
privilegio  en  favor  de  la  rapidez  de  tramitacion  en  los  juicios  de  que  se  trata.   En 
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examines  the  representative  character  of  the  plaintiff  and  the  title  which  is  the 
foundation  of  the  action,  and  when  he  finds  that  the  former  is  duly  proved,  and  that 
the  latter  fulfils  the  legal  conditions  of  form,  he  pronounces  a  decree  which  is  called 
"de  exequendo",  which  is  a  judicial  order  requiring  the  debtor  to  pay  the  sums 
demanded  of  him,  or  ordering  that  execution  do  attach  his  property,  when  he  fails  to. 
make  the  pajrment  required  by  the  order  (art.  1392  of  the  Commercial  Code). 

The  law  has  provided  for  the  case  in  which  the  debtor  refuses  that  the  above 
measures  should  be  taken  with  him,  either  by  absenting  himself  from  the  place  of 
his  residence  or  by  employing  other  means  to  prevent  it ;  and  in  these  cases  it  provides 
that  the  arrest  should  attach,  but  that  the  proceeding  should  be  addressed  to  some 
person  in  his  house  or  to  his  nearest  neighour.  And  when  the  residence  of  the  debtor 
is  unknown  and  he  has  no  house  in  the  place  of  the  action,  the  demand  is  made 
by  means  of  advertisements  in  the  "Boletin  Oficial"  and  in  some  other  newspaper 
which  in  the  opinion  of  the  judge  has  the  largest  circulation,  for  five  consecutive 
days.  The  demand  takes  effect  in  another  eight  days  without  prejudice  to  the 
right  of  the  plaintiff  to  apply  for  a  precautionary  order,  of  which  we  have  already 
spoken  (arts.  1393  of  the  Commercial  Code  and  1046  of  the  Code  of  Civil  Procedure). 

When  the  arrest  has  attached,  the  person  to  whom  the  order  was  addressed 
is  notified  to  appear  within  three  days  before  the  Court  which  has  cognisance  of  the 
action  brought  to,  pay  the  sum  demanded,  and  in  general  to  perform  the  considera- 
tion claimed  of  him  together  with  the  costs  occasioned ;  or  to  enter  any  pleas  he  may 
have  (art.  1396  of  the  Commercial  Code). 

In  executive  actions  the  subject  of  pleas  is  governed  by  special  and  restrict- 
ive precepts,  which  tend  to  the  object  of  finishing  these  actions  with  the  greatest 
possible  rapidity  for  enforcing  the  privilege  which  is  admitted  in  favour  of  the 
titles  on  which  they  are  founded. 

These  precepts  are  as  follows:  I.  Against  execution  on  bills  of  exchange  no 
pleas  are  admitted  other  than  those  of  falsity,  nullity,  payment,  set-off  of  a  liquid 
and  executive  credit,  prescription  and  lapse  of  the  bill,  postponement  or  partial 
receipt  given  by  the  plamtitf ,  and  proved  by  a  notarial  instrument  or  private  docu- 
ment acknowledged  in  court.  All  other  pleas  must  be  reserved  for  the  ordinary 
action,  which  must  proceed  when  the  executive  action  has  been  declared  by  the 
judgment  not  to  lie  (arts.  1401  and  535  of  the  Commercial  Code);  —  II.  In  the  case 
of  bills  of  lading,  which  are  the  legal  contractual  titles  between  consignor  and 
carrier,  no  other  pleas  but  those  of  falsity  or  material  error  in  their  terms  are  admitted 
against  execution  based  thereon  (arts.  1402  and  583  of  the  Commercial  Code);  — 
m.  The  following  pleas  are  admissible  against  all  other  documents  which  support 
an  arrest  attaching  property  of  a  debtor  by  means  of  executive  actions :  I.  Falsity 
of  the  title  or  of  the  contract  contained  therein;  —  II.  Force  or  fear;  —  III.  Pre- 
scription or  lapse  of  the  title ;  —  IV.  Absence  of  representative  capacity  in  the  plaintiff, 
or  of  acknowledgment  of  the  signature  of  the  defendant,  in  cases  wherein  such 
acknowledgment  is  necessary;  —  V.  Incompetence  of  the  judge  (want  of  juris- 
diction) ;  —  VI.  Payment  or  set-off ;  —  VII.  Release  or  partial  payment ;  —  VIII.  Pro- 
posals not  to  collect  the  sum  or  postponement;  —  IX.  Novation  of  the  contract. 

The  pleas  comprised  in  the  last  four  preceding  sections  are  only  admissible 
to  an  executive  title,  when  they  are  based  on  documentary  evidence  (art.  1403  of 
the  Commercial  Code). 

If  the  debtor  fails  to  effect  payment  or  to  enter  a  plea  within  the  three  days 
following  the  arrest,  the  judge  on  the  application  of  the  plaintiff  and  on  previous 
citation  of  the  parties,  pronoimces  a  judgment  for  an  auction  sale,  wherein  he 
particularly  declares  that  it  has  been  right  to  resort  to  the  executive  action,  that 
is  to  say,  that  the  rapid  procedure  of  the  action  has  taken  place,  as  being  based 
on  one  of  the  legal  precepts  which  grant  this  privilege;  and  wherein  he  forthwith 
makes  an  order  for  the  sale  of  the  property  arrested  and  for  payment  to  be  made 
to  the  creditor  out  of  the  proceeds  thereof  (art.  1404  of  the  Commercial  Code). 

If  the  debtor  opposes  the  execution  made  on  his  property  within  the  fixed 
term  of  three  days,  and  states  the  pleas  which  he  possesses  for  that  purpose,  and 
demands  that  the  matter  be  proved,  a  term  in  the  discretion  of  the  judge  is  given 
him  for  that  piu'pose,  which  does  not  exceed  fifteen  days  (art.  1405  of  the  Com- 
mercial Code). 

The  preceding  precept  is  a  new  exception  to  the  common  law,  constituting  a 
privilege  in  favour  of  the  rapidity  of  procedure  in  the  actions  in  question.  In  execut- 
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los  juicios  ejecutivos  que  no  son  mercantiles,  es  decir,  en  los  comunes,  en  los  que 
se  sigue  tambien  un  procedimiento  rapido,  no  lo  es  sin  embargo  tanto  como  en  los 
que  se  refieren  a  actos  mercantiles.  En  los  ejecutivos  comunes,  cuando  el  deman- 
dado  se  opone  a  la  ejecucion,  se  le  corre  traslado  de  la  demanda  y  del  titulo  en  que 
se  funde  esta,  entregandosele  las  copias  de  la  demanda  y  del  titulo  para  que  dentro 
de  tres  dias  oponga  tales  excepciones;  y  del  escrito  de  oposicion  que  produzca  se  da 
traslado  por  tres  dias  al  ejecutante,  concediendose  un  termino  de  veinte  dias  para 
rendir  las  pruebas  que  el  actor  6  el  ejecutado,  6  ambos  solicitaren  (arts.  1061,  1066 
y  1067  del  Codigo  de  Procedimientos  dviles). 

Concluido  el  termino  de  prueba,  de  quince  dias,  en  los  juicios  mercantiles  ejecuti- 
vos, se  sienta  razon  de  eUo  por  la  Secretaria ;  se  manda  hacer  pubHcacion  de  probanzas 
en  los  terminos  dichos  en  el  capitulo  relative  de  estos  apuntes,  y  se  ponen  los  autos 
del  juicio  4  disposici6n  del  actor  por  cinco  dias  y  por  igual  tdrmino,  y  en  seguida, 
a  la  del  reo  para  que  en  vista  de  ellos  formulen  sus  alegatos  (art.  1406  del  Codigo 
de  Comercio).  Los  alegatos  deben  sujetarse  en  su  redaccion  a  las  reglas  que  ya 
quedan  expuestas  tambien  en  el  capitulo  respectivo  de  estos  apuntes. 

Se  cita  para  sentencia,  una  vez  presentados  los  alegatos  6  transcurrido  el  ter- 
mino para  hacerlo ;  y  se  pronuncia  dentro  de  ocho  dias  despu^s  de  la  citacion,  decla- 
randose  ante  todo,  vuelve  a  decirse,  sobre  si  ha  procedido  6  no  la  via  ejecutiva. 
En  caso  afirmativo,  se  ordena  que  se  proceda  al  remate  de  los  bienes  embargados, 
y  con  su  producto  se  haga  pago  al  acreedor,  resolviendose  al  mismo  tiempo  sobre 
los  derechos  controvertidos  entre  actor  y  demandado ;  en  caso  de  declararse  que  no 
procede  la  via  ejecutiva  en  la  que  se  ha  entablado  la  demanda,  no  puede  haber  conde- 
nacion  de  ninguna  especie,  puesto  que  no  se  esta  en  el  caso  de  privilegio  de  proce- 
dimiento, y  tinicamente  se  hace  responsable  al  que  indebidamente  promo vio  en 
esta  via,  de  las  costas  causadas,  dejando  a  salvo  sus  derechos  para  que  los  ejercite 
en  la  via  y  forma  de  los  juicios  ordinaries  (arts.  1408  y  1409  del  Codigo  de  Comercio). 

Dictada  la  sentencia  en  el  juicio  ejecutivo  mercantil,  se  procede  para  hacerla 
efectiva,  en  los  terminos  ya  expresados  en  el  capitulo  de  «Ejecuci6n  de  Sentencias», 
en  el  que  se  haUan  previstos  los  diferentes  casos  que  en  la  ejecucion  puedan  presen- 
tarse,  y  la  tramitacion  respectiva  consistente  en:  la  sustanciacion  del  articulo  de 
declaracion  de  haUarse  ejecutoriada  la  sentencia,  en  los  casos  en  que  tal  declaracion 
deba  hacerse,  no  olvidando  que  se  requiere  que  el  faUo  no  sea  susceptible  de  algtin 
recurso,  ya  por  disposicion  de  la  ley,  ya  porque  dentro  del  termino  que  esta  senala, 
el  demandado  no  haya  interpuesto  ningun  recurso :  los  preUminares  del  remate,  nom- 
brando  dos  peritos  6  corredores  y  un  tercero  para  el  caso  de  discordia,  para  que 
avaluen  los  bienes  embargados :  el  anuncio  del  remate  de  estos  en  el  Juzgado  que 
conozca  de  los  autos,  y  su  diferente  manera  de  anunciarlos  ya  scan  muebles  6  raices : 
y  por  fin,  la  dUigencia  del  remate  que  se  practica  en  el  mismo  Juzgado,  teniendo 
presentes  las  disposiciones  referentes  a  los  postores,  abonadores  de  estos  y  forma- 
Udades  del  acto.  Esta  tramitacion  ha  sido  ya  detalladamente  descrita  en  el  mismo 
capitulo  citado  de  «Ejecuci6n  de  Sentencias»;  y  en  la  seccion  referente  a  los  remates. 

Tales  son  los  principales  preceptos  a  que  ha  de  sujetarse  la  tramitacion  del 
juicio  ejecutivo  mercantil,  y  de  los  que  se  deduce:  primero,  que  no  requiere  pre- 
paracion  alguna  cuando  el  documento  en  que  se  funda  no  necesita,  conforme  a 
la  ley,  el  reconocimiento  previo  de  la  firma  del  obligado,  y  que  este  reconocimiento 
es  el  unico  requisite  que  necesita  en  ciertos  casos  Uenarse  para  promover  el  juicio 
ejecutivo ;  y  segundo,  que  no  solo  en  la  preparacion  del  juicio,  sino  en  la  tramitacion 
del  mismo,  se  han  hecho  excepciones  al  derecho  comun  en  favor  de  la  mayor  rapidez 
en  esta  especie  de  juicios. 

De  las  quiebras. 

Dos  clases  de  prescripciones  contiene  el  C6digo  de  Comercio  vigente  respecto 
de  las  quiebras.  Las  primeras  constituyen  el  derecho  substantive  de  los  interesados 
en  eUas,  y  las  segundas  senalan  el  procedimiento  del  juicio  especial  que  originan 
las  mismas  quiebras. 
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ive  actions  which  are  not  commercial,  that  is  to  say,  in  the  ordinary  actions,  in 
which  also  a  rapid  procedure  is  followed,  the  procedure  is  nevertheless  not  so 
rapid  as  in  those  which  relate  to  commercial  acts.  In  ordinary  executive  actions, 
when  the  defendant  opposes  execution,  the  claim  and  the  title  on  which  it  is  founded 
are  served  on  the  defendant,  copies  of  the  claim  and  title  being  delivered  to  him  in 
order  that  he  may  enter  such  pleas  withia  three  days ;  and  the  document  of  opposi- 
tion presented  by  him  is  served  on  the  plaintiff  for  three  days,  a  term  of  twenty 
days  being  given  for  taking  such  evidence  as  the  plaintiff  or  defendant  or  both 
may  request  (arts.  1061,  1066  and  1067  of  the  Code  of  Civil  Procedure). 

On  the  conclusion  of  the  fifteen  days'  term  for  evidence  ia  executive  commercial 
actions,  this  fact  is  entered  by  the  Master;  publication  of  the  evidence  is  ordered 
in  the  times  mentioned  in  the  chapter  which  refers  to  these  points,  and  the  record 
of  the  action  is  placed  at  the  disposal  of  the  plaintiff  for  five  days  and  forthwith 
for  a  like  term  at  the  disposal  of  the  defendant,  in  order  that,  on  inspecting  the 
same,  they  may  formulate  their  submissions  (art.  1406  of  the  Commercial  Code). 
The  drafting  of  the  submissions  is  subject  to  the  rules  already  set  out  in  the 
chapter  referring  to  these  matters. 

A  citation  for  judgment  is  issued  as  soon  as  the  submissions  are  lodged  or 
the  time  for  so  doing  has  expired;  and  judgment  is  pronounced  within  eight  days 
after  the  citation,  declaring  particularly,  it  must  be  repeated,  whether  it  has  been 
proper  to  proceed  by  executive  action  or  not.  In  the  affirmative  event,  an  order 
is  made  to  proceed  to  an  auction  sale  of  the  arrested  property  and  to  make  payment 
to  the  creditor  with  the  proceeds  thereof,  deciding  at  the  same  time  about  the  rights 
in  controversy  between  plaintiff  and  defendant.  When  it  is  declared  that  it  was 
not  proper  to  proceed  by  the  executive  action  in  which  the  claim  was  brought, 
no  adverse  judgment  of  any  kind  can  be  given,  as  it  does  not  come  within  privileged 
proceedings,  and  this  only  makes  the  plaintiff  who  has  improperly  proceeded  in 
this  way  Gable  to  pay  the  costs  incurred,  leaving  his  rights  intact  for  enforcement 
by  him  in  the  way  and  form  of  ordinary  actions  (arts.  1408  and  1409  of  the  Commer- 
cial Code). 

When  judgment  has  been  pronounced  in  an  executive  commercial  action, 
proceedings  are  taken  to  enforce  it  as  already  explained  in  the  chapter  on  "Execution 
of  Judgments",  which  provides  for  the  different  cases  in  which  execution  may 
occur,  and  the  corresponding  procedure  which  consists  in:  the  substantiation  of 
the  order  declaring  the  judgment  to  be  ready  for  execution  in  those  cases  in  which 
such  declaration  ought  to  be  made,  not  forgetting  that  it  is  necessary  that  the 
judgment  should  not  be  susceptible  of  any  appeal,  either  by  provision  of  the  law, 
or  because  the  defendant  has  not  filed  any  appeal  within  the  term  appointed  there- 
for :  the  preliminaries  of  the  auction,  appointing  two  experts  or  brokers  and  a  third 
person  in  the  event  of  disagreement,  in  order  that  they  may  value  the  arrested 
property:  the  advertisement  of  the  sale  thereof  in  the  Court  which  has  cognisance 
of  the  record,  and  the  different  mode  of  advertising  them  according  to  whether 
they  are  movables  or  real  property :  and  lastly,  the  actual  auction  which  takes  place 
in  the  same  Court,  remembering  the  provisions  which  relate  to  bidders,  their  sureties 
and  the  formalities  of  the  act.  This  procedure  has  already  been  described  in  detail 
in  the  said  chapter  cited  on  "Execution  of  Judgments",  and  in  the  section  referring 
to  auctions. 

The  above  are  the  principal  precepts  to  which  the  procedure  of  executive 
commercial  actions  has  to  be  subjected,  and  from  those  we  deduce;  first,  that  no 
preparatory  measures  are  required  when  the  document  on  which  it  is  based  does 
not  require  the  previous  acknowledgment  of  the  signature  of  the  obligor  accord- 
ing to  law,  and  that  this  acknowledgment  is  the  only  requisite  which  it  is  necessary 
to  fulfil  in  certain  cases  for  bringing  executive  actions ;  and  secondly,  that  not  only 
in  the  preparation  of  the  action,  but  in  the  procedure  thereof,  exceptions  have  been 
made  to  the  common  law  in  favour  of  the  greater  rapidity  of  this  class  of  action. 

Bankruptcies, 

There  are  two  classes  of  provisions  contained  in  the  present  Commercial  Code 
with  respect  to  bankruptcies.  The  first  constitutes  the  substantive  law  of  persons 
concerned  therein,  and  the  second  appoints  the  procedure  of  the  special  proceed- 
ings or  action  originated  by  the  said  bankruptcies. 


65  Mexico:  Ejecucion  de  los  dereohos  legates. 

Estdiii  contenidas  las  disposiciones  relativas  al  derecho  substantive  en  el  Libro 
Cuarto,  titulo  primero  del  mencionado  Codigo,  bajo  los  rubros  siguientes :  De  las 
quiebras.  Capltulo  I.  Disposiciones  generales;  —  Capitulo  II.  De  la  clasificacion 
de  las  quiebras ;  —  Capitulo  III.  De  los  efectos  delestado  de  quiebra;  —  Capitulo  IV. 
De  la  epoca  de  la  quiebra;  —  Capitulo  V.  Del  convenio  de  los  quebrados  con  sus 
acreedores;  —  Capitulo  VI.  De  la  graduacion;  —  Capitulo  VII.  De  la  rehabili- 
tacion;  —  Capitulo  VIII.  Disposiciones  generales  relativas  a  las  quiebras  en  las 
sociedades  mercantiles ;  —  Capitulo  IX.  De  las  quiebras  de  las  Companias  y  Empre- 
sas  de  Ferrocarriles  y  demas  obras  publicas. 

Contienen  los  dos  primeros  capitulos  las  condioiones  del  estado  de  quiebra, 
la  determinacion  de  las  personas  de  comercio  que  puedan  ser  declaradas  en  ese 
estado,  y  la  procedencia  de  la  declaracion.  El  articulo  945  dice  que  todo  comerciante 
que  cese  de  hacer  sus  pagos  se  haUa  en  estado  de  quiebra,  prescribiendo  en  los  siguientes 
que  la  quiebra  de  una  sociedad  colectiva  6  de  una  cooperativa  con  responsabilidad 
ilimitada  y  solidaria,  importa  la  de  todos  sus  miembros,  y  la  de  una  sociedad  en 
comandita  solamente  la  de  los  comanditados ;  prescribe  tambien  q_ue  la  cesion  de 
bienes  ordinaria  hecha  por  un  comerciante  ante  los  tribunales  civiles  hace  que 
se  presuma  el  estado  de  quiebra,  lo  que  constituye  una  diferencia  con  las  legislaciones 
que  requieren  para  declarar  este  estado  el  incumplimiento  de  obUgaciones  mercan- 
tiles, y  no  de  las  civiles ;  ordena,  en  el  articulo  949  que  si  quebrare  en  el  Bxtranjero 
una  negociacion  mercantil  que  tuviere  en  la  RepiibUca  una  6  mas  suoursales  se 
pongan  estas  en  liquidacion  sin  perjuicio  de  que  se  declaren  tambien  en  quiebra 
esas  suoursales,  si  tal  fuere  legalmente  su  estado;  concede  facultad  para  declarar 
la  quiebra  del  comerciante  retirado  del  comercio,  en  el  articulo  946,  siempre  que 
no  hayan  pasado  cinco  anos  de  ese  acontecimiento,  y  que  la  suspension  de  pagos 
haya  tenido  lugar  mientras  ejercia  el  comercio  6  en  el  ano  proximo  siguiente,  conoe- 
diendo  tambien  facultad  para  declarar  la  quiebra  del  comerciante,  muerto,  dentro 
del  aiio  que  sigue  al  f allecimiento ;  sujeta  a  las  prescripciones  del  Codigo  de  Co- 
mercio a  los  complices  de  los  faUidos  y  establece  que  precede  la  declaracion  de 
quiebra :  I.  Cuando  la  pida  el  mismo  quebrado ;  y  II  a  solicitud  fundada  de  acreedor 
legitime  (arts.  950  y  951  del  Codigo  de  Comercio). 

Las  disposiciones  que  acaban  de  resenarse  se  contienen,  come  se  ha  dicho 
en  el  primero  de  los  dos  capitulos  con  que  cemienza  el  titulo  de  las  quiebras.  El 
segundo  capitulo  se  ocupa  en  la  clasificacion  de  las  quiebras;  pero  su  primer  arti- 
culo, el  952,  es  una  explicaoion  del  945  antes  citade  en  el  que  se  enuncia  simplemente 
que  se  haUa  en  estado  de  quiebra  todo  comerciante  que  cese  de  hacer  sus  pagos. 
El  952  lo  expUca  de  esta  manera: 

«Los  comerciantes  6  negooiaoiones  mercantiles  se  reputaran  en  estado  de 
quiebra  en  los  siguientes  cases :  I.  Si  de  hecho  suspendieren  el  page  de  sus  deudas 
comerciales  6  civiles,  siempre  que  sean  liquidas,  de  plazo  cumplido,  y  censten  en 
instrumento  publico  6  en  documento  privado  reconocido,  6  bien  si  ejecutados  por 
uno  6  mas  acreedores  no  se  encontraren  bienes  bastantes  en  que  trabar  ejecucion; 
—  II.  Si  tuvieran  en  su  pasivo  comparado  con  su  active,  un  exceso  de  un  veinti- 
cinco  por  ciento;  —  III.  Si  hicieren  a  favor  de  los  acreedores  abandene  de  sus  bienes 
por  medio  de  la  cesion  respectiva;  —  IV.  Si  se  ecultaren  6  ausentaren  siu  dejar 
el  establecimiente  6  negociacion  de  su  prepiedad  a  cargo  de  una  persona  que  pueda 
cubrir,  asi  los  creditos  vencidos  de  su  pasivo  come  los  que  en  lo  sucesivo  se  ven- 
cieren.» 

Estas  circunstancias  en  las  cuales  un  comerciante  se  reputa  en  estado  de  quiebra 
son  los  signos  externos  que  revelan  dicho  estado,  y  a  falta  de  los  cuales  no  puede 
haber  dicho  estado.  Se  requiere  la  existencia  de  estos  hechos  materiales  come 
presuncion  legal  de  la  inaptitud  del  comerciante  para  llenar  sus  compromises; 
pero  basta  esta  presuncion  para  hacer  la  declaracion  del  estado  de  quiebra  por 
que  los  intereses  del  comercio  en  general,  se  hallan  comprometidos,  y  se  compre- 
meterian  aun  mas  si  se  dejara  al  comerciante  en  la  posibilidad  de  agravar  su  situa- 
cion  en  perjuicio  de  todos  sus  acreedores.  La  fraccion  segunda  del  articulo  anterior 
contiene  la  circunstanoia  de  ser  el  pasivo,  que  excede  en  un  veinticince  per  ciento 
al  active,  requisite  suficiente  para  la  declaracion  de  quiebra;  pero  esto  es  mas  bien 
una  prevencion  que  la  ley  hace  al  comerciante  cuyos  negocios  se  encuentran  en 
mal  estado,  puesto  que  por  luia  parte  nadie  puede  examinar  su  centabiUdad,  aun 
cuando  sea  su  acreedor,  y  per  etra  mientras  el  comerciante  satisfaga  sus  obliga- 
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The  provisions  which  relate  to  the  substantive  law  are  contained  in  Book  IV, 
Title  I  of  the  said  Code,  under  the  following  headings:  Bankruptcies,  Chapter  I, 
General  provisions ;— Chapter  II.  Characterisation  of  bankruptcies;  —Chapter  III. 
The  effects  of  the  state  of  bankruptcy;  —  Chapter  IV.  The  time  of  the  bankruptcy; 

—  Chapter  V.  Arrangements  or  compositions  of  bankrupts  with  their  creditors;  — 

—  Chapter  VI.  Classification;  —  Chapter  VII.  Discharge;  —  Chapter  VIII.  General 
provisions  relating  to  bankruptcies  of  commercial  associations;  —  Chapter  IX. 
Bankruptcies  of  companies  and  undertakings  for  railroads  and  other  public  works. 

The  two  first  chapters  contain  the  conditions  of  the  state  of  bankruptcy,  the 
determination  of  the  commercial  persons  who  can  be  declared  to  be  in  that  state, 
and  the  availability  of  the  declaration.  Article  945  says  that  every  trader  who 
ceases  to  make  his  payments  is  in  a  state  of  bankruptcy,  the  following  articles 
prescribing  that  the  bankruptcy  of  an  unlimited  partnership  or  of  a  co-operative 
association  with  unlimited  and  joint  and  several  liability  involves  the  bankruptcy 
of  all  its  members,  and  the  bankruptcy  of  a  limited  partnership  only  that  of  the 
unlimited  pa,rtners;  it  prescribes  also  that  ordinary  cessio  bonorum  made  by  a  trader 
before  the  civil  trilDunals  causes  a  presumption  of  a  state  of  bankruptcy,  and  this 
constitutes  a  difference  from  those  systems  of  legislation  which  require  the  non- 
fulfilment  of  commercial  obligations  and  not  of  civil  obligations  for  the  declaration 
of  this  state.  Article  949  directs  that  if  a  commercial  house  of  business  becomes 
bankrupt  abroad,  having  one  or  more  branches  in  the  Republic,  these  should  be 
put  into  liquidation  without  prejudice  to  such  branches  being  also  declared  bankrupt, 
if  such  is  their  legal  state ;  by  article  946  it  gives  power  to  declare  bankrupt  a  trader 
retired  from  trade  provided  that  five  years  have  not  passed  since  that  event,  and 
that  the  suspension  of  payment  has  taken  place  while  he  is  carrying  on  trade  or 
within  the  year  next  following,  granting  also  power  to  declare  a  deceased  trader 
bankrupt  within  one  year  after  his  death;  it  subjects  accomplices  of  bankrupts  to 
the  provisions  of  the  Commercial  Code  and  enacts  that  declaration  of  bankruptcy 
is  available:  I.  When  the  bankrupt  himself  applies  therefor;  and  II.  On  the  well- 
founded  application  of  a  lawful  creditor  (arts.  950  and  951  of  the  Commercial 
Code). 

As  has  already  been  mentioned,  the  provisions  which  have  just  been  summarised 
are  contained  in  the  first  of  the  two  chapters  with  which  the  Title  on  Bankruptcies 
commences.  The  second  chapter  is  concerned  with  the  characterisation  of  bank- 
ruptcies; but  its  first  article.  No.  952,  is  an  explanation  of  No.  945  already  cited, 
in  which  it  is  merely  stated  that  every  trader  who  ceases  to  make  his  payments 
is  in  a  state  of  bankruptcy.    Article  952  explains  it  in  this  way: 

"Traders  and  commercial  houses  shall  be  deemed  to  be  in  a  state  of  bankruptcy 
in  the  following  cases :  I.  If  they  in  fact  suspend  the  payment  of  their  commercial 
or  civil  debts,  provided  that  they  are  liquidated,  and  already  due  and  payable, 
and  are  contained  in  a  notarial  instrument  or  acknowledged  private  document, 
or  if  on  execution  by  one  or  more  creditors  there  is  not  found  sufficient  property 
whereon  to  attach  execution;  —  II.  If  there  is  an  excess  of  twenty-five  per  cent,  in 
their  liabilities  as  compared  with  their  assets ;  —  III.  If  they  abandon  their  property 
in  favour  of  their  creditors  by  means  of  a  cessio  bonorum;  —  IV.  If  they  conceal 
or  absent  themselves  without  leaving  the  establishment  or  house  of  business  owned 
by  them  in  charge  of  a  person  who  is  able  to  meet  both  the  due  credits  against  their 
liabilities  and  those  which  in  the  future  shall  become  due." 

These  circumstances  in  which  a  trader  is  deemed  to  be  in  a  state  of  bankruptcy 
are  the  external  signs  which  reveal  the  said  state,  and  failing  which  the  said  state 
cannot  exist.  The  existence  of  these  material  facts  is  required  as  the  legal  presump- 
tion of  the  inability  of  the  trader  to  fulfil  his  undertakings ;  but  this  presumption 
is  enough  for  making  a  declaration  of  the  state  of  bankruptcy  by  which  the  interests 
of  commerce  in  general  are  compromised,  and  they  would  be  still  further  compromised 
if  the  trader  were  left  with  the  power  of  aggravating  his  position  to  the  prejudice 
of  all  his  creditors.  The  second  section  of  the  preceding  article  contains  the  circum- 
stance of  the  liabilities  exceeding  the  assets  by  twenty-five  per  cent.,  as  con- 
stituting a  sufficient  requisite  for  the  declaration  of  bankruptcy;  but  this  is  rather 
a  warning  made  by  the  law  to  a  trader  whose  affairs  are  in  a  bad  condition,  since 
on  the  one  hand  no  one  has  power  to  examine  his  books  of  account,  even  when 
he  is  a  creditor,  and  on  the  other  hand,  as  long  as  the  trader  meets  his  obligations, 
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clones,  es  dificil,  si  no  imposible,  que  se  presuma  fundaxiamente  la  diferencia  antra 
el  activo  y  pasivo  que  la  ley  senala. 

En  cuanto  a  la  clasificacion  da  las  quiebras  se  sigua  el  arreglo  univarsalmente 
acaptado  de  separar  las  que  tienen  por  origen  aeonteeimientos  independientes  da 
la  voluntad  del  deudor,  de  las  que  se  originan  por  aeonteeimientos  que  han  depandido 
da  este,  subdividiendose  a  su  vez  las  quiebras  que  se  reputan  originadas  por  el  deudor 
en  las  que  tienan  por  causa  su  conducta  imprudente,  pero  exenta  de  malicia,  y 
las  que,  por  el  contrario,  tienen  por  causa  su  mala  fe. 

De  aqui  la  division  que  estableca  al  articulo  953  del  Codigo  de  Comercio  con 
respecto  a  las  quiebras,  diciando  que  son  fortuitas,  culpables  6  fraudulentas, 
siendo  fortuita  la  que  depende  de  aeonteeimientos  qua  ascapan  a  la  prevision  ordi- 
naria  exigida  a  los  comarciantas  (art.  954).  Los  siguientas  articulos  955  y  956, 
espacifican,  bajo  el  criterio  que  sa  ha  seiialado,  los  casos  da  quiabra  culpable  6 
fraudulenta  de  la  manera  siguiente. 

«Articulo  955.  La  quiebra  es  culpable :  I.  Si  los  gastos  dom&ticos  y  personales  del 
faUido  hubieren  sido  excasivos  an  relacion  a  su  capital  liquido,  a  su  rango  social  y  al 
numero  de  personas  de  su  familia.»  Este  caso,  dice  en  su  «Derecho  MercantU  Maxicano» 
el  Sanor  Licenciado  Don  Silvestre  Moreno  Cora,  y  de  quien  tomaremos  las  notas  que 
van  a  seguir  en  esta  materia,  es  uno  de  aqueUos  en  que,  segun  la  jurisprudencia 
francesa,  el  juez  debe  declarar  la  culpabilidad  del  quebrado,  porqua  esta  com- 
prendido  al  caso  entre  los  que  los  jurisconsultos  llaman  de  bancarrota  simple  obli- 
gatoria.  Paro,  como  se  advierte  a  primara  vista,  en  la  caUficacion  que  el  juaz  diare 
de  asta  circunstancia,  tiene  que  entrar  en  mucha  parte  su  apreciacion  personal, 
porqua  gastos  qua  parezcan  excesivos  en  una  persona  que  disfruta  de  pocas  como- 
didaides,  tal  vez  no  lo  paracaran  a  quien  este  aoostumbrado  a  gozar  de  alias.  El 
que  subscribe  estos  apuntes  no  esta  conforme  con  la  opinion  expresada  cuya  elasti- 
cidad  se  presta  a  los  mayoras  abuses;  mas  Men  dabe  tomarse  como  criterio  para 
el  exceso  en  los  gastos  la  situacion  que  tenga  el  oomarciante  al  arogarlos,  y  sobre 
la  que  debe  honradamente  basarse  para  el  mantenimiento  de  sus  necesidades  domes- 
ticas;  paro  si  es  cierto  qua  aun  en  este  caso  entra  por  mucho  en  la  calif icaci  on 
da  la  quiabra  la  prudente  apreciacion  del  juez,  en  cuanto  a  que  el  quebrado  se  haya 
axcedido  raabnenta  an  sus  gastos  domesticos;  —  «II.  Si  los  gastos  de  su  estableci- 
miento  6  nagociacion  son  mucho  mayoras  que  los  debidos,  atandiando  a  su  capital, 
su  movimiento  y  demas  circunstancias  analogas.»  Cabe  acerca  de  lo  qua  acaba 
de  dacirsa  lo  expuesto  anteriormente  con  respecto  a  la  fraccion  pripiera;  —  «III.  Si 
ha  perdido  fuertas  sumas  en  el  juego,  en  operaciones  de  mero  azar  6  en  combina- 
ciones  da  bolsa  sobre  titulos,  valores  6  mercancias.»  Juzgan  algunos  autores  que 
pudo  ser  la  ley  mas  severa  declarando  fraudulenta,  y  no  solamente  culpable,  la 
quiabra  originada  por  los  motives  da  que  trata  esta  fraccion;  —  «IV.  Si  con  inten- 
cion  da  retardar  su  quiebra,  el  faUido  hubiere  comprado  a  plazo  mercancias  para 
vendarlas  por  manor  precio  que  el  corriente  contraido  prestamos,  puesto  en  circu- 
lacion  valores  de  credito  6  empleado  otros  arbitrios  ruinosos  para  hacerse  de  fondos.» 
En  este  caso,  la  jurisprudencia  y  los  Tribunales  Mexicanos  siguan  ladoctrina  genaral- 
manta  aceptada  por  los  autores,  y  expuesta  por  Lyon  Caen  y  Renault,  diciendo  que 
al  juaz  dabe  tratar  de  conocer  cual  fue  la  intencion  del  fallido  an  el  momento  en 
que  ajecuto  estos  diversos  actos;  pues  lejos  de  sar  imprudentes,  pueden  en  oca- 
sionas  astar  bien  aconsejados  por  al  temor  de  avaria  de  los  efectos  vendidos  6  de 
la  proxima  baja  de  valor  de  los  creditos  que  sa  enajenen;  —  «V.  Si  despu6s  de  la 
suspension  da  pages  hubiese  pagado  a  un  acreedor  da  plazo  cumplido,  con  parjuicio 
de  los  otros. »  Tambien  en  asta  caso  se  sigua  la  doctrina  general  qua  ansena  qua  para 
que  los  pagos  de  qua  se  trata  sean  consacutivos  da  la  bancarrota  simple  se  requieran 
dos  circunstancias :  I.  que  scan  postariores  a  la  fecha  seiialada  por  el  tribunal  a 
la  casacion  de  pagos;  y  II.  Que  causen  6  puedan  causar  perjuicio  a  la  masa  de 
acreadores,  y  esto  aunque  el  deudor  no  haya  tanido  intencion  de  causarlo,  porque 
no  sa  trata  de  la  intencion,  sino  del  hecho ;  —  «VI.  Si  no  conservase  las  cartas  que 
se  le  hubiesen  dirijido  con  relacion  a  sus  negocios,  siempre  qua  hicieren  falta  para 
algun  punto  relativo  a  las  operaciones  de  la  quiebra.»  Es  cuastion  de  estimacion 
la  que  resuelva  hasta  qu6  punto  las  cartas  a  que  esta  fraccion  se  refiere  hagan  falta 
para  resolver  sobre  las  operaciones  de  la  quiebra;  —  «VII.  Si  hubiere  dado  fianzas 
6  contraido  por  cuenta  ajena  obligaci6nes  desproporoionadas  con  la  situacion  de 
su  fortuna,  sin  tomar  valores  equivalentes  en  garantia  de  su  responsabilidad.» 
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it  is  difficult,  if  not  impossible,  to  presume  with  good  reason  that  the  difference 
between  his  assets  and  liabilities  named  by  the  law  in  fact  exists. 

As  regards  the  characterisation  of  bankruptcies,  the  universally  accepted  rule 
is  followed  of  distinguishing  those  which  originate  in  events  which  are  independent 
of  the  will  of  the  debtor,  from  those  which  originate  in  events  which  have  depended 
thereon,  while  the  bankruptcies  which  are  deemed  to  have  been  caused  by  the  debtor 
are  in  their  tiu-n  subdivided  into  those  which  are  caused  by  his  imprudent  conduct, 
but  are  exempt  from  evil  intent,  and  those  which,  on  the  contrary,  are  caused  by 
his  bad  faith. 

Hence  arises  the  division  enacted  by  article  953  of  the  Commercial  Code  with 
respect  to  bankruptcies,  as  being  fortuitous,  culpable  or  fraudulent;  a  fortuitous 
bankruptcy  being  one  which  depends  on  events  which  escape  such  ordinary  foresight 
as  is  required  in  traders  (art.  954).  The  following  articles  955  and  956  specify, 
under  the  criterion  already  pointed  out,  the  cases  of  bankruptcy  which  are  culpable 
or  fraudulent  in  the  following  manner: 

"Article  955.  A  bankruptcy  is  culpable:  I.  If  the  domestic  and  personal 
expenses  of  the  bankrupt  have  been  excessive  in  relation  to  his  liquid  capital,  to 
his  social  rank  and  the  number  of  persons  in  his  family".  This  case,  as  is  said  by 
Silvestre  Moreno  Cora  in  his  "Derecho  Mercantil  Mexicano  (Mexican  Commercial 
Law)"  from  which  we  take  the  following  notes  on  this  matter,  is  one  of  those  in 
which,  according  to  the  French  jurisprudence,  the  judge  must  declare  the  bankrupt 
to  be  culpable,  because  the  case  is  included  among  those  which  the  jurists  call 
bankruptcies  which  are  simply  obligatory.  But,  as  wiU  be  readily  noticed,  his  personal 
appreciation  is  bound  to  enter  to  a  great  extent  into  the  characterisation  made  by 
the  judge  of  this  circumstance,  because  expenses  which  may  appear  excessive  to 
a  person  who  enjoys  few  comforts,  wiU  not  perhaps  appear  the  same  to  one  who 
is  accustomed  to  enjoy  them.  The  writer  of  these  notes  does  not  agree  with  the 
opinion  expressed  that  this  elasticity  lends  itself  to  great  abuses;  but  the  position 
held  by  the  trader  when  he  incurs  them  should  rather  be  taken  as  the  criterion  of 
the  excess  of  expenditure,  and  above  what  should  form  the  honest  basis  for  the 
maintenance  of  his  domestic  needs ;  but  it  is  indeed  certain  that  even  in  this  case 
the  reasonable  appreciation  of  the  judge  would  enter  much  into  the  characterisa- 
tion, as  regards  the  extent  to  which  the  bankrupt  has  in  fact  exceeded  in  his  domestic 
expenditure;  —  II.  "If  the  expenses  of  his  establishment  or  house  of  business  are 
much  greater  than  is  proper,  in  consideration  of  his  capital,  his  travelling  and  other 
analogous  circumstances".  The  explanations  previously  made  with  regard  to  the 
first  section  apply  to  what  has  just  been  said;  —  III.  "If  he  has  lost  considerable 
sums  at  play,  in  operations  of  simple  hazard  or  in  Exchange  pools  which  concern 
securities,  valuables  or  goods."  Some  writers  think  that  the  law  might  be  more 
severe  by  declaring  bankruptcies  which  originate  in  the  reasons  dealt  with  in  this 
section,  to  be  fraudulent  and  not  merely  culpable;  —  IV.  "If,  with  the  intention 
of  postponing  his  bankruptcy,  the  bankrupt  has  bought  goods  on  credit  in  order 
to  sell  them  at  less  than  the  current  price,  has  contracted  loans,  put  documents 
of  credit  into  circulation,  or  has  employed  other  baneful  expedients  to  put  himself 
in  funds".  In  this  case,  jurisprudence  and  the  Mexican  Tribunals  follow  the  doctrine 
which  is  generally  followed  by  writers,  and  is  explained  by  Lyon  Caen  and  Renault, 
which  says  that  the  judge  must  endeavour  to  ascertain  what  was  the  intention 
of  the  bankrupt  at  the  time  when  he  performed  these  different  acts;  as,  far  from 
being  imprudent,  they  may  on  occasions  be  well  advised  through  fear  of  damage 
to  effects  sold  or  of  the  near  faU  in  value  of  credits  sold;  —  V.  "If  he  has  paid 
a  creditor  whose  debt  is  due  and  payable  after  the  suspension  of  payment,  to  the 
prejudice  of  the  others".  In  this  case  also  the  general  doctrine  is  followed  which 
teaches  that  in  order  that  the  payments  in  question  should  be  deemed  to  be 
after  the  bankruptcy,  two  circumstances  are  required:  I.  That  they  are  subse- 
quent to  the  date  named  by  the  tribxmal  for  the  cessation  of  payments ;  and  II.  That 
they  cause  or  may  cause  prejudice  to  the  mass  of  creditors,  and  this  although  the 
debtor  has  had  no  intention  of  causing  it,  because  it  is  not  a  question  of  intention, 
but  of  fact ;  —  VI.  "If  he  has  failed  to  preserve  the  letters  which  have  been  addressed 
to  him  with  relation  to  his  business,  provided  that  they  are  wanted  for  some  matter 
relating  to  the  operations  of  the  bankruptcy".  The  question  to  be  decided  as  to 
the  matter  for  which  the  letters  referred  to  by  this  section  are  wanted  for  deciding 
on  the  operations  of  the  bankruptcy,  is  one  for  discretion;  —  VII.  "If  he  has  given 


67  Mexico:  Ejecuoion  de  los  derechos  legales. 

Este  es  el  primero  de  los  casos  de  bancarrota  simple  facultativa,  segdn  la  Juris - 
prudencia  francesa,  y  acerca  de  el,  dicen  los  autores,  que  tendra  una  aplicacion 
especial  cuando  un  comerciante  ha  aceptado,  sin  haber  recibido  provision,  una 
letra  de  cambio  girada  a  su  cargo,  6  cuando  la  ha  girado  por  cuenta  de  otro,  sin 
haber  recibido  de  este  una  seguridad  para  el  caso  de  que  el  giro  no  fuese  pagado, 
y  como  responsable  se  viere  obHgado  a  hacer  el  pago  el  girador.  Nuestro  Codigo, 
como  se  ha  visto  por  sus  palabras  textuales,  exije  justamente  que  las  obligaciones 
contraidas  hayan  sido  desproporcionadas  a  los  recursos  del  comerciante;  —  «Vin.  Si 
hubiere  recibido  en  prestamo,  con  interes  6  sin  el,  alguna  cantidad  en  mercancias 
por  un  precio  mayor  que  el  de  plaza,  algunas  sumas  de  dinero  con  un  tipo  mayor 
en  uno  por  ciento  mas  que  el  oorriente,  en  los  seis  meses  anteriores  a  su  quiebra.» 
La  culpa  es  evidente  en  estos  diversos  casos ;  —  «IX.  Si  dentro  de  tres  dias  siguientes 
a  la  suspension  de  pagos  no  hiciere  la  manifestacion  respectiva;  si  refiriendose 
esta  a  una  sociedad  no  contuviese  el  nombre  de  todos  y  cada  uno  de  los  socios  soli- 
darios  6  si  hubiere  inexactitud  en  la  relacion  de  los  hechos.»  La  ley  considera  cul- 
pable al  faUido  en  este  caso,  porque  conocedor  de  su  situacion,  no  debe  de  seguir 
comprometiendo  intereses  que  no  le  pertenecen  y  abusando  del  credito  de  que 
disfruta;  —  «X.  Si  no  estando  legitimamente  impedido  no  se  presentare  personal- 
mente  al  Juzgado  6  a  los  sindicos  en  los  casos  en  que  tenga  obUgacion  de  hacerlo.» 
La  presuncion  de  la  ley  es  motivada  en  la  conducta  sospechosa  del  faUido,  y  por 
eso  exige  la  condicion  de  que  no  est6  legitimamente  impedido  para  presentarse 
y  ayudar  a  la  tramitacion  y  conocimiento  de  las  operaciones  de  la  quiebra;  — 
«XI.  Si  constare  que  en  el  periodo  transcurrido  desde  el  ultimo  inventario  hasta 
la  declaracion  de  la  quiebra,  hubo  tiempo  en  que  el  quebrado  debia,  por  obligacion 
directa,  doble  cantidad  del  haber  liquido  que  le  resultaba  en  el  inventario. »  El 
caso  previsto  en  esta  fraccion  tiene  relacion  intima  con  el  de  que  trata  la  fraccion 
IX,  y  es  apUcable  lo  dicho  en  ella,  como  breve  apunte,  sobre  la  presente. 


El  articulo  956  del  Codigo  de  Comercio  dice:  La  quiebra  es  fraudulenta: 
I,  Si  el  faUido  no  tu viere  Ubros  6  inventarios,  6  si  teniendolos  no  hubieren  sido 
Uevados  los  libros  en  la  forma  prescrita  en  este  Codigo  6  si  los  inventarios  no  fueren 
exactos  y  completes  de  tal  suerte  que  no  manifiesten  la  verdadera  situacion  del 
active  y  del  pasivo,  6  si  los  inutUizare,  alterare  u  ocultare;  —  II.  Si  hubiere  omitido 
la  inscripcion  de  los  documentos  que  exige  la  ley  a  los  comerciantes  (y  que  se  con- 
signan  en  el  articulo  21  del  Codigo  de  Comercio  asi  como  en  la  ley  de  registro  de 
comercio  adjunta  al  presente  trabajo).  —  III.  Si  fuere  declarado  en  quiebra  por 
segunda  vez  sin  haber  cumplido  las  obligaciones  que  hubiere  contraido  por  un 
compromiso  precedente;  —  IV.  Si  hubiere  otorgado  escrituras  publicas  6  docu- 
mentos privados  en  que  se  constituyere  deudor  sin  expresar  la  causa  de  deber 
6  valor  determinado,  a  no  ser  que  el  uno  y  el  otro  aparezcan  comprobados  asi 
en  sus  libros  como  en  el  movimiento  de  los  fondos  de  la  negociacion;  —  V.  Si 
hubiere  ocultado  dinero,  efectos,  creditos  u  otros  bienes  de  cualquier  naturaleza 
que  sean;  —  VI.  Si  antes  6  despues  de  declarada  la  quiebra,  hubiere  comprado 
para  si,  en  nombre  de  un  tercero,  algunos  bienes  6  creditos,  6  hubiere  enaje- 
nado  los  suyos  sin  recibir  su  importe;  —  VII.  Si  hubiere  simulado  enajena- 
ciones,  6  formado,  6  reconocido  deudas  supuestas;  —  VIII.  Si  no  comprobare 
la  existencia  6  saUda  del  activo  de  su  ultimo  inventario,  6  la  del  dinero  6  valores 
de  cualquiera  otra  especie  que  hubieran  entrado  en  su  poder  con  posterioridad 
a  la  faccion  de  ese  documento;  —  IX.  Si  se  ausentare  6  fugare  sin  dejar  en  su 
establecimiento  persona  que  cubra  las  deudas  vencidas  y  las  que  se  vayan  venciendo ; 
—  X.  Si  supusiere  deudas,  gastos  6  perdidas,  6  exajerase  su  monto,  6  de  cualquier 
otro  modo  hiciere  aparecer  en  favor  6  en  contra  de  sus  bienes  acciones  u  obliga- 
ciones que  en  reaUdad  no  existian;  —  XI.  Si  hubiere  dispuesto  para  si  6  aplicado 
a  sus  negocios  propios,  mercancias  6  fondos  que  le  estuvieren  encomendados  en 
administracion,  deposito  6  comision;  —  XII.  Si  careciendo  de  autorizacion,  hubiere 
negociado  letras  6  mandates  a  la  orden  que  obrasen  en  su  poder  para  su  cobranza, 
remision  ti  otro  objeto  distinto,  sin  hacer  entrega  de  los  fondos  producidos  por 
esas  operaciones ;  —  XIII.  Si  comisionado  para  la  venta  de  mercancias  6  de  efectos 
de  comercio,  6  para  el  cobro  de  algunos  crdditos,  ocultare  completamente  6  por 
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guaranties  or  has  contracted  on  account  of  another  obligations  which  are  out  of 
proportion  to  the  position  of  his  fortune,  without  taking  equivalent  securities  to 
guarantee  his  liability".  This  is  the  first  of  the  cases  of  bankruptcy  which  are 
merely  discretionary  according  to  French  jurisprudence,  and  about  which  the 
writers  say  that  it  will  specially  apply  when  a  trader  has  accepted  a  bill  of  exchange 
drawn  upon  him  without  having  received  provision  of  funds,  or  when  he  has  drawn 
a  biU  on  another's  account  without  having  received  security  from  him  for  the  event 
of  the  draft  not  being  paid,  and  the  drawer  as  the  person  liable  finds  himself  obliged 
to  make  payment.  As  has  been  seen  from  the  words  of  the  text,  our  Code  justly 
requires  that  the  obligations  contracted  should  have  been  out  of  proportion  to  the 
resources  of  the  trader;  —  VIII.  "If  he  has  received  on  loan,  at  interest  or  not, 
any  quantity  of  goods  at  a  price  greater  than  the  market  price,  any  sums  of  money 
at  a  rate  higher  than  one  per  cent,  above  the  current  rate,  in  the  six  months  before 
his  bankruptcy".  In  these  several  cases  the  culpa  is  evident;  —  IX.  "If  he  fails  to 
make  the  corresponding  declaration  within  the  three  days  following  the  suspension  of 
payment ;  if,  in  the  case  of  an  association,  it  does  not  contain  the  names  of  all  and 
each  of  the  members  who  are  jointly  and  severally  liable  or  if  the  statement  of  the 
facts  is  incorrect".  In  this  case  the  law  considers  the  bankrupt  to  be  culpable, 
because,  when  he  is  aware  of  his  position,  he  ought  not  to  continue  to  compromise 
interests  which  do  not  belong  to  him  and  to  abuse  the  credit  enjoyed  by  him; 
—  X.  "If,  in  the  absence  of  lawful  impediment,  he  fails  to  present  himself  person- 
ally to  the  Court  or  to  the  trustees  in  those  cases  in  which  he  is  bound  to  do  so." 
The  presumption  of  the  law  is  based  on  the  suspicious  conduct  of  the  bankrupt, 
and  therefore  it  demands  the  condition  that  he  be  not  lawfully  prevented  from 
presenting  himself  and  assisting  in  the  proceeding  and  in  the  investigation  of  the 
operations  of  the  bankruptcy;  —  XI.  "If  it  appears  that  in  the  period  which  has 
expired  from  the  last  inventory  to  the  declaration  of  bankruptcy,  there  was  a  time 
at  which  the  bankrupt  owed  in  direct  obligations  double  the  amount  of  the  liquid 
assets  as  shown  by  the  inventory."  The  case  provided  for  by  this  section  is  intimately 
connected  with  that  dealt  with  by  section  IX,  and  what  is  said  therein  applies,  as 
a  short  note,  to  the  present  section. 

Article  956  of  the  Commercial  Code  says:  "A  bankruptcy  is  fraudulent:  I.  If 
the  bankrupt  has  no  books  or  inventories,  or  if  he  has  them,  if  the  books  have  not 
been  kept  in  the  form  prescribed  by  this  Code,  or  if  the  inventories  are  not  correct 
and  complete,  in  such  a  way  that  they  do  not  show  the  true  position  of  the  assets 
and  liabSities,  or  if  he  mutilates,  alters  or  conceals  them;  —  II.  If  he  has  omitted 
to  inscribe  such  documents  as  the  law  requires  traders  to  inscribe  (which  are  set 
out  in  article  21  of  the  Commercial  Code  and  in  the  Law  on  commercial  registers 
aimexed  to  this  work) ;  —  III.  If  he  is  declared  bankrupt  for  the  second  time  without 
having  performed  the  obligations  which  he  contracted  by  a  previous  arrangement 
or  composition;  —  IV.  If  he  has  executed  notarial  instruments  or  private  docu- 
ments in  which  he  has  constituted  himself  debtor  without  expressing  the  considera- 
tion (causa)  for  the  debt  or  the  determined  value  thereof,  unless  both  circumstances 
appear  to  be  proved  both  by  his  books  and  by  the  movement  of  the  fimds  of  his 
business ;  —  V.  If  he  has  concealed  money,  goods,  credits  or  other  property  of  any 
kind  whatever;  —  VI.  If  before  or  after  the  declaration  of  bankruptcy,  he  has 
bought  for  himself,  in  the  name  of  a  third  person,  any  property  or  credits,  or  has 
sold  his  own  property  without  receiving  its  value ;  —  VII.  If  he  has  made  pretended 
alienations,  or  has  made  or  acknowledged  fictitious  debts ;  —  VIII.  If  he  fails  to 
prove  the  existence  or  disposal  of  the  assets  comprised  in  his  last  inventory,  or 
that  of  the  money  or  valuables  of  any  other  kind  which  have  entered  into  his  control 
subsequently  to  the  making  of  that  document ;— IX.  If  he  absents  himself  or  absconds 
without  leaving  a  person  in  his  establishment  to  meet  the  debts  which  are  due  and 
those  which  are  accruing ;  —  X.  If  he  invents  debts,  expenses  or  losses,  or  exaggerates 
the  amount  thereof,  or  in  any  other  manner  causes  to  appear  rights  of  action  or 
obligations  for  or  against  his  assets,  which  in  reality  did  not  exist;  —  XI.  If  he  has 
disposed  for  himself  or  applied  to  his  own  business,  goods  or  funds  which  were 
entrusted  to  him  by  way  of  management,  deposit  or  agency;  —  XII.  If  without 
authority  he  has  negotiated  bills  or  mandates  to  order  which  were  in  his  control 
for  their  collection,  remission  or  other  distinct  object,  without  effecting  delivery  of 
the  funds  produced  by  these  operations ;  —  XIII.  If,  when  commissioned  to  sell  goods 
or  commercial  effects,  or  to  collect  credits,  he  completely  or  for  some  time  conceals 
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algun  tiempo  su  enajenacion  6  pago  al  comitente;  —  XIV.  Si  hubiere  desoontado 
letras  con  su  propio  giro  a  cargo  de  personas  en  cuyo  poder  no  tuviere  fondos  6 
que  no  le  hubiesen  autorizado  para  Ubrar  contra  eUas;  —  XV.  Si  con  perjuioio 
de  sus  acreedores,  atento  el  mal  estado  de  sus  negocios,  hubiere  anticipado  en  cual- 
quiera  epoca  6  forma  que  sea,  el  pago  de  una  deuda  no  exigible  hasta  despues  de 
la  declaracion  de  quiebra;  —  XVI.  Si  con  posterioridad  a  las  diligencias  promoyidas 
sobre  el  estado  de  quiebra  6  a  la  declaracion  de  esta,  hubiere  percibido  6  aplioado 
a  sus  propios  usos  danero,  mercancias  6  creditos  de  la  masa,  6  los  hubiere  invertido 
en  otros  objetos;  —  XVII.  Si  teniendo  el  fallido  posibilidad  de  cubrir  puntualmente 
las  partidas  de  su  pasivo,  se  presentare  en  quiebra  con  intencion  de  negociar  los 
creditos  de  su  cargo  a  fin  de  obtener  alguna  utilidad  en  su  descuento ;  —  XVIII.  Si 
despues  del  ultimo  inventario  y  dos  meses  antes  de  la  declaracion  de  quiebra,  apare- 
ciere  en  el  pasivo  con  relacion  al  activo  un  exceso  de  un  veintioinco  por  ciento  sin 
haberse  hecho  la  manifestacion  relativa  al  estado  de  quiebra;  —  ^^-  Si  no  hubiere 
hecho  inventario  en  las  epocas  prevenidas  en  este  Codigo,  en  las  fijadas  en  los  Esta- 
tutos  sociales  6  en  los  contratos  que  sobre  el  particular  se  estipularen;  — -  XX.  Si 
el  falUdo  practicare  cualquiera  otra  operacion  que  fraudulentamente  disminuya  su 
activo  6  aumente  su  pasivo;  —  XXI.  Si  el  faUido  fuere  corredor. 

Por  donde  se  ve  que  puede  decirse  de  una  manera  general  que  una  quiebra 
es  fraudulenta :  I.  Cuando  el  fallido  ha  sustraido  u  ocultado  sus  libros ;  —  II.  Cuando 
ha  disimulado  u  ociiltado  parte  de  su  activo;  y  III.  Por  ultimo,  cuando  sea  en  sus 
escritos,  sea  por  actos  publicos  6  compromisos  privados,  se  haya  reconocido  frau- 
dulentamente deudor  de  sumas  que  no  debia.  La  disimulacion  de  una  parte  de  su 
activo  6  la  exageracion  de  su  pasivo  es  lo  que  hace  que  un  comerciante  se  considere 
como  quebrado  fraudulento.  La  sustraccion  de  los  libros  da  motivo  fundado  para 
presumir  que  el  comerciante  ha  cometido  uno  de  estos  dos  fraudes. 

Los  demas  casos  senalados  para  estimar  la  quiebra  fraudulenta  en  el  articulo 
anteriormente  copiado,  son,  6  sanciones  de  la  ley  para  el  mismo  caso  de  falta  de 
los  libros  del  comerciante,  6  irregularidad  en  el  modo  de  Uevarlos,  asi  como  en  el 
caso  de  los  corredores  a  quienes  la  ley,  por  motives  de  interes  publico,  les  prohibe 
el  ejercicio  del  comercio;  6  son  abusos  de  confianza  manifiestos  como  en  el  caso 
de  comisionistas  que  dispongan  de  fondos  ajenos,  6  de  giradores  en  descubierto, 
y  en  otros  analogos. 

Se  reputan  complices  de  la  quiebra  fraudulenta,  segun  el  articulo  957  del 
Codigo  de  Comercio:  I.  Los  que  habiendose  confabulado  con  el  quebrado  para  su- 
poner  creditos  contra  el  6  aumentar  el  valor  de  los  que  efectivamente  tengan  contra 
sus  valores  6  bienes,  sostengan  esta  suposicion  en  el  juicio  de  examen  y  calificacion 
de  los  creditos,  6  en  cualquiera  junta  de  acreedores  de  la  quiebra;  —  II.  Los  que 
para  anteponerse  en  la  graduacion  a  otros  acreedores  y  de  acuerdo  con  el  quebrado 
alteren  la  naturaleza  6  fecha  del  credito,  aun  cuando  esto  se  verifique  antes  de  hacerse 
la  declaracion  de  quiebra,  sostengan  esta  suposicion  en  el  juicio  de  examen  y  cali- 
ficacion de  los  creditos,  6  en  cualquiera  junta  de  acreedores  de  la  quiebra;  —  III.  Los 
que  auxihen  al  faUido  para  ocultar  6  sustraer  bienes,  antes  6  despues  de  la  decla- 
racion de  la  quiebra;  — IV.  Los  que  connoticiade  la  declaracion  de  quiebra,  ocultaren 
los  muebles  6  irunuebles,  documentos  6  papeles  del  fallido,  6  los  entregaren  a  este 
y  no  a  los  sindicos ;  —  V.  Los  que  negaren  a  los  administradores  de  la  quiebra  los 
efectos  que  de  la  pertenencia  del  quebrado  existieren  en  su  poder;  —  VI.  Los  que 
despues  de  la  declaracion  de  la  quiebra  admitieren  cesiones  6  endosos  del  fallido ;  — 
Vn.  Los  acreedores  legitimes  que  celebren  convenios  privados  con  el  fallido,  con 
perjuicio  de  la  masa;  —  VIII.  Los  corredores  que  despues  de  declarada  la  quiebra 
intervengan  en  cualquiera  operacion  del  fallido ;  —  IX.  Los  que  ayudaren  maliciosa- 
mente  al  quebrado  en  cualquiera  especie  de  suposicion,  sustraccion  li  ocultacion. 

En  caso  de  sustraccion  u  ocultacion  de  los  bienes  pertenecientes  a  la  quiebra, 
hechas  por  el  marido  6  la  mujer  6  los  ascendientes  consanguineos  6  afines  del 
quebrado,  no  se  reputan  complices  por  la  ley,  pero  si  se  consideran  reos  de  robo 
(art.  959  del  Codigo  de  Comercio). 

El  articulo  960  del  Codigo  que  se  examina  sanciona  la  complicidad  de  que 
se  habla,  imponiendo  a  los  complices  de  los  faUidos,  fuera  de  las  penas  que  les  corres- 
pondan  por  su  delito,  las  obligaciones  siguientes:  I.  La  perdida  de  cualquier 
derecho  que  tengan  k  la  masa;  —  II.  El  reiategro  a  la  misma  masa  de  acreedores 
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his  sale  or  payment  from  Ids  principal;  —  XIV,  If  he  has  discomited  bUls  drawn 
by  himseM  on  persons  in  whose  control  he  has  no  funds  or  who  have  not  authorised 
him  to  draw  on  them;  —  XV.  If  to  the  prejudice  of  his  creditors,  having  regard  to 
the  bad  state  of  his  business,  he  has  at  any  time  or  in  any  way  made  payment  ia  ad- 
vance of  a  debt  which  was  not  payable  until  after  the  declaration  of  bankruptcy;  — 
XVI.  If  after  the  measures  initiated  concerning  the  state  of  bankruptcy  or  the  declara- 
tion thereof,  he  has  received  or  applied  to  his  own  purposes  money,  goods  or  credits 
of  the  estate,  or  has  invested  them  in  other  objects ;  —  XVII.  If  when  the  bankrupt 
is  able  to  meet  the  items  of  his  liabilities  punctually,  he  presents  himseK  in  bank- 
ruptcy with  the  intention  of  negotiating  the  credits  against  him  so  as  to  obtain 
some  profit  by  discounting  them;  —  XVIII.  If  after  the  last  inventory  and  two 
months  before  the  declaration  of  bankruptcy,  there  appears  in  the  liabiUties  an 
excess  of  twenty  five  per  cent,  as  compared  with  the  assets,  without  his  having 
made  the  declaration  which  refers  to  the  state  of  bankruptcy;  —  XIX.  If  he  has 
failed  to  make  the  inventory  at  the  times  provided  by  this  Code,  at  those  fixed 
by  the  articles  of  association  or  in  the  contracts  agreed  concerning  this  matter; 
—  XX.  If  the  bankrupt  effects  any  other  operation  which  fraudulently  diminishes 
his  assets  or  augments  his  liabilities;  —  XXI.  If  the  bankrupt  is  a  broker." 

Whence  it  is  clear  that  it  may  be  said  in  a  general  manner  that  a  bankruptcy 
is  fraudulent:  I.  When  the  bankrupt  has  withdrawn  or  concealed  his  books;  — 
II.  When  he  has  dissimulated  or  concealed  part  of  his  assets;  —  and  III.  Lastly, 
when,  either  by  his  writings  or  by  public  acts  or  private  undertakings,  he  has  fraudu- 
lently admitted  himself  to  be  debtor  of  sums  which  he  did  not  owe.  Dissimulation 
of  a  part  of  his  assets  or  exaggeration  of  his  liabiUties  is  what  causes  a  trader  to 
be  deemed  a  fraudulent  bankrupt.  The  withdrawal  of  his  books  affords  a  good 
reason  for  presuming  that  the  trader  has  committed  one  of  these  two  frauds. 

The  two  other  cases  named  as  a  ground  for  considering  a  bankruptcy  to  be 
fraudulent  in  the  preceding  cited  article,  are  either  the  legal  penalty  for  the  said 
case  of  a  trader  not  keeping  books,  or  being  irregular  in  the  way  that  he  keeps  them, 
as  well  as  in  the  case  of  brokers  who  are  prohibited  by  law  from  carrying  on  trade 
on  the  ground  of  public  interest ;  or  else  are  abuses  of  trust,  as  in  the  case  of  commis- 
sion agents  who  dispose  of  another's  fimds,  or  of  drawers  who  have  no  funds  to  meet 
their  drafts,  and  other  analogous  cases. 

The  following  are  deemed  to  be  accomplices  in  fraudulent  bankruptcies,  accord- 
ing to  article  957  of  the  Commercial  Code :  I.  Those  who,  having  conspired  with  the 
bankrupt  to  invent  credits  against  him  or  to  augment  the  amount  of  those  which 
they  in  fact  possess  against  his  securities  or  property,  maintain  that  invention  in 
the  proceedings  for  examining  and  classifying  the  credits,  or  at  any  meeting  of  the 
creditors  of  the  bankruptcy;  —  II.  Those  who,  in  order  to  obtain  preference  above 
other  creditors  in  the  classfiication  and  in  accord  with  the  bankrupt,  alter  the  nature 
or  date  of  the  credit,  although  this  is  done  before  the  declaration  of  bankruptcy 
is  made,  and  maintain  this  invention  in  the  proceedings  for  examining  and  classi- 
fying the  credits,  or  at  any  meeting  of  the  creditors  of  the  bankruptcy;  —  III.  Those 
who  assist  the  bankrupt  in  concealing  or  removing  assets,  before  or  after  the  declara- 
tion of  bankruptcy;  —  IV.  Those  who,  with  notice  of  the  declaration  of  bankruptcy, 
conceal  the  movables  or  immovables,  documents  or  papers  of  the  bankrupt,  or  deliver 
them  to  him  and  not  to  the  trustees ;  —  V.  Those  who  refuse  to  the  administrators  of 
the  bankruptcy  the  effects  which  belong  to  the  bankrupt  and  which  are  in  their 
control;  —  VT.  Those  who,  after  the  declaration  of  bankruptcy,  admit  assignments 
or  indorsements  of  the  bankrupt ;  —  VII.  Lawful  creditors  who  make  private  arrange- 
ments with  the  bankrupt  to  the  prejudice  of  the  estate ;  —  VIII.  Brokers  who  take 
part  in  any  operation  of  the  bankrupt  after  the  declaration  of  bankruptcy;  —  IX. 
Those  who  with  evil  intent  assist  the  bankrupt  in  any  kind  of  invention,  removal  or 
concealment. 

In  the  case  of  removal  or  concealment  of  assets  belonging  to  the  bankruptcy, 
done  by  the  husband  or  wife  or  the  blood  or  marriage  relations  of  the  bankrupt,  they 
are  not  considered  by  the  law  to  be  accomplices,  but  are  deemed  to  be  guilty  of 
theft  (art.  959  of  the  Commercial  Code). 

Article  960  of  the  Code  under  examination  pimishes  the  complicity  of  which  we 
are  speaking  by  imposing  the  following  obhgations  on  the  accomplices  of  bankrupts, 
in  addition  to  the  penalties  incurred  by  them  for  their  criminal  offence :  I.  The  loss 
of  aU  rights  possessed  by  them  in  the  estate ;  —  II.  The  redeUvery  to  the  said  credit 
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de  los  bienes,  derechos  y  acciones,  en  cuya  ocultacion  6  sustraccion  tuvieren 
complicidad. 

Cuando  en  la  sentencia  pronunciada  en  el  juicio  de  quiebra  declare  que  ha 
habido  quiebra,  y  que  esta  es  culpable  6  fraudulenta,  se  persigue  en  la  via  penal 
al  concursado,  de  los  modos  siguientes:  I.  Por  acusacion  del  Ministerio  Publico, 
previa  la  caUficacion  hecha  por  sentencia  irrevocable;  —  II.  Por  querella  del  sindico, 
si  para  entablarla  fuere  autorizado  por  la  mayoria  de  los  acreedores;  —  III.  Por 
quereUa  de  uno  6  varios  de  estos,  quienes  seguiran  a  sus  expensas  el  juicio  criminal, 
sin  accion  a  ser  reiutegrados  por  la  masa  ni  de  gastos  ni  de  costas,  cualquiera  que 
sea  el  resultado  de  sus  gestiones  (art.  961  del  Codigo  de  Comercio). 

De  los  efectos  del  estado  de  quiebra. 
De  acuerdo  con  lo  que  disponen  todas  las  legislaciones,  la  mercantil  mexicana 
declara,  con  el  objeto  de  garantizar  el  interes  de  los  acreedores  del  faUido  con  los 
bienes  que  se  hayan  encontrado  en  poder  de  este,  que  el  primer  efecto  de  la  declaracion 
del  estado  de  quiebra  es  la  desposesion  que  el  deudor  sufre  con  respecto  a  los  bienes 
de  que  se  trata  y  la  perdida  de  la  administracion  de  ellos. 

Para  esto  se  practica  un  embargo  en  los  bienes  que  se  encuentran  en  poder 
del  deudor,  siendo  esta  la  primera  diHgencia  judicial  que  se  realiza  en  la  trami- 
tacion  del  juicio  de  quiebra,  aunque  el  fallido  conserva  el  dominio  en  sus  propios 
bienes,  y  solo  pierde  la  posesion  y  administracion  de  eUos.  No  pueden  embargarse 
los  efectos  que  por  regla  general  son  indispensables  para  el  mantenimiento  riguroso 
del  fallido  y  de  su  familia,  asi  como  los  que  sean  necesarios  al  ejercicio  de  la  pro- 
fesion  6  arte  a  que  esten  dedicados,  y  que  ya  se  han  senalado  al  hablar  de  los  secues- 
tros  en  el  capitulo  de  «Ejecuci6n  de  las  Sentencias»,  citandose  el  articulo  1123 
del  Codigo  de  Procedimientos  dviles  que  contiene  dichas  excepciones  (arts.  962 
y  963  del  Codigo  de  Comercio). 

Los  bienes  de  la  mujer  del  faUido  no  pueden  ser  embargados  en  la  diUgencia 
de  aseguramiento,  y  si  lo  son,  la  mujer  tiene  derecho  de  reiviadicacion,  rindiendo 
prueba  plena  de  su  propiedad;  pero  si  es  embargable  la  parte  que  corresponda 
al  faUido  de  los  productos  de  los  bienes  de  su  esposa  y  de  sus  hijos,  deducidas  sus 
cargas  legales,  computandose  entre  aqueUos  la  mitad  de  gananciales  6  la  parte 
que  senalen  las  capitulaciones  matrimoniales,  los  que  perteneceran  a  la  masa  del 
ooncurso,  estando  obligado  el  deudor  comiin  a  ponerlos  a  disposicion  del  sindico 
cada  dos  meses,  bajo  pena,  si  no  lo  hiciere,  de  ser  intervenida  su  administracion 
en  estos  bienes  de  su  familia,  administracion  que  no  pierde  por  el  estado  de  quiebra 
(arts.  965  y  966  del  Codigo  de  Comercio). 

Pero  si  se  le  excluye  de  la  administracion  de  los  bienes  cuya  propiedad,  aunque 
aparezca  ser  de  su  mujer,  se  reputa  que  pertenecen  al  fallido,  por  encontrarse  en 
los  casos  siguientes:  I.  Los  inmuebles  adquiridos  durante  el  matrimonio,  cual- 
quiera que  sea  el  regimen  bajo  el  cual  se  haya  celebrado,  por  presumirse  que  no  se 
han  comprado  con  fondos  pertenecientes  a  su  esposa;  —  II.  Los  muebles  del  uso 
del  marido  y  las  alhajas,  cuadros  y  muebles  preciosos,  sean  del  marido  6  de  la  mujer 
(art.  964  del  Codigo  de  Comercio). 

Fuera  de  la  perdida  de  la  facultad  de  administrar,  para  el  fallido,  la  declaracion 
del  estado  de  quiebra  produce  tambien  la  perdida  para  el  mismo  quebrado  de  la 
capacidad  de  comparecer  en  juicio,  el  vencimiento  de  todas  las  deudas  contra  el 
quebrado,  y  la  suspension  de  las  ejecuciones  pendientes,  asi  como  la  acumulacion 
de  los  juicios  que  se  siguen  contra  el  faUido.  Ademas,  la  declaracion  de  quiebra 
surte  todos  los  efectos  civiles  y  penales  del  arraigo  para  el  fallido,  quien  no  podra 
separarse  del  lugar  del  juicio  sin  que  lo  autorice  a  ello  la  mayoria  de  los  acreedores, 
y  sin  dejar  apoderado  suficientemente  iostruido,  asi  como  tambien  deja  de  desem- 
penar  los  mandatos  6  comisiones  que  se  le  hubieren  conferido  antes  de  la  declaracion 
de  quiebra,  y  sus  mandatarios  6  comisionistas  cesan  en  su  representacion  desde  el 
dia  en  que  Uegue  a  su  noticia  la  suspension  de  los  pagos  (arts.  967  a  974  del 
Codigo  de  Comercio). 

En  cuanto  a  la  inoapacidad  de  comparecer  en  juicio,  se  debe  advertir  que,  por  el 
interes  que  tiene  el  deudor  en  el  de  concurso  de  sus  bienes,  se  le  permite  que  inter- 
venga  en  el  juicio  de  quiebra  como  coadyuvante  del  sindico,  siempre  que  obtenga 
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tors'  estate  of  the  assets,  rights  and  rights  of  action,  in  the  concealment  or  removal 
whereof  they  have  acted  as  accomplices. 

When  it  is  declared  in  the  judgment  pronounced  in  the  bankruptcy  proceedings 
that  a  bankruptcy  has  taken  place  and  that  it  is  culpable  or  fraudulent,  the  bankrupt 
may  be  criminally  prosecuted  as  follows:  I.  On  the  accusation  of  the  Public 
Attorney,  after  previous  characterisation  made  by  final  judgment;  —  II.  On  com- 
plaint by  the  trustee,  when  he  is  authorised  to  initiate  it  by  the  majority  of  the  credi- 
tors ;  —  in.  On  the  complaint  of  one  or  more  of  the  creditors,  who  must  then  prose- 
cute the  criminal  proceedings  at  their  own  expense,  with  no  right  of  action  for  being 
repaid  either  the  expenses  or  costs  by  the  estate,  whatever  be  the  result  of  their 
operations  (art.  961  of  the  Commercial  Code). 

The  effects  of  the  state  of  bankruptcy. 

In  accord  with  the  provisions  of  aU  systems  of  legislation,  the  Mexican  commer- 
cial system  declares,  with  the  object  of  guaranteeing  the  interests  of  the  creditors 
of  the  bankrupt  with  the  assets  which  have  been  found  in  his  control,  that  the  first 
effect  of  the  declaration  of  a  state  of  bankruptcy  is  the  dispossession  suffered  by 
the  debtor  with  respect  to  the  assets  in  question  and  the  loss  of  the  power  of  admin- 
istering them. 

For  this  purpose  an  arrest  is  attached  to  the  assets  which  are  found  in  the 
control  of  the  debtor,  this  being  the  first  judicial  measure  to  be  carried  out  in  the 
procedure  of  the  bankruptcy  action,  although  the  bankrupt  preserves  the  ownership 
of  his  own  assets,  and  only  loses  the  possession  and  administration  thereof.  Effects 
which  by  the  general  rule  are  indispensable  for  the  strict  maintenance  of  the  bankrupt 
and  his  family,  cannot  be  arrested,  nor  can  those  which  are  necessary  for  the  exercise 
of  the  profession  or  art  to  which  they  are  devoted,  and  which  have  already  been 
pointed  out  in  speaking  of  sequestrations  in  the  chapter  on  "Execution  of  judg- 
ments", citing  article  1123  of  the  Code  of  Civil  Procedure,  which  contains  the  said 
exceptions  (arts.  962  and  963  of  the  Commercial  Code). 

The  property  of  the  wife  of  the  bankrupt  cannot  be  arrested  in  the  proceedings 
for  securing  his  property,  and  if  it  is  arrested,  the  wife  is  entitled  to  reclaim  it,  on 
giving  fuU  proof  of  her  ownership;  but  the  share  which  belongs  to  the  bankrupt 
in  the  produce  of  the  property  of  his  wife  and  his  children  can  be  arrested,  subject 
to  the  deduction  of  legal  charges,  reckoning  among  the  produce  the  half  of  the 
profits  or  the  share  appointed  in  the  marriage  settlement,  which  is  what  will  belong 
to  the  bankrupt  estate,  the  ordinary  debtor  being  bound  to  place  the  produce  at 
the  disposal  of  the  trustee  every  two  months,  on  pain  if  he  fails  so  to  do,  of  having 
his  administration  superintended  as  regards  these  family  assets,  which  administra- 
tion however  he  does  not  lose  by  the  state  of  bankruptcy  (arts.  965  and  966  of  the 
Commercial  Code). 

But  he  is  excluded  from  the  administration  of  such  assets  as,  although  belonging 
to  his  wife,  are  reputed  to  belong  to  the  bankrupt,  through  being  in  the  following 
circumstances:  I.  Immovables  acquired  during  the  marriage,  whatever  be  the  law 
imder  which  the  marriage  was  solemnised,  through  a  presumption  that  they  have 
not  been  bought  with  fimds  belonging  to  his  wife ;  —  II.  Movables  for  the  husband's 
use,  and  jewels,  pictures  and  valuable  furniture,  whether  of  the  husband  or  wife 
(art.  964  of  the  Commercial  Code). 

Besides  the  loss  of  the  bankrupt's  power  of  administration,  the  declaration  of 
the  state  of  bankruptcy  produces  also  the  loss  of  the  bankrupt's  capacity  for 
appearing  in  legal  proceedings,  the  maturing  of  aU  the  debts  due  by  the  bankrupt, 
and  the  suspension  of  pending  executions,  as  well  as  the  consolidation  of  such  actions 
as  are  proceeding  against  the  bankrupt.  Also  the  declaration  of  bankruptcy  has  all 
the  civil  and  criminal  effects  of  a  we  exeat  order  against  the  bankrupt,  who  may  not 
remove  from  the  place  of  the  action  without  being  authorised  thereto  by  the  majority 
of  the  creditors,  and  without  leaving  a  sufficiently  instructed  attorney.  He  also 
ceases  to  discharge  the  agencies  and  commissions  which  have  been  conferred  on  him 
before  the  declaration  of  bankruptcy,  and  his  agents  and  commission  agents  cease  to 
represent  him  from  the  day  that  the  suspension  of  payment  comes  to  their  notice 
(arts.  967  to  974  of  the  Commercial  Code). 

As  regards  incapacity  for  appearing  in  legal  proceedings,  it  must  be  noticed 
that  in  consideration  of  the  interest  of  the  debtor  in  the  proceedings  concerning 
his  assets,  he  is  permitted  to  intervene  in  the  bankruptcy  action  as  assisting  the 
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de  los  acreedores  permiso  para  ello.  De  este  modo  se  ha  dado  termino  4  las  cues- 
tiones  numerosas  que  se  promovian  anteriormente  sobre  la  intervencion  del  deudor 
comun  en  los  juicios  de  quiebra,  cuando  la  ley  le  impide  la  comparecencia  ante 
los  tribunales  respecto  de  los  bienes  concursados,  ya  sea  como  actor  6  como  reo  (art. 
970  del  Codigo  de  Comercio). 

Relativamente  al  vencimiento  de  las  deudas  contra  el  quebrado,  lo  exige  tanto 
la  circunstancia  de  que  el  deudor,  por  efecto  de  la  quiebra,  pierde  el  beneficio  del 
termino,  cuanto  porque  el  procedimiento  de  la  quiebra  es  unico  y  debe  comprender 
a  los  acreedores  todos.  La  jurisprudencia  completa  las  disposiciones  del  Codigo, 
considerando  que  no  deben  tenerse  por  vencidas  las  deudas  sujetas  a  condioion 
suspensiva,  de  las  que  no  puede  decirse  ciertamente  que  existen  hasta  que  se  cumpla 
la  condicion,  lo  mismo  que  las  que  proceden  de  contratos  bilaterales,  porque  no  es 
posible  que  el  otro  contratante  se  vea  obUgado  repentiaamente  al  cumplimiento  del 
contrato,  ni  que  tenga  derecho  de  esperar  el  vencimiento,  pudiendo  a  la  vez  reclamar 
del  otro  contratante  su  inmediato  cumplimiento.  Si  al  hacer  la  reparticion  del 
haber  de  la  quiebra,  dura  la  incertidumbre  de  la  condicion,  el  acreedor  no  recibira 
lo  que  le  tocaria  en  el  caso  de  que  la  condicion  se  realizare,  y  su  dividendo  se  man- 
tendra  en  deposito  para  que  lo  reciba,  si  Uega  d  tener  derecho  a  el,  6  lo  reciban  los 
acreedores,  en  caso  contrario. 

La  suspension  de  las  ejecuciones  pendientes  contra  el  quebrado  responde  al 
objeto  de  la  ley  de  guardar  una  completa  igualdad  entre  los  acreedores,  objeto 
que  es  capital  en  el  juicio  de  quiebra. 

El  Codigo  vigente  declara  que  la  quiebra  suspende,  con  relacion  a  la  masa, 
el  curso  de  los  intereses  de  los  creditos,  menos  los  estipulados  en  aquellos  que  esten 
garantidos  con  hipoteca  6  prenda,  los  cuales  deberan  cubrirse  unicamente  con  el 
producto  de  los  bienes  que  est6n  afectos  a  tal  responsabilidad,  haciendo  extensiva 
tal  suspension  al  curso  de  las  cuentas  corrientes,  mandando  que  se  pongan  desde 
luego  en  liquidacion  para  exigir  6  cubrir  su  saldo  en  la  manera  y  forma  que  corres- 
ponda.  Tambien  resuelve  que  cesain  las  responsabilidades  desde  el  dia  de  la  decla- 
raci6n  del  estado  de  quiebra,  por  fianza  legitimamente  otorgada  por  el  faUido 
(arts.  975,  976  y  977  del  Codigo  de  Comercio). 

Los  efectos  de  la  declaracion  de  quiebra  con  respecto  a  los  bienes  del  quebrado, 
por  lo  que  se  refiere  al  tiempo  pasado,  constituyen  otras  tantas  nuHdades  que  la 
ley  mercantil  ha  cuidado  de  declarar.  Los  autores  dividen  esas  nuUdades  en  dos  clases : 
Unas  de  pleno  derecho,  que  son  aquellas  que  refiriendose  al  tiempo  anterior  a  la 
declaracion  de  la  quiebra  se  declaran  unicamente  en  atencion  a  la  fecha 
en  que  se  realizaron;  y  las  otras  que  son  aqueUas  que  pueden  hacerse  valer  en 
cualquier  tiempo  en  que  la  operacion  se  haya  verificado.  Las  nulidades  de  pleno 
derecho  estan  declaradas  por  el  articulo  979,  en  esta  regla:  «son  nulos  todos  los 
contratos  de  operaciones  hechos  a  titulo  gratuito  en  favor  de  ascendientes  y  des- 
cendientes,  6  en  cumplimiento  de  obligaciones  no  vencidas  6  no  reaUzadas,  si  dichos 
contratos  li  operaciones  se  hicieren  treinta  dias  antes  de  la  fecha  en  que  el  faUido 
dej6  de  pagar  la  primera  obUgacion  cuya  falta  de  pago  lo  constituya  en  quiebra.* 
Comprendense  en  este  articulo  las  donaciones  de  toda  clase  de  bienes,  y  segun 
el  articulo  2599  del  Codigo  Civil  del  Distrito  Federal,  deben  comprenderse  tambien 
las  donaciones  renumeratorias.  En  cuanto  a  las  operaciones  celebradas  y  practi- 
cadas  dentro  del  termino  senalado  de  treinta  dias,  en  cumplimiento  de  obligaciones 
no  vencidas  6  no  reaUzadas,  la  nulidad  esta  justificada  porque  se  procura  ventaja 
a  un  acreedor  con  perjuicio  de  los  demas. 

El  articulo  978  del  Codigo  de  Comercio  se  refiere  a  las  nulidades  Uamadas 
facultativas,  y  que  no  son  de  pleno  derecho,  diciendo :  «Son  nulas  todas  las  opera- 
ciones que  el  faUido  haya  hecho  en  cualquier  tiempo,  antes  de  la  declaracion  de 
la  quiebra,  defraudando  a  sabiendas  los  derechos  de  sus  acreedores,  siempre  que 
la  persona  con  quien  contrato  haya  tenido  conocimiento  del  fraude.»  De  comun 
sentir  el  fraude  de  que  aqui  se  habla  no  es  mas  que  el  hecho  de  frustrar  la  ley  6 
los  derechos  que  de  eUa  se  derivan,  esto  es,  el  hecho  de  burlar,  eludir  6  dejar  sin 
efecto  la  disposicion  de  la  ley.  La  jurisprudencia  ha  dicho  tambien  que  esta  accion 
de  nuUdad  puede  ejeroitarse  por  toda  clase  de  acreedores ;  y  no  solo  por  los  personales, 
como  lo  establece  la  jurisprudencia  espanola. 

Por  ultimo,  son  de  citarse  en  este  capitulo  de  los  efectos  de  la  deolaraci6n  del 
estado  de  quiebra,  el  articulo  982  que  establece  que  la  declaracion  de  quiebra 
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trustee,  provided  that  he  obtains  the  permission  of  the  creditors  for  that  purpose. 
In  this  way  an  end  has  been  put  to  the  numerous  questions  which  arose  formerly 
about  the  intervention  of  ordinary  debtors  in  bankruptcy  proceedings,  when  the 
law  prevents  them  from  appearing  before  the  tribunals  with  respect  to  the  bank- 
ruptcy assets,  either  as  plaintiffs  or  defendants  (art.  970  of  the  Commercial  Code). 

As  regards  the  maturing  of  the  bankrupt's  debts,  this  is  required  both  by  the 
circumstance  that  the  debtor,  by  the  effect  of  the  bankruptcy,  loses  the  benefit  of 
the  time,  and  because  the  proceeding  in  bankruptcy  is  single  and  has  to  comprise 
all  the  creditors.  Jurisprudence  completes  the  provisions  of  the  Code,  by  considering 
that  debts  which  are  subject  to  a  suspensive  condition  (precedent)  should  not  be 
deerned  to  be  due,  as  it  cannot  be  said  with  certainty  that  they  exist  until  the  condi- 
tion is  fulfilled,  and  the  same  happens  with  bilateral  contracts,  because  it  is  impossible 
for  the  other  contracting  party  to  find  himself  suddenly  obliged  to  perform  the 
contract,  or  that  the  estate  should  be  entitled  to  await  the  matmity,  while  able  at  the 
same  time  to  claim  its  immediate  performance  from  the  other  contracting  party. 
If  there  is  still  an  imcertainty  as  to  the  condition  at  the  time  of  the  distribution  of  the 
assets  of  the  bankruptcy,  the  creditor  wQl  not  receive  what  would  be  due  to  him 
in  case  the  condition  is  fulfilled,  but  his  dividend  will  be  kept  on  deposit  for  him  to 
receive  it,  if  he  becomes  entitled  thereto,  or  for  the  creditors  to  receive  it,  in  the 
contrary  event. 

The  suspension  of  executions  which  are  pending  against  the  bankrupt  fulfils  the 
object  of  the  law,  that  is  to  maintain  a  complete  equality  between  the  creditors, 
which  is  indeed  the  principal  object  in  bankruptcy  proceedings. 

The  present  Code  declares  that  as  regards  the  estate,  the  bankruptcy  suspends 
the  running  of  interest  on  the  credits,  except  the  agreed  interest  on  such  credits  as 
are  secured  by  mortgage  or  pledge,  which  have  to  be  solely  met  by  the  proceeds  of 
the  assets  which  are  subject  to  that  liability.  It  also  extends  the  suspension  to  the 
running  of  ciurent  accounts,  directing  that  they  should  be  settled  forthwith,  so  as 
to  demand  or  meet  the  balance  thereof  in  the  proper  manner  and  form.  It  also 
decides  that  the  liabilities  arising  from  guaranties  lawfully  executed  by  the  bankrupt 
cease  from  the  day  of  the  declaration  of  the  state  of  bankruptcy  (arts.  975,  976  and 
977  of  the  Commercial  Code). 

The  effect  of  the  declaration  of  bankruptcy  with  respect  to  the  assets  of  the 
bankrupt,  as  regards  past  time,  is  to  avoid  certain  other  transactions,  as  the  commer- 
cial law  has  taken  care  to  declare.  Authors  divide  those  nullities  into  two  classes : 
some  which  operate  mechanically,  these  being  those  which,  as  referring  to  the  time 
anterior  to  the  declaration  of  bankruptcy,  are  declared  void  only  on  the  ground 
of  the  date  at  which  they  were  effected ;  and  the  others  being  those  which  may  be 
enforced  at  whatever  time  the  transaction  has  been  effected.  The  ipso  facto  nullities 
are  set  out  in  article  979  in  the  following  rule:  "all  contracts  or  transactions  which 
are  effected  for  voluntary  consideration  in  favour  of  ascendants  or  descendants,  or 
in  performance  of  immature  or  non-realised  obligations  are  void,  when  the  said  con- 
tracts or  transactions  are  effected  thirty  days  before  the  date  on  which  the  bankrupt 
failed  to  pay  the  first  obligation  whose  non-payment  constitutes  him  a  bankrupt." 
Gifts  of  property  of  all  kinds  are  included  in  this  article  and  according  to  article  2599 
of  the  CivH  Code  of  the  Federal  District,  remunerative  gifts  must  also  be  included. 
As  regards  transactions  made  and  effected  within  the  appointed  term  of  thirty  days, 
in  performance  of  immature  or  non-realised  obligations,  the  nullity  is  justified, 
because  an  advantage  would  otherwise  accrue  to  one  creditor  to  the  prejudice  of 
the  others. 

Article  978  of  the  Commercial  Code  refers  to  nullities  which  are  called  faculta- 
tive, and  which  are  not  mechanical,  saying:  "All  transactions  which  the  bankrupt 
has  effected  at  any  time  before  the  declaration  of  bankruptcy,  intentionally  defraud- 
ing thereby  the  rights  of  his  creditors,  are  void,  provided  that  the  person  with  whom 
he  contracted  had  knowledge  of  the  fraud."  By  common  consent,  the  fraud 
which  is  here  spoken  of  means  the  act  of  frustrating  the  law  or  the  rights  derived 
therefrom,  that  is,  the  act  of  flouting  or  eluding  the  provisions  of  the  law  or  rendering 
it  inoperative.  Jurisprudence  has  decided  also  that  this  action  of  nullity  may  be 
brought  by  creditors  of  all  kinds;  and  not  only  by  the  personal  creditors,  as  established 
by  the  Spanish  system  of  jurisprudence. 

Lastly,  article  982  must  be  cited  in  this  chapter  on  the  effects  of  the  declaration 
of  the  state  of  bankruptcy,  which  enacts  that  a  declaration  of  bankruptcy  pronounced 
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pronunciada  en  pais  extranjero  no  puede  invocarse  contra  los  acreedores  que  el 
fallido  tenga  en  la  Republica,  ni  para  disputar  los  derechos  que  pretendan  tener 
sobre  los  bienes  subsistentes  dentro  del  Territorio,  ni  para  anular  los  contratos 
que  hayan  celebrado  con  el  fallido.  Este  precepto  se  relaciona  con  el  contenido  en 
el  articulo  949  al  que  antes  se  ha  hecho  referenda  y  que  prev6  el  caso  de  quebrar 
en  el  Extranjero  una  negociacion  mercantil  que  tuviere  en  la  Repliblica  sus 
sucursales,  caso  en  el  que  ordena  que  se  pongan  estas  en  Uquidacion,  sin  perjuicio 
de  que  se  declaren  tambien  en  quiebra  esas  sucursales,  si  tal  fuere  legahnente  su 
estado;  ordenando  tambien  que  esta  quiebra,  tanto  para  su  declaracion  como  para 
sus  demas  efectos,  se  sujete  a  las  prescripciones  del  Codigo  de  Mexico.  Relacionado 
con  la  suspension  de  ejecuciones  contra  el  faUido,  se  encuentra  el  articulo  983, 
que  ordena  se  acumulen  a  los  autos  de  la  quiebra  todos  los  juicios  pendientes  contra 
el  quebrado,  excepto  los  siguientes :  I.  Aquellos  en  que  ya  este  pronunciada  y  noti- 
ficada  la  sentencia  definitiva  de  primera  instancia;  —  II.  Los  que  procedan  de 
creditos  hipotecarios  6  prendarios ;  —  III.  Los  que  tengan  por  objeto  remates  para 
pagar  deudas  de  Bancos  6  de  Instituciones  de  Creditos. 

Se  comprende  la  justicia  de  estas  disposiciones ,  porque  en  el  primer  caso 
el  acreedor  ha  adquirido  ya  sobre  determinados  bienes  del  deudor  un  dereeho  in- 
controvertible que  le  favorece  para  no  entrar  a  la  masa  de  acreedores ;  en  el  segundo, 
el  privilegio  de  los  creditos  hipotecario  6  prendario  les  impide  confundirse  con 
los  creditos  ordinarios;  y  en  el  tercero,  las  leyes  especiales  sobre  Instituciones  de 
Credito  no  permiten  tampoco  que  se  conf  undan  sus  derechos  con  los  de  la  generaUdad 
de  los  acreedores,  porque  esas  leyes  especiales  han  sido  dictadas  en  favor  de  los 
intereses  del  publico. 

Fijacion  de  la  epoca  de  la  quiebra. 

«Nuestro  Codigo,  dice  el  Senor  Moreno  Cora,  no  parece  haber  determinado 
con  toda  exactitud  cual  debe  ser  la  epoca  que  se  fije  a  la  quiebra,  puesto  que  en 
el  articulo  984  dice  que  per  regla  general  se  seiiala  como  epoca  de  la  quiebra,  la 
de  la  formacion  de  los  inventarios  6  balances  que  aclaren  dicho  estado,  siempre 
que  se  hayan  hecho  por  lo  menos  cada  afio.  Las  palabras  'por  regla  general  indican 
que  no  siempre  sera  esta  la  base  para  la  fijacion  de  la  epoca  de  la  quiebra,  y  esto 
nos  obUga  a  buscar  otra  mas  firme  para  no  incurrir  en  los  errores  a  que  podria 
conducirnos  la  confusion  en  una  materia  de  tanta  trascendencia. 

El  Codigo  actual,  segun  hemos  visto,  para  declarar  las  nulidades,  atiende  a 
la  fecha  en  que  el  fallido  dejo  de  pagar  la  primera  obUgacion  cuya  falta  de  pago 
le  constituya  en  estado  de  quiebra,  y  ordena  que  en  la  sentencia  graduatoria  se  fije 
la  epoca  de  la  quiebra,  al  mismo  tiempo  que  se  haga  la  califioacion  de  ella. 

De  lo  dicho  creemos  que  puede  decirse  que  la  epoca  de  la  quiebra  tiene 
que  producir  dos  efectos,  el  uno  para  los  acreedores  por  las  nulidades  a  que  puede 
dar  lugar,  y  el  otro  con  relacion  al  deudor  comiin,  por  la  caUficacion  que  se  haga 
de  los  actos  para  considerar  si  la  quiebra  ha  sido  casual,  culpable  6  fraudulenta. 

A  este  liltuno  efecto  juzgamos  que  se  refieren  los  articulos  974  y  siguientes 
del  Codigo,  segun  los  cuales  se  establece  como  criterio  para  fijar  la  epoca  de  la 
quiebra,  no  el  hecho  material  de  haber  suspendido  los  pagos,  sino  la  iusuficiencia 
de  los  medios  con  que  pueda  contar  el  quebrado  en  una  epoca  determinada  para 
saldar  sus  obUgaciones.» 

Las  otras  reglas  para  fijar  la  epoca  de  la  quiebra  se  encuentran  en  los  arti- 
culos 985  a  987  del  Codigo  de  Comercio,  y  son  las  siguientes:  la  imposibilidad  de 
cumpUr  con  sus  compromises  por  el  comerciante  determina  la  epoca  de  su  quiebra, 
aun  antes  de  la  f accion  de  inventario ;  el  incumphmiento  de  las  obUgaciones  civiles 
por  un  comerciante,  que  no  puedan  saldarse  sin  suspender  el  pago  de  sus  obUga- 
ciones de  comercio,  determina  tambien  la  epoca  de  la  quiebra  desde  la  fecha  en  que 
aqueUas  dejaron  de  cumplirse ;  y  por  ultimo,  la  facultad  para  modificarse  la  epoca 
de  la  quiebra  segun  las  consideraciones  de  justicia  a  que  iuduzcan  las  constancias 
del  juicio  relativo. 

Convenio  de  los  quebrados  con  sus  acreedores. 

El  C6digo  de  Comercio  permite  al  quebrado  celebrar  con  sus  acreedores  los 
convenios  que  estimen  oportunos,  con  algunas  contadas  limitaciones  que  se  refieren 
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in  a  foreign  country  cannot  be  relied  on  as  against  creditors  of  the  bankrupt  in  the 
Republic,  either  for  the  purpose  of  disputing  the  rights  which  they  claim  to  possess 
over  the  assets  subsisting  within  the  Federal  Territory,  or  for  annulling  contracts 
which  have  been  made  with  the  bankrupt.  This  precept  is  related  to  that  contained 
in  article  949,  to  which  reference  has  already  been  made,  and  which  provides  for  the 
case  of  the  foreign  bankruptcy  of  a  commercial  house  which  has  its  branches  in  the 
Republic,  in  which  case  it  directs  these  branches  to  be  put  into  liquidation,  without 
prejudice  to  those  branches  being  also  declared  bankrupt,  if  that  is  legally  their 
state.  It  directs  also  that  this  bankruptcy,  both  as  regards  the  declaration  thereof 
and  its  other  effects,  should  be  subject  to  the  provisions  of  the  Code  of  Mexico.  With 
reference  to  the  suspension  of  executions  against  the  bankrupt,  we  find  article  983 
which  directs  that  all  actions  that  are  pending  against  the  bankrupt  should  be 
consolidated  with  the  bankruptcy  record,  except  the  following :  I.  Those  in  which 
a  final  judgment  of  a  court  of  first  instance  has  already  been  pronounced  and  noti- 
fied; —  n.  Those  which  arise  from  mortgage  or  pledge  credits;  —  III.  Those  which 
are  brought  for  sales  by  auction  in  order  to  pay  debts  of  Banks  or  Credit  Institutions. 
The  justice  of  these  provisions  is  easily  understood,  because  in  the  first  case 
the  creditor  has  acquired  over  certain  property  of  the  debtor  an  incontrovertible 
right  in  his  favour  so  as  to  avoid  competition  with  the  mass  of  creditors ;  in  the  second, 
the  privilege  of  mortgage  or  pledge  credits  prevents  their  being  merged  in  the  general 
credits ;  and  in  the  third,  the  special  laws  on  Credit  Institutions  do  not  permit  their 
rights  to  be  merged  in  those  of  the  general  creditors,  because  those  special  laws 
have  been  passed  in  the  interest  of  the  pubKc. 

Fixing  the  date  of  the  bankruptcy. 

"Our  Code"  says  Moreno  Cora,  "does  not  appear  to  have  determined  quite 
exactly  what  should  be  the  date  to  be  fixed  for  the  bankruptcy,  as  in  article  984  it 
says  that  as  the  general  rule  the  date  of  the  drawing  up  of  inventories  or  balance 
sheets  which  reveal  the  said  state  is  appointed  as  the  date  of  the  bankruptcy,  provided 
that  they  have  been  made  at  least  each  year.  The  words  "by  the  general  rule" 
indicate  that  this  will  not  always  be  the  basis  for  fixing  the  date  of  the  bankruptcy, 
and  this  obliges  us  to  seek  a  firmer  basis,  so  as  not  to  incur  such  mistakes  as  might 
lead  us  into  confusion  in  a  matter  of  so  great  importance. 

For  the  purpose  of  declaring  nullities,  the  present  Code,  as  we  have  seen,  attends 
to  the  date  on  which  the  bankrupt  failed  to  meet  the  first  obligation  non-pajrment 
of  which  placed  him  in  a  state  of  bankruptcy,  and  directs  that  the  date  of  the  bank- 
ruptcy should  be  fixed  by  the  judgment  of  classification,  at  the  same  time  that  the 
characterisation  thereof  is  made. 

From  what  has  already  been  explained,  we  think  that  it  may  be  said  that  the 
date  of  the  bankruptcy  tends  to  produce  two  effects;  one  as  regards  the  creditors 
through  the  nullities  which  it  may  occasion,  and  the  other  with  relation  to  the 
common  debtor,  through  the  characterisation  to  be  made  of  the  acts  for  the  purpose 
of  considering  if  the  bankruptcy  has  been  accidental,  culpable  or  fraudulent. 

We  think  that  No.  974  and  the  following  articles  of  the  Code  refer  to  this  latter 
effect,  according  to  which  it  is  established  as  the  criterion  for  fixing  the  date  of  the 
bankruptcy,  not  the  material  fact  of  having  suspended  payment,  but  the  insufficiency 
of  the  resources  on  which  the  bankrupt  can  reckon  at  a  certain  date  for  the  purpose 
of  meeting  his  obligations." 

Other  rules  for  fixing  the  date  of  the  bankruptcy  are  to  be  found  in  articles  985 
to  987  of  the  Commercial  Code,  and  are  as  follows :  The  inability  to  fulfil  his  under- 
takings on  the  part  of  a  trader  determines  the  date  of  his  bankruptcy,  although 
before  drawing  up  the  inventory;  the  non-fulfilment  of  civil  obligations  by  a  trader, 
which  cannot  be  met  without  suspending  the  payment  of  his  commercial  obligations, 
determines  also  the  date  whereon  the  former  were  left  unfuKilled  as  the  date  of  the 
bankruptcy;  and  lastly,  the  power  of  altering  the  date  of  the  bankruptcy  according 
to  the  considerations  of  justice  induced  by  the  facts  of  the  bankruptcy  action. 

Arrangements  of  bankrupts  with  their  creditors. 
The  Commercial  Code  permits  bankrupts  to  make  such  arrangements  with 
their  creditors  as  they  think  fit,  with  some  stated  limitations  which  refer  to  the  time 
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al  tiempo  en  que  deben  oelebrarse  dichos  convenios,  &  la  inoapaoidad  de  algunos 
quebrados  para  celebrarlos,  y  4  la  nulidad  de  los  pactos  que  beneficien  a  uno  6 
varios  acreedores  con  perjuicio  de  los  demas. 

El  tiempo  para  celebrar  los  convenios  de  que  se  trata  es  antes  de  la  presen- 
tacion  de  la  quiebra  6  de  su  declaraci6n,  y  en  cualquier  estado  del  juicio  posterior 
al  reconocimiento  de  cr^ditos  y  a  la  caUficacion  de  la  quiebra ;  y  esto  se  comprende, 
porque  necesitan  ser  oidos  todos  los  acreedores,  segun  sus  derechos,  y  necesita 
tambien  saberse  la  conducta  del  quebrado  por  la  calificacion  de  la  quiebra,  porque 
no  gozan  del  derecho  de  celebrar  convenios  los  quebrados  fraudulentos,  ya  que 
este  derecho  es  un  beneficio  introducido  por  consideracion  al  deudor  desgraciado, 
pero  que  no  puede  concederse  a  un  delincuente. 

Respecto  a  la  incapacidad  de  los  quebrados,  fuera  de  los  fraudulentos  de  la 
que  acaba  de  hablarse,  prescribe  tambien  la  ley  la  de  los  quebrados  que  hayan 
quebrantado  el  arraigo ;  y  en  cuanto  a  la  nulidad  se  de  los  pactos  particulares  entre 
el  quebrado  y  cualquiera  de  sus  acreedores  clara  la:  el  acreedor  que  los  hiciere 
pierde  sus  derechos  en  la  quiebra,  y  el  quebrado,  por  este  solo  hecho  es  caUficado 
de  culpable  cuando  no  merezca  ser  considerado  como  quebrado  fraudulento. 

Los  acreedores  singularmente  privilegiados,  los  privilegiados  y  los  hipotecarios, 
si  no  toman  parte  en  el  convenio  del  quebrado,  conservan  sin  mutacion  sus  derechos ; 
pero  si  toman  parte,  quedan  comprendidos  en  las  esperas  6  quitas  que  se  acuerden 
sin  perjuicio  del  lugar  y  grado  que  corresponda  al  titulo  de  su  crldito  (arts.  988 
a  990  del  Codigo  de  Comercio). 

Ckjnsiderado  respecto  de  la  forma,  el  convenio  requiere  para  su  validez :  I.  Que 
se  celebre  en  junta  general  de  acreedores  donde  se  de  cuenta  del  estado  de  la  quie- 
bra y  de  lo  que  resulte  del  expediente  de  calificaciones,  a  fin  de  que  si  estas  se  lo 
permiten,  puedan  los  acreedores  aceptar  el  convenio  con  todos  los  dates  condu- 
oentes  k  ilustrar  su  decision;  —  II.  Que  se  apruebe  el  convenio  por  el  juez  de  los 
autos,  siendo  esta  resolucion  apelable  en  ambos  efectos  por  cualquier  acreedor, 
sea  cual  fuere  el  monto  de  su  credito,  y  salvo  que  scan  acreedores  privilegiados 
que  no  hayan  tomado  parte  en  el  convenio;  —  III.  Que  los  acreedores  que  no  hu- 
bieren  concurrido  a  la  junta  en  que  se  haya  acordado  el  convenio,  no  se  opongan 
k  la  aprobacion  de  que  acaba  de  hablarse. 

Las  causas  en  que  se  puede  fundarse  la  oposicion  al  convenio  estdn  limitadas 
por  la  ley,  la  que  dice  que  seran  unicamente:  I.  Defectos  en  la  forma  prescripta 
para  la  convocacion,  celebracion  y  deUberaoion  de  la  junta;  —  II.  Palta  de  perso- 
nalidad  6  representacion  en  alguno  de  los  votantes,  siempre  que  su  voto  decida 
la  mayoria  en  numero  6  cantidad;  —  III.  Inteligencias  fraudulentas  entre  el  deudor 
y  uno  6  mas  acreedores,  6  de  los  acreedores  entre  si  para  votar  a  favor  del  con- 
venio; —  IV.  Exajeracion  fraudulenta  de  cr6ditos  para  procurar  la  mayoria  de 
cantidaxl;  —  V.  Inexactitud  fraudulenta  en  el  balance  general  de  los  negocios  del 
f  aUido  6  en  los  inf ormes  de  los  sindicos  para  f acUitar  la  admision  de  las  proposiciones 
del  deudor. 

Para  aprobar  el  convenio  se  requiere  el  voto  de  un  numero  de  acreedores  que 
compongan  la  mitad  y  uno  mas  de  los  concurrentes,  siempre  que  su  interfe  en  la 
quiebra  cubra  las  tres  quintas  partes  del  total  pasivo,  deducido  el  importe  de  los 
cr6ditos  de  los  acreedores  hipotecarios  6  prendarios. 

Se  ve,  pues,  que  la  ley  facilita  el  remedio  de  la  situacion  del  deudor  facultan- 
dolo  para  celebrar  convenios  con  este  objeto,  y  no  limitandolos  sino  por  una  de 
las  dos  razones  siguientes:  primera,  la  citacion  irregular  de  los  acreedores,  puesto 
que  entonces  no  se  sabe  quienes  son  todos  estos,  ni  puede  presumirse  que  hayan 
renunciado  sus  derechos  al  no  concurrir  k  la  junta;  y  segunda,  la  intervencion  del 
fraude  en  el  convenio,  intervencion  que  constituye  un  deUto  que  no  puede  sancionar 
la  ley,  y  que  por  otra  parte  vicia  el  consentimiento  de  los  interesados  en  el  convenio. 

Los  efectos  del  convenio  son,  ante  todo,  segun  las  reglas  generales  de  los  con- 
tratos,  el  obligar  al  faUido  y  k  los  acreedores  k  su  cumpUmiento,  y  despu6s  el  que 
los  creditos  queden  extinguidos  en  la  parte  de  que  se  hubiere  hecho  remision  al 
quebrado,  aun  cuando  le  quedare  algun  sobrante  de  los  bienes  de  la  quiebra  6 
posteriormente  llegare  a  mejor  fortuna. 

Sigue  tambien  el  convenio  de  que  se  trata  las  reglas  generales  sobre  contratos, 
permitiendose  a  cualquier  acreedor  pedir  la  rescision  del  convenio  y  la  continuacion 
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when  the  said  arrangements  have  to  be  made,  to  the  incapacity  on  the  part  of  some 
bankrupts  for  making  them,  and  to  the  nullity  of  bargains  which  benefit  one  or 
more  creditors  to  the  prejudice  of  the  rest. 

The  time  for  making  the  arrangements  in  question  is  before  his  presentation 
in  the  bankruptcy  or  its  being  declared,  and  at  any  stage  of  the  proceedings  after 
the  examination  of  the  credits  and  the  characterisation  of  the  bankruptcy;  and 
this  will  easily  be  understood,  as  all  the  creditors  require  to  be  heard  according  to 
their  rights,  and  it  is  necessary  also  to  know  the  conduct  of  the  bankrupt  as  shown 
by  the  characterisation  of  the  bankruptcy,  because  fraudulent  bankrupts  do  not 
enjoy  the  right  of  making  arrangements,  as  this  right  is  a  benefit  introduced  out 
of  consideration  for  unfortunate  debtors,  but  is  one  that  cannot  be  granted  to  an 
offender. 

As  regards  the  incapacity  of  bankrupts,  apart  from  the  fraudulent  bankrupts 
of  whom  we  have  Just  spoken,  the  law  also  prescribes  the  incapacity  of  bankrupts 
who  have  disobeyed  a  we  exeat  order;  and  as  regards  the  nullity  of  private  bargains 
between  the  bankrupt  and  any  of  his  creditors,  the  creditor  who  makes  them  loses 
his  rights  in  the  bankruptcy,  and  the  bankrupt  by  this  sole  fact  is  characterised  as 
cidpable,  although  he  may  not  deserve  to  be  considered  as  a  fraudulent  bankrupt. 

Singularly  privileged  creditors,  privileged  creditors  and  mortgagees  preserve  their 
rights  without  change,  if  they  take  no  part  in  the  arrangement  with  the  bankrupt; 
but  if  they  do  take  part,  they  are  included  in  the  postponements  or  partial  acquit- 
tances which  may  be  agreed  upon,  without  prejudice  to  the  place  and  degree  of  the 
title  of  their  credit  (arts.  988  to  990  of  the  Commercial  Code). 

Considered  with  respect  to  its  form,  an  arrangement  requires  for  its  validity: 
I.  That  it  shoiild  be  made  at  the  general  meeting  of  creditors  where  the  state  of  the 
bankruptcy  is  reported  together  with  the  result  shown  by  the  file  of  characteri- 
sation, so  that  if  the  latter  permit  it,  the  creditors  may  accept  the  arrangement 
with  all  the  material  facts  for  enlightening  their  decision;  —  II.  That  the  arrange- 
ment should  be  approved  by  the  Judge  of  the  record,  this  decision  being  appealable 
with  stay  of  execution  by  any  creditor,  whatever  be  the  amount  of  his  credit,  except 
in  the  case  of  privileged  creditors  who  have  taken  no  part  in  the  arrangement ;  — 
in.  That  the  creditors  who  have  not  attended  the  meeting  at  which  the  arrange- 
ment was  agreed  upon,  do  not  oppose  the  approval  Just  mentioned. 

The  grounds  on  which  opposition  to  the  arrangement  can  be  based  are  limited 
by  the  law,  which  says  that  they  shall  only  be :  I.  Defects  in  the  prescribed  mode  of 
summoning,  holding  and  dehberating  at  the  meetiag;  —  II.  Want  of  locus  standi 
or  representative  capacity  of  any  of  the  persons  voting,  provided  that  his  vote 
decides  the  majority  in  number  or  amount;  —  III.  Fraudulent  understandings 
between  the  debtor  and  one  or  more  of  the  creditors,  or  of  the  creditors  inter  se 
for  voting  in  favour  of  the  arrangement;  —  IV.  Fraudulent  exaggeration  of  credits 
for  the  purpose  of  procuring  a  majority  in  amount;  —  V.  Fraudulent  inaccuracy 
in  the  general  balance  sheet  of  the  business  of  the  bankrupt  or  in  the  reports  of  the 
trustees  in  order  to  facilitate  the  passing  of  the  propositions  of  the  debtor. 

For  approving  of  the  arrangement  there  is  required  the  vote  of  a  bare  majority 
of  the  creditors  attending,  provided  that  their  interest  in  the  bankruptcy  is  equal 
to  three  fifth  parts  of  the  whole  liabilities,  after  deducting  the  amount  of  the  credits 
of  the  mortgagees  and  pledgees. 

It  appears  then  that  the  law  facilitates  remedying  the  position  of  the  debtor  by 
enabling  him  to  make  arrangements  with  this  object,  and  by  only  restricting  them 
for  one  of  the  two  following  reasons :  the  first,  the  irregular  summoning  of  the  cre- 
ditors, as  then  it  is  not  known  who  they  aU  are,  nor  can  it  be  presumed  that  they 
have  renounced  their  rights  by  not  attending  the  meetiag;  and  the  second,  the 
element  of  fraud  ia  the  arrangement,  an  element  which  constitutes  a  crime  the  law 
cannot  allow,  and  which  on  the  other  hand  vitiates  the  consent  of  the  persons  con- 
cerned in  the  arrangement. 

Under  the  general  rules  relating  to  contracts,  the  effects  of  the  arrangement 
are  in  particular  to  bind  the  bankrupt  und  the  creditors  to  perform  it,  then  that  the 
credits  are  extinguished  in  so  far  as  they  have  been  released  in  favour  of  the  bankrupt, 
even  when  some  surplus  remains  to  him  from  the  assets  of  the  bankruptcy  or  he  after- 
wards meets  with  better  fortune. 

The  arrangement  in  question  also  follows  the  general  rules  on  contracts,  by 
permitting  any  creditor  to  apply  for  the  rescission  of  the  arrangement  and  the  con- 
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de  la  quiebra,  en  el  caso  de  que  el  deudor  convenido  faltare  al  cumplimiento  de  lo 
estipulado. 

Paltando  al  convenio,  los  acreedores  no  satisfechos  integramente  con  lo  que 
pereiben  del  haber  de  la  quiebra,  conservan  accion  sobre  el  deudor  comun  sobre 
los  bienes  que  este  adquiera  posteriormente,  y  por  la  cantidad  que  se  les  reste 
(arts.  991  a  997  del  Codigo  de  Comercio). 

De  la  graduaci6n. 

En  el  capitulo  del  Codigo  de  Comercio  que  lleva  el  mismo  titulo  anterior,  se  encuen- 
tran  no  solo  las  disposiciones  relativas  a  la  prelacion  de  los  creditos  que  constituyen 
el  pasivo  de  la  quiebra,  sino  tambien  las  referentes  a  la  reivindicacion  de  los  bienes 
de  dominio  ajeno  que  existan  en  poder  del  deudor  comun  en  el  momento  de  practi- 
carse  la  diligencia  de  aseguramiento.  El  Codigo  ordena  que  sean  puestos  tales 
bienes  a  disposicion  de  sus  legitimes  duenos,  previo  el  reconocimiento  de  su  derecho 
en  junta  de  acreedores  6  en  sentencia  firme,  reteniendo  la  masa  los  derechos  que 
en  dichos  bienes  pudieran  corresponder  al  quebrado,  en  cuyo  lugar  quedara  sus- 
tituida  siempre  que  cumpUere  las  obMgaciones  anexas  a  los  mismos. 

El  criterio  del  Codigo  en  esta  materia  es  muy  claro;  considera  extraiios  & 
la  masa  los  bienes  cuya  propiedad  no  se  hubiere  transferido  al  quebrado  por  un 
titulo  legal  e  irrevocable.  Y  de  acuerdo  con  el,  senala  en  el  articulo  999  siguiente 
los  bienes  que  quedan  sujetos  a  la  reivindicacion  de  que  se  habla. 

Art.  999.  Se  consideraran  comprendidos  en  el  precepto  que  manda  devolver 
los  bienes  haUados  en  la  masa  de  los  recogidos  al  quebrado,  los  siguientes:  I.  Los 
bienes  dotales  inestimados  y  los  estimados  que  se  conservaren  en  poder  del  marido, 
si  constare  su  recibo  por  escritura  publica  inscrita  con  arreglo  al  articulo  21  de 
este  Codigo;  —  II.  Los  bienes  parafernales  que  la  mujer  hubiera  adquirido  por 
titulo  de  herencia,  legado  6  donacion,  bien  se  hayan  conservado  en  la  forma  que 
los  recibio,  bien  se  bayan  subrogado  6  invertido  en  otros,  con  tal  que  la  inversion 
6  subrogacion  se  haya  inscrito  en  el  Registro  Mercantil;  —  III.  El  patrimonio  del 
hijo  que  este  bajo  la  patria  potestad  6  del  pupilo  que  este  bajo  la  tutela  del  comer- 
ciante,  si  se  cumplio  oportunamente  con  el  registro  que  exige  el  citado  articulo  21 ; 
—  IV.  Los  bienes  y  efectos  que  el  quebrado  tuviere  en  su  poder  por  comision  de 
compra,  venta,  transito  6  entrega;  —  V.  Los  bienes  y  efectos  que  el  quebrado  tuviere 
en  deposito,  administraoion,  arrendamiento,  alquUer  6  usufructo ;  —  VI.  Las  letras 
de  cambio  6  pagares  que  sin  endoso  6  expresion  que  trasmitiere  su  propiedad,  se 
hubieren  remitido  para  su  cobranza  al  quebrado,  y  las  que  hubiere  adquirido  por 
cuenta  de  otro,  Mbradas  6  endosadas  directamente  en  favor  del  comitente;  — 
VII.  Los  caudales  remitidos  fuera  de  cuenta  corriente  al  quebrado  y  que  este  tuviere 
en  su  poder  para  entregar  4  persona  determinada  en  nombre  y  por  cuenta  del  comi- 
tente 6  para  satisfacer  obligaciones  que  hubieren  de  cumpUrse  en  el  domicUio  de 
aquel;  —  VIII.  Las  cantidades  que  estuvieren  debiendo  al  quebrado  por  ventas 
hechas  de  cuenta  ajena,  y  las  letras  6  pagares  de  igual  procedenoia  que  obraren 
en  su  poder,  aunque  no  estuvieren  extendidas  en  favor  del  dueno  de  las  mercancias 
vendidas  siempre  que  se  pruebe  que  la  obligaoion  procede  de  eUas  y  que  existian 
en  poder  del  quebrado  por  cuenta  del  propietario  para  hacerlas  efectivas  y  remi- 
tirle  los  fondos  a  su  tiempo,  lo  cual  se  presumira  de  derecho  si  la  partida  no  estu- 
viere  pasada  en  cuenta  corriente  entre  ambos;  —  IX.  Los  generos  vendidos  al 
quebrado  a  pagar  al  contado  y  no  satisfechos  en  todo  6  en  parte,  interin  existan 
embalados  en  los  almacenes  del  quebrado  6  en  los  t6rminos  en  que  se  hizo  la  entrega 
y  en  estado  de  distinguirse  especif ioamente  por  las  marcas  6  numeros  de  los  f ardos  6 
bultos ;  —  X.  Las  mercancias  que  el  quebrado  hubiere  comprado  al  f iado,  mientras  no 
se  le  hubiere  hecho  la  entrega  material  de  eUas  en  sus  almacenes  6  en  paraje  convenido 
para  hacerla,  y  aqueUas  cuyos  conocimientos  6  cartas  de  porte  se  le  hubieren  remi- 
tido despues  de  cargadas  de  orden  y  por  cuenta  y  riesgo  del  comprador;  —  XL  Los 
valores  u  objetos  dados  en  prenda  constituida  6  en  escritura  publica,  6  en  poliza 
otorgada  ante  Corredor,  6  en  el  titulo  Uamado  Bono  de  'prenda  a  que  se  refiere 
el  articulo  341,  a  menos  que  la  mayoria  de  los  acreedores  resuelva  recobrar  dichos 
valores  u  objetos  satisfaciendo  integramente  el  credito  k  que  estuvieren  afectos. 

Si  la  masa  no  hiciere  uso  de  6ste  derecho  y  se  tratare  de  un  Bono  de  prenda, 
se  aplicaran  las  disposiciones  del  capitulo  II,  titulo  IV,  del  libro  II  de  este  Codigo. 


MEXICO:  BANKRUPTCY.  73 

tinuation  of  the  bankruptcy,  when  the  debtor  who  has  made  the  arrangement  fails 
to  perform  the  agreement. 

When  there  is  no  arrangement,  the  creditors  who  have  not  been  paid  in  full 
with  what  they  receive  from  the  assets  of  the  bankruptcy,  preserve  their  right  of 
action  against  the  common  debtor  in  respect  of  property  subsequently  acquired  by 
him,  for  such  sum  as  remains  due  to  them  (arts.  991  to  997  of  the  Commercial  Code). 

Classification. 

In  the  Chapter  of  the  Commercial  Code  which  bears  the  above  title,  are  to  be 
found  not  only  the  provisions  relating  to  priority  of  the  credits  which  constitute  the 
liabilities  of  the  bankruptcy,  but  also  those  which  refer  to  claiming  property  be- 
longing "to  another  person  but  existing  in  the  control  of  the  common  debtor  at  the 
time  of  the  proceedings  for  securing  the  property.  The  Code  directs  that  such  pro- 
perty shall  be  placed  at  the  disposition  of  their  lawful  owners,  on  previous  acknow- 
ledgment of  their  rights  at  a  meeting  of  creditors  or  by  a  final  judgment,  the  estate 
retaining  such  rights  on  the  said  property  as  may  belong  to  the  bankrupt,  in  whose 
place  it  will  stand,  provided  that  it  fulfils  the  obligations  attached  thereto. 

The  criterion  of  the  Code  in  this  matter  is  quite  clear;  it  considers  as  foreign 
to  the  estate,  property  the  ownership  whereof  has  not  been  transferred  to  the  bank- 
rupt by  a  legal  and  irrevocable  title.  And  in  accordance  therewith,  it  defines  the 
property  which  is  subject  to  the  reivindicatio  in  question  in  the  following  article  999. 

Art.  999.  The  following  property  shall  be  considered  to  be  included  in  the  pre- 
cept which  directs  the  return  of  assets  found  in  the  mass  of  those  taken  from  the 
bankrupt :  I.  Unestimated  and  estimated  dowry,  kept  in  the  control  of  the  husband, 
if  the  receipt  thereof  is  shown  by  a  notarial  instrument  which  has  been  inscribed 
in  accordance  with  article  21  of  this  Code;  —  II.  Paraphernalia  acquired  by  the 
wife  by  way  of  inheritance,  legacy  or  donation,  whether  they  are  .preserved  in 
the  form  in  which  she  received  them,  or  whether  they  have  been  replaced  or 
exchanged  for  others,  provided  that  the  exchange  or  replacement  has  been 
inscribed  in  the  Commercial  Register;  —  III.  The  patrimony  of  a  child  who 
is  under  pafria  'potestas  or  of  a  ward  who  is  under  the  guardianship  of  the 
trader,  if  the  registration  required  by  the  said  article  21  has  been  duly  com- 
plied with;  —  IV.  Property  and  effects  which  the  bankrupt  has  in  his  control 
on  a  commission  to  seU,  purchase,  carry  or  deliver;  —  V.  Property  and  effects 
which  the  bankrupt  has  by  way  of  deposit,  administration,  lease,  hire  or 
usufruct;  —  VI.  Bills  of  exchange  and  promissory  notes  which  have  been  sent  to 
the  bankrupt  for  their  coHeetion,  without  indorsement  or  expression  transferring 
their  ownership,  and  those  which  he  has  acquired  on  accoimt  of  another,  drawn  or 
indorsed  directly  in  favour  of  the  principal;  —  VII.  Funds  sent  to  the  bankrupt 
apart  from  a  current  account,  which  he  has  in  his  control  for  delivery  to  a  certain 
person  in  the  name  and  on  account  of  the  principal  or  to  meet  obligations  which 
have  to  be  fulfilled  at  the  address  of  the  former;  —  VIII.  Sums  which  were  owing 
to  the  bankrupt  for  sales  made  on  another's  accoimt,  and  bills  and  promissory  notes 
of  Hke  origin  which  are  in  his  control,  although  they  are  not  drawn  in  favour  of  the 
owner  of  the  goods  sold,  provided  that  it  is  proved  that  the  obligation  arises  there- 
from and  that  they  existed  in  the  control  of  the  bankrupt  on  account  of  the  owner 
in  order  to  enforce  them  and  to  remit  him  the  funds  in  due  time,  which  shall  ipso 
facto  be  presumed  if  the  item  has  not  passed  into  the  current  account  between  the 
two ;  —  IX.  Goods  sold  to  the  bankrupt  for  cash  payment  and  not  paid  for  in  whole 
or  in  part,  while  they  exist  in  bales  in  the  bankrupt's  warehouses  or  in  the  places 
where  delivery  was  effected  and  in  a  condition  to  be  specifically  distinguished  by  the 
marks  or  numbers  of  the  bundles  or  packages ;  —  X.  Goods  which  the  bankrupt  has 
bought  on  credit,  as  long  as  material  delivery  thereof  has  not  been  made  to  him  in 
his  warehouses  or  in  a  place  agreed  for  so  doing,  and  those  whose  bills  of  lading  by 
sea  or  land  have  been  sent  him  after  they  have  been  shipped  or  loaded  to  the 
order  and  for  the  account  and  risk  of  the  buyer;  —  XI.  Securities  and  objects  given 
by  way  of  pledge,  constituted  either  by  notarial  instrument  or  by  a  contract  executed 
in  the  presence  of  a  broker,  or  by  a  security  called  a  pledge-bond,  to  which  article 
341  refers,  unless  the  majority  of  the  creditors  decides  to  recover  the  said  securities 
or  objects  by  paying  the  credit  to  which  they  are  subject  in  fuU. 

If  the  estate  does  not  avail  itself  of  this  right  and  a  pledge-bond  is  involved, 
the  provisions  of  Chapter  II,  Title  IV,  Book  II  of  this  Code  shall  apply. 
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Si  las  prendas  fueren  de  otra  clase,  el  acreedor  prendario  podrd  enajenarlas 
con  intervencion  de  Corredor  6,  en  su  defecto,  en  remate  judicial. 

El  sobrante  que  resultare  despu6s  de  extinguido  el  credito,  sera  entregado 
a  la  masa. 

Si,  por  el  contrario,  aun  resultase  un  saldo  contra  el  quebrado,  el  acreedor 
prendario  ocupara  en  la  graduacion,  per  ese  saldo,  el  lugar  de  cualquier  otro  acree- 
dor comun  mercantil. 

XII.  En  las  quiebras  de  los  Bancos  de  emision,  el  importe  de  los  billetes  que 
est6n  circulando. 

Despues  de  haber  hablado  de  la  entrega  de  los  bienes  ajenos,  que  algunas 
legislaciones  comprenden  entre  los  preceptos  referentes  a  los  creditos  Uamando  a 
los  propietarios  de  dichos  bienes  «acreedores  de  dominio»,  pasa  el  Codigo  de  Comercio 
a  establecer  la  graduacion  de  los  creditos,  para  lo  cual  los  divide  en  dos  seciones :  la 
primera,  que  comprende  los  creditos  que  hayan  de  ser  satisfechos  con  el  producto 
de  los  bienes  muebles  de  la  quiebra,  y  la  segunda  los  que  hayan  de  pagarse  con  el 
producto  de  los  inmuebles  (art.  1001). 

Hecha  esta  division,  que  es  fundamental,  establece  en  el  siguiente  articulo  1002 
la  prelaci6n  de  los  acreedores  de  la  primera  seccion,  por  el  orden  siguiente :  I.  Los 
acreedores  singularmente  privilegiados,  por  este  orden:  A.  El  Ksco,  sea  Federal, 
local  6  municipal;  —  B.  Los  gastos  para  la  seguridad  de  los  bienes,  administracion 
de  la  casa  fallida  y  demas  diligencias  judiciales  y  extrajudiciales  en  beneficio  comtin, 
siempre  que  hayan  sido  hechos  con  la  autorizacion  debida;  —  C.  Los  gastos  de  fune- 
rales  si  la  declaracion  de  quiebra  ha  tenido  lugar  despuds  del  f aUecimiento ;  — 
D.  Los  gastos  funerarios  del  faUido  que  ha  muerto  posteriormente  a  la  declaracion 
de  quiebra,  solo  tendran  privilegio  si  se  han  verificado  por  los  sindicos  6  adminis- 
tradores  de  la  quiebra,  6  por  su  acuerdo  y  con  autorizacion  del  juez;  —  E.  Los 
gastos  de  la  enfermedad  que  haya  causado  la  muerte  del  deudor  comlin,  en  caso 
de  quiebra  declarada  despu6s  del  f aUecimiento ;  —  F.  Los  acreedores  por  trabajo 
personal,  comprendiendo  a  los  dependientes  de  comercio  por  los  seis  ultimos  meses 
anteriores  a  la  quiebra;  —  G.  Los  arrendamientos  vencidos,  con  todo  lo  que  exista 
del  fundo  arrendado,  inclusa  la  cosecha  del  ano  tratandose  de  heredades ;  —  H.  Los 
acreedores  aUmenticios,  6  sean  los  que  hubieren  suministrado  aHmentos  al  que- 
brado 6  a  su  famiUa.  —  II.  Los  privilegiados  que  tuvieren  consignado  un  dereoho 
preferente  en  este  Codigo ;  —  III.  Los  acreedores  comunes  por  operaciones  mercan- 
tiles;  —  rV.  Los  acreedores  por  contratos  comprendidos  en  el  derecho  Civil,  sea 
cual  fuere  el  titulo  6  causa  del  credito. 

La  prelacion  en  el  pago  a  las  acreedores  de  la  segunda  seccion  se  sujeta  al 
orden  siguiente :  I.  Los  acreedores  con  derecho  real  en  los  t^rminos  y  por  el  orden 
que  establece  el  derecho  Civil;  —  II.  Los  acreedores  singularmente  privilegiados 
y  demas  enumerados  en  el  articulo  anterior  por  el  orden  establecido  en  el  mismo 
articulo  (arts.  1002  y  1003  del  Codigo  de  Comercio). 

Los  acreedores  perciben  sus  creditos,  sin  distincion  de  fechas,  a  prorrata  dentro 
de  cada  plazo  y  con  sujecion  al  orden  establecido  en  los  articulos  copiados;  y  no 
se  pasa  a  distribuir  el  producto  de  la  venta  entre  los  acreedores  de  un  grado,  letra 
6  niimero  de  los  fijados  en  los  mismos  articulos  1002  y  1003,  sin  que  queden  completa- 
mente  saldados  los  creditos  de  grado,  letra  6  ntimeros  anteriores,  segun  el  orden 
de  prelacion  que  establecen  los  mismos  articulos. 

Si  el  producto  de  la  venta  de  cada  una  de  las  diversas  clases,  muebles  e  in- 
muebles, en  que  el  Codigo  divide  el  haber  de  la  quiebras,  excediere  del  importe  de 
los  creditos  a  cuyo  pago  estan  asignados  respectivamente,  el  exceso  aumentard 
el  producto  de  la  venta  de  la  otra  division  de  bienes  (arts.  1004  a  1007  del  Codigo 
de  Comercio). 

De  la  rehabilitaci6n. 

El  Codigo  de  Comercio  no  define  la  rehabiUtacion;  pero  ya  se  sabe  que  es  el 
acto  de  recuperar  el  quebrado  la  capacidad  de  ejercer  el  comercio,  perdida  por  el 
hecho  de  la  quiebra. 

Al  sefialar  las  condiciones  mediante  las  cuales  puede  concederse  la  rehabili- 
tacion  al  faUido,  atribuye  en  primer  lugsir  la  competencia  para  hacerlo  al  juez  que 
haya  conocido  en  el  juicio  de  quiebra,  y  en  seguida  pasa  &  enumerar  las  condiciones 
mencionadas,  atenta  la  division  que  ha  establecido  de  quiebra  fortuita,  culpable 
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If  the  pledges  are  of  another  kind,  the  pledgee  may  sell  them  through  a  broker, 
or  failing  a  broker,  by  judicial  auction. 

The  surplus  resulting  after  the  credit  is  extinguished  shall  be  delivered  to  the 
estate. 

If  on  the  contrary,  there  still  results  a  balance  against  the  bankrupt,  the  pledgee 
shall  as  regards  this  balance  occupy  the  place  of  other  general  commercial  creditors 
in  the  classification  thereof. 

Xn.  In  bankrutpcies  of  banks  of  issue,  the  amount  of  the  notes  which  are  in 
circulation. 

After  having  spoken  of  the  delivery  of  the  property  of  another,  which  some 
systems  of  legislation  include  among  the  precepts  which  refer  to  credits,  caUing  the 
owners  of  the  said  property  "ownership  creditors",  the  Commercial  Code  goes  on 
to  establish  the  classification  of  credits,  for  which  purpose  it  divides  them  into  two 
sections:  the  first,  that  which  comprises  credits  which  have  to  be  met  with  the 
proceeds  of  the  movable  assets  of  the  bankruptcy,  and  the  second,  those  which  have 
to  be  paid  with  the  proceeds  of  the  immovables  (art.  1001). 

When  this  division,  which  is  fundamental,  has  been  made,  it  establishes  the 
priority  of  creditors  belonging  to  the  first  section,  in  the  following  order:  I.  Those 
creditors  who  are  singularly  privileged,  in  this  order :  A.  The  Treasuries,  whether 
Federal,  local  or  municipal;  —  B.  The  expenses  for  safeguarding  the  assets,  the 
administration  of  the  bankrupt  house  and  the  other  judicial  and  extrajudicial  mea- 
sures for  the  common  benefit,  provided  that  they  have  been  incurred  with  due 
authorisation;  —  C.  The  funeral  expenses,  if  the  declaration  of  bankruptcy  has  taken 
place  after  the  death ;  —  D.  The  funeral  expenses  of  a  bankrupt  who  has  died  sub- 
sequently to  the  declaration  of  bankruptcy  shall  only  be  privileged  if  they  have  been 
incurred  by  the  trustees  or  administrators  of  the  bankruptcy,  or  by  their  consent 
and  with  the  authorisation  of  the  judge;  —  E.  The  expenses  of  the  illness  which 
has  caused  the  death  of  the  common  debtor,  when  the  bankruptcy  is  declared  after 
the  death;  —  F.  Creditors  for  personal  work,  including  the  commercial  subordinates, 
for  the  last  six  months  previous  to  the  bankruptcy;  —  G.  Rents  which  are  due, 
together  with  all  the  appurtenances  of  the  leased  estate,  including  the  year's  harvest 
in  the  case  of  landed  property;  —  H.  Creditors  for  maintenance,  that  is,  those  who 
have  supplied  food  to  the  bankrupt  or  to  his  family;  —  II.  Such  privileged  creditors 
as  possess  a  preferential  right  enacted  by  this  Code;  —  HE.  General  creditors  in 
respect  of  commercial  transactions;  —  IV.  Creditors  in  respect  of  contracts  which 
come  within  the  civil  law,  whatever  be  the  title  or  causa  of  the  credit. 

Priority  of  pajnnent  to  creditors  of  the  second  section  is  subject  to  the  following 
order :  I.  Creditors  in  possession  of  a  real  right  in  the  terms  and  in  the  order  enacted 
by  the  civil  law;  —  II.  Such  creditors  as  are  singularly  privileged  and  the  others 
who  are  enumerated  in  the  preceding  article  in  the  order  enacted  by  the  said  article 
(arts.  1002  and  1003  of  the  Commercial  Code). 

Creditors  without  distinction  of  date  receive  their  credits  pro  rata  within  each 
period  and  subject  to  the  order  enacted  in  the  said  articles ;  and  the  proceeds  of  sale 
wiU  not  be  distributed  between  the  creditors  of  one  grade,  letter  or  number  as  laid 
down  by  the  said  articles  1002  and  1003,  unless  the  credits  of  the  preceding  grade, 
letter  or  number  are  paid  in  fuU,  according  to  the  order  of  priority  enacted  by  the 
said  articles. 

If  the  proceeds  of  the  sale  of  each  of  the  several  classes,  movables  and  immo- 
vables, into  which  the  Code  divides  bankruptcy  assets,  exceeds  the  amount  of  the 
credits  to  whose  payment  they  are  respectively  assigned,  the  excess  shall  augment 
the  proceeds  of  the  sale  of  the  other  division  of  the  assets  (arts.  1004  to  1007  of  the 
Commercial  Code). 

Discharge. 

The  Commercial  Code  does  not  define  discharge ;  but  it  is  clear  that  it  is  the  act 
whereby  a  bankrupt  recovers  his  legal  capacity  for  carrying  on  trade,  which  he  had 
lost  by  the  fact  of  the  bankruptcy. 

In  laying  down  the  conditions  under  which  the  discharge  may  be  granted  to  a 
bankrupt,  the  Code  in  the  first  place  assigns  the  competence  for  so  doing  to  the 
Judge  who  has  had  the  cognisance  of  the  bankruptcy  proceedings,  and  it  forthwith 
proceeds  to  enumerate  the  said  conditions,  having  regard  to  the  division  which  it 
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6  fraudulenta,  denominando  a  los  fallidos  de  primera,  segunda  6  tercera  olase, 
segtin  la  caUficacion  de  la  quiebra. 

Basta  a  los  fallidos  de  primera  clase,  es  decir,  d  los  de  quiebra  fortuita,  que 
protesten  en  forma  legal  atender  al  page  de  sus  deudas  tan  luego  como  su  situacion 
se  los  permita;  y  tambien  4  los  de  segunda  clase  siempre  que  para  ello  den  garantia 
y  que  esta  se  acepte  por  sus  acreedores.  Ademas,  en  caso  de  quiebra  fortuita  6 
culpable,  hay  rehabilitacion  taoita  desde  el  momento  en  que  los  fallidos,  por  con- 
venio  con  sus  acreedores,  continuen  en  la  administracion  en  sus  bienes.  Huelga 
decir  que  hay  tambien  rehabilitacion  de  hecho  luego  que  los  fallidos  de  estas 
clases  han  pagado  totalmente  a  sus  acreedores. 

No  asi  los  faUidos  fraudulentos,  sobre  quienes  pesa  una  responsabiHdad  penal, 
por  la  comision  del  fraude  en  sus  operaciones  mercantiles,  responsabiHdad  que  no 
puede  evitar  el  convenio  con  sus  acreedores,  y  que  no  puede  excluir,  y  si  solamente 
atenuar,  el  pago  que  hagan  los  faUidos  de  sus  deudas. 

El  recobro  por  el  quebrado  de  la  capacidad  para  ejercer  el  comercio,  por  medio 
de  la  rehabilitacion,  hace  cesar  todas  las  interdicciones  legales  que  produce  la 
declaracion  de  quiebra  (arts.  1009  a  1015  del  Codigo  de  Comercio). 

Quiebras  de  las  Sociedades  Mercantiles. 

Ya  se  ha  dicho  que  la  quiebra  de  una  sociedad  colectiva  6  de  una  cooperativa 
con  responsabiHdad  ilimitada  y  soHdaria,  importa  la  de  todos  sus  miembros,  y 
la  de  una  sociedad  en  comandita  solamente  la  de  los  comanditados ;  no  afectando, 
en  todas  las  demas  sociedades,  la  quiebra  de  ellas  a  sus  socios  en  particular.  Es 
tambien  principio  que  la  quiebra  de  uno  6  mas  socios  no  produce  por  si  sola  la  de 
la  sociedad. 

Cuando  la  quiebra  de  la  sociedad  produce  la  de  sus  miembros,  se  siguen 
con  separacion  las  respectivas  Hquidaciones ;  y  en  las  sociedades  colectivas  los 
acreedores  particulares  de  los  socios  cuyos  creditos  fueren  anteriores  a  la  consti- 
tucion  de  la  sociedad,  concurren  con  los  acreedores  de  esta,  colocandose  en  el  lugar 
y  grado  que  les  oorresponda,  conforme  a  la  prelacion  que  establecen  los  articiilos 
1002  y  1003  ya  copiados.  Los  acreedores  posteriores  solo  tienen  derecho  a  per- 
cibir  el  importe  de  sus  creditos  del  remanente,  si  lo  hubiere,  despues  de  satisfechas 
las  deudas  sociales.  Tanto  tratandose  de  acreedores  anteriores  como  de  posteriores 
a  la  constitucion  de  la  sociedad,  se  salva  la  preferencia  otorgada  a  los  creditos  hipo- 
tecarios,  conforme  a  las  prescripciones  de  derecho  comun. 

En  las  quiebras  de  sociedades  que  producen  las  de  sus  miembros,  esta  permitido 
en  interes  de  los  acreedores  y  de  algunos  deudores,  es  decir,  de  algunos  de  los  socios 
que  son  responsables  ilimitada  y  soUdariamente,  el  que  estos  se  Hbren  con  respecto 
a  los  acreedores  de  la  soUdaridad  de  su  obligacion,  ajustando  convenios  con  los 
mismos  acreedores,  y  en  este  caso  el  siudico  administra  todo  el  activo  social  con 
excepcion  de  los  bienes  particulares  del  socio  6  socios  convencionados.  Se  divide, 
pues,  el  haber  de  la  quiebra  en  una  parte  que  pertenece  a  la  masa  de  bienes  de  ella, 
y  en  otra  que,  aunque  tambien  garantiza  a  los  acreedores,  queda  sujeta  a  las  estipu- 
laciones  del  convenio,  no  pudiendose  apUcar  ningunos  bienes  de  la  masa  al  pago 
de  las  obligaciones  que  resulten  del  arreglo  que  el  socio  6  socios  hubieren  cele- 
brado  con  los  acreedores. 

Los  socios  convencionados  se  libran  de  la  soUdaridad  de  las  deudas  sociales, 
como  queda  dicho;  pero  se  consideran,  no  obstante  el  convenio,  como  quebrados 
y  se  les  apUca  la  regla  general  para  su  rehabilitaci6n,  esto  es,  la  justificacion  de 
que  se  han  pagado  todas  las  deudas  sociales. 

Tienen  obligacion  los  socios  comanditarios  sobre  compaiiias  anonimas  de  enterar, 
a  menos  que  las  acciones  sean  al  portador,  las  cantidades  que  se  obligaron  a  poner 
en  la  sociedad,  si  no  las  hubieren  entregado  al  tiempo  de  la  declaracion  de  quiebra 
de  esta;  y  si  a  la  vez  son  acreedores  de  la  quiebra,  no  pueden  aparecer  como  tales 
sino  por  la  diferencia  que  resulta  a  su  favor  despues  de  descontar  las  cantidades 
que  como  socios  se  obligaron  a  aportar  a  la  sociedad. 

Las  sociedades  anonimas  en  liquidacion  pueden  celebrar  convenios  que  tengan 
por  objeto  la  continuacion  de  su  empresa  bajo  las  condiciones  que  se  estipulen. 
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has  enacted  of  fortuitous,  culpable  and  fraudulent  bankruptcies,  denominating  the 
bankrupts  as  of  the  first,  second  or  third  class,  according  to  the  characterisation 
of  the  bankruptcy. 

It  is  enough  for  bankrupts  of  the  first  class,  that  is  to  say,  to  those  of  fortuitous 
bankruptcies,  to  protest  in  legal  form  that  they  will  attend  to  the  payment  of  their 
debts  as  soon  as  their  position  allows  them;  and  this  also  applies  to  bankrupts  of  the 
second  class,  provided  that  they  give  security  therefor  and  that  this  is  accepted  by 
their  creditors.  Besides,  in  cases  of  fortuitous  and  culpable  bankruptcies,  there  is  a 
tacit  discharge  from  the  time  at  which  the  bankrupts,  by  arrangement  with  their 
creditors,  continue  so  administer  their  property.  It  is  unnecessary  to  say  that  dis- 
charge also  occurs  i-pso  facto  as  soon  as  the  bankrupts  of  these  classes  have  paid 
their  creditors  in  fuU. 

But  not  so  the  fraudulent  bankrupts,  who  are  subject  to  a  crimiaal  liability 
through  committing  fraud  in  their  commercial  transactions,  a  liability  which  the 
arrangement  with  their  creditors  cannot  avoid,  and  which  payment  made  by  the 
bankrupts  of  their  debts  cannot  exclude,  but  can  merely  extenuate. 

The  recovery  by  a  bankrupt  of  the  legal  capacity  for  carrying  on  trade,  through 
the  discharge,  puts  a  stop  to  all  the  legal  inteidictions  produced  by  the  declaration 
of  bankruptcy  (arts.  1009  to  1015  of  the  Commercial  Code). 

Bankruptcy  of  commercial  associations. 

It  has  already  been  said  that  the  bankruptcy  of  an  unlimited  partnership  or 
of  a  co-operative  association  with  unlimited  and  joint  and  several  liability,  involves 
that  of  all  its  members,  and  that  of  a  limited  partnership,  only  that  of  the  unlimited 
partners ;  but  in  the  case  of  all  other  associations,  their  bankruptcy  does  not  make 
their  particular  members  bankrupt.  There  is  also  the  principle  that  the  bankruptcy 
of  one  or  more  members  does  not  per  se  produce  the  bankruptcy  of  the  association. 

When  the  bankruptcy  of  an  association  causes  the  banfauptcy  of  its  members, 
the  respective  liquidations  proceed  separately;  and  in  unUmited  partnerships,  the 
separate  creditors  of  the  partners  whose  credits  were  anterior  to  the  formation  of 
the  partnership,  rank  with  the  creditors  of  the  firm,  and  they  are  put  in  the  correspond- 
ing place  and  grade,  according  to  the  priority  enacted  by  the  above  articles  1002 
and  1003.  The  subsequent  creditors  are  only  entitled  to  receive  the  amount  of 
their  credits  from  the  remainder,  if  any,  after  the  payment  of  the  partnership  debts. 
In  the  case  both  of  the  creditors  anterior  to  the  formation  of  the  partnership  and 
those  who  are  subsequent,  exception  is  made  in  favour  of  the  preference  granted 
to  mortgage  credits,  under  the  provisions  of  the  common  law. 

In  bankruptcies  of  associations  causing  that  of  their  members,  it  is  allowable 
in  the  interest  of  the  creditors  and  of  certain  debtors,  that  is  to  say,  of  some  of  the 
members  who  are  jointly  and  severally  liable  without  limit,  that  they  should  liberate 
themselves  as  regards  the  creditors  in  respect  of  the  solidarity  of  their  obligation, 
by  making  arrangements  with  the  said  creditors,  and  in  this  case  the  trustee  ad- 
ministers the  whole  of  the  partnership  assets  with  the  exception  of  the  private 
property  of  the  member  or  members  with  whom  the  arrangement  is  made.  The 
assets  of  the  bankruptcy  are  divided,  therefore,  into  one  part  belonging  to  the  mass 
of  the  estate  thereof,  and  another  which,  although  it  also  guarantees  the  creditors, 
is  subject  to  the  stipulations  in  the  arrangement,  and  none  of  the  assets  of  the 
estate  can  be  applied  to  the  payment  of  the  obligations  arising  from  the  arrange- 
ment made  by  the  member  or  members  with  the  creditors. 

The  partners  who  have  arranged  are  liberated  from  the  solidarity  of  the  part- 
nership debts,  as  already  stated;  but,  notwithstanding  the  arrangement,  they  are 
deemed  bankrupts,  and  the  general  rule  about  discharge  applies  to  them,  that  is, 
the  proof  that  all  the  partnership  debts  have  been  paid. 

Limited  partners  and  members  of  limited  companies  are  bound,  unless  the  shares 
are  to  bearer,  to  pay  the  sums  which  they  are  obliged  to  contribute  to  the  association, 
if  they  have  not  paid  them  at  the  time  of  the  bankruptcy  thereof;  and  if  they  are 
at  the  same  time  creditors  of  the  bankruptcy,  they  can  only  appear  as  such  for  the 
difference  resulting  in  their  favour  after  deducting  the  sums  which  as  members  they 
were  bound  to  contribute  to  the  association. 

Limited  companies  in  liquidation  may  make  such  arrangements  as  have  for 
their  object  the  continuation  of  their  undertaking  under  the  terms  stipulated  by 
them. 
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Si  se  ban  emitido  obligaciones  al  portador  por  la  sociedad  fallida,  solo  pueden 
figurar  en  el  pasivo  de  la  quiebra  por  lo  que  reaknente  se  deba  de  eUas,  deduciendo 
todo  lo  pagado  como  amortizacion  6  reembolso  sobre  el  capital  de  dichas  obliga- 
ciones. 

Prev6  la  ley  el  caso  de  que  sea  abandonada  la  representacion  de  una  Compaiiia 
por  los  que  estuvieren  al  cargo  de  ella,  ordenando  al  efecto  que  la  Compania  est6 
representada  por  un  agente  del  Ministerio  Publico. 

Las  anteriores  disposiciones  estan  contenidas  en  los  articulos  1016  A  1024  del 
Codigo  de  Comercio. 

Quiebras  de  CompanJas  y  Empresas  de  Ferrocarriles  y  demas  Obras 

Ptiblicas. 

En  las  disposiciones  referentes  &  estas  quiebras  predomina,  como  era  debido, 
el  inter^  ptibMco  que  no  permite  que  se  interrumpa  el  servicio  publico  general, 
declarandose  asi  terminantemente  en  el  articulo  1027  del  Codigo  de  Comercio 
que  dice:  «Por  ninguna  accion  judicial  podra  interrumpirse  el  servicio  de  explo- 
tacion  de  los  Ferrocarriles  ni  de  ninguna  otra  Obra  Publica»;  pero  no  es  este  privi- 
legio  el  linico  con  que  cuentan  las  Empresas  de  que  se  trata  en  el  caso  de  cesar  en 
el  puntual  cumpUmiento  de  sus  obligaciones  meroantUes.  El  mismo  interes  ptibUco 
que  sufriria  con  la  interrupcion  de  la  explotaoion  de  la  Empresa,  ha  hecbo  admitir 
un  preliminar  para  la  declaracion  de  quiebra  de  esta,  que  es  la  suspension  de  pagos, 
como  estado  peculiar  juridico  del  incumplimiento  de  las  obligaciones. 

La  declaracion  de  suspension  de  pagos,  previa,  como  se  ha  dicho,  a  la  decla- 
racion de  quiebra,  puede  hacerse  a  instancia  de  acreedor  legitimo  6  a  soUcitud 
de  la  misma  Compania  6  Empresa  deudora,  tal  como  puede  hacerse  la  declaracion 
de  quiebra  en  los  casos  ordinaries.  Por  acreedores  legitimos  de  las  Empresas  de 
servicio  publico  se  entienden,  como  para  la  quiebra  en  general,  los  que  hayan  obte- 
nido  mandamiento  de  ejecucion  y  en  el  embargo  no  encuentren  bienes  libres  bastantes 
para  el  pago,  6  los  que  acrediten  que  estas  Empresas  6  Compaiiias  ban  suspendido 
de  xma  manera  general  el  pago  corriente  de  sus  obligaciones  (art.  1016  del  Codigo 
de  Comercio). 

Para  el  caso  de  que  la  misma  Compania  6  Empresa  deudora  se  presente  soli- 
citando  la  declaracion  de  estado  de  suspension  de  pagos,  debe  presentar  el  balance 
de  su  activo  y  pasivo,  como  en  todos  los  casos  de  quiebra;  y  si  no  lo  presenta  6 
si  la  declaracion  de  suspension  de  pagos  hubiese  sido  soUcitada  por  acreedores, 
el  juez  manda  que  se  forme  el  balance  en  el  termino  de  quince  dias,  pasados  los 
cuales  sin  presentarlo  se  hara  de  oficio  en  igual  termino  y  a  costa  de  la  Compaiiia 
6  Empresa  deudoras. 

Puede  suceder  que  la  Compaiiia  que  se  presente  en  estado  de  suspension  de 
pagos  para  que  se  haga  la  declaracion  respectiva,  solicite  al  propio  tiempo  convenio 
con  sus  acreedores,  y  en  este  caso,  previsto  por  la  ley,  manda  que  «para  los  efectos 
relatives  al  convenio,  se  dividen  los  acreedores  en  tres  grupos:  el  primero  que 
comprenda  los  cr6ditos  de  trabajo  personal  y  los  procedentes  de  expropiaciones, 
obras  y  material;  el  segundo  los  de  las  obligaciones  hipotecarias  emitidas  por  el 
capital  que  las  mismas  representan  y  por  los  cupones  y  amortizacion  vencidos 
y  no  pagados,  computandose  los  cupones  y  amortizacion  por  su  valor  total,  y  las 
obligaciones  segun  el  tipo  de  emision,  dividiendose  este  grupo  en  tantas  secciones 
cuantas  hubieren  sido  las  emisiones  de  obligaciones  hipotecarias;  y  el  tercero  todos 
los  demas  creditos,  cualquiera  que  sea  su  uaturaleza  y  orden  de  prelacion  entre 
si  y  con  relacion  &  los  grupos  anteriores»  (art.  1028  del  Codigo  de  Comercio). 

Los  efectos  de  la  declaracion  de  la  suspension  de  pagos  tienen,  como  es  de 
esperarse,  analogia  con  los  efectos  de  la  declaracion  de  quiebra  en  los  casos  comunes; 
pero  se  diferencian  tambi6n  de  estos  por  el  motive  fundamental  de  la  legislaoion 
especial  para  la  clase  de  quiebras  de  que  se  trata,  que  es  el  inter6s  del  publico  & 
quien  sirven  las  Empresas  faUidas.  Entre  los  efectos  an&logos  d  la  declaracion 
de  quiebra  en  los  casos  comunes  se  tiene  el  que  tal  declaracion  suspende  los  pro- 
cedimientos  ejecutivos  y  de  apremie;  y  entre  los  que  son  especiales  i  la  quiebra 
de  Empresas  de  servicio  publico  existe  la  de  no  perder  ni  la  posesion  de  los  bienes 
ni  la  administracion  de  la  Empresa,  que  seguramente  quedarian  en  circunstancias 
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If  bonds  to  bearer  have  been  issued  by  the  bankrupt  association,  they  can 
only  figure  in  the  liabilities  of  the  bankruptcy  for  what  is  really  due  thereon,  deduct- 
ing all  that  has  been  paid  by  way  of  redemption  or  repayment  of  the  principal  of 
the  said  bonds. 

The  law  provides  for  the  case  of  the  representation  of  an  association  being 
abandoned  by  those  who  were  in  charge  thereof,  directing  for  the  purpose  that 
the  association  should  be  represented  by  an  agent  of  the  Public  Attorney. 

The  preceding  provisions  are  contained  in  articles  1016  to  1024  of  the  Commer- 
cial Code. 

Bankruptcies  of  companies  and  undertakings  for  railroads  and  other  public 

works. 

The  public  interest  which  does  not  allow  of  the  interruption  of  a  general  public 
service  predominates,  as  is  right,  in  the  provisions  which  refer  to  these  bankrupt- 
cies, and  this  is  definitely  declared  by  article  1027  of  the  Commercial  Code,  which 
says:  "The  service  of  working  the  railroads  and  other  public  works  cannot  be 
interrupted  by  any  judicial  measures" ;  but  this  is  not  the  only  privilege  enjoyed 
by  the  undertakings  in  question  in  the  event  of  their  ceasing  punctually  to  perform 
their  commercial  obligations.  The  same  public  interest  which  would  suffer  by  the 
interruption  of  the  working  of  the  undertaking  has  occasioned  the  admission  of 
a  preliminary  event  for  the  purpose  of  the  declaration  of  bankruptcy,  and  that  is 
suspension  of  payment,  as  a  peculiar  juridical  status  arising  from  the  non-perform- 
ance of  such  obligations. 

The  declaration  of  suspension  of  payment,  as  a  preliminary  to  the  declaration 
of  bankruptcy,  as  has  already  been  stated,  may  be  made  at  the  instance  of  a  legal 
creditor  or  on  the  application  of  the  debtor  company  or  undertaking,  just  as 
the  declaration  of  bankruptcy  may  be  made  in  ordinary  cases.  By  legal  creditors 
of  undertakings  of  public  services  are  meant,  as  for  bankruptcy  in  general,  those 
who  have  obtained  an  order  for  execution  and  in  the  arrest  there  is  not  f oimd  enough 
free  property  for  the  payment,  and  those  creditors  who  prove  that  these  under- 
takings or  companies  have  generally  suspended  the  current  payment  of  their  obliga- 
tions (art.  1016  of  the  Commercial  Code). 

In  the  event  of  the  company  or  undertaking  presenting  itself  to  apply 
for  the  declaration  of  the  state  of  suspension  of  payment,  it  must  also  lodge  the 
balance  sheet  of  its  assets  and  liabiUties,  as  in  aU  cases  of  bankruptcy;  and  if  it 
fails  to  lodge  this,  or  if  the  declaration  of  suspension  of  payment  has  been  applied 
for  by  creditors,  the  judge  orders  the  balance  sheet  to  be  drawn  up  within  the  term 
of  fifteen  days,  and  if  this  term  expires  without  its  being  lodged,  it  must  be  done 
officially  in  a  like  term  and  at  the  expense  of  the  debtor  company  or  imdertaking. 

It  may  happen  that  the  company  which  presents  itself  in  a  state  of  suspension 
of  payment  for  the  corresponding  declaration  to  be  made,  applies  at  the  same  time 
for  an  arrangement  with  its  creditors,  and  in  this  event,  which  is  provided  for  by 
the  law,  it  d£ects  that  "for  such  purposes  as  relate  to  the  arrangement,  the  creditors 
are  divided  into  three  groups:  the  first  comprising  the  credits  for  personal  work 
and  those  proceeding  from  expropriations,  works  and  material;  the  second,  those 
of  mortgage  bonds  issued  for  the  principal  which  they  represent  and  for  such  coupons 
and  redemption  as  are  due  and  not  paid,  the  coupons  and  redemption  being  reckoned 
at  their  face  value,  and  the  bonds  at  the  price  of  issue,  this  group  being  divided 
into  as  many  sections  as  the  issues  of  mortgage  bonds  which  have  taken  place; 
and  the  third,  aU  the  other  credits,  whatever  be  their  nature  and  order  of  priority 
Mer  se  and  with  relation  to  the  previous  groups"  (art.  1028  of  the  Commercial 
Code). 

As  was  to  be  expected,  the  effects  of  the  declaration  of  suspension  of  payment 
are  analogous  to  the  effects  of  the  declaration  of  bankruptcy  in  ordinary  cases; 
but  they  differ  from  the  latter  through  the  fundamental  reason  of  the  special  legis- 
lation for  the  kind  of  bankruptcy  in  question,  which  is  the  interest  of  the  public 
which  is  served  by  the  bankrupt  undertakings.  Among  the  effects  analogous  to 
the  declaration  of  bankruptcy  in  ordinary  cases,  is  the  effect  that  such  declaration 
suspends  executive  proceedings  and  those  of  execution  or  compulsion  by  apremio;  and 
among  those  which  are  peculiar  to  the  bankruptcy  of  public  service  undertakings 
there  is  the  effect  of  not  losing  either  the  possession  of  the  property  or  the  administra- 
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dificiles  de  conciliarse  con  la  continuacion  de  los  trabajos  que  demanda  el  servlcio 
a  que  se  haUan  afectos  esos  mismos  bienes. 

Pero  la  posesion  y  administracion  de  sus  bienes  en  que  continuan  las  Empresas 
falUdas,  deben  estar  garantizadas  por  algunas  medidas  precautorias  que  impidan  el 
abuso  de  seme j  ante  situacion  privilegiada,  y  que  garanticen  los  derechos  de  los 
acreedores.  Asl,  para  conciliar  estos  dos  objetos,  el  articulo  1030  del  C6digo  de 
Comercio,  en  su  fraccion  segunda,  obUga  a  las  Companias  a  consignar  en  alguna 
institucion  de  credito  6  casa  de  comercio,  en  su  defecto,  los  sobrantes  que  tuviere, 
cubiertos  que  scan  los  gastos  de  administracion,  explotacion  y  construcci6n;  y  en 
su  fraccion  tercera  les  impone  el  deber  de  presentar  al  juez,  dentro  del  termino 
de  cuatro  meses,  una  proposicion  de  convenio  para  el  pago  de  los  acreedores,  y  que 
contenga  todos  los  requisites  legales  para  su  validez. 

Se  requiere  para  la  aprobacion  del  convenio,  que  ha  de  ser  redactado  como 
queda  dicho  anteriormente,  el  voto  de  las  tres  quintas  partes  de  cada  uno  de  los 
grupos  6  secciones  senalados  en  el  articulo  1028.  Si  es  precisa  una  segunda  con- 
vocatoria  por  no  haber  concurrido  por  la  primera,  mayoria  de  acreedores,  se  Umita 
el  voto  a  los  dos  quintos  del  total  de  cada  \ino  de  los  dos  primeros  grupos  y  de  sus 
secciones,  siempre  que  no  hubiere  oposicion  que  exceda  de  otros  dos  qvdntos  de 
cualquiera  de  dichos  grupos  6  secciones,  6  del  total  pasivo. 

Los  acreedores  disidentes  y  los  que  no  hubieren  concurrido  tienen  quince  dias 
para  oponerse  al  convenio  por  las  mismas  causas  que  en  los  convenios  celebrados 
por  el  quebrado  con  sus  acreedores  en  las  quiebras  ordinarias,  y  que  se  contienen 
en  el  articulo  993  ya  copiado. 

Aprobado  el  convenio  por  la  mayoria  de  los  acreedores,  computado  en  los  ter- 
minos  que  se  ha  dicho,  obedece  a  la  regla  general  de  los  contratos,  siendo  obUgatorio 
para  la  Compania  6  Empresa  deudora  y  para  todos  los  acreedores. 

Procede  la  declaracion  de  quiebra  de  las  Companias  6  Empresas,  a  soUcitud 
como  la  de  suspension  de  pagos  de  la  misma  Compania  deudora,  6  a  instancia  de 
acreedor  legitimo,  justificando  alguna  de  las  condiciones  que  siguen  y  que  senala 
el  articulo  1034  del  Codigo  de  Comercio:  I.  Si  transcurrieren  cuatro  meses  desde 
la  declaracion  de  suspension  de  pagos  sin  precisar  al  juez  la  proposicion  de  convenio ; 
—  n.  Si  el  convenio  fuere  desaprobado  por  sentencia  firme,  6  no  se  reuniesen  sufi- 
cientes  adhesiones  para  su  aprobacion  en  las  dos  convocatorias  a  que  antes  se  ha 
hecho  referenda;  —  III.  Si,  aprobado  el  convenio,  no  se  cumpliere  por  la  Compania 
6  Empresa  deudora  siempre  que  en  este  caso  lo  soliciten  acreedores  que  representen 
al  menos  la  vigesima  parte  del  pasivo. 

La  declaracion  de  quiebra  no  es  todavia  bastante  para  interrumpir  el  servicio 
publico,  y,  una  vez  hecha,  se  constituye  un  consejo  de  incautacion  compuesto  de 
un  presidente,  dos  vocales,  otro  por  cada  grupo  6  seccion  de  acreedores,  y  tres  a 
pluraUdad  de  todos  estos.  El  presidente  lo  nombra  el  Grobierno  6  la  corporacion 
que  hubiere  otorgado  la  concesion  en  cuya  virtud  se  explota  la  Empresa,  y  los  dos 
vocales  primeros  se  designan  por  la  Compania  6  Empresa  deudora. 

El  consejo  de  incautacion  se  sustituye  a  los  representantes,  Gerentes  6  Admi- 
nistradores  de  la  Compania  faUida  y  se  encarga  del  servicio  de  la  obra  publica, 
quedando  obHgado  a  depositar  en  alguna  institucion  de  credito  las  existencias  en 
metalico  6  valores  que  tuviere  la  Compaiiia  al  tiempo  de  la  incautacion,  asi  como 
los  sobrantes  que  rindiere  la  explotacion  del  servicio. 

Ya  se  ve  que  los  derechos  de  acreedores  y  deudor  en  esta  olase  de  quiebra  son 
distintos  de  los  que  tienen  en  los  casos  de  quiebra  ordinaria.  En  cuanto  a  la  gra- 
duacion  y  pago  de  acreedores  se  siguen  las  reglas  generales,  ya  mencionadas,  respecto 
a  los  acreedores  de  dominio,  acreedores  singularmente  privilegiados,  con  hipoteca 
6  prenda,  acreedores  comunes  por  operaciones  mercantHes,  y  por  ultimo,  acreedores 
comunes  de  derecho  civU ;  y  no  hay  que  olvidar  la  division  fundamental  que  establece 
el  articulo  1001  del  Codigo  de  Comercio  entre  los  creditos  cuyo  pago  debe  hacerse 
con  el  producto  de  los  bienes  muebles  de  la  quiebra,  y  los  creditos  que  deban  pagarse 
con  el  producto  de  los  inmuebles. 

Las  disposiciones  anteriores  relativas  a  las  quiebras  de  Companias  6  Empresas 
de  servicios  pubHcos  estan  tomadas  en  su  mayor  parte,  aunque  mejoradas  en  algunos 
detalles,  del  Codigo  Espaiiol  de  1885.  Ellas  no  hacen  mas  que  desenvolver  los  prin- 
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tion  of  the  undertaking,  which  would  certainly  otherwise  remain  in  circumstances 
which  would  be  difficult  to  reconcile  with  the  continuation  of  works  demanded  by 
the  public  service  to  which  the  said  property  is  subject. 

But  the  continuation  of  the  bankrupt  undertakings  in  the  possession  and  ad- 
ministration of  their  property  must  be  guaranteed  by  cerjiain  measures  of  precaution 
to  prevent  the  misuse  of  such  a  privileged  position,  and  to  secure  the  rights  of  the 
creditors.  Thus,  with  the  object  of  reconciling  these  two  objects,  article  1030  of 
the  Commercial  Code,  section  2,  obliges  the  companies  to  pay  into  some  credit 
institution,  or  in  default  thereof,  a  commercial  house,  such  surpluses  as  it  may 
have,  after  meeting  the  expenses  of  administration,  working  and  construction; 
and  in  section  3  it  lays  on  them  the  duty  of  presenting  to  the  Judge,  within  the 
term  of  four  months,  a  proposal  for  an  arrangement  for  the  payment  of  their  creditors, 
containing  all  the  legal  requisites  for  their  validity. 

For  the  approbation  of  an  arrangement,  it  is  necessary  that  it  should  be  drawn 
up  as  previously  stated,  and  have  the  vote  of  three  fifth  parts  of  each  of  the  groups 
or  sections  named  in  article  1028.  If  it  is  necessary  to  summon  a  second  meeting 
through  a  majority  of  creditors  not  having  attended  the  first,  the  vote  is  confined 
to  two  fifths  of  the  whole  of  each  of  the  first  two  groups  and  of  their  sections, 
provided  that  there  is  no  opposition  exceeding  other  two  fifths  of  any  of  the  said 
groups  or  sections,  or  of  the  total  liabilities. 

The  dissentient  creditors  and  those  who  have  not  attended  have  fifteen  days 
for  opposing  the  arrangement  for  the  same  causes  as  in  the  arrangements  made  by 
a  bankrupt  with  his  creditors  in  ordinary  bankruptcies,  which  are  contained  in  the 
above  article  993. 

When  the  arrangement  has  been  approved  by  the  majority  of  creditors,  reckoned 
in  the  terms  above  stated,  it  obeys  the  general  rules  of  contracts  and  is  binding  on 
the  debtor  company  or  undertaking  and  on  aU  the  creditors. 

The  declaration  of  the  bankruptcy  of  companies  or  xmdertakings  may  be  made 
on  the  application  of  the  debtor  company,  like  the  declaration  of  suspension  of 
payment,  or  at  the  instance  of  a  legal  creditor,  on  proving  one  of  the  following 
conditions,  as  contained  in  article  1034  of  the  Commercial  Code :  I.  If  four  months 
elapse  after  the  declaration  of  suspension  of  payment  without  submitting  a  proposal 
for  arrangement  to  the  judge;  —  11.  If  the  arrangement  is  disapproved  by  final 
judgment,  or  when  there  are  not  sufficient  adhesions  for  its  approbation  in  the  two 
meetings  to  which  reference  has  been  made;  —  HE.  If  the  arrangement  has  been 
approved,  but  is  not  performed  by  the  debtor  company  or  undertaking,  provided 
that  in  this  event  it  is  applied  for  by  creditors  who  represent  at  least  the  twentieth 
part  of  the  liabilities. 

The  declaration  of  bankruptcy  is  not  even  yet  sufficient  to  interrupt  the  public 
service,  but  as  soon  as  it  is  made,  a  council  of  superintendence  is  constituted,  composed 
of  a  president,  two  members,  another  for  each  group  or  section  of  creditors,  and  three 
more  of  the  creditors.  The  president  is  appointed  by  the  Government  or  the  corpora- 
tion which  granted  the  concession  under  which  the  undertaking  is  working,  and  the 
two  first  members  are  nominated  by  the  debtor  company  or  undertaking. 

The  council  of  superintendence  takes  the  place  of  the  representatives,  managers 
or  administrators  of  the  bankrupt  company  and  is  entrusted  with  the  service  of 
the  public  work,  under  the  obligation  to  deposit  in  some  institution  of  credit  the 
cash  and  valuables  possessed  by  the  company  at  the  time  of  the  superintendence,  as 
well  as  the  surpluses  afforded  by  working  the  service. 

We  have  already  seen  that  the  rights  of  the  creditors  and  of  the  debtor  in 
this  kind  of  bankruptcy  are  different  from  those  possessed  by  them  in  cases  of 
ordinary  bankruptcies.  As  regards  classification  and  payment  of  creditors  the 
general  rules  already  mentioned  are  followed,  namely,  those  which  refer  to  owner- 
ship creditors,  creditors  who  are  singularly  privileged,  those  with  mortgages  or 
pledges,  ordinary  creditors  in  respect  of  commercial  transactions,  and  lastly,  ordi- 
nary creditors  under  the  civil  law;  and  the  fimdamental  division  enacted  by  article 
1001  of  the  Commercial  Code  between  credits  whose  payment  has  to  be  effected 
by  the  proceeds  of  the  movables  of  the  bankruptcy,  and  the  credits  which  have  to 
be  paid  by  the  proceeds  of  the  immovables,  must  not  be  forgotten. 

The  preceding  provisions  which  refer  to  bankruptcies  of  companies  and  xmder- 
takings of  public  services,  although  amended  in  some  details,  are  taken  for  the 
most  part  from  the  Spanish  Code  of  1885.  They  do  not  extend  beyond  developing 
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cipios  establecidos  para  conciliar,  en  el  caso  de  incumplimiento  de  las  obligaciones 
mercantiles  de  las  Empresas  de  que  se  trata,  el  interes  de  la  administracion  con 
el  interes  privado  de  los  acreedores  que  reclaman  el  pago  de  los  cr6ditos,  y  el  interes 
del  publico  que  reclama  la  continuacion  del  servicio,  a  la  vez  que  el  destino  juridico 
de  los  bienes  del  quebrado  que  se  encuentran  afectos  asi  al  servicio  del  publico 
como  al  pago  de  los  acreedores. 

El  primer  principio  es  fundamental,  y  ya  queda  expresado :  por  ninguna  accion 
judicial  y  administrativa  puede  interrumpirse  el  servicio  de  la  explotacion  de 
la  obra. 

El  segundo  principio  es  que  no  puede  llevarse  a  efecto  la  ejecucion  decretada 
contra  una  Compania  de  las  que  se  habla,  sin  que  se  acredite  que  tiene  en  sus  ingresos 
un  sobrante  liquido  que  se  le  embargue. 

El  tercer  principio  es  que  toda  Compania  que  no  puede  cubrir  sus  obligaciones 
y  deba  por  lo  mismo  hacer  suspension  de  pagos,  puede  celebrar  un  convenio  con 
sus  acreedores,  sia  necesidad  de  acudir  desde  luego  al  procedimiento  de  quiebra 
que  se  establece  para  este  caso  en  las  obligaciones  mercantiles  ordinarias. 

El  cuarto  principio  es  que,  cuando  definitivamente  debe  constituirse  la  Empresa 
en  estado  de  quiebra,  queda  modifieado  el  procedimiento  ordinario  de  las  quiebras 
por  disposiciones  especiales,  asegurando  los  bienes  un  consejo  de  incautacion  que 
tiene  el  deber  de  continuar  la  explotacion  del  servicio  que  interesa  al  publico. 

Procedimiento  especial  de  la3  quiebras. 

El  titulo  rV  del  Ubro  quinto  del  Codigo  de  Comercio,  contiene  las  disposiciones 
que  rigen  el  procedimiento  en  los  juicios  de  quiebra. 

Queda  dicho  que  estos  pueden  iniciarse  a  soUcitud  del  mismo  deudor  6  d  ins- 
tancia  de  acreedor  legitimo,  asi  como  tambien  quedan  expresados  los  casos  en 
que  se  reputa  al  comerciante  en  estado  de  quiebra  4  efecto  de  hacer  la  declaracion 
respectiva.  En  la  ley  procesal  de  esta  materia  se  especifican  todavia  mas  los  casos 
en  que  es  procedente  hacer  tal  declaracion. 

El  articulo  1475  del  Codigo  de  Comercio  dice,  que  el  concurso  necesario,  6 
sea  el  juicio  de  quiebra  mercantil,  se  podra  ioiciar  de  la  manera  y  en  los  siguientes 
casos :  I.  Por  el  hecho  de  que  al  irse  a  ejecutar  una  sentencia  pasada  en  autoridad 
de  cosa  juzgada,  no  se  encuentren  bienes  suficientes  del  deudor  comerciante,  pues 
en  este  caso  el  juez,  a  peticion  de  parte  6  de  oficio,  abrira  el  juicio  de  quiebra;  — 
II.  Cuando  entablado  el  juicio  ejecutivo  correspondiente  sobre  el  pago  de  una  letra 
de  cambio,  un  mandato  a  la  orden  6  al  portador,  una  escritura  publica  6  poUza 
ante  corredor,  6  cualquiera  otro  titulo  que  traiga  aparejada  ejecucion,  no  se  en- 
cuentren bienes  suficientes  del  deudor,  6  6ste  no  deposite  6  afiance  el  importe  de 
la  demanda;  —  III.  Cuando  sigui^ndose  un  juicio  contra  un  comerciante  por  deudas 
civiles,  al  trabarse  la  ejecucion  respectiva,  ya  para  concluir  una  sentencia  ejecu- 
toriada,  ya  al  proceder  a  un  embargo  en  juicio  ejecutivo,  no  se  encontraren  bienes 
suficientes  independientes  de  los  que  forman  la  negociacion  mercantil  6  no  bastaren 
estos,  ni  se  depositare  6  afianzare  el  monto  de  la  demanda;  —  IV.  Por  el  hecho 
de  presentarse  un  biUete  de  Banco  protestado,  cualquiera  que  haya  sido  la  causa 
por  que  se  rehuso  su  pago,  si  no  fuere  de  falsedad.  Si  se  alego  esta  causa  y  en  el 
juicio  criminal  respectivo  se  probo  y  sentenci6  que  el  billete  no  era  falso,  se  podrd 
pedir  que  se  inicie  el  juicio  de  quiebra,  presentando  el  testimonio  de  la  sentencia, 
cuando  al  iniciarse  el  juicio  criminal  el  Banco  no  hubiere  depositado  el  importe 
del  billete  argiiido  de  falso ;  —  V.  Cuando  resultare  de  hecho  la  quiebra  de  un  Banco 
por  el  estado  de  operaciones  que  debe  publicar  mensualmente,  en  cuyo  caso  deber4 
abrirse  el  juicio  respectivo  &  peticion  de  cualquiera  de  sus  acreedores ;  —  VI.  Cuando 
de  cualquier  corte  de  caja  extraordiaario  que  mande  hacer  la  Secretaria  de  Hacienda 
resultare  que  el  Banco  est4  en  quiebra,  pues  con  el  simple  aviso  del  Ministerio,  el 
juez  procedera  a  iniciar  el  juicio;  —  VII.  En  el  caso  de  fuga  6  alzamiento  del  deudor; 
—  VIII.  Siempre  que  en  las  actuaciones  de  un  juicio  aparezca  el  estado  de  quiebra; 
pues  el  juez  de  eUas,  de  oficio  6  a  peticion  de  parte,  deberd.  abrir  el  juicio  correspon- 
diente; —  IX.  En  los  demas  casos  expresamente  determinados  en  este  Codigo. 
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the  principles  enacted  in  the  event  of  non-performance  of  the  obligations  of  the 
undertakings  in  question,  for  reconciling  the  interest  of  the  administration  with 
the  private  interest  of  the  creditors  claiming  the  payment  of  their  credits,  and  the 
interest  of  the  public,  which  claims  the  continuance  of  the  service,  when  the  legal 
destination  of  the  assets  of  the  bankrupt  are  thus  subject  to  the  service  of  the 
public  and  to  the  payment  of  the  creditors. 

_  The  former  principle  is  fundamental  and  has  already  been  stated :  by  no 
judicial  or  administrative  action  may  the  service  of  exploiting  the  work  be  inter- 
rupted. 

The  second  principle  is  that  executions  ordered  against  companies  such  as 
we  are  speaking  about  cannot  be  carried  into  effect,  without  its  being  proved  that 
they  have  in  their  takings  some  liquid  surplus  to  be  arrested. 

The  third  principle  is  that  all  companies  which  cannot  meet  their  obligations, 
and  which  must  therefore  suspend  payment,  may  make  arrangements  with  their 
creditors,  without  the  necessity  of  resorting  at  once  to  bankruptcy  proceedings  which 
are  enacted  for  this  event  in  ordinary  commercial  obHgations. 

The  fourth  principle  is  that,  when  an  undertaking  has  definitively  to  be  put 
into  a  state  of  bankruptcy,  the  ordinary  bankruptcy  proceedings  are  altered  by 
special  provisions,  by  a  council  of  superintendence  securing  the  assets,  with  the  duty 
of  continuing  the  working  of  the  service  which  concerns  the  public. 

Special  bankruptcy  proceedings. 

Title  rV,  Book  V,  of  the  Commercial  Code  contains  the  provisions  which  govern 
the  procedure  in  bankruptcy  proceedings. 

It  has  already  been  stated  that  these  may  be  initiated  on  the  application  of 
the  debtor  himself  or  at  the  instance  of  a  legal  creditor,  and  the  cases  in  which 
a  trader  is  deemed  to  be  in  a  state  of  bankruptcy,  for  the  purpose  of  making  the 
corresponding  declaration,  have  also  been  expressed.  Yet  more  cases  in  which 
this  declaration  may  be  made  are  specified  in  the  law  of  procedure  on  this  matter. 

Article  1475  of  the  Commercial  Code  says  that  the  necessary  proceeding,  that 
is,  the  commercial  bankruptcy  proceeding,  may  be  initiated  in  the  manner  and  as 
shown  by  the  following  cases :  I.  By  the  fact  that  on  proceeding  to  execute  a  judg- 
ment which  has  already  become  a  r&s  judicata,  sufficient  assets  of  the  trading 
debtor  are  not  to  be  foimd,  as  in  this  case  the  judge  must  open  the  bankruptcy 
proceedings  on  the  application  of  a  party  or  officially;  —  II.  When  the  proper  execu- 
tive action  has  been  commenced  for  the  payment  of  a  biU  of  exchange,  an  order  to 
pay,  whether  to  order  or  to  bearer,  a  notarial  instrument  or  a  contract  signed  in 
the  presence  of  a  broker,  or  any  other  document  which  carries  prompt  execution, 
and  sufficient  assets  of  the  debtor  are  not  to  be  found,  or  the  debtor  fails  to  deposit 
or  secure  the  amount  of  the  claim;  —  III.  When  in  the  course  of  an  action  against 
a  trader  for  civil  debts,  on  the  corresponding  execution  attaching  either  to  conclude 
a  final  judgment  or  on  effecting  an  arrest  in  an  executive  action,  sufficient  assets 
are  not  to  be  found  independent  of  those  which  form  the  commercial  house,  or  the 
latter  are  insufficient,  and  the  amount  of  the  claim  is  neither  deposited  nor  secured ; 
—  IV.  By  the  fact  of  the  presentment  of  a  protested  bank  note,  whatever  has  been 
the  cause  for  which  its  payment  has  been  refused,  other  than  forgery.  When  this 
reason  is  pleaded  and  in  the  corresponding  criminal  proceedings  it  is  proved  and 
adjudged  that  the  note  was  not  forged,  an  application  may  be  made  to  initiate  the 
bankruptcy  proceedings,  on  lodging  a  certified  copy  of  the  judgment,  when  at 
the  beginning  of  the  criminal  proceedings  the  bank  has  failed  to  deposit  the  amount 
of  the  note  which  is  alleged  to  be  forged;  —  V.  When  the  bankruptcy  of  a  bank 
is  in  fact  shown  by  the  statement  of  operations  which  it  has  to  publish  monthly, 
in  which  case  the  corresponding  proceedings  must  be  opened  on  the  application 
of  any  of  its  creditors;  —  VI.  When  from  any  extraordinary  examination  of  the 
coffers  ordered  to  be  made  by  the  Secretary  to  the  Treasury,  it  appears  that  the 
bank  is  bankrupt,  as  the  judge  must  proceed  to  initiate  the  proceedings  on  a  simple 
advice  from  the  Ministry;  —  VII.  In  the  event  of  the  flight  or  fraudulent  removal 
of  his  assets  by  the  debtor;  —  VIII.  Whenever  the  state  of  bankruptcy  appears 
from  the  record  of  an  action ;  as  then  the  judge  thereof  must  open  the  correspond- 
ing proceedings,  either  officially  or  on  the  application  of  a  party;  —  IX.  In  such 
other  cases  as  are  expressly  determined  by  this  Code. 
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Hay  que  advertir  respecto  de  la  declaracion  de  quiebra  hecha  de  oficio,  que 
la  jurisprudencia  la  considera  como  una  resolucion  demasiado  deUoada,  y  que  por 
tanto  no  debe  hacerse  por  los  tribunales  sino  con  excesiva  prudencia.  Se  ha  acep- 
tado  la  doctrina  francesa  en  este  punto,  la  que  establece  que  seria  de  temer  que 
por  un  exceso  de  celo  se  impidiesen  arreglos  amistosos  favorables  al  interes  del 
deudor  y  de  los  acredores  6  que  se  hiciese  irremediable,  agravandola,  una  situaci6n 
ya  bastante  comprometida. 

En  los  casos  especifioados  en  el  articulo  anterior,  el  juez  hace  desde  luego 
la  declaraci6n  del  estado  de  quiebra;  y  en  los  demas  casos  en  que  se  pida  esta  por 
los  acreedores,  se  manda  correr  traslado  por  tres  dias  al  deudor,  y  si  se  ofrecen 
pruebas  sobre  el  estado  del  haber  del  comerciante,  se  seiiala  un  t4rmino  para  reci- 
birlas,  que  no  pase  de  quince  dias,  terminado  el  cual  se  resuelve  sobre  la  declara- 
cion del  estado  de  quiebra,  siendo  esta  descision  apelable  linicamente  en  el  efecto 
devolutivo  (arts.  1476  y  1477  del  Codigo  de  Comercio). 

La  resolucion  que  declara  el  estado  de  quiebra  es  revocable  por  el  mismo  juez 
que  la  pronuncio,  y  al  efecto  debera  pedirse  la  revocacion  dentro  de  los  tres  dias 
siguientes  a  la  declaracion,  como  acaba  de  decirse,  siguiendose  en  ese  caso  los  tra- 
mites  acabados  de  mencionar. 

Si  el  mismo  comerciante  hubiere  hecho  la  manifestacion  respectiva  a  su  estado 
de  quiebra,  puede  pedir  la  revocacidn  del  auto  que  declare  ese  estado,  alegando 
algun  error  en  la  apreciacion  de  sus  negocios.  En  el  mismo  caso,  pueden  pedir  la 
revocacion  los  acreedores  del  comerciante,  aun  los  garantizados  con  privHegio, 
hipoteca  6  prenda. 

Unicamente  procede  la  revocacion  de  la  declaracion  de  estado  de  quiebra 
cuando  se  comprueba  plenamente  que  el  comerciante  6  sociedad  a  quien  se  atribuye 
estan  al  corriente  en  sus  pagos,  y  que  entre  el  pasivo  y  el  activo  de  los  mismos  no 
hay  una  diferencia  que  lo  determine.  No  puede  fundarse  la  revocacion  en  ninguna 
otra  causa  ni  en  la  de  convenio  de  los  acreedores,  aun  cuando  sea  unanime. 

Pasado  el  termino  para  solicitar  la  revocacion,  la  ley  presume  se  que  los  acree- 
dores y  el  deudor  comtin  consienten  el  auto  en  que  se  declara  el  estado  de  quiebra, 
y  se  fija  la  epoca  a  la  suspension  de  pagos  (arts.  1478  a  1483  del  Codigo  de  Comercio). 

Las  disposiciones  anteriores  son  las  relatives  al  concurso  necesario;  pero  el 
Codigo  preve  tambien  los  casos  de  Mquidacion  judicial  y  abandono  de  activo  por 
el  deudor  comun.  En  el  caso  de  Uquidacion  judicial,  el  comerciante  que  haya  suspen- 
dido  sus  pagos  puede  soHcitar  el  beneficio  de  ella,  dentro  de  los  tres  dias  siguientes 
&  la  suspension  acompaiiando  a  la  demanda  respectiva  un  estado  en  que  manifieste 
exacta  y  especificadamente  su  activo  y  su  pasivo,  el  nombre  y  domicilio  de  sus 
acreedores  y  los  motives  que  lo  obUgaron  a  suspender  los  pagos.  Llenados  estos 
requisites,  el  juez,  de  piano,  provee  el  auto  de  declaracion  de  quiebra,  en  virtud  del 
cual  se  practican  las  diUgencias  de  conservacion  de  los  bienes  y  se  nombran  los 
funcionarios  que  deben  intervenir  en  el  juicio  de  quiebra,  siguiendose  los  demas 
procedimientos  de  que  va  a  hablarse,  hasta  dejar  cerrado  el  examen  de  reconoci- 
miento  de  los  creditos. 

Concluido  este,  y  dentro  de  los  tres  dias  siguientes,  el  juez  cita  junta  general 
de  acreedores,  con  el  objeto  de  oir  las  indicaciones  de  los  interesados  sobre  la  posi- 
bilidad  de  llegar  a  un  convenio  que  arregle  la  situacion  de  todos.  Si  el  convenio 
se  logra,  queda  terminada  la  liquidacion  judicial  y  el  deudor  puesto  de  nuevo  al 
f rente  de  su  giro  y  en  posesion  de  sus  bienes,  segun  los  terminos  de  la  convencion 
aprobada.  Si  no  se  logra  el  convenio,  se  siguen  los  procedimientos  de  la  quiebra 
hasta  la  terminacion  de  esta. 

En  el  caso  de  abandono  de  activo,  que  es,  como  su  nombre  lo  indica,  aquel 
en  que  el  comerciante  cede  a  sus  acreedores  las  mercancias,  creditos  y  demas  valores 
que  tuviere  en  su  poder,  se  presenta  tambien  escrito  manifestando  la  cesion 
de  bienes  que  se  hace  en  favor  de  los  acreedores,  procediendose  en  un  todo  como 
en  la  liquidacion  judicial  cuya  tramitacion  acaba  de  exponerse. 

Del  aseguramiento  de  bienes. 
El  Codigo  de  Comercio  en  sus  articulos  1415  a  1428  determina  las  medidas 
que  han  de  tomarse  cuando  se  inicie  el  juicio  de  quiebra.  Ordena  que  el  juez  provea 


MEXICO:  BAI^KRUI'TCY.  79 

With  respect  to  declarations  of  bankruptcy  which  are  made  officially,  it  must 
be  noticed  that  jurisprudence  considers  it  as  a  decision  which  is  too  delicate,  and  that 
therefore  it  ought  only  to  be  made  by  the  tribunals  with  excessive  prudence.  The 
French  doctrine  was  accepted  on  this  matter,  which  lays  it  down  that  it  is  to  be 
feared  that  amicable  arrangements  favourable  to  the  interests  of  the  debtor  and 
the  creditors  might  be  prevented  by  an  excess  of  zeal,  or  that  a  situation  which 
is  already  compromised  enough  might  be  made  irremediable  by  aggravation. 

In  the  cases  specified  in  the  preceding  article,  the  judge  makes  the  declaration 
of  the  state  of  bankruptcy  forthwith;  and  in  the  other  cases  wherein  this  is  applied 
for  by  the  creditors,  service  is  ordered  for  three  days  on  the  debtor,  and  if  evidence 
is  offered  concerning  the  state  of  the  assets  of  the  trader,  a  term  for  receiving  this 
is  appointed,  not  exceeding  fifteen  days,  on  the  expiration  of  which  a  decision  is 
given  on  the  declaration  of  the  state  of  bankruptcy,  this  decision  being  appealable 
without  stay  of  execution  only  (arts.  1476  and  1477  of  the  Commercial  Code). 

The  decision  which  declares  the  state  of  bankruptcy  is  revocable  by  the  same 
judge  as  pronounced  it,  but  for  this  purpose  it  is  necessary  to  apply  for  the  revoca- 
tion within  the  three  days  following  the  declaration,  as  has  just  been  said,  and 
in  that  event  the  procedure  already  mentioned  must  be  followed. 

If  the  trader  has  himself  made  the  statement  respecting  his  state  of  bankruptcy, 
he  may  ask  for  the  revocation  of  the  order  declaring  that  state,  by  pleading  some 
mistake  in  appraising  his  business.  In  the  same  event,  the  creditors  of  the  trader 
may  also  ask  for  revocation,  although  they  are  secured  by  lien  (privilege),  mort- 
gage or  pledge. 

The  revocation  of  the  declaration  of  a  state  of  bankruptcy  will  only  be  ordered, 
when  it  is  fully  ptxjved  that  the  trader  or  association  against  whom  the  order  has 
been  made  is  effecting  his  or  its  ciurent  payments,  and  that  there  is  no  difference 
between  the  liabilities  and  assets  which  determines  such  state.  Revocation  cannot 
be  based  on  any  other  ground,  not  even  on  an  arrangement  with  the  creditors, 
although  it  is  unanimous. 

At  the  expiration  of  the  time  for  applying  for  revocation,  the  law  presumes 
that  the  creditors  and  the  common  debtor  consent  to  the  order  declaring  the  state 
of  bankruptcy,  and  the  date  of  the  suspension  of  payment  is  fixed  (arts.  1478  to 
1483  of  the  Commercial  Code). 

The  preceding  provisions  relate  to  obligatory  insolvencies;  but  the  Code  also 
provides  for  cases  of  judicial  liquidation  and  for  the  abandonment  of  his  property 
by  the  common  debtor.  In  the  event  of  judicial  liquidation,  the  trader  who  has 
suspended  his  payments  may  apply  for  the  benefit  thereof  within  the  three  days 
following  the  suspension,  accompanying  this  demand  with  a  statement  in  which 
he  correctly  and  specifically  sets  out  his  assets  and  liabilities,  the  names  and  ad- 
dresses of  his  creditors  and  the  reasons  which  have  obliged  him  to  suspend  payment. 
When  these  requisites  have  been  fulfilled,  the  judge  at  once  makes  an  order  declar- 
ing the  bankruptcy,  by  virtue  whereof  the  measures  for  preserving  the  assets  aie 
taken  and  the  officials  are  appointed  who  have  to  intervene  in  the  bankruptcy 
proceedings,  the  other  proceedings  of  which  we  have  spoken  following  on  up  to  the 
closing  of  the  examination  for  the  admission  of  credits. 

When  this  has  been  concluded,  and  within  the  three  following  days,  the  judge 
summons  a  general  meeting  of  creditors,  with  the  object  of  hearing  the  observations 
of  the  persons  concerned  about  the  possibility  of  arriving  at  an  arrangement,  to 
settle  the  position  of  them  all.  If  the  arrangement  is  obtained,  the  judicial  liquida- 
tion is  terminated  and  the  debtor  is  again  placed  at  the  head  of  his  business  and 
in  possession  of  his  assets,  according  to  the  terms  of  the  approved  arrangement. 
If  the  arrangement  is  not  obtained,  the  bankruptcy  procedure  follows  until  its 
termination. 

In  the  event  of  abandonment  of  assets,  which,  as  its  name  indicates,  is  that 
whereby  a  trader  assigns  to  his  creditors  the  goods,  credits  and  other  valuables  which 
he  has  in  his  control,  a  document  is  likewise  presented  showing  the  cessio  bonorum 
made  by  him  in  favour  of  the  creditors,  proceeding  in  all  respects  as  in  a  judicial 
liquidation,  the  procedure  whereof  has  just  been  explained. 

Securing  the  assets. 
In  articles  1415  to  1428  the  Commercial  Code  determines  the  measures  which 
have  to  be  taken  when  the  bankruptcy  proceedings  are  commenced.  It  directs  that 
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todo  lo  que  sea  conveniente  para  la  conservacion  de  los  bienes  de  la  masa  de  acree- 
dores,  nombrando  al  efecto  personas  de  notoria  honradez  y  respetabilidad,  que 
pueden  ser  comerciantes  conocidos  6  abogados  titulados,  con  el  caracter  una  de 
sindico  provisional,  y  otra  de  interventor,  haciendose  al  primero  entrega  de  la 
negociacion  con  todos  sus  libros  y  pertenencias,  determinandose  ademds,  las 
facultades  y  obligaciones  tanto  del  sindico  como  del  interventor,  quienes  por  este 
hecho  se  substituyen  en  lugar  del  deudor  que  queda  separado  de  la  administracion 
de  sus  bienes. 

Ya  se  ha  dicho  que  los  bienes  del  deudor  constituyen  la  unica  garantia  de  sus 
acreedores  y  es  prudente  que  se  le  prive  del  derecho  de  disponer  de  eUos  y  del  de 
administrarlos ;  pero  esto  solo  respecto  de  los  bienes  que  le  pertenezcan,  pues  los 
bienes  ajenos  habran  de  devolverse  a  sus  duenos  legitimos. 

El  nombramiento  de  sindico  6  interventor  de  que  acaba  de  hablarse  es  provi- 
sional, y  la  aceptacion  de  los  cargos  es  voluntaria;  pero  una  vez  aceptados  los  cargos 
no  pueden  renunciarse  siao  por  causa  muy  grave  a  juicio  del  juez,  quien  la  caUfica 
de  piano  y  sin  mas  recurso  que  el  de  responsabiUdad;  y  si  por  renuncia,  por  muerte 
6  por  cualquier  otro  motivo  que  sea  legitime,  cesan  en  sus  funciones  el  sindico  6 
el  interventor,  son  reemplazados  inmediatamente  por  el  juez. 

En  la  junta  que  siga  a  la  de  rectiticacion  de  creditos,  6  en  ella  misma,  se  proveera 
al  nombramiento  de  sindico  definitivo  por  el  voto  de  la  mayoria  de  los  acreedores, 
voto  que  sera  de  las  tres  cuartas  partes  de  los  presentes,  con  tal  que  representen 
las  dos  terceras  partes  de  los  creditos,  6  bien  las  dos  terceras  partes  de  los  acreedores 
con  las  tres  cuartas  partes  de  los  creditos,  haciendose  el  computo  unicamente  de 
personas  y  creditos  que  esten  presentes  en  la  junta  en  que  se  haga  la  votacion. 
El  sindico  definitivo  debe  durar  hasta  la  terminacion  del  concurso,  y  si  por  cual- 
quier motivo  Hegase  a  f altar,  sera  sustituido  de  la  misma  manera  que  fue  nombrado. 

Las  obligaciones  de  los  sindicos,  que  tienen  la  doble  representacion  de  los  acree- 
dores y  del  deudor  comtin  en  lo  relative  a  los  intereses  de  la  quiebra,  tienden  prin- 
cipabnente  en  su  cumplimiento  a  la  realizacion  favorable  de  los  bienes  que  hayan 
recogido  al  deudor,  y  al  ejercicio  de  los  derechos  que  competan  a  6ste  contra  terceras 
personas  y  que  pueden  ser  beneficiosas  a  los  acreedores.  Deben  tambien  auxiliar 
al  juez  de  los  autos,  y  a  este  fin,  formulan  su  opinion  sobre  la  admision  6  repulsa 
de  estos  cr6ditos  contra  el  quebrado  que  se  presenten  en  el  juicio,  y  forman  el  pro- 
yecto  de  graduacion  de  los  mismos  creditos  asi  como  tambien  dictaminan  sobre 
si  la  quiebra  ha  sido  fortuita,  culpable  6  fraudulenta,  a  efecto  de  que  el  juez  tenga 
a  la  vista  este  dictamen  al  hacer  la  calificacion  de  la  quiebra. 

Pero  para  Henar  el  principal  objeto,  que  es  el  de  la  realizacion  de  los  bienes 
de  la  quiebra,  la  primera  medida  preventiva  ordenada  por  la  ley  es  el  asegura- 
miento  de  bienes.  El  Codigo,  en  efecto,  determina  en  su  articulo  1492  que  tan 
luego  como  principie  el  juicio  de  quiebra,  se  nombren  el  sindico  y  el  interventor  pro- 
visionales :  al  primero  se  entregaran  los  bienes,  los  libros,  la  correspondencia  y  todos 
los  documentos  del  deudor,  Ubrandose  orden  a  la  Oficina  de  Correos  para  que  al 
mismo  sindico  se  le  entreguen  las  cartas  remitidas  al  deudor.  Ordena  tambien 
que  se  sellen  las  puertas  de  los  almacenes,  bodegas  6  despachos  del  deudor,  ponien- 
dose  razon  de  eUo  en  los  autos,  y  que  si  la  negociacion  tuviere  Sucursales  6  esta- 
blecimientos  fuera  del  territorio  jurisdiccional  de  la  quiebra,  se  practique  la  misma 
diligencia  por  medio  de  exhortos  dirigidos  al  juez  respectivo,  publicandose  el  auto 
de  declaracion  de  quiebra  por  tres  veces  consecutivas  en  el  Periodico  Oficial  del 
ddmicilio  del  comerciante  6  sociedad  quebrada,  y  que  se  inscriba  el  mismo  auto 
en  el  Registro  de  Comercio.  Al  dia  siguiente  de  puestos  los  seUos,  el  sindico  comienza 
a  hacer  el  inventario,  previa  citacion  del  interventor  y  del  deudor,  y  ante  el  escri- 
bano  de  los  autos  6  quien  haga  sus  veces,  tomandose  todas  las  precauciones  para 
la  exactitud  del  acto. 

Estas  son  las  disposiciones  que  contiene  el  Codigo  de  Comercio  en  sus  arti- 
culos  1429  a  1433,  relativas  a  la  administracion  de  la  quiebra  antes  de  que  se  prac- 
tique el  reconocimiento  de  los  creditos  y  que  se  nombre  sindico  definitivo. 

Hay  entre  ellas  alguna  muy  importante  y  que  hemes  reservado  para  el  ultimo 
lugar:  es  la  que  permite  al  sindico  provisional,  el  que  no  tiene  derecho  de  hacer 
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the  judge  shall  make  such  orders  as  are  suitable  for  preserving  the  assets  of  the 
creditors'  estate,  appointing  for  the  purpose  persons  of  known  honoiir  and  respect- 
ability, who  may  be  known  traders  or  advocates  holding  a  diploma,  one  with  the 
character  of  provisional  trustee,  and  the  other  as  supervisor,  delivering  to  the 
former  the  house  of  business  with  aU  its  books  and  belongings,  determining  also 
the  powers  and  obligations  both  of  the  trustee  and  supervisor,  who  by  this  fact 
are  substituted  in  place  of  the  debtor,  who  is  removed  from  the  administration 
of  his  asssets. 

It  has  already  been  said  that  the  assets  of  a  debtor  constitute  the.  only  secur- 
ity of  his  creditors  and  it  is  reasonable  to  deprive  him  of  the  right  to  dispose  thereof 
and  of  administering  them;  but  this  is  the  case  only  with  respect  to  the  assets 
which  belong  to  him,  as  the  property  of  others  must  be  returned  to  their  lawful 
owners. 

The  above-mentioned  appointment  of  trustee  and  supervisor  is  provisional, 
and  acceptance  of  the  offices  is  voluntary;  but  when  once  the  offices  have  been 
accepted,  they  cannot  be  resigned  except  for  a  reason  which  the  judge  considers 
very  serious,  and  this  he  characterises  at  once  and  with  no  further  recourse  but 
that  of  his  personal  liability;  and  if  the  trustee  or  supervisor  ceases  his  functions 
through  resignation,  death  or  any  other  lawful  reason,  he  is  immediately  re- 
placed by  the  judge. 

At  the  meeting  following  the  correction  of  the  credits  or  at  that  same  meeting, 
an  order  must  be  made  for  the  appointment  of  a  definitive  trustee  by  the  vote 
of  the  majority  of  the  creditors,  which  vote  must  be  that  of  three  fourth  parts 
of  those  who  are  present,  provided  that  they  represent  two  third  parts  of  the  credits, 
or  two  third  parts  of  the  creditors  with  three  fourth  parts  of  the  credits,  reckon- 
ing only  such  persons  and  credits  as  are  present  at  the  meeting  at  which  the  voting 
takes  place.  The  definitive  trustee  must  remain  until  the  termination  of  the  in- 
solvency, and  if  he  ultimately  fails  for  any  reason,  he  must  be  replaced  in  the  same 
way  as  he  was  appointed. 

The  fuKUment  of  obligations  of  the  trustees,  who  represent  both  the  creditors 
and  the  common  debtor  in  aU  that  relates  to  the  interests  of  the  bankruptcy,  tend 
chiefly  to  the  favourable  realisation  of  the  assets  which  they  have  received  from 
the  debtor,  and  to  the  exercise  of  such  rights  as  are  competent  to  him  against  third 
persons,  and  as  may  be  profitable  to  the  creditors.  They  must  also  assist  the 
judge  of  the  record,  formulate  their  opinion  on  the  admission  or  rejection  of  such 
credits  against  the  bankrupt  as  are  lodged  in  the  proceedings,  and  draw  up  the 
proposal  for  classifying  the  said  credits  and  also  give  their  opinion  whether  the 
bankruptcy  has  been  fortuitous,  culpable  or  fraudulent,  so  that  the  judge  may 
have  this  opinion  before  him  on  making  the  characterisation  of  the  bankruptcy. 

But  for  fulfilling  the  principal  object,  which  is  the  realisation  of  the  assets 
of  the  bankruptcy,  the  first  preventive  measure  directed  by  the  law  is  securing 
the  assets.  The  Code  in  fact  lays  down  in  article  1492  that  as  soon  as  the  bankruptcy 
commences,  the  provisional  trustee  and  supervisor  shall  be  appointed;  to  the 
former  must  be  delivered  the  assets,  books,  correspondence  and  all  the  documents 
of  the  debtor,  drawing  up  an  order  on  the  Post  Office  for  the  letters  sent  to  the 
debtor  to  be  delivered  to  the  said  trustee.  It  directs  also  that  the  doors  of  the 
warehouses,  store  rooms  and  offices  of  the  debtor  shall  be  sealed,  and  an  entry 
thereof  made  on  the  record,  and  that  if  the  business  house  has  branches  or  establish- 
ments away  from  the  territorial  jurisdiction  of  the  bankruptcy,  the  Uke  measures 
shall  be  taken  by  means  of  letters  of  request  addressed  to  the  proper  judge,  the 
order  declaring  the  bankruptcy  being  published  three  consecutive  times  in  the 
Official  Newspaper  of  the  domicil  or  address  of  the  bankrupt  trader  or  association, 
and  the  said  order  being  ordered  to  be  inscribed  in  the  Commercial  Register.  On 
the  day  following  the  placing  of  the  seals,  the  trustee  begins  to  make  the  inventory, 
on  previous  citation  of  the  supervisor  and  debtor,  and  in  the  presence  of  the  court 
notary  on  the  record  or  his  susbtitute,  all  precautions  being  taken  to  secure  the 
accuracy  of  the  act. 

Such  are  the  provisions  contained  in  articles  1429  to  1433  of  the  Comniercial 
Code  relating  to  the  administration  of  the  bankruptcy  before  the  examination  of 
credits  and  the  appointment  of  the  definitive  trustee  take  place. 

There  is  one  very  important  provision  among  them  and  this  we  have  reserved 
to  the  last  place;  it  is  that  which  permits  the  provisional  trustee,  who  is  not  entitled 
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ningunos  actos  de  disposicion  de  los  bienes,  vender  estos  porque  pudieran  per- 
derse,  disminuir  su  preeio,  6  perjudioarse  de  cualquiera  otra  manera  la  negociacion 
que  esta  a  su  cargo.  Para  celebrar  los  contratos  correspondientes  necesita  la  autori- 
zacion  del  juez,  quien  la  concede  previa  audiencia  y  dictamen  del  Ministerio  Publico. 
Tambien  se  requiere  para  concederla  oir  la  opinion  del  interventor  cuyas  funciones 
son  vigUar  la  conducta  del  sindico  en  lo  administrativo  y  ayudarlo  en  el  desempeno 
de  sus  gestiones  judiciales. 

Ya  volvera  a  hablarse  sobre  los  sindicos,  en  el  desempeno  de  sus  funciones,  en 
la  nota  sobre  la  administraeion  de  la  quiebra,  para  seguir  el  orden  trazado  por 
el  Codigo  en  esta  materia. 

De  la  rectificacion  de  creditos. 

El  reconocimiento  y  admision  de  creditos  a  cargo  del  deudor  comun,^  es  la 
liqvddacion  del  pasivo  de  la  quiebra,  y  se  prepara  por  los  sindicos,  verificandose 
por  los  mismos  acreedores. 

El  procedimiento  que  con  este  objeto  marca  la  ley  tiene  por  fundamento  que 
la  noticia  del  quebrado  sobre  los  creditos  a  su  cargo,  asi  como  el  inventario  de  su 
activo  y  pasivo  pueden  no  ser  exactos,  y  tambien  pueden  no  serlo  los  documentos 
justificativos  de  los  creditos  que  se  presenten,  siendo  posible  que  se  pretenda  hacer 
valer  alguna  deuda  simulada  6  nula  por  otra  causa,  segHn  las  prescripciones  legales. 
Con  el  reconocimiento  de  los  creditos  termina  lo  que  se  llama  el  periodo  preparatorio 
de  la  quiebra,  porque  la  ley  permite  al  deudor  comun,  despues  que  sus  creditos 
ban  sido  reconocidos  y  rectificados,  celebrar  convenios  con  sus  acreedores,  y  para 
ello  se  necesita  tener  la  certeza  de  que  los  acreedores  que  ban  de  intervenir  en  tales 
convenios  lo  son  en  realidad  y  por  que  cantidad  tienen  derecbo  a  votar;  y  tambien 
tener  un  conocimiento  perfecto  del  activo  y  pasivo  de  la  negociacion  para  deter- 
minar  basta  donde  Uega  la  insolvencia  del  quebrado. 

El  Codigo  de  Comercio  contiene  prescripciones  relativas  a  los  siguientes  puntos : 
I.  El  tiempo  en  que  ban  de  presentarse  los  creditos;  —  II.  La  manera  de  presen- 
tarlos ;  —  III.  La  rectificacion  de  los  creditos  y  admision  de  ellos  por  la  junta  general 
de  acreedores  convocada  al  efecto  y  IV.  La  oposicion  a  las  resoluciones  de  la  junta 
y  la  tramitacion  que  deba  seguirse. 

En  cuanto  al  termino,  distingue  el  que  corresponde  a  los  acreedores  residentes 
en  la  Republica,  mandando  que  se  presenten  los  justiticantes  de  los  creditos  dentro 
de  diez  dias  si  residen  los  acreedores  a  menos  de  doscientos  kilometres  del  lugar 
del  juicio,  de  veiate  si  residen  a  menos  de  cuatrocientos,  y  de  treinta  si  residen  a 
mayor  distancia. 

Los  acreedores  residentes  en  el  Extranjero  tienen  los  siguientes  terminos:  los 
que  residan  en  la  America  del  Norte  6  en  las  AntiUas,  dos  meses;  en  Europa  6  en 
la  America  Central,  tres  meses;  en  la  America  Meridional,  cuatro  meses;  y  cinco 
los  que  residan  en  cualquiera  otra  parte. 

Estos  terminos  se  cuentan  desde  la  notificacion  del  auto  de  declaracion  del 
estado  de  quiebra  que  se  bace  por  medio  de  cedula,  despacbo  6  exhorto  a  los  acree- 
dores cuyo  domicilio  sea  conocido,  y  por  tres  pubUcaciones  consecutivas  en  el 
Periodico  Oficial  a  los  de  domicilio  desconocido;  reemplazando  en  todo  caso  a  los 
acreedores  ausentes  mientras  se  presentan  un  Agente  del  Ministerio  Publico. 

Esta  sancionada  esta  disposicion  referente  a  los  terminos  en  que  los  creditos 
deben  presentarse  por  los  articulos  1464  y  1465,  el  primero  de  los  cuales  prescribe 
que  «los  acreedores  que  no  presentaren  los  documentos  justificativos  de  sus  creditos 
en  los  di versos  plazos  que  para  todos,  segun  sus  oasos,  se  ban  prescrito  en  la  presente 
ley,  perderan  el  privilegio  que  tengan,  y  quedaran  reducidos  a  la  clase  de  acree- 
dores comunes  para  percibir  las  por  clones  que  les  corresponda  bajo  esta  calidad 
en  los  dividendos  que  estuvieren  aun  por  hacerse  cuando  intentaren  su  reclamacion, 
precediendo  el  reconocimiento  de  la  legitimidad  de  sus  creditos,  que  se  bara  judi- 
cialmente  a  expensas  de  los  mismos  acreedores  morosos  con  citacion  y  audiencia 
de  los  siadicos. 

Si  los  acreedores  morosos  no  gozaren  de  privilegios,  perderan  la  tercera  parte 
de  lo  que  deberian  percibir  por  razon  de  su  credito.» 

Y  el  artioulo  1465:  «Si  cuando  se  presenten  los  acreedores  morosos  a  reclamar 
sus  derecbos,  estuviere  ya  repartido  todo  el  baber  de  la  quiebra,  no  seran  oidos.» 
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to  do  any  acts  in  disposal  of  the  assets,  to  sell  them  on  the  ground  that  they  will 
probably  be  lost,  diminished  in  price,  or  that  the  busiaess  house  with  which  they  are 
entrusted  prejudiced  in  some  other  way.  The  authorisation  of  the  judge  is  necessary 
for  making  the  corresponding  contracts,  and  he  grants  this  after  hearing  the  opinion 
of  the  Public  Attorney.  For  granting  it  he  must  also  hear  the  opinion  of  the  super- 
visor, whose  functions  are  to  watch  the  conduct  of  the  trustee  in  the  administration 
and  to  assist  him  in  the  discharge  of  his  judicial  actions. 

We  shall  again  speak  about  the  trustees  and  the  discharge  of  their  functions, 
in  the  note  on  the  administration  of  the  bankruptcy,  in  order  to  follow  the  order 
sketched  by  the  Code  on  this  subject. 

Correction  of  the  credits. 

The  examination  and  admission  of  the  debts  due  by  the  common  debtor  is 
the  liquidation  of  the  liabilities  of  the  bankruptcy,  and  is  prepared  by  the  trustees 
and  investigated  by  the  creditors  themselves. 

The  proceeding  appointed  by  the  law  for  this  purpose  is  based  upon  the  know- 
ledge of  the  bankrupt  concerning  the  debts  due  by  him,  also  the  inventory  of  his 
assets  and  liabilities  may  not  be  correct,  and  also  the  documents  proving  the  debts 
lodged  may  be  in  the  same  condition,  it  being  possible  that  some  debt  which  is 
feigned  or  void  for  some  reason  according  to  the  provisions  of  the  law  is  claimed 
to  be  enforced.  What  is  called  the  preparatory  period  of  the  bankruptcy  termi- 
nates with  the  examination  of  the  credits,  because  the  law  allows  the  commori  debtor, 
after  his  debts  have  been  examiaed  and  corrected,  to  make  arrangements  with 
his  creditors,  and  for  that  purpose  it  is  necessary  to  be  siure  that  the  creditors  who 
are  to  take  part  in  such  arrangements  should  be  so  in  reality  and  for  what  sum  they 
are  entitled  to  vote ;  and  also  to  have  a  perfect  knowledge  of  the  assets  and  liabilities 
of  the  house  in  order  to  determine  how  far  the  insolvency  of  the  bankrupt  extends. 

The  Commercial  Code  contains  provisions  referring  to  the  following  points: 
I.  The  time  at  which  the  credits  have  to  be  lodged ;  —  II.  The  manner  of  present- 
ing them;  —  III.  The  correction  of  the  credits  and  their  admission  by  the  general 
meeting  of  creditors  summoned  for  that  purpose;  —  and  IV.  The  opposition  to 
the  resolutions  of  the  meeting  and  the  procedure  which  has  to  be  followed. 

As  regards  the  time,  there  is  a  distinction  between  that  which  relates  to  the 
creditors  resident  in  the  RepubUc,  the  Code  directing  them  to  lodge  the  proofs 
of  their  credits  within  ten  days  if  the  creditors  reside  under  two  hundred  kilometres 
from  the  place  of  the  proceedings,  twenty  if  they  reside  under  four  hundred,  and 
thirty,  if  they  reside  at  a  greater  distance. 

Creditors  who  reside  abroad  have  the  following  terms:  those  who  reside  in 
North  America  or  in  the  West  Indies,  two  months;  in  Em-ope  or  Central  America, 
three  months;  in  South  America,  four  months;  and  five,  those  who  reside  in  any 
other  part. 

These  times  are  reckoned  from  the  notification  of  the  order  declaring  the  state 
of  bankruptcy,  which  is  made  by  means  of  a  certificate,  despatch  or  letter  to  those 
creditors  whose  addresses  are  known,  and  by  three  consecutive  publications  in 
the  Official  Newspaper  to  those  whose  address  is  unknown;  the  places  of  absent 
creditors  being  always  taken  by  a  representative  of  the  Public  Attorney  until  they 
present  themselves. 

This  provision  referring  to  the  times  within  which  credits  have  to  be  lodged 
is  sanctioned  by  articles  1464  and  1465,  the  former  whereof  prescribes  that  "such 
creditors  as  fail  to  lodge  documents  proving  their  credits  in  the  diverse  times  which 
have  been  provided  by  this  law  for  aU,  as  their  case  maybe,  shall  lose  their  privilege, 
and  shall  be  reduced  to  the  class  of  ordinary  creditors  for  the  purpose  of  receiving 
such  share  as  belongs  to  them  in  this  character  in  the  dividends  which  have  still 
to  be  distributed  when  they  make  their  claim,  after  the  examination  of  the  law- 
fulness of  their  credits  has  been  effected,  which  shall  be  done  by  the  court  at  the 
cost  of  the  said  dilatory  creditors  on  citation  and  hearing  of  the  trustees. 

If  the  dilatory  creditors  do  not  possess  privileges,  they  shall  lose  the  third 
part  of  what  they  ought  to  receive  by  reason  of  their  credits." 

Article  1465:  "If,  when  the  dilatory  creditors  present  themselves  to  claim 
their  rights,  the  whole  assets  of  the  bankruptcy  have  already  been  divided,  they 
shall  not  be  heard." 
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En  cuanto  a  la  forma  en  que  deban  presentarse  los  cr^ditos,  es  la  de  escrito 
en  que  se  manifieste  la  calidad  de  acreedor  de  la  quiebra,  aoompanando  los  titulos 
justificativos  del  credito,  6  si  no  existen  tales  titulos,  la  cuenta  de  lo  que  se  deba 
al  acreedor,  pormenorizada  y  con  expresion  de  causa,  acompanando  copias  literales 
de  eUas,  copias  que  se  cotejan  y  se  anotan  con  la  razon  de  quedar  los  originales 
en  poder  del  Juzgado,  y  que  se  ban  devuelto  al  interesado  para  su  resguardo. 

La  rectificacion  de  los  creditos  comienza  por  el  examen  que  de  ellos  hacen 
los  sindicos,  confrontandolos  con  las  constancias  de  los  negocios  del  fallido,  y  exten- 
diendo  su  informe  sobre  la  admision  6  repulsa  del  cr6dito. 

Este  examen  se  verifica  por  los  sindicos  a  medida  que  se  reciban  los  docu- 
mentos  de  los  acreedores;  y  a  los  ocho  dias  siguientes  del  vencimiento  del  plazo 
senalado  para  la  presentacion  de  los  titulos,  forman  los  mismos  sindicos  el  estado 
general  de  los  creditos  a  cargo  de  la  quiebra.  Con  vista  de  este  informe,  el  juez 
resuelve  quienes  y  por  que  cantidad  tienen  derecbo  de  votar  en  el  examen  de  admision 
de  creditos.  Esta  resolucion  es  recurrible  por  el  que  se  considere  agraviado  con  ella, 
quedando  entretanto  privado  de  voz  activa  en  la  quiebra  el  acreedor  cuyo  credito 
no  sea  reconocido. 

Determinados  los  acreedores  en  sus  derechos,  se  senala  dentro  de  cuatro,  dias 
la  junta  de  examen  y  reconocimientos  de  creditos;  y  desde  este  senalamiento  se 
considera  la  mora  para  los  acreedores  que  no  se  hubiesen  presentado. 

La  junta  de  examen  y  rectificacion  de  creditos  se  verifica  con  asistencia  del 
Ministerio  Publico,  y  en  eUas  se  resuelve  con  aprobacion  del  Juzgado  y  oyendo  las 
reclamaciones  u  observaciones  de  los  acreedores  concurrentes  y  el  faUido,  sobre 
la  admision  6  repulsa  de  cada  credito  por  m'ayoria  de  votos,  computados  del 
modo  que  se  ha  dicho  para  el  nombramiento  de  sindico  definitivo. 

La  oposicion  de  cualquier  acreedor  contra  el  acuerdo  de  la  junta  en  que  se 
declara  reconocido  el  credito,  le  impone  los  gastos  del  procedimiento ,  que  le 
seran  reintegrados  si  triunfa  en  sus  pretensiones ,  entendiendose  la  reclamacion 
unicamente  con  el  interesado  en  el  credito  impugnado. 

Las  demandas  de  cualquier  acreedor  sobre  que  se  reconozcan  los  creditos  que 
la  junta  hubiere  desechado,  se  sustancian  con  los  sindicos,  que  en  este  caso  estdn 
obligados  a  sostener,  por  cuenta  de  la  masa,  el  acuerdo  de  la  junta. 

Para  tramitar  estas  reclamaciones,  el  juez  senala  un  dia  dentro  de  los  ocho 
siguientes  a  su  interposicion,  para  que  el  reclamente  comparezca  en  juicio  verbal  en 
el  que  se  sigue  la  tramitacion,  y  en  el  que  no  habra  mas  expediente  escrito  que 
el  que  se  forma  de  la  acta  del  mismo  juicio,  de  los  documentos  y  de  las  declara- 
ciones  de  los  testigos  presentados  por  las  partes.  En  casos  extraordinarios,  se  concede 
para  rendir  pruebas  un  termino  que  no  exceda  de  sesenta  dias;  pero  en  la  trami- 
tacion ordinaria  debe  concluirse  el  juicio  dentro  de  quince  dias  contados  desde 
la  comparecencia  del  que  reclama,  sin  que  la  ausencia  de  este  impida  la  decision  del 
juicio. 

La  desicion  puede  a  su  vez  ser  reclamada  por  nuHdad  que  se  interponga,  6 
recurrida  por  apelacion,  y  se  termina  tambien  la  reclamacion  6  el  recurso  en  el 
termino  de  quince  dias,  sin  que  en  el  caso  de  apelacion  se  suspenda  por  el  inferior 
el  curso  de  las  diligencias,  sino  en  la  parte  en  que  se  hubiere  interpuesto  el 
recurso. 

De  la  administracion  de  la  quiebra. 

Ya  se  ha  dicho  que  el  objeto  principal  de  las  funciones  del  sindico  es  la  reali- 
zacion  de  los  bienes  de  la  quiebra,  en  beneficio  de  los  acreedores,  teniendo  tambien 
obUgacion  de  ejecutar  actos  conservatorios  de  los  mismos  bienes. 

La  mente  de  la  ley  en  este  punto  es  la  prontitud  en  la  realizacion  de  los  bienes, 
una  vez  que  quede  determinado  quienes  son  los  acreedores  y  sus  derechos  respec- 
tivos.  Para  ello  ordena  (Art.  1487)  que  el  sindico,  dentro  del  mes  siguiente  a  la 
fecha  en  que  se  sepa  que  no  pueda  verificarse  convenio  del  deudor  con  sus  acree- 
dores, proceda  a  la  venta  de  toda  la  negociacion,  y  si  esto  no  fuera  posible,  de  los  bienes 
que  la  constituyan,  pudiendo  en  uno  y  otro  caso  hacer  la  venta  hasta  con  un  que- 
branto  de  veinticinco  por  ciento  del  valor  que  tengan  en  los  liltimos  inventarios; 
y  si  no  los  hubiere,  del  avallio  que  se  haga  por  un  corredor  de  primera  clase  nom- 
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The  mode  in  which  the  credits  are  to  be  lodged  is  by  a  document  showing  the 
focMs  standi  as  creditor  of  the  bankruptcy,  together  with  the  documents  of  title 
proving  the  credit,  and  if  such  documents  do  not  exist,  then  the  account  of  what 
is  due  to  the  creditor,  giving  details  and  stating  the  cause,  accompanied  by  literal 
copies  thereof,  which  are  compared  and  entered  so  that  the  originals  may  remain 
in  the  control  of  the  Court,  and  that  the  copies  may  be  returned  to  the  person 
concerned  for  their  safekeeping. 

The  correction  of  the  credits  begins  with  the  examination  made  thereof  by 
the  trustees,  who  compare  them  with  the  written  statements  of  the  business  of 
the  bankrupt,  and  draw  up  their  report  as  to  the  admission  or  rejection  of  the 
credit. 

This  examination  is  made  by  the  trustees  as  they  receive  the  creditors'  docu- 
ments ;  and  eight  days  following  the  expiration  of  the  time  appointed  for  lodging 
the  documents  of  title,  the  said  trustees  draw  up  the  general  statement  of  the  debts 
to  be  borne  by  the  bankruptcy.  On  inspecting  this  report,  the  judge  decides  who 
are  entitled  to  vote  in  the  examination  for  the  admission  of  credits  and  for  what 
sum.  This  decision  is  appealable  by  any  person  who  considers  himself  aggrieved 
thereby,  the  creditor  whose  credit  is  not  admitted  being  meanwhile  deprived  of  an 
active  voice  in  the  bankruptcy. 

The  rights  of  the  creditors  having  been  so  determined,  a  meeting  to  examine 
and  admit  the  credits  is  called  within  four  days ;  and  from  the  date  of  this  appoint- 
ment, such  creditors  as  have  not  presented  themselves  are  deemed  to  be  dilatory. 

The  meeting  for  the  examination  and  correction  of  the  credits  takes  place  with 
the  attendance  of  the  PubMc  Attorney,  and  at  those  meetings  resolutions  are  passed 
concerning  the  admission  or  rejection  of  each  credit,  with  the  approbation  of  the 
judge  and  on  hearing  the  claims  or  remarks  of  the  creditors  present  and  of  the  debtor, 
by  a  majority  of  votes,  reckoned  as  has  already  been  stated  concerning  the  appoint- 
ment of  the  definitive  trustee. 

The  opposition  of  any  creditor  to  the  resolution  of  the  meeting  wherein  a  credit 
is  declared  to  be  admitted,  involves  him  in  the  costs  of  the  proceeding,  which  must 
be  repaid  him,  if  he  succeeds  in  his  pretensions,  the  claim  being  directed  only  against 
the  person  concerned  in  the  impugned  credit. 

The  claims  of  any  creditors  for  the  admission  of  credits  which  the  meeting  has 
rejected  are  substantiated  against  the  trustees,  who  in  this  case  are  obliged  to 
support  the  resolution  of  the  meeting  on  behalf  of  the  estate. 

For  proceeding  with  these  claims,  the  judge  appoints  a  day  within  the  eight  days 
following  their  being  filed,  for  the  claimant  to  appear  in  the  verbal  action  in  which 
the  proceedings  take  place,  and  in  which  the  only  written  file  wiU  be  that  formed 
of  the  record  of  the  same  action,  and  the  documents  and  declarations  of  witnesses 
lodged  by  the  parties.  In  extraordinary  cases,  a  term  not  exceeding  sixty  days 
is  granted  for  taking  evidence;  but  in  ordinary  proceedings  the  action  must  be 
concluded  within  fifteen  days  reckoned  from  the  appearance  of  the  claimant,  and 
his  absence  does  not  prevent  the  decision  of  the  action. 

The  decision  may  be  objected  to  on  the  ground  of  nullity  properly  entered, 
or  appealed  against  in  an  ordinary  appeal,  and  both  the  objection  and  the  appeal 
are  terminated  in  the  period  of  fifteen  days,  but  in  the  case  of  the  ordinary  appeal 
the  course  of  the  proceedings  is  not  suspended  by  the  lower  court,  except  in  the 
part  against  which  the  appeal  has  been  entered. 

The  administration  of  the  bankruptcy. 

It  has  already  been  said  that  the  principal  object  of  the  functions  of  the  trustee 
is  to  realise  the  assets  of  the  bankruptcy  for  the  benefit  of  the  creditors,  he  having 
the  obligation  also  to  perform  such  acts  as  tend  to  preserve  the  said  assets. 

The  object  of  the  law  on  this  point  is  promptitude  in  realising  the  assets,  as 
soon  as  it  is  determined  who  are  the  creditors  and  what  their  respective  rights. 
For  that  purpose  it  directs,  in  article  1487,  that  the  trustee  should  proceed  to  sell 
the  whole  business  within  the  month  following  the  date  on  which  it  is  known  that 
it  is  impossible  to  make  an  arrangement  between  the  debtor  and  his  creditors, 
and  if  this  is  impossible,  then  to  sell  the  assets  constituting  the  business,  with 
power  in  either  case  to  effect  the  sale  at  a  loss  of  twenty-five  per  cent,  of  their 
value  as  shown  by  the  last  inventories;  and  if  there  are  none,  then  of  a  valuation 
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brado  por  el  juez,  y  &  falta  de  corredor  de  esa  clase,  por  uno  de  clase  inferior,  6 
un  oomerciante  acreditado  si  no  hay  corredores. 

Siempre  bajo  la  mente  de  la  prontitud,  dispone  el  Codigo  que  si  dentro  del 
mes  senalado  no  pueden  reaUzarse  los  bienes,  se  saquen  a  remate  publico,  anuncian- 
dose  con  cinco  dias  de  anticipacion,  bajo  el  concepto  de  que  no  se  admitiran  posturas 
que  no  sean  al  contado  y  que  los  acreedores  tendran  derecho  de  hacerlas.  En  el  caso 
de  que  sean  necesarios  varios  anuncios  para  realizar  el  remate,  porque  no  concurran 
postores,  se  hacen  las  siguientes  rebajas,  debiendose  notar  que  las  oonvocatorias 
para  los  remates  sucesivos  se  publicaran  de  cinco  en  cinco  dias  contados  desde 
aquel  en  que  no  pudo  obtenerse  la  realizacion  de  los  bienes  hasta  el  que  se  senale  nue- 
vamente.  Las  rebajas  autorizadas  en  los  remates  sucesivos  son  las  siguientes:  en 
el  primer  remate  no  se  admiten  p'ostiu-as  que  bajen  de  las  dos  terceras  partes  del 
precio  de  inventario  6  avaluo ;  en  el  segundo  no  podran  bajar  del  cuarenta  por  ciento 
del  mismo  precio;  y  en  el  tercero  se  venden  los  bienes  en  la  cantidad  que  diere  el 
mejor  poster,  depositandose  el  producto  en  cualquier  caso,  conforme  a  las  preven- 
ciones  generales  de  la  ley. 

En  cuanto  a  los  aetos  conservatorios,  dice  el  Senor  Licenciado  Don  SUvestre 
Moreno  Cora,  se  cuenta  como  uno  de  los  principales  el  interrumpir  las  presoripciones 
que  esten  corriendo  en  perjuicio  del  quebrado,  y  requerir  la  itiscripcion  de  las  hipo- 
tecas  y  demas  documentos  a  su  favor  que  deban  ser  escritos.  Es  conveniente  que 
los  sindicos  no  olviden  el  termino  relativamente  corto  que  la  ley  seiiala  para  la  pres- 
cripcion  de  las  acciones  que  nacen  de  las  letras  de  cambio  y  los  efectos  de  comercio. 

Respecto  al  cobro  de  creditos,  nada  hay  que  decir  por  ser  punto  tan  sencUlo ; 
pero  no  sucede  lo  mismo  respecto  del  ejercicio  de  las  acciones  del  faUido.  No  cabe 
duda  que  los  sindicos  tienen  obligacion  de  ejercitarlas,  pero  podria  dudarse  si  pueden 
promover  un  juicio,  sin  obtener  antes  la  autorizacion  del  juez  6  de  los  acreedores, 
y  tambien  si  en  caso  de  haberlo  promovido,  podran  transijir  acerca  de  los  derechos 
que  se  ventilen  en  dicho  juicio,  comprometer  el  negocio  en  arbitros,  desistirse,  etc. 
La  opinion  mas  segura  es  que  nada  de  esto  debera  hacer  el  sindico  provisional, 
a  no  ser  que  haya  perjuicio  en  la  demora,  y  que  aun  el  sindico  definitivo  debera 
ser  autorizado  para  todo  aqueUo  que  importe  una  enajenacion  6  desprendimiento 
de  derechos,  que  no  pueden  hacer  los  procuradores  sin  facultad  especial. 

Sobre  la  venta  de  bienes  inmuebles  se  pregunta  si  durante  el  periodo  prepara- 
torio  de  la  quiebra,  es  decir,  cuando  solo  se  trata  del  aseguramiento  de  los  bienes, 
es  posible,  legabnente  hablando.  El  autor  a  quien  nos  referimos  resuelve  que  no 
debe  haber  lugar  a  duda,  supuesto  que  en  ese  periodo  no  se  sabe  todavia  si  el  deudor 
comiin  quedara  definitivamente  privado  de  la  administracion  de  sus  intereses,  los 
cuales  deberan  conservarse  integros,  en  lo  posible  para  devolverselos  si  se  con- 
viniere  con  los  acreedores. 

La  continuacion  del  comercio  del  fallido  puede  ser  notoriamente  util  para  el 
y  para  la  masa  de  acreedores,  y  no  habra  dificultad  en  autorizarla  por  el  juez, 
aun  tratando^e  de  sindicos  provisionales.  «La  cesacion  brusca  del  comercio,  dice 
un  autor,  dejando  dispersarse  la  cUentela,  podria  hacer  inutil  el  convenio  para 
el  faUido,  6  disminuir  la  prenda  de  los  acreedores  en  el  caso  en  que  por  no  haber 
convenio  sea  necesario  proceder  a  la  venta  de  los  fondos  del  comercio. » 

Los  sindicos,  autorizados  para  continuar  la  explotacion,  pueden  no  solamente 
acabar  las  operaciones  comenzadas,  sino  tambien  emprender  otras  nuevas.  Pueden 
especialmente  comprar  y  vender  mercancias  sin  necesidad  de  una  autorizacion 
particular  para  cada  compra  y  cada  venta,  porque  esto  haria  la  explotacion  suma- 
mente  embarazosa;  pero  es  conveniente  que  Umiten  sus  operaciones  a  los  actos 
indispensables. 

Por  ultimo,  los  servicios  prestados  por  los  sindicos  se  remuneran  con  el  ocho 
al  dos  por  ciento  del  producto  de  las  ventas  de  la  quiebra,  y  segiin  la  cuantia  de 
esta  (art.  1427),  siendo  de  advertir  que  puede  servirse  del  nainisterio  de  abogado 
si  no  lo  fueren,  cuyos  honorarios  debidamente  justificados  y  aprobados  por  el  juez, 
seran  pagados  de  la  masa  comiin  del  concurso.  Estos  honorarios  se  dividiran  entre 
los  sindicos  cuando  hayan  sido  varios  en  proporcion  del  tiempo  en  que  hayan  de- 
sempenado  el  encargo  y  a  los  trabajos  que  hayan  hecho. 
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to  be  made  by  a  broker  of  the  first  rank  appointed  by  the  judge,  and  failing  a 
broker  of  this  rank,  by  one  of  an  iaferior  rank,  or  failing  brokers,  by  a  trader  of 
good  repute. 

Always  with  the  object  of  promptitude,  the  Code  provides  that  if  the  assets 
cannot  be  realised  within  the  appointed  month,  they  shall  be  offered  at  public 
auction,  to  be  advertised  with  five  days'  notice,  it  being  understood  that  no  bids 
will  be  admitted  except  for  cash  payment  and  that  the  creditors  are  entitled  to 
bid.  In  the  event  of  several  advertisements  being  necessary  for  effecting  a  sale, 
because  no  bidders  attend,  the  following  abatements  are  made,  and  it  must  be  noted 
that  the  citations  for  the  successive  sales  must  be  published  every  five  days  reckoned 
from  the  day  on  which  it  was  not  possible  to  effect  the  realisation  of  the  assets  to 
that  which  is  fixed  afresh.  The  authorised  abatements  in  the  successive  auctions 
are  as  follows:  in  the  first  auction  no  bids  are  admitted  which  are  less  than  two 
thirds  of  the  price  shown  by  the  inventory  or  the  valuation ;  in  the  second,  they  may 
not  be  less  than  forty  per  cent,  of  the  same  price;  and  in  the  third,  the  assets  are 
sold  at  such  sum  as  the  best  bidder  wiU  give,  the  proceeds  in  any  case  being  deposited 
under  the  general  provisions  of  the  law. 

As  regards  acts  for  preserving  the  assets,  SUvestre  Moreno  Cora  says  that  the 
interruption  of  the  prescriptions  which  are  running  to  the  prejudice  of  the  bankrupt 
is  reckoned  as  one  of  the  chief,  and  the  requirement  that  mortgages,  and  such  other 
documents  in  his  favour  as  have  to  ba  written,  should  be  registered.  It  is  well  that 
the  trustees  should  not  forget  the  relatively  short  time  appointed  by  the  law  for  the 
prescription  of  actions  which  arise  from  bills  of  exchange  and  negotiable  instruments. 

With  respect  to  the  recovery  of  credits  there  is  nothing  to  say,  as  the  point 
is  quite  simple;  but  this  is  not  the  case  with  respect  to  exercising  the  rights  of 
action  of  the  bankrupt.  There  is  no  doubt  that  the  trustees  are  bound  to  enforce 
them,  but  it  may  well  be  doubted  whether  they  can  bring  an  action  without  first 
obtaining  the  authorisation  of  the  judge  or  of  the  creditors,  and  also,  when  the 
action  has  already  been  brought,  whether  they  can  make  a  compromise  regarding 
the  rights  discussed  in  the  said  action,  submit  the  matter  to  arbitrators,  abandon 
it,  etc.  The  safest  opinion  is  that  a  provisional  trustee  ought  not  to  do  anything 
of  the  sort,  unless  some  prejudice  will  be  caused  by  delay,  and  that  even  a  definitive 
trustee  must  be  authorised  for  everything  that  involves  an  alienation  or  a  parting 
with  rights  such  as  solicitors  cannot  effect  without  a  special  power. 

As  regards  the  sale  of  immovable  assets,  it  is  asked  whether  this  is  possible, 
legally  speaking,  during  the  preparatory  period  of  the  bankruptcy,  that  is  to  say, 
while  there  is  only  a  question  of  securing  the  assets.  The  author  to  whom  we  refer 
decides  that  there  is  no  room  for  doubt,  on  the  hypothesis  that  at  that  time  it  is 
not  yet  known  whether  the  debtor  wiU  be  and  remain  definitively  deprived  of 
the  administration  of  his  interests,  which  must  be  preserved  entire,  as  far  as  possible, 
in  order  to  return  them  if  an  arrangement  is  made  with  the  creditors. 

The  continuance  of  the  trade  of  the  bankrupt  may  be  notoriously  useful  both  to 
him  and  to  the  estate  of  the  creditors,  and  there  will  be  no  difficulty  in  its  being 
authorised  by  the  judge,  even  in  the  case  of  provisional  trustees.  "The  sudden 
cessation  of  trade",  says  an  author,  "leaving  the  clientele  dispersed,  might  make 
the  arrangement  useless  to  the  bankrupt,  or  diminish  the  Uen  of  the  creditors  when 
it  is  necessary  to  proceed  to  the  sale  of  the  commercial  assets,  through  there  being 
no  arrangement". 

The  trustees,  when  they  are  authorised  to  continue  the  business,  can  not  only 
finish  operations  already  commenced,  but  may  also  undertake  new  ones.  In  par- 
ticular, they  may  buy  and  sell  goods  without  the  necessity  of  a  separate  authorisation 
for  each  purchase  and  each  sale,  as  this  would  make  the  exploitation  in  the  highest 
degree  embarrassing;  but  it  is  fitting  that  they  should  confine  their  operations  to 
acts  that  are  indispensable. 

Lastly,  the  services  rendered  by  the  trustees  are  remunerated  by  from  two 
to  eight  per  cent,  on  the  proceeds  of  the  sales  of  the  bankruptcy,  and  according 
to  the  quantity  thereof  (art.  1427),  and  it  is  well  to  note  that  they  may  avail  them- 
selves of  the  services  of  an  advocate,  when  they  are  not  themselves  advocates,  and  their 
fees  must  be  duly  proved  and  passed  by  the  judge,  and  wiU  be  paid  from  the  general 
estate  of  the  insolvency.  These  fees  must  be  divided  between  the  trustees  when 
there  have  been  several,  in  proportion  to  the  time  during  which  they  have  discharged 
the  office  and  to  the  work  they  have  done. 
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De  la  graduacion. 

Seis  meses  despues,  4  mas  tardar,  de  la  celebracion  de  la  primera  junta  de 
acreedores,  el  sindico  presenta  el  proyecto  de  graduacion  de  creditos;  y  la  omision 
en  presentarlo  sera  causa  de  remocion,  concediendose  al  nuevo  sindico  el  plazo 
de  un  mes  para  presentar  dicho  proyecto. 

Esta  previsto  en  el  articulo  1490  del  Codigo  de  Comercio  el  caso  en  que  al  darse 
la  sentencia  de  graduacion,  hubiere  en  litigio  algunos  bienes  que  no  ban  podido 
entrar  en  la  quiebra,  y  entonces,  por  prescripcion  del  mismo  articulo,  los  acreedores 
insolutos  nombran  un  sindico,  especial  que  termine  los  juicios  y  realice  los  bienes. 
Este  sindico  devenga  honorarios  simples  de  procurador,  que  deben  serle  pagados 
por  los  acreedores  que  le  nombraron. 

En  el  proyecto  de  graduacion  el  sindico  se  sujeta  a  las  reglas  contenidas  en 
los  articulos  1002  y  1003  del  Codigo  de,  Comercio,  que  ban  sido  copiados  en  estos 
apuntes,  teniendo  presente  en  su  informe  las  disposioiones  especiales  para  las  quie- 
bras  de  las  sociedades  mercantiles  y  para  las  empresas  de  servicios  publicos,  de  las 
que  tambien  se  ha  hablado  en  estos  mismos  apuntes. 

El  sindico  presenta  el  proyecto  al  juez  de  los  autos,  quien  cita  a  junta  general 
de  acreedores  para  dentro  de  los  diez  dias  siguientes,  y  en  ellos  se  discuten,  una  4 
ima,  las  proposiciones  del  proyecto.  Si  hubiere  inconformidad  sobre  la  preferencia 
de  alguno  6  algunos  de  los  crdditos,  se  cita  nueva  junta  con  termino  de  veinte  dias, 
en  la  que  alegan  los  acreedores  disentientes ;  y  en  vista  de  estos  alegatos,  6  en  su 
defecto,  de  las  actas  de  las  dos  juntas  enunciadas,  se  resuelve  por  el  juez  lo  que 
estime  justo,  pero  hasta  la  sentencia  de  graduacion  y  en  esta  misma. 

Tambien  se  aplaza  hasta  la  sentencia  de  graduacion  la  resoluci6n  de  los  juicios 
que  se  hayan  acumulado  al  juicio  principal  de  quiebra,  los  que  seguirdn  la  sustan- 
ciacion  hasta  antes  de  la  sentencia,  en  el  juicio  que  corresponde  (arts.  1489  4  1495 
del  Codigo  de  Comercio). 

Si  el  sindico  fuere  acreedor  de  la  masa,  emite  el  dictamen  relativo  a  su  credito 
el  interventor  de  la  quiebra. 

Cuando  los  juicios  acumulados  se  haUan  en  estado  de  sentencia,  se  dicta 
auto  citando  para  sentencia  de  graduacion  en  el  concurso,  la  que  se  pronunciard 
en  un  termino  que  no  exceda  de  dos  meses. 

Debe  contener  la  sentencia  de  graduacion:  I.  La  resolucion  de  que  ha  habido 
quiebra,  y  de  que  clase;  —  II.  La  determinacion  de  la  epoca  de  la  quiebra;  — 

III.  La  designacion  de  los  crdditos  legitimos,  su  monto,  clase  y  graduacion;  — 

IV.  La  aplicacion  del  producto  de  la  quiebra  al  pago  de  creditos;  —  V.  La  reso- 
lucion de  los  incidentes  pendientes  (arts.  1496  y  1497  del  Codigo  de  Comercio). 

De  la  Segunda  Instancia. 

Contra  la  sentencia  de  graduacion  concede  la  ley  el  recurso  de  apelacidn  en 
ambos  efectos,  debiendo  interponerse  dentro  del  t6rmino  de  tres  dias  de  que  surta 
sus  efectos  la  notiticacion  del  fallo. 

Pueden  interponer  el  recurso :  el  representante  del  Ministerio  Publico,  el  deudor 
comun,  6  cualquier  acreedor  que  represente  un  interes  mayor  de  tres  mil  pesos. 

La  admision  del  recurso  se  verLfica  de  igual  modo  que  en  el  derecho  comun, 
y  remitidos  los  autos  al  tribunal  respectivo,  6ste  manda  hacerlo  saber  al  apelante 
y  al  sindico  para  que  usen  dentro  de  tres  dias  del  derecho  de  promover  prueba 
sobre  los  puntos  apelables,  para  lo  que  se  concede  un  termino  de  ocho  dias.  Si 
durante  los  tres  dias  senalados  para  pedir  prueba,  no  se  solicita  6sta,  6  concluidos 
los  ocho  que  se  hubieren  concedido  para  rendirla,  se  cita  para  la  vista  del  recurso 
para  dentro  de  los  ocho  dias  siguientes  durante  los  cuales  se  pernute  a  las  partes  to- 
mar  apuntes  de  los  autos  que  al  efecto  quedan  a  su  disposicion  en  la  Secretaria 
del  Tribunal. 

En  la  vista,  informan  las  partes,  en  apoyo  de  sus  pretensiones  respectivas, 
y  en  el  mismo  acto  se  pronuncia  la  sentencia  siguiendo  la  idea  de  brevedad  que 
preside  toda  esta  tramitacion.    Contra  la  sentencia  pronunciada  en  segunda  ins- 
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Classification  of  debts. 

The  trustee  presents  his  proposal  for  the  classification  of  debts,  at  the  latest 
six  months  after  the  holding  of  the  first  meeting  of  creditors;  and  his  omission 
to  present  it  will  be  a  ground  for  his  removal,  a  period  of  one  month  being  granted 
to  the  new  trustee  for  presenting  the  said  proposal. 

Provision  is  made  in  article  1490  of  the  Commercial  Code  for  the  case  of  certain 
assets  being  in  litigation  and  unable  to  come  into  the  bankruptcy  at  the  time  of 
the  judgment  of  classification  being  pronounced,  and  then  by  the  provisions  of  the 
same  article,  the  unpaid  creditors  appoint  a  special  trustee  to  terminate  the  actions 
and  realise  the  assets.  This  trustee  earns  the  simple  solicitor's  fees,  which  must 
be  paid  by  the  creditors  who  appointed  him. 

In  the  proposal  for  classification,  the  trustee  is  subject  to  the  rules  contained 
in  articles  1002  and  1003  of  the  Commercial  Code,  which  have  been  copied  in  these 
notes,  and  for  the  purpose  of  his  report  he  must  remember  the  special  provisions 
for  bankruptcies  of  commercial  associations  and  for  undertakings  of  public  services, 
of  which  we  also  have  spoken  in  these  notes. 

The  trustee  presents  the  proposal  to  the  judge  of  the  record,  who  cites  the 
creditors  to  a  general  meeting  to  be  held  within  the  ten  following  days,  and  therein 
the  propositions  of  the  proposal  are  discussed  one  by  one.  When  there  is  a  dis- 
agreement about  the  preference  of  one  or  more  of  the  credits,  a  new  meeting  is 
summoned  within  the  term  of  twenty  days,  at  which  the  dissentient  creditors  state 
their  reasons;  and  on  consideration  of  these  submissions,  or  in  default  thereof, 
on  consideration  of  the  minutes  of  the  two  meetings  aforesaid,  the  judge  decides 
as  he  thinks  just,  but  at  the  time  of  the  judgment  of  classification  and  as  part 
thereof. 

Also  the  decision  of  the  actions  with  have  been  consolidated  with  the  principal 
bankruptcy  proceeding  is  postponed  to  the  classification  judgment,  but  these  actions 
will  proceed  to  be  substantiated  up  to  judgment  in  their  own  proceeding  (arts.  1489 
to  1495  of  the  Commercial  Code). 

If  the  trustee  is  creditor  of  the  estate,  the  supervisor  of  the  bankruptcy  issues 
his  opinion  in  relation  to  his  credit. 

When  the  consolidated  actions  are  ready  for  judgment,  an  order  is  made 
summoning  to  the  classification  judgment  in  the  bankruptcy,  and  this  must  be  pro- 
nounced in  a  term  not  exceeding  two  months. 

The  classification  judgment  must  contain:  I.  A  decision  that  bankruptcy  has 
taken  place  and  of  what  kind  it  is ;  —  II.  The  determination  of  the  date  of  the  bank- 
ruptcy; —  III.  The  statement  of  the  legal  debts,  their  amount,  kind  and  classi- 
fication; —  IV.  The  application  of  the  proceeds  of  the  bankruptcy  to  the  payment 
of  the  debts;  —  V.  The  decision  of  the  pending  incidental  or  interlocutory  matters 
(arts.  1496  and  1497  of  the  Commercial  Code). 

The  court  of  second  instance. 

Recourse  by  way  of  ordinary  appeal  is  granted  by  the  law  against  the  classifica- 
tion judgment,  with  stay  of  execution,  and  it  must  be  entered  withia  the  term 
of  three  days  from  the  notification  of  the  judgment  taking  effect. 

The  appeal  may  be  entered  by  the  Public  Attorney,  the  common  debtor  or 
any  creditor  who  represents  an  interest  greater  than  three  thousand  'pesos. 

The  admission  of  the  appeal  takes  place  in  the  same  way  as  in  the  common 
law,  and  when  the  record  has  been  remitted  to  the  proper  tribunal,  it  orders  notice 
to  be  given  to  the  appellant  and  to  the  trustee  in  order  that  within  three  days 
they  may  avail  themselves  of  the  right  to  tender  evidence  on  the  points  under 
appeal,  for  which  a  term  of  eight  days  is  granted.  If  during  the  three  days 
appointed  for  asking  for  evidence,  this  is  not  in  fact  asked  for,  or  otherwise  at  the 
conclusion  of  the  eight  days  granted  for  taking  it,  a  summons  is  issued  for  hearing 
the  appeal  within  the  eight  following  days,  during  which  the  parties  are  permitted 
to  take  notes  from  the  record,  which  is  at  their  disposal  for  the  purpose  in  the  office 
of  the  Tribunal. 

At  the  hearing,  the  parties  address  the  court  in  support  of  their  respective 
pretensions,  and  judgment  is  pronounced  at  the  same  sitting,  thus  following  the 
idea  of  brevity  which  dominates  all  this  procedure.  No  other  appeal  but  that  of  cas- 
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tancia,  que  causa  ejecutoria  por  disposici6n  legal,  no  se  admite  mas  recurso  que 
el  de  casacion,  el  cual  se  interpone  y  sustancia  conforme  &  las  reglas  del  derecho 
comun,  y  que  debe  fundarse,  como  ya  se  ha  dicho,  en  las  violaciones  de  la  ley  que 
se  hayan  cometido  en  el  faUo. 


Ley  del  Registro  de  Comercio. 

Porfirio  Diaz,  Presidente  Constitucional  de  los  Estados-Unidos  Mexicanos, 
a  sus  habitantes,  sabed:  Que  el  Congreso  de  la  Union  ha  tenido  a  bien  decretar 
lo  que  sigue:    El  Congreso  de  los  Estados-Unidos  Mexicanos  decreta: 

Art.  1.  El  Registro  de  Comercio  se  Uevara  en  las  oficinas  encargadas  del  Registro 
Publico  de  la  propiedad;  a  falta  de  estas,  en  los  Oficios  de  Hipotecas,  y  en  defecto 
de  unas  y  otros,  por  los  jueces  de  primera  instancia  del  orden  comun. 

2.  Los  comerciantes  deberan  matricularse,  y  se  asentara  en  la  matricula  de 
cada  uno :  I.  Su  nombre  6  razon  social;  —  II.  La  clase  de  comercio  a  que  se  dedique; 

—  III.  La  fecha  en  que  deba  comenzar  6  haya  comenzado  sus  operaciones;  — 
IV.  Su  domicUio,  con  especificacion  de  las  sucursales  que  hubiere  establecido  6 
tratare  de  establecer. 

3.  El  registrador  anotara  por  orden  cronologico  en  la  matricula  e  indice  general, 
los  comerciantes  y  companlas  que  se  matriculen,  dando  a  cada  hoja  el  ntimero 
de  orden  que  le  corresponda,  y  en  la  de  cada  comerciante  6  sociedad  se  anotaran: 

I.  Las  escrituras  de  constitucion  de  sociedad  mercantU,  cualquiera  que  sea 
su  objeto  y  denominacion,  debiendo  inscribirse  en  su  oportunidad  la  alteracion  6 
disolucion  de  la  sociedad,  asi  como  el  ingreso  6  salida  de  algun  socio,  y  el  nuevo 
nombramiento  6  remocion  de  los  que  tengan  la  gerencia  de  la  sociedad;  —  II.  Los 
poderes  generales  que  se  extiendan  a  favor  de  particulares,  factores  6  dependientes, 
asi  como  su  limitacion  6  renovacion;  —  III.  La  autorizacion  del  marido  para  que 
su  mujer  ejerza  el  comercio,  asi  como  en  su  oportunidad,  su  renovacion;  —  IV.  Las 
escrituras  dotales,  capitulaciones  matrimoniales  y  los  titulos  que  acrediten  la  pro- 
piedad de  los  parafernales  de  la  mujer  del  comerciante,  asi  como  las  escrituras 
sobre  separacion  de  intereses  entre  los  conyuges,  y  en  general,  los  documentos 
que  contengan  con  relacion  a  los  objetos  expresados,  algun  cambio  6  modificaoion; 

—  V.  Los  documentos  justificativos  de  los  haberes  6  patrimonio  que  tengan  el  hijo, 
el  pupilo  6  el  menor,  que  est^n  bajo  la  patria  potestad  6  bajo  la  tutela  del  padre 
6  tutor  comerciantes;  —  VI.  Las  sentencias  pasadas  en  autoridad  de  cosa  juzgada, 
pronunciadas  en  Htigios  referentes  a  intereses  mercantiles  6  cuestiones  relativas  a 
la  administracion  de  bienes  matrimoniales,  siempre  que-  dichas  sentencias  pro- 
duzcan  los  efectos  de  modificar  6  limitar  el  dominio  del  comerciante;  —  VII.  Los 
titulos  de  propiedad  industrial,  patentes  de  invencion  y  marcas  de  fabrica;  — 
VIII.  Los  buques,  con  expresion  de  su  nombre,  cabida  por  toneladas  de  arqueo 
y  de  carga,  materiales  de  construccion,  aparejo,  su  fuerza  si  fueren  de  vapor,  y 
por  ultimo,  la  expresion  de  los  que  tengan  participacion  en  su  propiedad. 

4.  Cuando  alguno  de  los  actos  6  contratos  contenidos  en  el  articulo  anterior, 
debiera  registrarse  6  inscribirse  en  el  Registro  Publico  de  la  propiedad  6  en  el 
Oficio  de  Hipotecas,  conforme  4  la  ley  civil  comun,  su  inscripcion  en  dicho  Registro 
sera  bastante  para  que  surtan  los  efectos  correspondientes  del  derecho  mercantil, 
con  tal  que  en  el  Registro  especial  de  Comercio  se  tome  razon  de  la  inscripcion 
hecha  en  el  Registro  Publico  comun  6  en  el  Oficio  de  Hipotecas. 

5.  La  inscripcion  debera  hacerse  en  la  cabecera  del  distrito  6  partido  judicial 
del  domicUio  del  comerciante;  pero  si  se  trata  de  bienes  raices,  6  de  derechos  reales 
constituidos  sobre  ellos,  la  inscripcion  se  hara  en  la  cabecera  del  partido  6  distrito 
judicial  de  la  ubicacion  de  los  bienes. 

6.  La  inscripcion  ordenada  en  el  articulo  2.  °  se  verificara  con  presencia  de  la 
declaracion  escrita,  hecha  por  el  comerciante.  En  los  demas  casos  se  hara  con  presen- 
cia del  testimonio  de  la  escritura  respectiva,  6  del  documento  6  documentos  exhi- 
bidos  por  el  interesado. 

7.  El  comerciante  inscrito  en  el  Registro  de  Comercio  tendra  a  su  favor  la 
presuncion  de  la  calidad  de  comerciante,  salvo  prueba  en  contrario. 
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sation  is  admitted  against  the  judgment  pronomiced  in  the  court  of  second  instance, 
which  by  provision  of  the  law  is  final.  The  appeal  by  way  of  cassation  is  entered 
and  substantiated  according  to  the  rules  of  the  common  law,  and  as  has  already 
been  said,  it  must  be  based  on  violations  of  the  law  committed  in  the  judgment. 


The  Law  on  the  Commercial  Register. 


Porfirio  Diaz,  Constitutional  President  of  the  United  States  of  Mexico,  to 
the  inhabitants  thereof,  know  ye:  That  the  Congress  of  the  Union  has  thought 
well  to  decree  as  follows:   The  Congress  of  the  United  States  of  Mexico  decrees: 

Art.l.  The  Commercial  Register  shall  be  kept  in  the  offices  entrusted  with 
the  Public  Register  of  Ownership :  failing  these,  in  the  Mortgage  Offices,  and  failing 
both,  by  the  judges  of  first  instance  of  the  ordinary  category. 

2.  Traders  must  be  registered  and  in  the  registry  of  each  trader  shall  be 
entered :  I.  His  name  or  firm-name ;  —  II.  The  kind  of  trade  to  which  he  devotes 
himself;  —  III.  The  date  on  which  he  is  to  commence  or  has  commenced  his  opera- 
tions ;  —  IV.  His  domicil  or  address,  specifying  such  branches  as  he  has  established 
or  proposes  to  establish. 

3.  The  registrar  shall  enter  the  traders  and  associations  to  be  registered  in 
chronological  order  in  the  register  and  general  index,  giving  to  each  page  the  suc- 
cessive number  which  belongs  to  it,  and  in  the  page  devoted  to  each  trader  or 
association  shall  be  entered: 

I.  The  constitutive  instruments  of  commercial  associations,  whatever  be  their 
object  and  denomination,  with  the  duty  to  inscribe  both  the  alteration  in  the 
association  and  its  dissolution,  if  any,  and  the  entry  and  departure  of  members, 
and  new  appointments  or  removal  of  those  who  conduct  the  management  of  the 
association;  —  H.  General  powers  of  attorney  drawn  in  favour  of  individuals, 
managers  or  subordinates,  and  their  limitations  and  renewals;  —  III.  The  author- 
isation by  a  husband  for  his  wife  to  carry  on  trade,  and  the  renewal  thereof,  if 
any;  —  IV.  Instruments  of  dowry,  marriage  settlements  and  the  titles  proving 
the  ownership  of  the  paraphernalia  of  the  trader's  wife,  as  well  as  instruments 
which  concern  separation  of  property  between  the  spouses,  and  in  general,  such 
documents  as  contain  any  change  or  alteration  with  relation  to  the  said  objects; 
—  V.  The  documents  which  prove  the  property  or  patrimony  of  such  children, 
wards  or  minors,  as  are  under  patria  potestas  or  imder  the  guardianship  of  a  trading 
parent  or  guardian;  —  VI.  Judgments  which  have  attained  the  authority  of  res 
judicatae,  pronounced  in  actions  which  refer  to  commercial  interests  or  questions 
relating  to  the  administration  of  matrimonial  property,  whenever  such  judgments 
have  the  effect  of  altering  or  limiting  the  ownership  of  the  trader;  —  VII.  Titles 
of  industrial  property,  patents  of  invention  and  trade  marks;  —  VIII.  Vessels, 
stating  their  capacity  by  tonnage  measurement  and  actual  load,  the  materials  of 
which  they  are  built,  their  rig,  their  horse-power,  if  steam  vessels,  and  lastly,  stating 
the  persons  who  share  the  ownership  thereof. 

4.  When  any  of  the  acts  or  contracts  mentioned  in  the  preceding  article 
have  to  be  registered  or  inscribed  in  the  Public  Register  of  Ownership  or  in  the  Mort- 
gage Office  under  the  ordinary  civil  law,  their  inscription  in  the  said  Register  shall 
be  sufficient  to  cause  them  to  have  the  effects  arising  from  the  commercial  law, 
provided  that  an  entry  of  the  fact  of  inscription  in  the  general  Public  Register  or 
in  the  Mortgage  Office  is  made  in  the  special  Commercial  Register. 

5.  The  inscription  must  be  made  effected  at  the  head-quarters  of  the  judicial 
district  or  partido  of  the  address  of  the  trader;  but  in  the  case  of  real  property 
or  of  real  rights  constituted  in  respect  thereof,  the  inscriptionfshaU  be  effected 
in  the  head-quarters  of  the  judicial  district  or  partido  where  the  property  is  situated. 

6.  The  inscription  directed  by  article  2  shall  be  effected  on  the  production 
of  the  written  statement  made  by  the  trader.  In  other  cases,  it  shaU  be  effected 
on  production  of  the  certified  copy  of  the  instrument  in  question,  or  of  the  docu- 
ment or  documents  produced  by  the  person  concerned. 

7.  A  trader  who  is  inscribed  on  the  Commercial  Register  has  in  his  favour 
the  presumption  that  he  is  in  fact  a  trader,  saving  evidence  to  the  contrary. 
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8.  Las  escrittiras  de  sociedad  no  registradas,  surtiran  sus  efectos  entre  loa 
socios  que  las  otorguen;  pero  no  jjerjudicaran  4  terceros,  quienes,  sin  embargo, 
podrdn  utilizarlas  en  lo  favorable. 

9.  Los  poderes  no  registrados,  surtirdn  sus  efectos  en  las  relaoiones  juridicas, 
entre  el  mandante  y  el  mandatario;  pero  con  relacion  a  terceros  interesados,  el 
mandatario  que  no  hubiere  registraflo  su  poder,  quedara  mancomunado  y  solidaria- 
mente  responsable  con  el  comerciante  6  compania  que  se  lo  hubiere  conferido. 

10.  La  falta  de  registro  de  la  autorizacion  otorgada  por  el  marido  para  que 
su  mujer  ejerza  el  comercio,  impide  a  esta  aproveoharse  de  los  beneficios  del  derecho 
mercantU,  a  menos  que  se  haya  hecho  inscribir  en  el  Registro  de  Comercio  en  la 
forma  prescrita  en  las  cuatro  primeras  fracciones  del  articulo  2°.  Si  se  omitiere 
la  inscripcion  de  la  revocacion  de  la  licencia  6  autorizacion  dada  por  el  marido, 
fete  quedara  obligaido  con  sus  bienes  propios  por  las  responsabUidades  que  contra- 
jere  la  mujer  comerciante,  cuando  los  bienes  de  esta  no  alcancen  a  cubrirlos. 

11.  Si  el  comerciante  omitiere  hacer  el  registro  6  inscripcion  de  los  documentos 
que  expresa  la  fraccion  IV  del  articulo  3.°,  podran  requerirla  la  misma  mujer,  sus 
padres  6  ascendientes  que  hubieren  ejercido  sobre  eUa  la  patria  potestad,  6  el  tutor 
que  hubiere  tenido. 

12.  La  falta  de  registro  de  las  capitulaciones  matrimoniales  6  de  escrituras 
sobre  separacion  de  intereses  entre  los  c6nyuges,  producira  el  efecto  de  considerar 
a  estos  unidos  bajo  el  regimen  de  comunidad  legal.  Los  demas  documentos  6  escri- 
turas de  que  habla  la  fraccion  IV  del  articulo  3.  °,  no  inscritos  en  el  Registro  Mercantil 
6  en  el  Registro  Publico  de  la  propiedad,  6  en  su  caso,  en  el  Oficio  de  Hipotecas, 
perderan  la  prela,ci6n  y  privilegios  que  conforme  a  su  naturaleza  debieran  tener 
sobre  otros  creditos  posteriores  6  de  grado  inferior,  y  los  creditos  que  contengan 
en  caso  de  concurso,  seran  considerados  como  simples  esoriturarios. 

13.  La  falta  de  registro  de  los  documentos  de  que  habla  la  fraccion  V  de  dicho 
articulo  3.  °,  no  hara  perder  a  dichos  documentos  la  prelacion  y  privilegios  que  en 
derecho  les  corresponde;  pero  en  caso  de  quiebra,  tendra  esta  la  presuncion  de  ser 
fraudulenta.  El  mismo  efecto  se  producira  con  relacion  a  los  contratos  y  sentencias 
de  que  habla  la  fraccion  VI  del  citado  articulo  3.°. 

14.  La  falta  de  registro  de  los  titulos  de  que  hablan  las  fracciones  VII  y  VIII 
de  dicho  articulo  3.°,  impide  al  comerciante  interesado  el  ejercicio  de  sus  derechos 
con  relacion  a  terceros,  mientras  dichos  titulos  no  se  registren. 

15.  Los  documentos  inscritos  produciran  su  efecto  legal  desde  la  fecha  de  su 
inscripcion,  sin  que  puedan  invalidarlos  otros  anteriores  6  posteriores  no  registrados. 

Si  el  registro  se  hiciere  dentro  de  los  quince  dias  siguientes  al  otorgamiento 
6  expedicion  del  titulo  6  documento  respectivo,  sus  efectos  se  produciran  desde 
la  fecha  del  otorgamiento,  del  acto  6  contrato  registrado.  Si  el  documento  procede 
de  pais  extranjero,  los  efectos  se  surtiran  desde  la  fecha  del  registro,  para  lo  cual 
debera  preceder  la  protocolizacion  del  documento,  en  la  Republica,  conforme  a 
las  leyes. 

16.^  El  registro  de  documentos  contendra  los  nombres  generales  de  los  otor- 
gantes  6  interesados,  la  fecha  del  documento,  el  notario  6  funcionario  que  lo  haya 
autorizado  6  expedido,  y  una  razon  de  la  materia  u  objeto  sobre  que  verse.  Entre 
uno  y  otro  asiento  no  habra  huecos;  y  las  correcciones  6  entrerrenglonaduras  que 
se  hagan,  se  salvaran  con  toda  claridad  al  fin  del  asiento.  Hecho  que  sea  el  registro, 
se  devolvera  el  documento  registrado  con  la  nota  de  inscripcion  al  que  lo  hubiere 
presentado. 

17.  El  Registro  Mercantil  sera  pubUco.  El  registrador  podra  mostrarlo  al 
que  lo  sohcite,  a  quien  permitiri  tambi^n  tomar  las  notas  que  le  convengan. 

18.  Quedan  modificadas  al  tenor  de  la  presente  ley,  las  disposiciones  que  con- 
tienen  el  articulo  7.°  y  los  relativos  del  capitulo  III,  titulo  II,  libro  I  del  Codigo 
de  Comercio.  —  Ignacio  Pombo,  Diputado  presidente.  Miguel  Utrilla,  Senador 
presidente.  Roberto  Nuiiez,  Diputado  secretario.  Pedro  Sanchez  Castro,  Senador 
secretario. 

Por  tanto,  mando  se  imprima,  pubhque,  circule  y  se  le  dd  el  debido  cumpli- 
miento. 
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8.  Unregistered  instruments  of  association  shall  take  effect  as  between  the 
members  who  execute  them;  but  they  shall  not  prejudice  third  persons,  who 
nevertheless  may  avail  themselves  thereof  in  so  far  as  they  are  favourable  to 
them. 

9.  Unregistered  powers  of  attorney  shall  take  effect  in  juridical  relations 
as  between  principal  and  agent;  but  with  relation  to  interested  third  persons,  an 
agent  who  has  not  registered  his  power  shall  be  liable  jointly  and  severally  in 
common  with  the  trader  or  association  who  has  conferred  it  on  him. 

10.  Non-registration  of  an  authorisation  granted  by  a  husband  for  his  wife 
to  carry  on  trade  prevents  the  latter  from  taking  advantage  of  the  benefits  of 
the  commercial  law,  unless  it  has  been  inscribed  in  the  Commercial  Register  in 
the  form  prescribed  by  the  first  four  sections  of  article  2.  If  registration  of  the 
revocation  of  the  licence  or  authorisation  given  by  the  husband  is  omitted,  the 
latter  is  liable  in  his  own  property  for  the  responsibilities  contracted  by  his  trading 
wife,  when  the  property  of  the  latter  is  insufficient  to  meet  them. 

11.  If  a  trader  omits  to  register  or  inscribe  the  documents  mentioned  in  section 
rV  of  article  3,  his  wife  may  herself  require  it,  or  her  parents  or  ascendants  who 
have  exercised  patria  potestaa  over  her,  and  so  may  any  guardian  she  may  have 
had. 

12.  Non-registration  of  marriage  settlements  or  of  instruments  concerning  the 
separation  of  property  between  spouses  shall  produce  the  effect  of  their  both  re- 
maining under  the  governance  of  the  legal  community  of  property.  Such  other 
documents  or  instruments,  mentioned  in  section  IV  of  article  3,  as  are  not  inscribed 
in  the  Commercial  Register  or  in  the  Public  Register  of  Ownership,  or  in  the  Mort- 
gage Office,  as  the  case  may  be,  shall  lose  the  priority  and  privileges  which  by 
their  nature  they  ought  to  possess  over  other  later  credits  or  credits  of  inferior 
rank,  and  the  credits  which  they  contain  shall  in  case  of  insolvency  be  deemed 
to  be  ordinary  written  credits. 

13.  Non-registration  of  the  documents  mentioned  in  section  V  of  the  said 
article  3  shall  not  cause  the  said  documents  to  lose  the  priority  and  privileges  which 
in  law  belong  to  them;  but  in  the  event  of  bankruptcy,  this  insolvency  shall  be 
presumed  to  be  fraudulent.  The  same  effect  shall  be  produced  with  respect  to 
the  contracts  and  judgments  mentioned  in  section  VI  of  the  said  article  3. 

14.  Non-registration  of  the  titles  mentioned  in  sections  VII  and  VIII  of  the 
said  article  3  prevents  the  trader  concerned  from  enforcing  his  rights  with  respect 
to  third  persons,  as  long  as  such  titles  are  unregistered. 

15.  Inscribed  documents  shall  produce  their  legal  effect  from  the  date  of 
their  inscription,  and  other  non-registered  previous  or  subsequent  documents  cannot 
invalidate  them. 

If  the  registration  is  effected  within  the  fifteen  days  following  their  execution 
or  the  issue  of  the  corresponding  title  or  document,  their  effects  shall  be  produced 
from  the  date  of  the  execution  of  the  registered  act  or  contract.  If  the  document 
comes  froifi  a  foreign  country,  the  effects  shall  be  produced  from  the  date  of  the 
registration,  for  which  purpose  there  must  be  a  previous  protocoUsation  of  the 
document  in  the  Republic  according  to  law. 

16.  The  register  of  documents  shall  contain  the  general  names  of  the  parties 
or  persons  concerned,  the  date  of  the  document,  the  notary  or  functionary  who 
has  authenticated  or  issued  it,  and  a  note  of  the  subject-matter  or  object  concerned 
therein.  There  shall  be  no  spaces  between  the  entries;  and  such  corrections  and 
interlineations  as  are  made  shall  be  clearly  noted  at  the  end  of  the  entry.  When 
registration  has  been  effected,  "the  registered  document  shall  be  returned  to  the 
person  who  presented  it  together  with  the  note  of  its  inscription. 

17.  The  Commercial  Register  shall  be  public.  The  registrar  may  show  it  to 
any  applicant,  whom  he  shaU  also  permit  to  take  such  notes  as  he  thinks  fit. 

18.  The  provisions  which  are  contained  in  article  7  and  in  the  relative  articles 
in  Chapter  III,  Title  II,  Book  I  of  the  Commercial  Code  are  altered  to  the  tenor 
of  this  law.  —  Ignacio  Pombo,  Vice-President  of  the  Chamber  of  Deputies.  Miguel 
UtriUa,  President  of  the  Senate.  Roberto  Nunez,  Clerk  to  the  Chamber  of  Deputies. 
Pedro  Sanchez  Castro,  Clerk  to  the  Senate. 

Therefore,  I  order  that  it  be  printed,  published,  circulated  and  given  its  due 
fulfilment. 
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de  Comercio,  de  los  encargadoB  de  61  y  de  los  libros  que  deben  llevar. 

Palacio  del  Gobierno  Nacional,  en  Mexico,  4  once  de  Diciembre  de  mil  ooho- 
cientos  ochenta  y  cinco.  —  Porfirlo  Diaz.  —  Al  C.  Lie.  Joaquin  Baranda,  Secretario 
de  Estado  y  del  despacho  de  Justicia  6  Instruccion  publica. 
Comunicolo  d.  Ud.  para  su  inteligencia  y  fines  consiguientes 
Libertad  y  Constitucion.    Mexico,  Diciembre  11  de  1885.  —  Baranda. 


Secretaria  de  Estado  y  del  despacho  de  Justicia  e  Instruccion  ptiblica  —  Sec- 
cion  l.»  —  El  C.  Presidente  de  la  Reptiblica  se  ha  servido  dirigirme  el  decreto  que 
sigue : 

Porfirio  Diaz,  Presidente  Constitucional  de  los  Estados-Unidos  Mexicanos,  a 
sus  habitantes,  sabed: 

Que  en  uso  de  la  facultad  otorgada  al  Ejecutivo  por  la  fraccion  1.*  del  arti- 
culo  85  de  la  Constitucion  federal,  he  tenido  a  bien  expedir  el  siguiente: 

Reglamento  del  Registro  de  Comercio. 


Titulo  I.    Del  Registro  Pliblico  de  Comercio,  de  los  encargados  de 

el  y  de  los  libros  que  deben  llevar. 

Art.  1.  El  Registro  de  Comercio  se  Uevara  en  las  oficinas  encargadas  del  Registro 
Publico  de  la  propiedad;  a  falta  de  estas,  en  los  Oficios  de  Hipotecas,  y  en  defecto 
de  unas  y  otros,  por  los  jueces  de  1.^  instancia  del  orden  comun. 

2.  Los  libros  que  deberan  llevarse  para  el  Registro  de  Comercio,  en  los  tres 
cases  a  que  se  refiere  el  articulo  anterior,  seran  los  siguientes:  Libro  No.  1.  En 
el  que  se  asentaran  las  matriculas;  —  Libro  No.  2.  Primer  Auxihar,  en  el  que  se 
registraran  todos  los  titulos  de  propiedad;  —  Libro  No.  3.  Segundo  AuxiHar,  en 
el  que  se  registraran  las  escrituras  de  sociedad  y  poderes;  —  Libro  No.  4.  Tercer 
Auxiliar,  en  el  que  se  tomara  razon  de  los  demas  actos  y  contratos  que  deban  regis- 
trarse;  —  Libro  No.  5.  Cuarto  Auxiliar,  en  el  que  se  registraran  las  sentencias 
y  providencias  judiciales. 

3.  Ademas  de  los  libros  que  expresa  el  articulo  anterior,  se  Uevara  un  indice 
general  en  que  consten  los  nombres  y  apeUidos  de  todos  los  interesados  en  las  opera- 
ciones  registradas,  y  un  libro  diario  de  entradas  de  titulos,  en  el  que  se  anotaran 
por  orden  riguroso  y  progresivo  los  titulos  y  la  hora  en  que  se  presenten.  El  asiento 
se  firmara  por  la  persona  que  presente  el  titulo,  la  cual  firmara  tambien  la  nota 
de  su  devolucion  cuando  tenga  lugar,  expresando  que  se  ha  devuelto  ya  registrado, 
6  en  caso  contrario  la  causa  por  que  ha  dejado  de  hacerse. 

4.  En  el  Distrito  Federal,  los  libros  que  deben  servir  para  el  Registro  estaran 
autorizados  en  su  primera  y  ultima  fojas  con  las  firmas  del  Ministro  tie  Justicia 
y  del  Director  de  la  ofioina  6  del  encargado  del  Registro,  y  rubricadas  por  6ste 
en  todas  las  demas.  En  los  Estados,  los  autorizaran  los  Gobernadores  6  los  jefes 
politicos  en  representacion  de  estos,  y  el  encargado  de  la  oficina,  y  en  los  territorios 
los  jefes  politicos  6  subprefectos,  y  el  juez  de  primera  instancia  de  la  localidad. 

Cada  mes  se  remitira  al  Ministerio  de  Justicia  un  estado  de  todas  las  opera- 
ciones  hechas  en  el  Registro. 

5.  En  los  lugares  en  que  el  Registro  de  Comercio  se  Ueve  en  la  oficina  del 
Registro  Publico,  el  Director  6  encargado  de  esta  practicara  cada  tres  meses  una 
visita  a  la  Seccion  de  Comercio,  con  objeto  de  vigUar  que  se  cumplan  los  requisitos 
legales  en  todos  los  actos  que  se  practiquen. 

6.  En  los  lugares  en  que  el  Registro  se  Ueve  por  los  encargados  de  los  Oficios 
de  Hipotecas,  la  visita  de  que  trata  el  articulo  anterior  se  practicara  por  el  Juez 
de  primera  instancia  de  la  localidad. 

7.  En  los  lugares  en  que  dicha  autoridad  sea  la  que  Ueve  el  Registro  de  Comercio, 
la  visita  se  practicara  por  la  primera  autoridad  politica  del  lugar. 

8.  De  las  visitas  de  que  tratan  los  tres  articulos  anteriores,  se  levantara 
una  acta  por  duplicado,  de  la  que  se  remitira  un  ejemplar  al  Ministerio  de  Justicia. 
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Palace  of  the  National  Government,  Mexico,  11  December  1885.  —  Porfirio 
Diaz.  —  Joaquin  Baranda,  Secretary  of  State  and  of  the  Department  of  Justice 
and  Public  Instruction. 

I  communicate  it  to  you  for  your  instruction  and  the  consequent  ends. 

Liberty  and  the  Constitution.    Mexico,  11  December  1885.  —  Baranda. 


The  Secretary  of  State  and  of  the  Department  of  Justice  and  Public  Instruction. 
—  Section  1.  —  The  President  of  the  Republic  has  seen  fit  to  address  me  the  follow- 
ing decree: 

Porfirio  Diaz,  Constitutional  President  of  the  United  States  of  Mexico,  to  the 
inhabitants  thereof,  Know  ye: 

That  in  the  use  of  the  faculty  granted  to  the  executive  by  section  1  of  article  85 
of  the  Federal  Constitution,  I  have  thought  well  to  issue  the  following 

Regulations  for  the  Commercial  Register. 


Title  I.    The  Public  Commercial  Register,   the  Registrars  and  the 
books  to  be  kept  by  them. 

Art.  1.  The  Commercial  Register  shall  be  kept  in  the  offices  entrusted  with 
the  Public  Register  of  Ownership ;  failing  these,  in  the  Mortgage  Offices,  and  failing 
both,  by  the  Judges  of  the  courts  of  first  instance  of  the  ordinary  category. 

2.  The  books  which  have  to  be  kept  for  the  purposes  of  the  Commercial  Re- 
gister, in  the  three  cases  referred  to  in  the  preceding  article,  are  the  following :  Book 
No.  1.  Wherein  shall  be  entered  the  listed  items;  —  Book  No.  2.  Pirst  auxiliary, 
wherein  aU  the  titles  of  ownership  shaU  be  registered;  —  Book  No.  3.  Second  auxi- 
liary, wherein  the  instruments  of  association  and  the  powers  of  attorney  shall  be 
registered;  —  Book  No.  4.  Third  auxiliary,  wherein  shall  be  entered  aU  other  acts 
and  contracts  which  have  to  be  registered;  —  Book  No.  5.  Fourth  auxiliary,  wherein 
judgments  and  orders  of  the  court  shall  be  registered.  ' 

3.  Besides  the  books  mentioned  in  the  preceding  article,  a  general  index  shall 
be  kept,  giving  the  names  and  surnames  of  aU  the  persons  concerned  in  the  registered 
transactions,  and  a  day  book  of  the  entries  of  titles,  wherein  the  titles  shaU  be 
noted  in  strict  and  progressive  order,  and  the  hour  at  which  they  are  presented. 
The  entry  shall  be  signed  by  the  person  who  presents  the  title,  who  shall  also  sign 
the  note  of  its  return  when  this  takes  place,  stating  that  it  has  been  returned  already 
registered,  or  in  the  contrary  event,  the  cause  why  this  has  not  been  done. 

4.  In  the  Federal  District,  the  books  which  are  to  serve  the  Registry  shall 
be  authenticated  on  their  first  and  last  pages  by  the  signatures  of  the  Minister  of 
Justice  and  the  Director  of  the  Office  or  the  person  in  charge  of  the  Register,  and 
rubricated  by  the  latter  on  all  the  other  pages.  In  the  States,  they  shall  be  authenti- 
cated by  the  Governors  or  the  Political  Chiefs  as  representing  them,  and  by  the  re- 
gistrar of  the  office,  and  in  the  Territories  by  the  political  chiefs  or  the  sub-prefects 
and  the  judge  of  first  instance  of  the  locality. 

Each  month  a  statement  of  aU  the  operations  effected  in  the  Registry  shall 
be  sent  to  the  Minister  of  Justice. 

5.  In  the  places  in  which  the  Commercial  Register  is  kept  in  the  office  of  the 
Public  Register,  the  Director  or  Registrar  thereof  shall  visit  the  Commercial  Section 
every  three  months,  with  the  object  of  seeing  that  the  legal  requisites  are  fulfilled 
in  all  the  acts  there  carried  out. 

6.  In  places  in  which  the  Register  is  kept  by  the  registrars  of  the  Mortgage 
Offices,  the  visit  mentioned  in  the  preceding  article  shall  be  made  by  the  judge 
of  first  instance  of  the  locality. 

7.  In  places  in  which  the  said  authority  is  the  one  which  keeps  the  Commercial 
Register,  the  visit  shall  be  made  by  the  first  political  authority  of  the  place. 

8.  A  record  in  duplicate  shall  be  made  of  the  visits  mentioned  in  the  three 
preceding  articles,  one  copy  whereof  shall  be  sent  to  the  Ministry  of  Justice. 

12* 
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Titulo  II.    De  los  titulos  sujetos  a  inscripci6n. 

9.  Estan  sujetos  a  registro  todos  los  actos  y  contratos  que  expresa  el  arti- 
culo  45  del  Codigo  de  Comercio,  reformado  por  decreto  de  fecha  11  del  mes  actual, 
y  los  demas  relatives  del  mismo  Codigo. 

10.  Solo  se  registraran  los  actos  y  contratos  debidamente  autorizados,  y  las. 
providencias  y  sentencias  judiciales  certificadas  legalmente. 

11.  La  calificacion  que  hagan  los  registradores  de  la  legaUdad  de  los  titulos, 
se  entendera  limitada  para  el  efecto  de  negar  6  admitir  la  inscripcion,  y  no  impedira 
ni  preocupara  el  juicio  que  pueda  seguirse  en  los  tribunales  sobre  la  nuUdad  del 
mismo  titulo,  a  menos  que  llegue  a  dictarse  sentencia  que  cause  ejecutoria. 

12.  Si  de  la  ejecutoria  que  en  dicho  juicio  recayere,  resultare  que  fu6  mal  cali- 
ficado  el  titulo,  el  registrador  hara  la  inscripcion  6  cancelara  la  que  hubiere  hecho, 
conforme  a  la  ejecutoria,  tomando  el  nuevo  asiento  la  fecha  del  de  presentacion 
del  titulo  que  hubiere  dado  lugar  al  incidente. 

13.  El  registrador  considerara  oomo  faltas  de  legalidad  en  las  formas  extrin- 
secas  de  los  documentos  6  escrituras,  cuya  inscripcion  se  solicite,  todas  las  que  afecten 
a  su  validez,  segtin  las  leyes  que  determinan  la  forma  de  los  instrumentos  publicos, 
siempre  que  resulten  del  texto  de  los  mismos  documentos  6  escrituras. 

14.  Para  los  efectos  del  articulo  que  precede,  se  consideraran  igualmente  oomo 
faltos  de  legalidad  los  documentos  6  escrituras  que  no  expresen,  6  expresen  sin  la 
claridad  suficiente,  cualquiera  de  las  circunstancias  que,  con  arreglo  a  la  ley,  debe 
contener  la  ioscripcion,  bajo  pena  de  nulidad. 

Titulo  III.    De  la  forma  y  efectos  de  la  inscripcion. 

15.  Presentado  el  titulo  en  el  Registro,  en  el  acto  se  extendera  el  asiento  de 
presentacion. 

16.  Los  titulos  se  registraran  en  los  Hbros  correspondientes,  haciendose  los 
asientos  unos  a  continuacion  de  otros,  sin  dejar  entre  eUos  mas  espacio  que  el  nece- 
sario  para  la  firma  del  encargado  del  Registro. 

17.  Todas  las  cantidades  y  numeros  que  consten  en  Igs  inscripciones  y  asientos 
de  presentacion,  se  escribiran  con  numero  y  letra. 

18.  Se  considera  como  fecha  de  la  inscripcion  para  todos  los  efectos  que  6sta 
deba  producir,  la  del  asiento  de  presentacion,  que  se  hara  constar  en  la  inscrip- 
ci6n  misma. 

19.  Los  registradores,  para  dar  a  conocer  con  exactitud  los  bienes  y  derechos 
que  scan  objeto  de  la  inscripcion,  deberan  sujetarse  a  las  reglas  siguientes:  I.  Se 
consignaran  en  la  inscripcion  el  nombre  y  apeUido,  edad,  estado,  profesion  y  domi- 
ciUo  de  las  personas  interesadas  en  los  titulos  sujetos  a  registro ;  —  II.  Se  expresara 
con  toda  claridad  la  naturaleza  del  contrato  6  acto,  cantidades,  genero  6  especie 
de  su  objeto,  monto  del  capital  6  capitales,  sus  intereses,  plazo,  condiciones  y  demas 
circunstancias  relatives  a  los  mismos  contratos  6  actos;  —  III.  Si  se  tratare  de  un 
giro  6  sociedad  mercantil,  se  expresara  la  denominacion  6  razon  social  de  uno  u 
otra;  y  si  estan  constituidos  en  alguna  propiedad  raiz,  se  consignara  el  valor  de 
&ta,  haciendo  constar  en  seguida  el  numero  y  libro  de  su  inscripcion  en  el  Registro 
Publico  de  la  propiedad;  —  IV.  Esto  mismo  se  observara.  respecto  de  toda  finca 
que  por  cualquier  motivo  deba  considerarse  incluida  6  excluida  del  haber  de  un 
comerciante;  no  tomandose  razon  respecto  de  ella,  siao  despues  de  su  inscripcion 
en  el  Registro  de  la  propiedad,  y  Umitandose  la  toma  de  razon  al  enunciado  de  la 
finca,  con  su  ubicacion  y  valor,  cita  del  numero,  fojas  del  libro  y  fecha  del  Registro 
de  propiedad;  —  V.  La  anotacion  que  debe  hacer  el  registrador,  con  arreglo  & 
lo  que  previene  el  articulo  70  del  Codigo  de  Comercio,  se  hara  previo  el  aviso  que 
por  escrito  le  dirijan  los  interesados;  —  VI.  En  el  caso  previsto  en  el  articulo  72 
del  mismo  Codigo  el  registrador,  ademas  de  la  razon  en  el  libro  Diario,  pondra  el 
seUo  de  la  oficina  en  la  primera  y  ultima  foja  de  cada  libro,  con  expresion  de  las 
fojas  que  esten  escritas  y  de  las  que  estuvieren  en  bianco;  y  estas  circunstancias 
se  mencionaran  tambien  en  el  recibo  que  se  ha  de  entregar  al  interesado,  haciendo 
la  correspondiente  anotacion  en  la  matricula.  De  la  misma  manera  se  procedera 
en  los  casos  a  que  se  refieren  los  articulos  138  y  155  del  propio  Codigo  de  Comercio; 
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Title  II.    The  titles  subject  to  inscription. 

9.  All  the  acts  and  contracts  mentioned  in  article  45  of  the  Commercial  Code, 
as  amended  by  the  Decree  of  the  11th  day  of  the  present  month,  or  in  the  other 
relative  articles  of  the  said  Code,  are  subject  to  registration. 

10.  Only  such  acts  and  contracts  as  have  been  duly  authenticated,  and  such 
orders  and  judgments  of  the  courts  as  are  legally  certified,  shall  be  registered. 

11.  Decisions  made  by  the  registrars  on  the  lawfulness  of  titles  shall  be  under- 
stood to  be  confined  to  the  purpose  of  refusing  or  allowing  inscription,  but  shall 
not  prevent  or  prejudice  such  action  as  may  be  brought  in  the  tribunals  about  the 
nullity  of  the  said  titles,  unless  and  until  judgment  is  pronounced  which  carries 
execution. 

12.  If  it  results  from  the  final  judgment  made  in  such  an  action,  that  his 
decision  on  the  title  was  bad,  the  registrar  shall  effect  the  inscription  or  shall  cancel 
the  one  which  he  has  made,  according  to  the  final  judgment,  the  new  entry  taking 
the  date  of  the  presentation  of  the  title  which  has  given  occasion  to  the  incident. 

13.  All  such  blemishes  in  the  extrinsic  forms  of  documents  or  instruments, 
whose  inscription  is  applied  for,  as  affect  their  validity  under  the  laws  which  deter- 
mine the  form  of  notarial  instruments,  shall  be  considered  by  the  registrar  as  oc- 
casioning illegality,  provided  that  they  are  shown  by  the  text  of  the  said  documents 
or  instruments. 

14.  For  the  purposes  of  the  preceding  article,  such  documents  or  instruments 
as  do  not  express  or  which  express  with  insufficient  clearness  any  of  the  circum- 
stances which  the  inscription  has  to  contain  in  accordance  with  the  law,  under  pain 
of  nullity,  shall  also  be  considered  to  be  lacking  in  legality. 

Title  III.    The  form  and  effects  of  inscription. 

15.  When  the  title  is  presented  at  the  Registry,  the  entry  of  its  presentation 
shall  be  drawn  up  at  once. 

16.  The  titles  shall  be  registered  in  the  proper  books,  the  entries  being  made 
one  after  the  other,  without  leaving  more  space  between  them  than  is  necessary 
for  the  signature  of  the  Registrar. 

17.  All  sums  and  numbers  which  appear  in  inscriptions  and  the  entries  of 
presentation,  shall  be  written  both  in  figures  and  letters. 

18.  The  date  of  the  entry  of  presentation,  which  must  be  stated  in  the  in- 
scription, is  considered  as  the  date  of  the  inscription  for  all  the  effects  which  this 
should  produce. 

19.  In  order  to  afford  correct  information  of  the  properties  and  rights  which 
are  the  subject-matter  of  inscriptions,  the  registrars  must  subject  themselves  to 
observing  the  following  rules :  I.  The  names  and  surnames,  ages,  status,  professions 
and  addresses  or  domicils  of  the  persons  concerned  in  the  titles  registered  shall 
be  set  out  in  the  inscription;  —  II.  The  nature  of  the  contract  or  act,  quantities, 
genus  or  species  of  its  subject-matter,  amount  of  principal  sum  or  sums,  their  interest, 
period,  conditions  and  other  circumstances  which  relate  to  such  contracts  or  acts, 
shall  be  clearly  expressed;  —  III.  In  the  case  of  a  commercial  business  or  association, 
the  name  or  firm  name  of  each  shall  be  expressed;  and  if  they  are  constituted  in 
respect  of  some  real  property,  the  value  thereof  shall  be  set  out,  stating  in  continu- 
ation the  number  and  book  of  its  inscription  in  the  Public  Register  of  Ownership; 

—  IV.  The  same  shall  be  observed  in  respect  of  each  estate  which  for  any  reason 
is  to  be  considered  as  included  or  excluded  from  the  assets  of  a  trader;  an  entry 
only  being  made  thereof  after  its  inscription  in  the  Register  of  Ownership,  and  the 
entry  being  confined  to  the  name  of  the  estate,  its  situation  and  value,  citing  the 
number,  pages  of  the  book  and  the  date  appearing  in  the  Register  of  Ownership; 

—  v.  The  note  which  the  Registrar  has  to  make  under  the  provisions  of  article  70 
of  the  Commercial  Code  shall  be  made  on  previous  notice  in  writing  addressed 
to  him  by  the  persons  concerned ;  —  VI.  In  the  case  provided  for  by  article  72  of 
the  said  Code,  the  Registrar  besides  making  the  entry  in  the  Day  Book,  shall  place 
the  seal  of  his  office  on  the  first  and  last  pages  of  each  book,  stating  the  pages  which 
are  written  and  those  which  are  in  blank;  and  these  circumstances  shall  also  be 
mentioned  in  the  receipt  which  has  to  be  given  to  the  person  concerned,  and  a  corre- 
sponding note  shall  be  made  in  the  register.  The  same  procedure  shall  be  followed 
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—  VII.  La  razon  que  debe  tomarse  de  las  fianzas,  segtin  lo  determinado  en  el  arti- 
culo  131  de  dicho  Codigo,  se  hara  el  dia  que  se  presente  el  testimonio  que  se  ha 
de  depositar,  el  cual  se  anotara  con  el  niimero  y  fecha  de  la  inscripcion;  —  VIII.  La 
razon  que  debe  tomarse  conforme  a  lo  prevenido  en  el  articulo  303  del  Codigo  de 
Comercio,  de  los  hechos  a  que  se  refiere  el  articulo  302  del  mismo,  se  tomara  previo 
el  aviso,  que  por  escrito  debera  darsele  al  registrador  por  los  interesados ;  —  IX.  El 
Registro  que  determina  el  articulo  600  del  Codigo  de  Comercio,  se  hara  el  dia  que 
se  presenten  los  documentos  que  en  dicho  articulo  se  previenen,  debiendo  quedar 
un  duplicado  de  eUos  archivado  en  la  oficina;  —  X.  El  Registro  q^ue  ordena  el  arti- 
culo 1048  del  Codigo  de  Comercio,  se  hara  en  el  libro  de  matriculas;  —  XI.  El 
registrador  no  podra  alterar  ninguna  de  las  constancias  del  titulo,  ni  aun  con  consen- 
timiento  de  los  interesados,  y  siempre  hara  constar  la  fecha  del  mismo,  y  el  nombre 
del  notario,  escribano  6  de  la  persona  que  legalmente  lo  autorioe. 


Titulo  IV.    De  la  rectificacion  de  las  actas  del  Registro. 

20.  Cualquiera  de  los  interesados  en  una  inscripcion  del  Registro,  que  advir- 
tiese  en  eUa  error  material  6  de  concepto,  podra  de  acuerdo  con  los  demas  pedir 
por  escrito  su  rectificacion  al  registrador;  y  no  conviniendo  este  en  ella  6  contra- 
diciendole  alguno  de  los  interesados,  ocurrira  a  la  autoridad  judicial  con  igual 
peticion. 

21.  Si  el  registrador  reconociere  el  error  6  el  juez  lo  deolarase  en  su  caso,  se 
hara  la  rectificacion  poniendo  la  anotacion  marginal  respectiva,  con  presencia  del 
titulo  primitivo.  En  los  lugares  en  que  el  Registro  de  Comercio  este  k  cargo  de 
los  jueces  de  primera  instancia,  la  declaracion  a  que  se  refiere  este  articulo  se  hara 
por  el  que  deba  sustituir  al  juez  en  los  casos  en  que  est6  impedido. 

22.  Verificada  la  rectificacion  de  una  inscripcion  6  cancelacion  en  el  Registro, 
se  rectificaran  tambien  los  demas  asientos  relativos  a  eUa  que  se  haUen  en  los  otros 
libros,  si  estuvieren  igualmente  equivocados. 

Titulo  V.    De  la  publicidad  del  Registro. 

23.  La  manifestacion  del  Registro  se  hara  a  peticion  verbal  del  interesado 
en  consultarlo. 

24.  Los  libros  del  Registro  solo  se  pondran  de  manifiesto  a  los  que  lo  soliciten 
durante  las  horas  de  despacho,  y  en  presencia  de  algtin  empleado  de  la  oficina. 

25.  Los  particulares  que  consulten  el  Registro  podran  tomar  de  el  las  notas 
que  juzguen  convenientes  para  su  propio  uso. 

26.  Los  interesados  en  las  operaciones  son  los  unicos  que  tienen  dereoho  de 
pedir  certificacion  de  las  constancias  del  Registro,  y  deberan  hacerlo  por  escrito 
a  fin  de  que  a  continuacion  de  su  solicitud  se  les  extienda  dicho  certificado. 

27.  Cuando  con  arreglo  al  articulo  53  del  Codigo  de  Comercio  deban  expedirse 
certificaciones  a  tercera  persona,  se  expediran  aqueUas,  archiv^ndose  en  la  oficina 
el  mandamiento  judicial  respectivo. 

28.  No  expresandose  en  la  solicitud  6  mandamiento  si  la  certificacion  ha  de 
ser  literal  6  en  relacion,  se  dara  en  relacion. 

29.  Siempre  que  deba  comprenderse  en  las  certificaciones  un  asiento  de  presen- 
tacion,  por  haUarse  pendiente  de  inscripcion  el  titulo  a  que  se  refiera,  se  copiara 
literalmente,  cualquiera  que  sea  la  forma  en  que  se  extienda  el  resto  de  la  misma 
certificacion. 

30.  Si  alguno  de  los  asientos  que  deba  comprender  la  certificacion  estuviere 
rectificado  por  otro,  se  certificaran  ambos  literalmente. 

31.  Las  solicitudes  y  certificaciones  se  escribiran  en  el  papel  con  la  estampilla 
6  seUo  correspondiente,  con  arreglo  a  la  ley. 

Transitorios. 

Art.  1.  Todos  los  funcionarios  y  oficinas  que  actualmente  llevan  el  Registro 
de  Comercio,  entregaran  desde  luego  los  libros  y  papeles  4  la  oficina  que  deba  encar- 
garse  de  61  con  arreglo  al  decreto  de  fecha  11  del  mes  actual. 
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in  the  cases  mentioned  in  articles  138  and  155  of  the  said  Commercial  Code;  — 
Vn.  The  entry  which  has  to  be  made  of  guaranties,  according  to  the  enactment  in 
article  131  of  the  said  Code,  shall  be  made  on  the  same  day  as  the  certified  copy 
which  has  to  be  lodged  is  presented,  which  shall  be  noted  with  the  number  and 
date  of  the  inscription;  —  VIII.  The  entry  which  has  to  be  made  according  to  the 
provisions  in  article  303  of  the  Commercial  Code,  of  the  facts  referred  to  by  article  302 
thereof,  shall  be  made  on  previous  notice,  which  must  be  given  to  the  Registrar 
in  writing  by  the  persons  concerned ;  —  IX.  The  registration  directed  by  article  600 
of  the  Commercial  Code  shall  be  effected  on  the  same  day  as  the  documents  directed 
by  the  said  article  are  presented,  a  duplicate  whereof  must  remain  enrolled  in  the 
office;  —  X.  The  registration  directed  by  article  1048  of  the  Commercial  Code 
shaU  be  made  in  the  book  of  listed  items;  —  XI.  The  registrar  has  no  power  to 
alter  any  of  the  statements  in  the  title,  even  with  the  consent  of  the  persons  in- 
terested, and  he  shall  always  enter  the  date  of  the  title,  and  the  name  of  the  notary, 
scrivener  or  person  legally  authenticating  it. 

Title  IV.    Correction  of  documents  in  the  Register. 

20.  Any  of  the  persons  interested  in  an  inscription  in  the  Register  who  notices 
therein  a  material  error  or  a  mistake  in  concept,  may  in  conjunction  with  the  other 
persons  interested  make  a  written  application  to  the  registrar  for  its  correction; 
and  if  the  latter  does  not  assent  thereto  or  one  of  the  persons  interested  denies  it, 
he  shall  resort  to  the  judicial  authority  with  a  like  application. 

21.  If  the  registrar  admits  the  error  or  the  Judge  declares  it  to  exist,  as  the 
case  may  be,  the  correction  shall  be  made  by  placing  the  proper  marginal  note, 
on  production  of  the  original  title.  In  places  where  the  Commercial  Register  is  in 
the  charge  of  the  judges  of  first  instance,  the  declaration  referred  to  by  this  article 
shall  be  made  by  the  person  who  is  to  act  as  the  judge's  substitute  when  the  latter 
is  prevented. 

22.  When  the  correction  or  cancellation  of  an  inscription  in  the  Register  has 
been  effected,  the  other  entries  relating  thereto  which  are  to  be  found  in  the  other 
books  shall  also  be  corrected,  if  they  are  Ukewise  erroneous. 

Title  V.    The  publicity  of  the  Register. 

23.  The  Register  shall  be  shown  on  the  verbal  request  of  a  person  interested 
in  consulting  it. 

24.  The  books  of  the  Register  shall  only  be  exhibited  to  those  who  apply 
for  this  during  office  hours,  and  in  the  presence  of  some  employee  in  the  office. 

25.  Private  individuals  who  consult  the  Register  may  take  therefrom  such 
notes  as  they  consider  suitable  for  their  own  use. 

26.  Persons  interested  in  the  transactions  are  the  only  ones  who  are  entitled 
to  ask  for  a  certificate  of  the  statements  on  the  Register,  and  they  must  do  so  in 
writing  to  the  end  that  the  said  certificate  may  be  drafted  in  continuation  of  their 
application. 

27.  When  certificates  have  to  be  issued  to  a  third  person  under  article  53  of 
the  Commercial  Code,  they  shall  be  issued  on  the  corresponding  order  of  the  court 
being  em-olled  in  the  office. 

28.  When  it  is  not  expressed  in  the  application  or  order  whether  the  certificate 
is  to  be  a  literal  copy  or  a  resume,  only  a  resume  shall  be  given. 

29.  When  an  entry  of  a  document  having  been  presented  has  to  be  included 
in  the  certificate,  in  consequence  of  the  inscription  of  the  title  to  which  it  refers 
being  stiU  pending,  it  shall  be  copied  hteraUy,  whatever  be  the  form  in  which  the 
rest  of  the  said  certificate  is  drafted. 

30.  When  any  of  the  entries  which  the  certificate  has  to  include  are  corrected 
by  another,  both  shall  be  certified  UteraUy. 

31.  Both  applications  and  certificates  shall  be  written  on  paper  with  the 
proper  stamp  or  seal,  according  to  the  law. 

Transitory  provisions. 

Art.  1.  All  the  functionaries  and  offices  which  at  the  present  time  are  keeping  the 
Commercial  Register,  shall  forthwith  deliver  the  books  and  papers  to  the  office  which 
is  to  be  entrusted  therewith  under  the  Decree  dated  the  11th  of  the  present  month. 
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2.    Se  deroga  el  reglamento  expedido  con  fecha  20  de  Junio  de  1884. 

Por  tanto,  mando  se  imprima,  publique,  circule  y  se  le  de  el  debido  cumplimiento. 

«Dado  en  el  Palacio  Nacional  de  Mexico,  a  los  veinte  dias  del  mes  de  Diciembre 
de  mil  ochocientos  ochenta  y  cinco.  —  Porfirio  Diaz.  —  Al  C.  Lie.  Joaquin  Baranda, 
Secretario  de  Estado  y  del  despacho  de  Justicia  e  Instrucci6n  p6blica.» 

Y  lo  comunico  a  Ud.  para  su  inteligencia  y  efectos  correspondientes.  Libertad 
y  Constitucion.    Mexico,  Diciembre  20  de  1885.  —  Baranda. 


Codigo  de  Oomercio. 

Libro  primero. 
Titulo  preliminar. 

Art.  1.  Las  disposiciones  de  este  Codigo  son  apUcables  solo  a  los  actos  comerciales. 

2.  A  falta  de  disposiciones  de  este  Codigo,  ser4n  apUcables  a  los  actos  de  co- 
mercio  las  del  derecho  comtin. 

Titulo  I.    De  los  comerciantes. 

3.  Se  reputan  en  derecho  comerciantes:  1.°  Las  personas  que  teniendo  capa- 
cidad  legal  para  ejercer  el  comercio,  hacen  de  el  su  ocupacion  ordinaria;  —  2.°  Las 
sooiedades  constituidas  con  arreglo  a  las  leyes  mercantiles;  —  3.°  Las  sociedades 
extranjeras  6  las  agendas  y  sucursales  de  estas,  que  dentro  del  territorio  nacional 
ejerzan  actos  de  comercio. 

4.  Las  personas  que  accidentalmente,  con  6  sin  establecimiento  fijo,  hagan 
alguna  operacion  de  comercio,  aunque  no  son  en  derecho  comerciantes,  quedan,  sin 
embargo,  sujetas  por  eUa  a  las  leyes  mercantiles.  Por  tanto,  los  labradores  y  fabri- 
cantes,  y  en  general  todos  los  que  tienen  planteados  almacen  6  tienda  en  alguna 
poblacion  para  el  expendio  de  los  frutos  de  su  finca,  6  de  los  productos  ya  elabo- 
rados  de  su  industria  6  trabajo,  sin  hacerles  alteracion  al  expenderlos,  seran  con- 
siderados  comerciantes  en  cuanto  concierne  a  sus  almacenes  6  tiendas. 

5.  Toda  persona  que,  segun  las  leyes  comunes,  es  habil  para  contratar  y  ob- 
ligarse,  y  a  quien  las  mismas  leyes  no  prohiben  expresamente  la  profesion  del  co- 
mercio, tiene  capacidad  legal  para  ejercerlo. 

6.^)  Pueden  ejercer  el  comercio  los  menores  de  veinti6n  anos  y  mayores  de 
diez  y  ocho,  previa^  la  emancipacion,  la  habiUtacion  de  edad  6  autorizacion  de 
aquellos  bajo  cuya  patria  potestad  6  guarda  esten,  obtenidas  conforme  d  la  ley, 
y  sin  que  el  menor  comerciante,  en  ningun  caso,  pueda  gozar  de  los  beneficios  in- 
herentes  a  la  menor  edad. 

7.  Los  menores  que,  con  arreglo  al  articulo  anterior,  sean  comerciantes,  se  con- 
sideraran,  no  obstante  las  disposiciones  del  derecho  comun,  como  mayores  de  edad. 

8.  La  mujer  casada,  mayor  de  diez  y  ocho  anos,  que  tenga  para  ello  autori- 
zacion expresa  de  su  marido,  dada  en  escritura  pubhca,  podrd  ejercer  el  comercio. 
Sin  la  autorizacion  de  su  marido  podra  ejercerlo  en  los  casos  de  separacion,  au- 
sencia,  interdiccion  6  privacion  de  derechos  civiles  del  mismo,  declaradas  conforme 
a  la  ley. 

9.  La  mujer  casada,  comerciante,  puede  hipotecar  sus  bienes  raices  para 
seguridad  de  sus  obligaciones  mercantiles,  y  comparecer  en  juicio  sin  la  licencia 
marital. 

No  podra  gravar  los  inmuebles  de  su  marido,  ni  los  que  pertenezcan  a  la  so- 
ciedad  conyugal,  a  no  ser  que  en  la  escritura  de  autorizacion  para  dedicarse  al  co- 
mercio, le  haya  dado  el  marido  facultad  expresa  para  eUo. 

1)  V.  Ejecuoi6n  p.  10. 
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2.   The  Regulation  issued  with  the  date  of  the  20th  of  June  1884  is  repealed. 

"I  therefore  order  that  it  be  printed,  published,  circulated  and  duly  fuKilled. 

Given  at  the  National  Palace  of  Mexico,  the  20th  day  of  the  month  of  December 
1885.  —  Porfirio  Diaz.  —  Joaquin  Baranda,  Secretary  of  State  of  the  Depart- 
ment of  Justice  and  Public  Instruction." 

And  I  communicate  it  to  you  for  your  information  and  its  corresponding  effects. 
Liberty  and  the  Constitution.    Mexico,  December  20,  1885.  —  Baranda." 


Oominercial  Code. 


First  Book. 


Preliminary  Title. 

Art.  1.    The  provisions  of  this  Code  apply  to  commercial  acts  only. 

2.  Failing  the  provisions  of  this  Code,  those  of  the  common  law  shall  apply 
to  acts  of  commerce. 

Title  I.    Traders. 

3.  The  following  are  deemed  traders  by  the  law:  I.  Persons  who  have  legal 
capacity  to  carry  on  trade  and  make  it  their  ordinary  occupation ;  —  II.  Associations 
which  are  constituted  under  the  commercial  law;  —  III.  Foreign  associations,  and 
their  agencies  or  their  branches,  which  practise  acts  of  commerce  within  the  National 
Territory. 

4.  Persons,  with  or  without  a  fixed  establishment,  who  casuaUy  effect  an 
operation  of  commerce,  although  they  in  law  are  not  traders,  are,  nevertheless, 
subject  thereby  to  the  commercial  law.  Therefore,  farmers  and  manufacturers, 
and  in  general,  aU  persons  who  have  established  a  warehouse  or  shop  in  any  inhabited 
place  for  despatching  the  produce  of  their  estate,  or  the  finished  products  of  their 
industry  or  labour,  without  altering  them  on  their  despatch,  shall  be  deemed  to  be 
traders  so  far  as  concerns  their  warehouses  or  shops. 

5.  Every  person  who,  according  to  the  common  law,  is  capable  of  contracting 
and  binding  himself,  and  who  is  not  expressly  forbidden  by  the  said  law  to  make 
a  profession  of  commerce,  has  legal  capacity  for  carrying  it  on. 

6^^).  Persons  who  are  under  twenty-one  and  above  eighteen  years  of  age  may 
carry  on  trade,  after  emancipation,  qualification  as  to  age  or  the  authorisation  of 
those  under  whose  patria  fotestas  or  guardianship  they  are,  obtained  according  to 
law,  but  without  traders  who  are  minors  in  any  case  having  the  right  to  enjoy  the 
benefits  inherent  in  minority. 

7.  Minors  who  are  traders,  in  accordance  with  the  preceding  article,  shall  be 
considered  as  of  full  age,  notwithstanding  the  provisions  of  the  common  law. 

8.  A  married  woman  who  is  above  eighteen  years  of  age  and  who  has  the  express 
authorisation  of  her  husband  therefor,  given  by  notarial  instrument,  may  carry 
on  trade.  She  may  also  carry  it  on  without  the  authorisation  of  her  husband  in 
cases  of  his  separation,  absence,  interdiction  or  deprivation  of  civil  rights,  declared 
according  to  law. 

9.  A  married  woman  who  is  a  trader  can  mortgage  her  real  property  for  se- 
curing her  commercial  obligations,  and  may  appear  in  legal  proceedings  without 
her  husband's  leave. 

She  cannot  encumber  the  immovable  property  of  her  husband,  nor  that  which 
belongs  to  the  conjugal  partnership,  unless  her  husband  has  given  express  authority 
therefor  in  the  instrument  authorising  her  to  devote  herself  to  trade. 

1)  See  Execution,  p.   10.; 
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los  que  profesan  el  comercio. 

10.  El  marido  podra  revocar  la  autorizacion  que  para  ser  comerciante  le  haya 
otorgado  a  su  mujer;  pero  no  producira  efecto  contra  tercero  tal  revooacion,  sino 
despu6s  de  noventa  dias  de  publicada  en  un  lugar  visible  del  establecimiento  mer- 
cantil  de  la  mujer,  y  en  alguno  de  los  periodicos  de  la  locaUdad  donde  resida,  6  de 
la  mas  inmediata,  si  en  esta  no  los  hubiere. 

11.  La  mujer  que  al  contraer  matrimonio  se  hallare  ejerciendo  el  comercio, 
necesitara  autorizacion  de  su  marido  para  continuarlo. 

Esta  licencia  se  presumira  concedida,  mientras  el  marido,  no  pubUque,  en  la 
forma  prescrita  en  el  articulo  anterior,  la  cesacion  de  su  mujer  en  el  ejercicio  del 
comercio. 

12.  No  pueden  ejercer  el  comercio:  1.°  Los  corredores;  —  2.°  Los  quebrados 
que  no  hayan  sido  rehabilitados;  —  3.°  Los  que  por  sentencia  ejecutoriada  bayan 
sido  condenados  por  delitos  contra  la  propiedad,  incluyendo  en  estos  la  falsedad, 
el  peculado,  el  cohecho  y  la  concusion. 

13.  Los  extranjeros  seran  Ubres  para  ejercer  el  comercio,  segun  lo  que  se 
hubiere  convenido  en  los  tratados  con  sus  respectivas  naciones,  y  lo  que  dispusieren 
las  leyes  que  arreglen  los  derechos  y  obligaciones  de  los  extranjeros. 

14.^)  Los  extranjeros  comerciantes,  en  todos  los  actos  de  comercio  en  que 
intervengan,  se  sujetaran  a  este  Codigo  y  demas  leyes  del  pais. 

15.2)  Las  sociedades  legalmente  constituidas  en  el  extranjero  que  se  establezcan 
en  la  Republica,  6  tengan  en  ella  alguna  agencia  6  sucursal,  podran  ejercer  el  co- 
mercio, sujetandose  a  las  prescripciones  especiales  de  este  Codigo  en  todo  cuanto 
concierna  a  la  creaci6n  de  sus  establecimientos  dentro  del  territorio  nacional,  a  sus 
operaciones  mercantiles  y  4  la  jurisdiccion  de  los  tribunales  de  la  Nacion. 

En  lo  que  se  refiera  a  su  capacidad  para  contratar,  se  sujetardn  d  las  disposi- 
ciones  del  articulo  correspondiente  del  titulo  de  «Sociedades  extranjeras». 

Titulo  II.  De  las  obligaciones  comunes  k  todos  los  que  profesan  el  comercio. 

16.  Todos  los  comerciantes,  por  el  hecho  de  serlo,  estan  obligados:  1.°  A  la 
pubUcacion,  por  medio  de  la  prensa,  de  la  calidad  mercantil,  con  sus  circunstancias 
esenciales,  y  en  su  oportunidad,  de  las  modificaciones  que  se  adopten;  —  2.°  A  la 
inscripcion  en  el  registro  publico  de  comercio,  de  los  documentos  cuyo  tenor  y 
autenticidad  deben  hacerse  notorios;  —  3.°  A  seguir  un  orden  uniforme  riguroso 
de  cuenta  y  razon;  —  4.  °  A  la  conservacion  de  la  correspondencia  que  tenga  relacion 
con  el  giro  del  comerciante. 

Capitulo  I.    Del  anuncio  de  la  calidad  mercantil. 

17.  Los  comerciantes  tienen  el  deber:  1.°  De  participar  la  apertura  del  esta- 
blecimiento 6  despacho  de  su  propiedad,  por  medio  de  una  circular  dirigida  a  los 
comerciantes  de  las  plazas  en  que  tengan  domicilio,  sucursales,  relaciones  6  corre- 
sponsales  mercantiles,  la  cual  contendra:  el  nombre  del  establecimiento  6  despacho, 
su  ubicacion  y  objeto;  si  hay  persona  encargada  de  su  administracion,  su  nombre 
y  firma;  si  hay  compaiiia,  su  natiu-aleza,  la  indicacion  del  gerente  6  gerentes,  la 
razon  social  6  denominacion  y  la  persona  6  personas  autorizadas  par  usar  una  u 
otra,  y  la  designacion  de  las  casas,  sucursales  6  agendas,  si  las  hubiere;  —  2.°  De 
dar  parte,  tambi6n  por  medio  de  circular,  de  las  modificaciones  que  sufra  cualquiera 
de  las  circunstancias  antes  referidas;  —  3.°  De  pubhcar  en  el  periodico  oficial,  y 
en  su  defecto,  en  algun  otro,  las  circulares  que  dirijan,  asi  como  el  estado  de  Uqui- 
dacion  y  la  clausura  del  establecimiento  6  despacho. 

Capitulo  II.     Del  registro  de  comercio.^) 

18.  El  Registro  de  Comercio  se  Uevara  en  las  cabeceras  del  partido  6  distrito 
judicial  del  domiciho  del  comerciante,  por  las  oficinas  encargadas  del  Registro 
ptibhco  de  la  propiedad;  a  falta  de  estas,  por  los  oficios  de  hipotecas,  y  en  defecto 
de  Unas  y  otros,  por  los  jueces  de  la  instancia  del  orden  comtin. 

19.  La  inscripcion  6  matricula  en  el  Registro  mercantil  sera  potestativa  para 
los  individuos  que  se  dediquen  al  comercio,  y  obligatoria  para  todas  las  sociedades 

^)  y  ^)  ^-  Ejecuoi6n  p.  11.  —  ')  V6anse  tambien  la  Ley  y  el  reglamento  del  Registro 
de  comercio  p.  85  y  87  de  esta  obra. 
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10.  A  husband  may  revoke  the  authorisation  which  he  has  granted  to  his  wife 
to  be  a  trader;  but  such  revocation  shall  produce  no  effect  as  against  third  persons 
until  after  ninety  days  from  its  publication  in  a  visible  place  of  the  commercial 
establishment  of  the  wife,  and  in  one  of  the  newspapers  of  the  locality  where  she 
resides,  or  of  the  nearest  place,  if  there  is  none  in  the  former. 

11.  A  woman  who  is  carrying  on  trade  at  the  time  of  contracting  marriage 
shall  require  the  authorisation  of  her  husband  to  continue  it. 

This  licence  shall  be  presumed  to  have  been  granted,  so  long  as  the  husband 
does  not  publish  the  fact  that  his  wife  has  ceased  to  carry  on  trade,  in  the  manner 
prescribed  by  the  preceding  article. 

12.  The  following  cannot  carry  on  trade:  I.  Brokers;  —  II.  Bankrupts  who 
have  not  obtained  their  discharge;  —  III.  Persons  who  by  a  final  judgment  have 
been  condemned  for  offences  against  property,  including  therein  forgery,  peculation, 
bribery  and  extortion. 

13.  Foreigners  shall  be  free  to  carry  on  trade,  according  to  the  agreements 
made  in  the  treaties  with  their  respective  nations,  and  with  the  provisions  of  such 
laws  as  regulate  the  rights  and  obligations  of  foreigners. 

14.1)  Foreign  traders  shall  be  subject  to  this  Code  and  to  the  other  laws  of 
the  country,  in  aU  acts  of  commerce  in  which  they  take  part. 

15.2)  Associations  which  are  legally  constituted  abroad  and  which  may  be 
established  in  the  Republic,  or  have  an  agency  or  branch  therein,  may  carry  on 
trade,  subject  to  the  special  provisions  of  this  Code  in  all  that  concerns  the  creation 
of  their  establishments  within  the  National  territory,  their  commercial  operations 
and  the  jurisdiction  of  the  tribunals  of  the  nation. 

As  regards  their  capacity  to  contract,  they  shall  be  subject  to  the  provisions 
of  the  relative  article  in  the  Title  "Foreign  associations". 

Title  IL    Obligations  common  to  all  such  as  trade  habitually. 

16.  All  traders,  by  the  very  fact  of  being  such,  are  bound:  1.  To  publish  their 
commercial  status  by  means  of  the  press,  together  with  its  essential  particulars, 
and  such  alterations  as  are  adopted  from  time  to  time;  —  2.  To  inscribe  in  the 
public  register  of  commerce  the  documents  whose  tenor  and  authenticity  have 
to  be  made  public;  —  3.  To  follow  a  strictly  uniform  order  of  account  and  entry;  — 
4.  To  preserve  such  correspondence  as  relates  to  the  business  of  the  trader. 

Chapter  I.    Advertising  the  commercial  status. 

17.  Traders  are  bound:  1.  To  make  known  the  opening  of  the  establishment 
or  office  owned  by  them,  by  means  of  a  circular  addressed  to  the  traders  of  the  mar- 
kets where  they  have  addresses,  branches,  commercial  relations  or  correspondents, 
and  this  shall  contain:  the  name  of  the  establishment  or  office,  its  situation  and 
object;  if  there  is  a  person  in  charge  of  its  management,  his  name  and  signature; 
if  it  is  an  association,  its  nature,  the  names  of  the  manager  or  managers,  the  firm- 
name  or  denomination  and  the  person  or  persons  who  are  authorised  to  use  either, 
and  the  designation  of  the  houses,  branches  or  agencies,  if  any;  —  2.  To  give  notice, 
also  by  means  of  a  circular,  of  any  alterations  in  the  particulars  above  mentioned ;  — 
3.  To  publish  in  the  official  newspaper,  and,  failing  this,  in  some  other,  such  circulars 
as  are  addressed  by  him,  as  also  the  state  of  liquidation  and  the  closing  of  the 
establishment  or  office. 

Chapter  II.    The  Commercial  Register.^) 

18.  The  Commercial  Register  shall  be  kept  at  the  head-quarters  of  the  judicial 
partido  or  district  of  the  address  of  the  trader,  by  the  offices  entrusted  with  the 
Public  Register  of  Ownership;  these  failing,  by  the  Mortgage  Offices,  and  failing 
both,  by  the  judges  of  first  instance  of  the  common  category. 

19.  Inscription  or  entry  in  the  Commercial  Register  shall  be  optional  for  indi- 
viduals who  devote  themselves  to  trade,  and  obligatory  for  aU  commercial  asso- 


1)  and  2)  See  Execution  p.  11.  • —  *)  See  also  the  Law  of  and  Regulation  for  the  Commercial 
Register,  pp.  85  and  87  of  this  work. 
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los  que  profesan  el  comercio. 
mercantiles  y  para  los  buques.    Los  primeros  quedaran  matriculados  de  ofioio  al 
inscribir  cualqnier  documento  cuyo  registro  sea  necesario. 

20.  El  registrador  esta  obUgado  a  Uevar  el  registro  general  de  comercio  por 
orden  cronologico  de  presentacion  de  documentos. 

21.  En  la  hoja  de  inscripcion  de  cada  comerciante  6  sociedad,  se  anotardn: 
1.°  Su  nombre,  razon  social  6  titulo;  —  2.°  La  clase  de  comercio  ti  operaciones 
a  que  se  dedique;  —  3.°  La  fecha  en  que  deba  comenzar  6  haya  comenzado  sus 
operaciones;  —  4.°  El  domicilio  con  especificaoion  de  las  sucursales  que  hubiere 
establecido,sin  perjuicio  de  inscribir  las  sucursales  en  el  Registro  del  partido  judi- 
cial en  que  esten  domioiliadas ;  —  5.°  Las  escrituras  de  constitucion  de  sociedad 
mercantU,  cualesquiera  que  sean  su  objeto  6  denominacion,  asi  como  las  de  modifi- 
caci6n,  rescision  6  disolucion  de  las  mismas  sociedades;  —  6.°  El  acta  de  la  primera 
junta  general  y  documentos  anexos  a  ella,  en  las  sociedades  anonimas  que  se  con- 
stituyan  por  suscricion  pubUca;  —  7.°  Los  poderes  generales  y  nombrammientos, 
y  revocacion  de  los  mismos  si  la  hubiere,  conferidos  a  los  gerentes,  factores,  depen- 
dientes  y  cualesquiera  otros  mandataries;  —  8.°  La  habilitacion  de  edad,  licencia 
y  emancipacion  del  menor  otorgadas  para  que  sea  comerciante ;  —  9.  °  La  licencia 
marital  6  el  requisite  que  en  su  defecto  necesite  la  mujer  para  ejercer  el  comercio, 
asi  como  la  cesacion  del  requisito  6  la  revocacion  de  la  licencia;  —  10.°  Las 
escrituras  dotales,  capitulaciones  matrimoniales  y  los  titulos  que  acrediten  la  pro- 
piedad  de  los  parafernales  de  la  mujer  del  comerciante,  asi  como  las  escrituras 
sobre  separacion  de  intereses  entre  los  conyuges;  y  en  general,  los  documentos 
que  contengan,  con  relacion  a  los  objetos  expresados,  algun  cambio  6  modificacion; 
—  11.°  Los  documentos  justificativos  de  los  haberes  6  patrimonio  que  tenga  el 
hijo  6  el  pupUo  que  esten  bajo  la  patria  potestad,  6  bajo  la  tutela  del  padre  6  tutor 
comerciantes;  — 12.°  El  aumento  6  diminucion  del  capital  efectivo  en  las  sociedades 
anonimas  y  en  comandita  por  acciones;  —  13.°  Los  titulos  de  propiedad  industrial, 
patentes  de  invencion  y  marcas  de  fabrica;  —  14°.  Las  emisiones  de  acciones, 
cedulas  y  obligaciones  de  ferrocarriles  y  de  toda  clase  de  sociedades,  sean  de  obras 
pubHcas,  compaiiias  de  credito  u  otras,  expresando  la  serie  y  niimero  de  los  titulos 
de  cada  emision,  su  interes  y  amortizacion,  la  cantidad  total  de  la  emision,  y  los 
bienes,  obras,  derechos  6  hipotecas,  cuando  los  hubiere,  que  se  afecten  a  su  pago. 
Tambien  se  inscribirdn  con  arreglo  a  estos  preceptos,  las  emisiones  que  hicieren 
los  particulares ;  —  15.°  Las  emisiones  de  bULetes  de  banco,  expresando  su  fecha, 
clases,  series,  cantidades  e  importe  de  cada  emision;  —  16.°  Los  buques,  con 
expresion  de  su  nombre,  clase  de  aparejo,  sistema  6  fuerza  de  las  maquinas  si 
fuesen  de  vapor,  expresando  si  son  cabaUos  nominales  6  indicados;  punto  de  con- 
struccion  del  casco  y  mdquinas ;  ano  de  la  misma ;  material  del  casco ,  indicando  si 
es  de  madera,  hierro,  acero  6  mixto;  dimensiones  principales  de  eslora,  manga  y 
puntal;  tonelaje  total  y  neto;  y  por  ultimo,  los  nombres  y  domicilios  de  los  duenos 
y  participes  de  su  propiedad;  —  17.°  Los  cambios  de  la  propiedad  de  los  buques,  en 
su  denominacion  6  en  cualquiera  de  las  demas  condiciones  enumeradas  en  el  parrafo 
anterior;  —  18.°  La  imposici6n,  modificaci6n  y  cancelaci6n  de  los  gravdmenes  de 
cualquier  genero  que  pesen  sobre  los  buques;  —  19.°  Las  fianzas  de  los  corredores. 

22.  Cuando  alguno  de  los  actos  6  contratos  contenidos  en  el  articulo  anterior, 
debieran  registrarse  6  inscribirse  en  el  Registro  piibUco  de  la  propiedad  6  en  el 
oficio  de  hipotecas,  conforme  a  la  ley  civil  comun,  su  inscripcion  en  dicho  Registro 
sera  bastante  para  que  surtan  los  efectos  correspondientes  del  derecho  mercantil, 
con  tal  que  en  el  Registro  especial  de  Comercio  se  tome  razon  de  la  inscripci6n 
hecha  en  el  Registro  pubUco  comiin  6  en  el  oficio  de  hipotecas. 

23.  La  inscripcion  a  que  se  refiere  el  art.  21  debera  hacerse  en  la  cabecera  del 
Distrito  6  Partido  judicial  del  domiciUo  del  comerciante;  pero  si  se  trata  de  bienes 
ralces  6  de  derechos  reales  constituidos  sobre  eUos,  la  inscripcion  se  hard,  ademds, 
en  la  cabecera  del  Partido  6  Distrito  judicial  de  la  ubicacion  de  los  bienes. 

24.  Las  sociedades  extranjeras  que  quieran  establecerse  6  crear  sucursales  en 
la  Repiiblica,  presentaran  y  anotaran  en  el  Registro,  ademas  del  testimonio  de  la 
protocoUzacion  de  sus  estatutos,  contratos,  y  demas  documentos  referentes  d  su 
constitucion,  el  inventario  6  ultimo  balance,  si  lo  tuvieren,  y  un  certificado  de  estar 
constituidas  y  autorizadas  con  arreglo  d  las  leyes  del  pais  respectivo,  expedido  por 
el  ministro  que  aUi  tenga  acreditado  la  Republica,  6,  en  su  defecto,  por  el  c6nsul 
mexicano. 
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ciations  and  for  vessels.  The  former  shall  be  officially  registered  on  any  document 
being  inscribed  the  registration  whereof  is  obUgatory. 

20.  The  registrar  is  bound  to  keep  the  general  Commercial  Register  in  the 
chronological  order  of  the  presentation  of  the  documents. 

21.  There  shall  be  entered  on  the  page  of  inscription  of  each  trader  or  associa- 
tion: 1.  His  name,  firm-name  or  title;  —  2.  The  kind  of  commerce  or  operations  to 
which  he  devotes  himself;  —  3.  The  date  whereon  his  operations  are  to  commence  or 
have  commenced ;  —  4.  The  address,  specifying  the  branches  which  he  has  establish- 
ed, without  prejudice  to  the  inscription  of  the  branches  in  the  Register  of  the 
judicial  district  where  they  are  domiciled;  —  5.  The  instruments  constituting  the 
commercial  association,  whatever  be  its  object  or  denomination,  as  also  the  instru- 
ments altering,  rescinding  or  dissolving  the  said  association;  —  6.  The  minutes  of 
the  first  general  meeting  and  the  documents  annexed  thereto,  in  associations  which 
are  formed  by  public  subscription;  —  7.  General  powers  of  attorney  and  appoint- 
ments, and  their  revocation,  if  any,  conferred  on  managers,  commission  agents, 
subordinates  and  other  agents;  —  8.  The  age  qualification,  licence  and  emanci- 
pation granted  to  a  minor  in  order  that  he  may  be  a  trader;  —  9.  The  husband's 
licence  or  the  necessary  authority  required  in  default  thereof  by  his  wife  for  the 
purpose  of  carrying  on  trade,  as  also  the  cessation  of  the  requisite  authority  or  the 
revocation  of  the  licence;  —  10.  Instruments  of  dowry,  marriage  settlements  and 
the  documents  of  title  proving  the  ownership  of  the  paraphernalia  of  a  trader's 
wife,  as  also  instruments  separating  the  property  as  between  the  spouses;  and  in 
general,  such  documents  as  contain  any  change  or  alteration  with  relation  to  the 
said  objects;  —  11.  Documents  which  prove  the  property  or  patrimony  possessed 
by  children  or  wards  who  are  under  patria  potestas,  or  under  the  guardianship  of 
trading  parents  or  guardians;  —  12.  Increases  or  reductions  in  the  cash  capital  of 
limited  companies  and  partnerships  limited  by  shares;  —  13.  Documents  of  title  to 
industrial  property,  patents  of  invention  and  trade-marks;  —  14.  Issues  of  shares, 
cedulas  and  bonds  by  railroads  and  associations  of  aU  kinds,  whether  of  public 
works,  credit  or  other  companies,  expressing  the  series  and  number  of  the  certi- 
ficates of  each  issue,  their  interest  and  redemption,  the  total  amount  of  the  issue,  and 
the  property,  works,  rights  or  mortgages,  if  any,  which  are  liable  to  the  payment 
thereof.  Issues  which  are  made  by  private  individuals  shall  also  be  inscribed  in 
accordance  with  these  precepts;  —  15.  Issues  of  banknotes,  expressing  their  date, 
classes,  series,  amounts  and  the  total  amount  of  each  issue;  —  16.  Vessels,  expressing 
their  names,  kind  of  rig,  system  or  power  of  the  engines  in  the  case  of  steamers, 
stating  whether  it  is  of  nominal  or  indicated  horse-power;  place  where  the  huU  and 
machinery  were  built;  the  year  thereof;  the  material  of  the  hull,  showing  whether 
it  is  of  wood,  iron,  steel  or  mixed ;  the  principal  length,  beam  and  draught  measure- 
ments ;  total  and  net  tonnage ;  and  lastly,  the  names  and  addresses  of  the  owners  and 
part-owners;  —  17.  Changes  in  the  ownership  of  vessels,  in  their  denomination,  and 
in  any  of  the  other  particulars  enumerated  in  the  preceding  section;  —  18.  The  im- 
position, alteration,  and  cancellation  of  charges  of  aU  kinds  which  affect  the  vessels ; 
—  19.  Brokers'  guaranties. 

22.  When  any  of  the  acts  or  contracts  mentioned  in  the  preceding  article  have 
to  be  registered  or  inscribed  on  the  Public  Register  of  Ownership  or  at  the  Mortgage 
Office,  under  the  ordinary  civil  law,  their  inscription  on  the  said  Register  shall  be 
sufficient  for  occasioning  the  corresponding  effects  of  the  commercial  law,  provided 
that  a  note  is  made  in  the  special  Commercial  Register  of  the  inscription  made  in 
the  Ordinary  Public  Register  or  ia  the  Mortgage  Office. 

23.  The  inscription  mentioned  by  article  21  must  be  effected  at  the  head- 
quarters of  the  judicial  District  or  Partido  of  the  address  of  the  trader :  but  in  the 
case  of  real  property  or  of  real  rights  constituted  over  it,  inscription  shall  also  be 
effected  at  the  head-quarters  of  the  judicial  Partido  or  District  where  the  property 
is  situate. 

24.  Foreign  associations  which  desire  to  be  established  or  to  create  branches  in 
the  Republic,  shall  present  to  and  enter  on  the  Register  (in  addition  to  a  certified 
copy  of  their  enrolled  articles,  contracts  and  other  documents  which  relate  to  their 
constitution)  the  inventory  or  last  balance  sheet,  if  they  have  one,  and  a  certificate 
that  they  have  been  constituted  and  authorised  according  to  the  laws  of  their  re- 
spective countries,  issued  by  the  Minister  of  the  Republic  there  accredited,  or,  failing 
him,  by  the  Mexican  Consul. 
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los  que  profesan  el  oomercio. 

25.  La  inscripcion  se  hard  con  presencia  del  testimonio  de  la  escritura  respec- 
tiva,  6  del  documento  6  declaracion  escrita  que  presente  el  comerciante,  cuando  el 
titulo  sujeto  d  registro  no  deba  constar  en  escritura  publica.  Los  documentos  pro- 
cedentes  del  extranjero  y  sujetos  a  registro,  se  protocoUzaran  previamente  en  la 
Repiiblica. 

26.  Los  documentos  que  conforme  d.  este  Codigo  deben  registrarse  y  no  se 
registren,  solo  produciran  efecto  entre  los  que  los  otorguen,  pero  no  podran  pro- 
ducir  perjuicio  a  tercero,  el  cual  si  podra  aprovecharlos  en  lo  que  le  fueren  favorables. 
A  pesar  de  la  omision  del  Registro  mercantil,  produciran  efecto  contra  tercero  los 
documentos  que  se  refieran  a  bienes  inmuebles  y  derechos  reales,  siempre  que  hu- 
biesen  sido  registrados,  conforme  a  la  ley  comiin,  en  el  Registro  de  la  propiedad 
6  en  el  oficio  de  hipotecas  correspondiente. 

27.  La  falta  de  registro  de  documentos  hara  que  en  caso  de  quiebra,  esta  se 
tenga  como  fraudulenta,  salvo  prueba  en  contrario. 

28.  Si  el  comerciante  omitiere  hacer  el  registro  6  inscripcion  de  los  documentos 
que  expresa  la  frac.  X  del  art.  21,  podran  pedirla  la  misma  mujer,  sus  padres  6 
ascendientes  que  hubieran  ejercido  sobre  eUa  la  patria  potestad,  6  el  tutor  que 
hubiere  tenido. 

29.  Los  documentos  inscritos  produciran  su  efecto  legal  desde  la  fecha  de 
su  inscripcion,  sin  que  puedan  invalidarlos  otros  anteriores  6  posteriores  no  regis- 
trados. 

30.  El  Registro  mercantil  sera  pdblico. 

El  registrador  facUitara  a  los  que  las  pidan  las  noticias  referentes  a  lo  que 
aparezca  en  la  hoja  de  inscripcion  de  cada  comerciante,  sociedad  6  buque.  Asi- 
mismo  expedira  testimonio  literal  de  toda  la  hoja  6  de  una  6  varias  de  las  opera- 
ciones  que  consten  en  eUa,  a  continuacion  de  la  solicitud  en  que  se  pida. 

31.  Los  registradores  no  podrdn  rehusar,  en  ningun  caso  y  por  ningun  motivo, 
la  inscripcion  de  los  documentos  mercantiles  que  se  les  presenten. 

32.  Cuando  se  necesite  rectificar  una  inscripcion  en  el  Registro  por  error 
material  6  de  concepto,  el  juez  del  domicilio  del  comerciante  decidira  sumariamente 
de  la  reotificacion,  siguiendo  la  sustanciacion  establecida  para  los  incidentes,  y 
haciendo  el  registrador  las  veces  de  demandado.  En  los  lugares  en  que  el  Registro 
de  Comercio  este  a  cargo  de  los  jueces  de  primera  instancia,  dicha  declaracion  la 
hara  el  que  sustituya  al  juez  en  caso  de  impedimento. 

Capitulo  III.     De  la  contabilidad  mercantiL 

33.  El  comerciante  esta  obligado  a  Uevar  cuenta  y  razon  de  todas  sus  opera- 
ciones  en  tres  libros  a  lo  menos,  que  son:  el  Ubro  de  inventarios  y  balances,  el  libro 
general  de  diario  y  el  Hbro  mayor  6  de  cuentas  corrientes. 

Las  sociedades  y  companias  por  acciones  Uevaran  tambien  un  Ubro  6  libros 
de  actas,  en  las  que  constaran  todos  los  acuerdos  que  se  refieran  a  la  marcha  y 
operaciones  sociales,  tomadas  por  las  juntas  generates  y  los  consejos  de  adminis- 
tracion. 

34.  Los  libros  que  se  prescriben  de  rigurosa  necesidad  en  el  orden  de  la  con- 
tabilidad mercantil,  estaran  encuadernados,  forrados,  foUados  y  sellados  con  el 
timbre  correspondiente  en  la  forma  que  prevengan  las  leyes. 

35.  Los  comerciantes  podran  Uevar  los  Ubros  por  si  mismos  6  por  personas 
a  quienes  autoricen  para  eUo. 

Si  el  comerciante  no  Uevare  los  Ubros  por  si,  mismo,  se  presumira  concedida 
la  autorizacion  al  que  los  Ueve,  salvo  prueba  en  contrario. 

36.  Los  Ubros  de  los  comerciantes  se  Uevaran  en  idioma  espanol,  con  claridad, 
por  orden  progresivo  de  fechas  y  operaciones,  sin  dejar  huecos,  y  en  manera  alguna 
podran  ser  alterados.  Los  errores  que  en  eUos  se  cometan,  se  salvaran  por  nuevo 
asiento  relacionado  con  la  partida  errada. 

37.  El  comerciante,  aunque  sea  extranjero,  que  no  Ueve  sus  Ubros  en  casteUano 
inciurira  en  una  multa  que  no  bajara  de  cincuenta  pesos,  ni  excedera  de  trescientos ; 
se  hara  a  sus  expensas  la  traduccion  al  idioma  espanol,  de  los  asientos  del  Ubro 
que  se  manden  reconocer  y  compulsar,  y  se  le  compelera,  por  los  medios  del  derecbo, 
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25.  Inscription  shall  be  effected  on  presentation  of  a  certified  copy  of  the  in- 
strument in  question  or  of  the  document  or  written  declaration  presented  by  a  trader, 
when  the  title  which  has  to  be  registered  has  not  to  be  set  out  in  a  notarial  instrument. 
Documents  proceeding  from  abroad  which  are  bound  to  be  registered  shall  pre- 
viously be  enrolled  in  the  Republic. 

26.  Documents  which  ought  to  be  registered  under  this  Code  but  which  in 
fact  are  not  so  registered,  shall  only  take  effect  as  between  the  parties  thereto,  but 
they  cannot  cause  detriment  to  third  persons,  who  however  may  take  advantage  of 
them  in  so  far  as  they  favour  them.  In  spite  of  omission  from  the  Commercial  Re- 
gister, documents  which  relate  to  real  property  or  real  rights  shall  take  effect  as 
against  third  persons,  provided  that  they  have  been  registered  in  accordance  with 
the  common  law,  on  the  Register  of  Ownership  or  in  the  proper  Mortgage  Office. 

27.  In  the  event  of  bankruptcy,  the  non-registration  of  documents  shall  cause 
it  to  be  deemed  fraudulent,  saving  proof  to  the  contrary. 

28.  If  a  trader  omits  to  register  or  inscribe  the  documents  mentioned  by  section 
10  of  article  21,  his  wife  may  apply  therefor,  or  her  parents  or  ascendants  who  have 
exercised  patria  potestas  over  her,  or  any  guardian  she  may  have  had. 

29.  Inscribed  documents  shall  produce  their  legal  effect  from  the  date  of  their 
inscription,  and  no  previous  or  subsequent  unregistered  documents  can  invalidate 
them. 

30.  The  Commercial  Register  shall  be  public. 

To  those  persons  who  apply  therefor  the  Registrar  shall  afford  information 
referring  to  what  appears  on  the  page  of  inscription  of  each  trader,  association  or 
vessel.  Also  he  shall  issue  a  literal  certified  copy  of  the  whole  page  or  of  one  or  more 
of  the  transactions  stated  therein,  in  continuation  of  the  application  whereby  this 
is  requested. 

31.  In  no  event  and  for  no  reason  can  the  registrars  refuse  inscription  of  such 
commercial  documents  as  are  presented  to  them. 

32.  When  it  is  necessary  to  rectify  an  inscription  in  the  Register  for  a  material 
error  or  mistake  in  concept,  the  judge  of  the  address  of  the  trader  shaU  summarily 
decide  the  question  of  rectification,  following  the  procedure  for  substantiation  estab- 
lished for  interlocutory  matters,  the  registrar  taking  the  place  of  the  defendant.  In 
the  places  where  the  Commercial  Register  is  in  the  charge  of  the  judges  of  first  in- 
stance, the  said  declaration  shall  be  made  by  the  person  who  takes  the  place  of  the 
judge  in  the  event  of  his  being  prevented. 

Chapter  III.    Commercial  book-keeping. 

33.  Traders  are  bound  to  keep  accounts  and  entries  of  all  their  operations  in 
at  least  three  books,  which  are :  the  book  of  inventories  and  balance  sheets,  the  gen- 
eral day-book,  and  the  ledger  or  book  of  current  accounts. 

Associations  and  companies  with  share  capital  shall  also  keep  a  minute  book  or 
books,  in  which  they  shall  set  out  all  such  resolutions  as  refer  to  the  course  of  business 
and  the  operations  of  the  association,  passed  in  general  or  directors'  meetings. 

34.  The  books  which  are  described  as  strictly  necessary  in  the  matter  of  com- 
mercial book-keeping  shall  be  bound,  lined,  paged  and  stamped  with  the  proper 
stamp  in  the  way  prescribed  by  law. 

35.  Traders  may  keep  the  books  personally  or  by  persons  whom  they  authorise 
for  that  purpose. 

If  a  trader  does  not  himself  keep  the  books,  the  authorisation  shall  be  presumed 
to  have  been  given  by  him  to  the  person  who  in  fact  keeps  them,  saving  proof  to  the 
contrary. 

36.  Traders'  books  shall  be  kept  in  the  Spanish  language,  with  clearness  and 
in  progressive  order  of  dates  and  operations,  without  leaving  blanks,  and  in  no  way 
may  they  be  altered.  Errors  which  may  be  committed  therein  shall  be  corrected  by  a 
new  entry  making  reference  to  the  erroneous  entry. 

37.  Traders,  although  they  are  foreigners,  who  fail  to  keep  their  books  in 
Spanish,  shall  be  liable  to  a  fine  of  not  less  than  fifty  pesos  nor  more  than  three 
hundred.  The  entries  in  the  book  as  to  which  an  order  has  been  made  for  exami- 
nation and  copjdng .  shall  be  translated  at  their  expense  into  the  Spanish  language, 
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los  que  profesan  el  comercio. 

a  que  en  un  termino  que  se  le  senale,  trascriba  d  dicho  idioma  los  libros  que  hubiere 
llevado  en  otro. 

38.  El  libro  de  inventarios  y  balances  empezara  por  el  inventario,  que  debera 
formar  el  comerciante  al  tiempo  de  dar  principio  a  sus  operaciones,  y  contendrA: 
1.°  La  relacion  exacta  del  dinero,  valores,  creditos,  efectos  al  cobro,  bienes  muebles 
e  inmuebles,  mercaderias  y  efectos  de  todas  clases,  apreciados  en  su  valor  real,  y 
que  constituyan  su  activo;  —  2.°  La  relacion  exacta  de  las  deudas  y  toda  clase 
de  obligaciones  pendientes,  si  las  tuviere,  y  que  formen  su  pasivo;  —  3.°  Fijar4, 
en  su  caso,  la  diferencia  exacta  entre  el  activo  y  el  pasivo,  que  sera  el  capital 
con  que  principia  sus  operaciones. 

El  comerciante  formard  ademas  anuahnente,  y  extendera  en  el  mismo  Ubro, 
el  balance  general  de  sus  negocios  con  los  pormenores  expresados  en  este  articulo, 
y  de  acuerdo  con  los  asientos  del  diario,  sin  reserva  ni  omision  alguna,  bajo  su 
firma  y  responsabiUdad. 

39.  En  el  libro  diario  se  asentara  por  primera  partida  el  resultado  del  inven- 
torio  de  que  trata  el  articulo  anterior,  dividido  en  una  6  varias  cuentas  consecutivas, 
segun  el  sistema  de  contabiHdad  que  se  adopte. 

Seguiran  despues  dia  por  dia,  y  segun  el  orden  en  que  se  vayan  haciendo, 
todas  las  operaciones  que  haga  el  comerciante  en  su  trafico,  por  cuenta  propia  6 
ajena,  designando  las  circunstancias  y  caracter  de  cada  operacion  y  el  resultado 
que  produce  a  su  cargo  6  descargo:  de  modo  que  cada  partida  manifieste  quien 
sea  el  acreedor  y  quien  el  deudor  en  el  negocio  a  que  se  refiere. 

Ouando  las  operaciones  sean  numerosas,  cualquiera  que  sea  su  importancia, 
6  cuando  hayan  tenido  lugar  fuera  del  domicilio,  podran  anotarse  en  un  solo  asiento 
las  que  se  refieran  a  cada  cuenta  y  se  hayan  verficado  en  cada  dia;  pero  guardando 
en  la  expresion  de  eUas  cuando  se  detallen,  el  orden  mismo  en  que  se  hayan  verificado. 

Se  anotaran,  asimismo,  en  la  fecha  en  que  las  retire  de  caja,  las  cantidades 
que  el  comerciante  tome  a  su  cargo,  y  se  Uevaran  d  una  cuenta  especial  que  al  in- 
tento  se  abrira  en  el  Ubro  mayor. 

40.  Las  cuentas  corrientes  con  cada  objeto  6  persona  particular,  se  abriran 
por  Debe  y  Haber  en  el  hbro  mayor;  y  a  cada  cuenta  se  trasladaran,  por  orden 
rigoroso  de  fechas,  los  asientos  del  diario. 

41.  En  el  Ubro  de  actas  que  Uevara  cada  sociedad,  cuando  se  trate  de  juntas 
generales,  se  expresara:  la  fecha  respectiva,  los  a£istentes  a  ellas,  los  numeros  de 
acciones  que  cada  uno  represente,  el  numero  de  votos  de  que  pueden  hacer  uso, 
los  acuerdos  que  se  tomen,  los  que  se  consignaran  a  la  letra;  y  cuando  las  votaciones 
no  sean  economicas,  los  votos  emitidos,  cuidando  ademas  de  consignar  todo  lo 
que  conduzca  al  perfecto  conocimiento  de  lo  acordado.  Cuando  el  acta  se  refiera 
a  junta  del  consejo  de  administracion,  solo  se  expresara:  la  fecha,  nombre  de  los 
asistentes  y  relation  de  los  acuerdos  aprobados.  Estas  actas  serdn  autorizadas 
con  las  firmas  de  las  personas  a  quienes  los  estatutos  confieran  esta  facultad. 

42.  No  se  puede  hacer  pesquisa  de  oficio  por  tribunal  ni  autoridad  alguna, 
para  inquirir  si  los  comerciantes  llevan  6  no  Ubros  arreglados.  Deberan,  sin  em- 
bargo, exhibirlos  cuando  se  les  mande,  para  el  simple  acto  de  ver  si  tienen  el  timbre 
correspondiente. 

43.  Tampoco  podra  decretarse,  a  instancia  de  parte,  la  comunicacion,  entrega 
6  reconocimiento  general  de  los  libros,  cartas,  cuentas  y  documentos  de  los  comer- 
ciantes, sino  en  los  cases  de  sucesion  universal,  liquidacion  de  compania,  direccion 
6  gestion  comercial  por  cuenta  de  otro,  6  de  quiebra. 

44.  Fuera  de  los  casos  prefijados  en  el  artictdo  anterior,  solo  podra  decretarse 
la  exhibicion  de  los  Ubros  y  documentos  de  los  comerciantes,  a  instancia  de  parte 
6  de  oficio,  cuando  la  persona  a  quien  pertenezcan  tenga  interes  6  responsabilidad 
en  el  asunto  en  que  proceda  la  exhibicion. 

El  reconocimiento  se  hara  en  el  escritorio  del  comerciante,  a  su  presencia  6 
a  la  de  la  persona  que  comisione,  y  se  contraera  exclusivamente  a  los  puntos  que 
tengan  relacion  directa  con  la  accion  deducida,  comprendiendo  en  eUos  aim  los 
que  sean  extranos  a  la  cuenta  especial  del  que  ha  soUcitado  el  reconocimiento. 

46.  Si  los  Ubros  se  hallasen  fuera  de  la  residencia  del  tribunal  que  decrete  su 
exhibicion,  se  verificara  esta  en  el  lugar  donde  existan  dichos  Ubros,  sin  exigirse  su 
traslacion  al  del  juicio. 
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and  they  shall  be  compelled  by  means  of  the  law  to  translate  into  the  said  language 
such  books  as  they  have  kept  in  another,  within  a  term  to  be  appointed  them. 

38.  The  book  of  inventories  and  balance  sheets  shall  begin  with  the  inventory, 
which  traders  have  to  draw  up  at  the  time  of  their  commencing  operations,  and  shall 
contain:  1.  An  exact  accoimt  of  the  money,  securities,  credits,  instruments  for  collec- 
tion, movable  and  immovable  property,  goods  and  effects  of  all  kinds,  appraised  at 
their  true  value,  and  constituting  their  assets;  —  2.  An  exact  accoimt  of  the  debts 
and  all  kinds  of  pending  obligations,  if  any,  which  form  their  liabilities ;  —  3.  It 
shall  fix  the  accurate  difference,  if  any,  between  the  assets  and  liabilities,  which 
shall  be  the  capital  with  which  they  commence  their  operations. 

Traders  shall  also  draft  annually  and  write  out  in  the  same  book,  the  general 
balance  sheet  of  their  business  with  the  details  stated  in  this  article,  and  in  accord 
with  the  entries  in  the  day-book,  without  any  reservation  or  omission,  under  their 
signature  and  responsibility. 

39.  They  shall  enter  as  the  first  entry  in  the  day-book,  the  result  of  the  in- 
ventory mentioned  in  the  preceding  article,  divided  into  one  or  several  consecutive 
accounts,  according  to  the  system  of  book-keeping  which  is  adopted. 

All  the  operations  of  traders  in  their  business,  on  their  own  or  another's 
account,  shall  then  follow  day  by  day,  and  according  to  the  order  of  their  being 
effected,  defining  the  particulars  and  character  of  each  transaction  and  the  result 
for  or  against  him  occasioned  thereby:  so  that  each  entry  may  show  who  is  the 
creditor  and  who  the  debtor  in  the  business  to  which  it  refers. 

When  the  transactions  are  numerous,  however  important  they  are,  or  when 
they  have  taken  place  away  from  the  address,  those  which  refer  to  each  accoimt 
and  have  taken  place  on  each  day,  may  be  entered  in  a  single  entry;  but  keeping 
the  same  order  as  that  of  their  happening,  in  the  statements  thereof  when  they  are 
detailed. 

Sums  which  a  trader  takes  on  his  own  account  shall  also  be  entered  on  the 
date  whereon  he  withdraws  them  from  the  coffers,  and  they  shall  be  carried  to 
a  special  account  which  shall  be  opened  for  that  purpose  in  the  ledger. 

40.  Current  accounts  for  each  separate  object  or  person  shaU  be  opened  by 
Debit  and  Credit  in  the  ledger;  and  the  entries  in  the  day-book  shall  be  transferred 
to  each  account  in  strict  order  of  date. 

41.  In  the  matter  of  general  meetings,  there  shall  be  expressed  in  the  minute-book 
to  be  kept  by  each  association :  the  respective  date,  the  persons  present  thereat,  the 
numbers  of  the  shares  represented  by  each  person,  the  number  of  votes  which  they 
can  use,  the  resolutions  which  are  passed,  and  which  shall  be  set  out  literally;  and 
the  votes  in  fact  cast,  when  the  voting  does  not  concern  matters  of  internal  manage- 
ment, taking  care  also  to  set  out  all  that  may  conduce  to  perfect  knowledge  of  what 
has  been  agreed.  When  a  minute  refers  to  a  directors'  meeting,  it  shall  only  express : 
the  date,  names  of  the  persons  present,  and  a  statement  of  the  resolutions  passed. 
These  minutes  shall  be  authenticated  by  the  signatures  of  the  persons  on  whom  the 
articles  of  association  confer  this  faculty. 

42.  There  is  no  power  to  make  an  official  inquisition  on  the  part  of  any  tribunal 
or  authority,  to  inquire  if  traders  keep  their  books  iq  order  or  not.  They  must, 
nevertheless,  produce  them  when  so  ordered,  for  the  simple  act  of  seeing  if  they  bear 
the  proper  stamp. 

43.  Nor  is  there  power  at  the  instance  of  a  party  to  order  the  communication, 
delivery  or  general  examination  of  the  books,  letters,  accounts  and  documents  of 
traders,  except  in  cases  of  universal  succession,  liquidation  of  companies,  commercial 
direction  or  management  on  another's  account,  or  bankruptcy. 

44.  Apart  from  the  cases  mentioned  in  the  preceding  article,  production  of  the 
books  and  documents  of  traders  can  only  be  ordered  at  the  instance  of  a  party  or 
of  the  court,  when  the  person  to  whom  they  belong  possesses  some  interest  or  is 
under  some  liability  in  the  matter  wherein  production  is  ordered. 

The  examination  shall  be  made  in  the  office  of  the  trader,  in  his  presence  or  in 
that  of  a  person  commissioned  by  him,  and  shall  be  exclusively  confmed  to  points 
which  are  directly  related  to  the  action  brought,  including  therein  even  those  which 
are  foreign  to  the  special  account  the  examination  whereof  has  been  requested. 

45.  If  the  boo^  are  away  from  the  residence  of  the  tribunal  which  orders  their 
production,  this  shall  take  place  where  the  said  books  actually  are,  without  requiring 
their  removal  to  the  place  of  the  action. 
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46.  Todo  comerciante  esta  obligado  a  conservar  los  libros  de  su  comercio 
hasta  liquidar  sus  cuentas,  y  diez  afios  despu^s.  Los  herederos  de  un  comerciante 
tienen  la  misma  obUgacion. 

Capitulo  IV.     De  la  correspondencia. 

47.  Los  comerciantes  estan  obligados  a  conservar  en  buen  orden  todas  las 
cartas  y  telegramas  que  reciban  con  relacion  a  sus  negocios  y  giro,  anotando  al 
dorso  la  fecha  en  que  se  recibieron  y  contestaron,  6  si  no  se  dio  contestacion. 

48.  A  un  libro  copiador  se  trasladaran,  bien  sea  a  mano  6  vaUendose  de  un 
medio  mecanieo  cualquiera,  integra  y  sucesivamente  por  orden  de  fechas,  inclusas 
la  antefirma  y  firma,  todas  las  cartas  que  el  comerciante  escriba  sobre  su  trafico, 
y  los  despachos  telegraficos  que  expida. 

49.  Son  aplicables  al  Ubro  copiador  de  cartas  l4s  reglas  establecidas  en  el 
art.  36,  excepto  la  referente  al  uso  exclusivo  del  idioma  espanol. 

50.  Los  tribunales  pueden  decretar  de  oficio,  6  a  instancia  de  parte  legitima, 
que  se  presenten  en  juicio  las  cartas  que  tengan  relacioon  con  el  asunto  del  litigio, 
asi  como  que  se  compulsen  del  copiador  las  de  igual  clase  que  se  hayan  escrito  por 
los  litigantes,  fijandose  de  antemano  con  precision  las  que  hayan  de  copiarse 
por  la  parte  que  lo  soHcite. 

Titulo  III.    De  los  corredores. 

51.  Corredor  es  el  agente  auxiUar  del  comercio,  con  cuya  intervencion  se  pro- 
ponen,  ajustan  y  otorgan  los  contratos  mercantUes. 

52.  Los  corredores  son:  1.°  De  cambio:  para  la  negociacion  de  titulos  de 
cr^dito  publico,  nacionales  6  extranjeros,  si  la  circulacion  de  estos  ultimos  estuvlese 
permitida  en  la  RepubUca ;  de  letras  de  cambio,  acciones  de  minas  y  de  sociedades, 
vales,  pagares,  y  demas  valores  al  portador  y  endosables;  de  metales  preciosos 
amonedados  6  en  pasta,  y  para  la  consecuci6n  de  dinero  a  mutuo;  —  2.°  De 
mercancias:  para  la  negociacion  de  toda  clase  de  efectos,  y  en  general  para  laa 
demds  operaciones  que  no  se  enumeran  en  las  otras  fracciones  de  este  articulo; 
— ^  3.°  De  seguros:  para  el  ajuste  de  seguros  en  toda  clase  de  riesgos;  —  4.°  De 
trasportes:  para  el  ajuste  de  trasportes  de  toda  clase,  a  excepcion  de  los  maritimos; 

—  5.°  De  mar:  para  todos  los  contratos  relativos  al  comercio  maritimo. 

Las  clases  que  este  articulo  establece  pueden  ser  subdivididas  por  los  regla- 
mentos,  en  atencion  a  las  necesidades  de  cada  plaza. 

53.  En  los  actos  mercantiles  no  es  necesaria,  sino  voluntaria,  la  intervencion 
del  corredor;  pero  los  contratos  celebrados  sin  eUa  se  comprobaran  conforme  a 
su  naturaleza,  sin  atribuir  a  los  intermediarios  funcion  alguna  de  correduria. 

54.  Para  ser  corredor  se  requiere:  1.°  Ser  varon  y  de  veintiun  aiios  cumplidos; 

—  2.°  Ser  mexicano  por  nacimiento  6  por  naturalizacion;  —  3.°  Tener  domicilio 
en  la  plaza  en  que  se  ha  de  ejercer;  —  4.°  Haber  practicado  el  comercio  en  la 
ReptibHca  durante  cinco  anos;  —  5.°  Ser  de  moraHdad,  estar  en  el  ejercicio  de 
los  derechos  civiles  y  en  la  administracion  Ubre  de  sus  bienes,  no  tener  los 
impedimentos  a  que  se  refieren  las  fracs.  II  y  III  del  art.  68,  y  no  ser  empleado 
pdbUco,  ni  mUitar  en  servicio;  —  6.°  Tener  instruccion  mercantil. 

55.  Los  titulos  de  corredores  seran  expedidos  en  el  Distrito  Federal  por  el 
Ministerio  de  Fomento,  en  los  Estados  por  los  Gobernadores  y  en  los  Territorios 
por  los  Jefes  politicos.  Cada  ano  obtendran  los  corredores  refrenda  de  su  titulo 
para  poder  seguir  ejerciendo  su  oficio. 

56.  Los  corredores  solamente  pueden  ejercer  en  la  plaza  mercantil  para  la 
que  han  sido  habilitados,  sin  perjuicio  de  que  accidentalmente  intervengan  en 
contratos  que  se  celebren  en  otra  plaza  del  mismo  Distrito,  Estado  6  Territorio, 
y  de  que  su  titulo  pueda  revahdarse  para  otra  locaUdad,  mediante  el  otorgamiento 
de  nuevas  fianzas. 

57.  Los  corredores  pueden  ser  habilitados  para  uno,  para  varios  6  para  todos 
los  ramos  comerciales,  conforme  a  la  aptitud  que  comprueben  y  otorgando  las 
fianzas  que  correspondan  a  cada  uno  de  ellos. 

58.  Los  corredores  caucionaran  su  manejo  por  medio  de  fianzas,  cuya  cuantia 
la  determinaran  los  reglamentos  respectivos; 
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46.  All  traders  are  bound  to  preserve  the  books  of  their  trade  until  their 
accounts  are  liquidated,  and  for  ten  years  afterwards.  The  heirs  of  a  trader  are  under 
the  same  obligation. 

Chapter  IV.    The  correspondence. 

47.  Traders  are  bound  to  preserve  in  good  order  all  the  letters  and  telegrams 
which  they  receive  in  relation  to  their  affairs  and  business,  and  to  note  on  the 
back  the  dates  whereon  they  were  received  and  answered,  or  that  no  answer 
was  given. 

48.  All  letters  written  by  a  trader  in  reference  to  his  trade,  and  the  telegraphic 
despatches  sent  by  him,  shall  be  transferred  to  a  copy-letter  book,  entire  and  in 
successive  order  of  date,  either  by  hand  or  by  making  use  of  some  mechanical 
means. 

49.  The  rules  enacted  by  article  36  apply  to  the  copy-letter  book,  except  the 
one  referring  to  the  exclusive  use  of  the  Spanish  language. 

50.  Either  on  their  own  motion  or  at  the  instance  of  a  lawful  party,  the  tri- 
bunals may  order  the  letters  which  have  relation  to  the  matter  in  litigation  to  be 
produced  in  the  action,  and  also  that  those  of  the  same  kind  which  have  been 
written  by  the  litigants  should  be  officially  copied  from  the  copy-letter  book, 
fixing  beforehand  and  with  precision  those  which  are  to  be  copied  by  the  party 
applying  therefor. 

Title  III.    Brokers. 

51.  Brokers  are  auxiliary  commercial  agents,  with  whose  intervention  com- 
mercial contracts  are  proposed,  arranged  and  executed. 

52.  The  following  are  the  brokers :  Exchange  brokers :  for  negotiating  securities 
of  the  public  credit,  both  national  and  foreign,  if  the  circulation  of  the  latter  is  per- 
mitted in  the  Republic",  of  bills  of  exchange,  mining  and  company  shares,  vales, 
promissory  notes  and  other  indorsable  securities  to  bearer;  of  precious  metals, 
coined  or  in  bars,  and  for  obtaining  money  on  loan;  —  2.  Merchandise  brokers: 
for  negotiating  goods  of  all  kinds,  and  generally  for  all  other  operations  which  are 
not  enumerated  in  the  other  sections  of  this  article;  —  3.  Insurance  brokers  for 
arranging  insurances  on  risks  of  aU  kinds;  —  4.  Transport  brokers:  for  arranging 
carriage  of  all  kinds,  with  the  exception  of  carriage  by  sea;  —  5.  Marine  brokers :  for 
all  contracts  which  relate  to  maritime  commerce. 

The  classes  established  by  this  article  may  be  subdivided  by  the  regulations, 
regard  being  had  to  the  needs  of  each  market. 

53.  The  intervention  of  a  broker  in  commercial  acts  is  optional  and  not  necessary ; 
but  contracts  which  are  made  without  it  shall  be  proved  according  to  the  nature 
thereof,  without  attributing  any  brokering  function  to  the  intermediaries. 

54.  For  being  a  broker  it  is  necessary :  1.  To  be  a  male  of  full  twenty-one  years ; 
—  2.  To  be  a  Mexican  by  birth  or  naturalisation ;  —  3.  To  possess  a  civil  domicil  or 
address  in  the  place  where  he  is  to  act ;  —  4.  To  have  practised  trade  in  the  Republic 
for  five  years;  —  5.  To  be  of  good  morals,  to  be  exercising  his  civil  rights  and  in  the 
free  administration  of  his  property,  to  have  none  of  the  impediments  mentioned  in 
sections  II  and  HI  of  article  68,  and  not  to  be  in  the  public  employ  or  a  soldier  on 
active  service;  —  6.  To  have  a  commercial  education. 

55.  The  diplomas  of  brokers  shall  be  issued  in  the  Federal  District  by  the 
Minister  of  Fomento,  in  the  States  by  the  Governors  and  in  the  Territories  by  the 
State  Chiefs.  Each  year  brokers  shall  obtain  a  fresh  legalisation  of  their  diplomas  in 
order  to  be  empowered  to  continue  to  exercise  their  profession. 

56.  Brokers  may  only  act  in  the  commercial  market  for  which  they  have  been 
licensed,  without  prejudice  to  their  casually  intervening  in  contracts  which  may 
be  made  in  another  market  of  the  same  District,  State  or  Territory,  or  to  their  di- 
ploma being  revalidated  for  another  locality,  on  the  execution  of  fresh  guaranties. 

57.  Brokers  may  be  licensed  for  one,  for  several  or  for  aU  branches  of  commerce, 
according  to  the  aptitude  shown  by  them  and  on  executing  the  guaranties  proper  to 
each  of  them.  *• 

58.  Brokers  shall  secure  their  conduct  by  means  of  guaranties,  the  amount 
whereof  shall  be  determined  by  the  corresponding  regulations. 

13* 
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59.  Ningun  corredor  podra  ejercer  su  oficio  sin  que  previamente  acredite 
haber  inscrito  sus  fianzas  en  el  Registro  del  Comercio,  ni  podra  continuar  ejerciendo 
cuando  por  cualquier  motivo  deje  de  tener  fiadores  idoneos  y  solventes. 

Despues  de  canceladas  las  fianzas,  seran  devueltas  al  fiador  6  a  quien  lo  re- 
presente. 

60.  Las  fianzas  de  los  corredores  tienen  por  objeto  caucionar  el  cumplimiento 
de  las  obligaciones  y  responsabUidades  que  contraigan  en  el  ejercicio  de  la  oor- 
redmaa. 

61.  Los  fiadores  de  los  corredores  no  gozaran  de  los  beneficios  de  orden,  ex- 
cusion  y  division. 

62.  Las  fianzas  no  se  cancelaran  sino  cuando  pasado  un  ano  de  sustituidas 
6  de  haber  cesado  el  corredor  en  el  ejercicio  de  sus  funciones,  no  se  haya  formulado 
demanda  alguna  de  responsabiUdad. 

.  La  cancelacion  se  decretara  por  la  autoridad  judicial  con  audiencia  del  Minis- 
terio  Publico,  y  previo  anuncio  per  la  prensa  con  un  mes  de  anticipacion,  de  que 
se  va  a  proceder  a  eUa. 

Se  exoeptua  de  las  disposiciones  de  este  articulo  el  caso  de  que  la  cancelacion 
deba  hacerse  por  haber  pagado  el  fiador  el  importe  total  de  la  fianza,  pues  entonces 
bastara  la  comprobacion  del  hecho. 

63.  Los  corredores  perfeccionaran  los  contratos  que  se  otorguen  con  su  inter- 
vencion,  extendiendo  una  minuta  de  ellos  con  todas  las  circunstancias  y  condi- 
ciones  que  se  hubieren  pactado,  la  cual  sera  firmada  por  el  corredor  y  por  los  con- 
tratantes  en  presencia  de  aquel.  El  corredor  dara  copia  certificada  de  la  minuta 
a  cada  uno  de  los  interesados  dentro  de  las  veinticuatro  horas  titiles  siguientes  a 
su  otorgamiento. 

64.  Los  corredores,  dia  a  dia,  por  orden  de  fechas  y  bajo  numeracion  pro- 
gresiva,  coleccionaran  todas  las  minutas  firmadas  ante  ellos,  y  en  el  mismo  orden 
las  copiardn  sin  raspaduras,  enmendaturas,  interlineaciones  ni  abreviaturas,  en  un 
libro  especial  que  Uevaran  al  efecto  y  que  se  denominara  de  «Registro». 

65.  El  libro  de  registro  y  el  arcMvo  de  pdlizas  de  los  corredores  que  por  cual- 
quier motivo  dejen  de  ejercer,  seran  entregados  por  quien  los  tenga  en  su  poder, 
al  Colegio  de  Corredores  para  su  guarda,  y  si  no  lo  hubiere,  a  la  autoridad  que  tenga 
a  su  cargo  la  expedicion  de  los  titulos. 

66.  Las  pohzas  autorizadas  por  los  corredores,  los  asientos  de  su  libro  de 
Registro  y  las  copias  certificadas  que  con  referenda  a  6ste  expidieren,  tendran  el 
mismo  valor  probatorio  y  surtiran  los  mismos  efectos  juridicos  que  las  escrituras 
ptibUcas. 

67.  Son  obligaciones  de  los  corredores:  1.°  Asegurarse  de  la  identidad  y  capa- 
cidad  legal  para  contratar  de  las  personas  en  cuyos  negocios  intervengan;  — 
2.°  Proponer  los  negocios  con  exactitud,  claridad  y  precision,  absteni^ndose  de 
supuestos  que  induzcan  a  error  a  los  contratantes;  —  3.°  Guardar  secreto  en 
todo  lo  que  concierna  a  las  negociaciones  que  se  les  encarguen,  y  no  revelar, 
mientras  no  se  concluya  la  operacion,  los  nombres  de  los  contratantes,  d  menos 
que  exija  lo  contrario  la  ley  6  la  naturaleza  de  las  operaciones,  6  que  los  interesados 
consientan  en  que  sus  nombres  sean  conocidos;  —  4.°  Expedir  &  los  interesados, 
siempre  que  las  pidieren,  copias  certificadas  de  los  asientos  de  su  registro;  — 
5.°  Ejercer  personalmente  todas  sus  funciones,  sin  hacer  uso  de  intermediarios;  — 
6.°  Responder  en  las  operaciones  de  letras  y  demas  documentos  endosables,  de  la 
autenticidad  de  la  firma  del  ultimo  endosante,  6  del  girador  en  su  caso,  y  recogerlos 
para  entregarlos  al  tomador;  —  7.°  Asistir  a  la  entrega  de  los  efectos  cuando 
alguno  de  los  contratantes  lo  exija;  —  8.°  Conservar  marcada  con  su  sello  y  con 
los  de  los  contratantes,  mientras  no  las  reciba  a  su  satisfaccion  el  comprador,  una 
muestra  de  las  mercancias,  siempre  que  la  operacion  se  hubiere  hecho  sobre  muestra; 
—  9.°  Eirmar  los  conocimientos  en  los  contratos  de  trasporte;  —  10.°  Servir  de 
peritos  por  nombramiento  hecho  6  confirmado  por  la  autoridad,  y  dar  4  esta  los 
informes  que  les  pida  sobre  materias  de  su  competencia. 

68.  Se  prohibe  &  los  corredores:  1.°  Comerciar  por  cuenta  propia,  y  ser 
comisionistas;  —  2.°  Ser  factores,  dependientes  6  socios  de  un  comerciante;  — 
3.°  Pertenecer  &  los  consejos  de  direccion  6  administraci6n  de  las  sociedades  ano- 
nimas  y  ser  comisarios  de  eUas;  —  4.°  Adquirir  para  si  los  efectos  de  cuya 
negociaoion  estuvieren  encargados;  —  5.°  Autorizar  contratos  prohibidos,  sea  por 
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59.  No  broker  may  carry  on  his  profession  without  previously  proving  that  he  has 
inscribed  his  guaranties  in  the  Commercial  Register,  nor  can  he  continue  to  carry  it 
on  when  for  any  reason  he  ceases  to  have  fit  and  solvent  guarantors. 

After  the  guaranties  have  been  cancelled,  they  shall  be  returned  to  the  gua- 
rantor or  to  his  representative. 

60.  The  guaranties  of  brokers  are  intended  to  secure  the  fulfilment  of  the  obli- 
gations and  responsibilities  contracted  by  them  in  the  exercise  of  the  office  of 
broker. 

61.  Brokers'  guarantors  shall  not  enjoy  the  benefits  of  order,  "excussion"  or 
division. 

62.  The  guaranties  shall  only  be  cancelled  when,  at  the  expiration  of  a  year 
after  they  have  been  replaced  or  after  the  broker  has  ceased  to  exercise  his  func- 
tions, no  claim  of  liability  has  been  formulated. 

The  cancellation  shaU  be  ordered  by  the  judicial  authority  on  hearing  the  Public 
Attorney  and  on  previous  advertisement  by  the  press  one  month  in  advance,  to  the 
effect  that  the  application  is  about  to  be  made. 

The  case  of  cancellation  having  to  be  effected  through  the  guarantor  having 
paid  the  whole  amo\mt  of  the  guaranty,  is  excepted  from  the  provisions  of  this 
article,  as  proof  of  the  fact  is  then  sufficient. 

63.  Brokers  shall  complete  such  contracts  as  are  executed  with  their  inter- 
vention, and  shall  draw  up  a  note  thereof  with  all  the  particulars  and  terms  which 
have  been  agreed,  which  note  shall  be  signed  by  the  broker  and  by  the  contracting 
parties  in  lus  presence.  The  broker  shall  give  a  certified  copy  of  the  note  to  each 
of  the  persons  interested  within  twenty -four  working  hours  after  its  execution. 

64.  Brokers  shall  collect  all  the  notes  signed  in  their  presence  day  by  day,  by 
order  of  date  and  under  a  progressive  enumeration,  and  they  shall  copy  them  in  the 
same  order  without  erasures,  corrections,  interlineations  or  abbreviations,  in  a  special 
book  which  they  shall  keep  for  the  purpose  and  which  shall  be  called  the  "Register". 

65.  The  register  book  and  the  complete  file  of  contracts  of  such  brokers 
as  cease  to  practise  for  any  reason,  shall  be  delivered  by  the  person  who  has  them 
in  his  control  to  the  College  of  Brokers  for  their  safekeeping,  and  if  there  is  none, 
then  to  the  authority  which  is  entrusted  with  issuing  the  diplomas. 

66.  The  contracts  authenticated  by  brokers,  the  entries  in  their  register  book 
and  the  certified  copies  issued  by  them  making  reference  to  this  register,  shall  possess 
the  same  probatory  force  and  shaU  have  the  same  juridical  effects  as  notarial  instru- 
ments. 

67.  The  following  are  the  duties  of  brokers:  1.  To  make  sure  of  the  identity 
and  legal  contractual  capacity  of  the  persons  in  whose  business  they  intervene ;  — 

2.  To  propose  business  with  accuracy,  clearness  and  precision,  and  to  abstain  from 
such  suggestions  as  may  induce  a  mistake  on  the  part  of  the  contracting  parties ;  — 

3.  To  keep  secret  all  that  concerns  the  negotiations  with  which  they  are  entrusted, 
and  to  abstain  from  revealing  the  names  of  the  contracting  parties,  so  long  as  the 
transaction  is  not  concluded,  imless  the  law  or  the  nature  of  the  transactions  re- 
quires the  contrary,  or  the  persons  concerned  consent  to  their  names  being  known ;  — 

4.  To  issue  to  the  persons  concerned  certified  copies  of  the  entries  in  their  register, 
whenever  they  ask  for  them;  —  5.  To  exercise  aU  their  functions  personally,  without 
making  use  of  intermediaries ;  —  6.  In  transactions  concerning  biUs  and  other  indor- 
sable  documents,  to  answer  for  the  authenticity  of  the  signature  of  the  last  indorser, 
or  of  the  drawer,  as  the  case  may  be,  and  to  coUect  them  for  delivery  to  the  taker;  — 
7.  To  be  present  at  the  delivery  of  the  effects,  whenever  any  of  the  contracting  parties 
so  requires ;  —  8.  When  the  transaction  has  been  effected  by  sample,  to  preserve  a 
sample  of  the  goods  marked  with  his  seal  and  those  of  the  contracting  parties,  until 
the  buyer  receives  them  to  his  satisfaction;  —  9.  To  sign  the  bills  of  lading  in  carriage 
contracts ;  —  10.  To  act  as  experts  by  appointment  made  or  confirmed  by  the  author- 
ity, and  to  give  to  the  same  such  reports  as  it  requests  about  matters  within  their 
competence. 

68.  Brokers  are  forbidden :  1.  To  trade  on  their  own  accoimt,  or  to  be  commission 
agents ;  —  2.  To  be  managers,  clerks,  or  partners  of  a  trader;  —  3.  To  belong  to  boards 
of  directors  or  of  administrators  in  limited  companies  or  to  be  inspectors  thereof; 
—  4.  To  acquire  for  themselves  the  effects,  with  the  negotiation  whereof  they  are 
entrusted ;  —  5.  To  authenticate  contracts  which  are  forbidden  either  by  the  nature 
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contratos  mercantiles  en  general. 
la  naturaleza  del  contrato  mismo  6  de  las  cosas  sobre  que  verse,  sea  por  inca- 
pacidad  6  inhabilidad  legal  de  los  contrayentes;  —  6.°  Garantizar  los  contratos  en 
que  intervengan,  ser  endosantes  de  los  titulos  a  la  orden  negooiados  por  su  conducto, 
y  en  general,  contraer  en  los  negocios  ajustados  con  su  mediacidn,  responsabiMad 
extrana  al  simple  ejercicio  de  la  correduria;  —  7.°  Autorizar  los  contratos  que 
ajusten  para  si  6  para  sus  poderdantes;  —  8.°  Expedir  copia  certificada  de  minutas 
que  no  consten  en  su  registro,  6  no  expedirlas  integras. 

69.  Los  corredores  no  podran  hacer  cesion  de  bienes,  y  la  quiebra  en  que  de 
hecho  caigan,  sera  calificada  siempre  de  fraudulenta. 

70.  Los  corredores,  ademas  de  las  penas  que  deben  impon^rseles  por  los  deUtos 
que  cometan  en  el  ejercicio  de  su  oficio,  seran  castigados:  1.°  Con  suspension  de 
xin  mes,  en  caso  de  infraccion  del  articulo  67;  —  2.°  Con  destitucion  cuando 
ejecuten  alguno  de  los  aotos  que  prohibe  el  art.  68,  scan  declarados  en  quiebra,  no 
Ueven  libro  de  Registro  de  contratos,  6  scan  condenados  por  delitos  contra  la 
propiedad,  6  cuya  pena  exceda  de  un  ano  de  prisi6n. 

Los  corredores  destituidos  no  podran  en  caso  alguno  ser  rehabilitados. 

71.  Los  reglamentos  pueden  sancionar  con  multa  hasta  de  quinientos  pesos 
y  suspension  hasta  de  un  mes,  los  deberes  que  impongan  a  los  corredores. 

72.  Las  suspension  se  impondra  por  la  autoridad  a  cuyo  cargo  este  la  expe- 
dici6n  de  titulos;  y  la  destituci6n,  por  los  tribunales  competentes. 

73.  En  cada  plaza  de  comercio  en  que  haya  mas  de  diez  corredores,  se  estab- 
lecera  un  colegio,  que  tendrd.  a  su  cargo :  1.  °  Examinar  a  los  aspirantes  a  obtener 
el  titulo  de  corredor;  —  2.°  Informar  a  la  autoridad  a  cuyo  cargo  este  la  expedicion 
de  los  titulos,  aoerca  de  la  idoneidad  y  solvencia  de  los  fiadores  que  se  le  propongan, 
asi  como  de  los  cambios  que  sobrevengan  en  la  idoneidad  de  los  ya  aceptados,  6 
en  la  integridad  de  las  fianzas  de  los  corredores  en  ejercicio;  —  3.°  Avisar  &  la 
misma  autoridad  siempre  que  un  corredor  deba  ser  suspense  6  destituido;  — 
4.°  Publicar  anualmente  una  lista  de  los  corredores  en  ejercicio;  —  5.°  Rendir 
a  las  autoridades  los  informes  que  les  pidieren  en  materias  de  su  competencia. 

74.  En  los  reglamentos  respectivos,  se  expresara  la  manera  de  comprobar 
las  caUdades  y  requisites  que  este  Codigo  exige  para  ser  corredor. 


Libro  segundo.    Del  comercio  terrestre. 

Titulo  I.  De  los  actos  de  comercio  y  de  los  contratos  mercantiles  en  general. 
Capitulo  I.    De  los  actos  de  comercio. 

75.  La  ley reputa  actos  de  comercio:  1.°  Todas  las  adquisioiones,  enajenaciones 
y  alquileres  verificados  con  proposito  de  especulacion  comercial,  de  mantenimientos, 
articulos,  muebles  6  mercaderias,  sea  en  estado  natural,  sea  despu6s  de  trabajados 
6  labrados;  —  2.°  Las  compras  y  ventas  de  bienes  inmuebles,  cuando  se  hagan 
con  dicho  proposito  de  especulacion  comercial;  —  3.°  Las  compras  y  ventas  de 
porciones,  acciones  y  obHgaciones  de  las  sociedades  mercantiles;  —  4.°  Los  con- 
tratos relatives  a  obUgaciones  del  Estado  li  otros  titulos  de  credito  corrientes  en  el 
comercio;  —  &.°  Las  empresas  de  abastecimientos  y  suministros;  —  6.°  Las  em- 
presas  de  construcciones,  y  trabajos  piibUcos  y  privados;  —  7.°  Las  empresas  de 
fabricas  y  manufacturas;  —  8.°  Las  empresas  de  trasportes  de  personas  6  cosas, 
por  tierra  6  por  agua;  —  9.°  Las  Hbrerias,  y  las  empresas  editoiiales  y  tipograficas; 

—  10.°  Las  empresas  de  comisiones,  de  agendas,  de  oficinas  de  negocios  comer- 
ciales  y  establecimientos  de  ventas  en  pubUca  almoneda;  —  11.°  Las  empresas 
de  espectaculos  publicos;  —  12.°  Las  operaciones  de  comision  mercantil;  — 
13.°  Las  operaciones  de  mediacion  en  negocios  mercantiles;  —  14.°  Las  operaciones 
de  bancos;  —  15.°  Todos  los  contratos  relatives  al  comercio  maritimo  y  a  la 
navegacion  interior  y  exterior;  —  16.°  Los  contratos  de  seguros  de  toda  especie; 

—  17.°  Los  depositos  por  causa  de  comercio;  —  18.°  Los  depositos  en  los  alma- 
cenes  generales  y  todas  las  operaciones  heohas  sobre  los  certificados  de  dep6sito 
y  bonos  de  prenda  Hbrados  por  los  mismos;  —  19.°  Los  cheques,  letras  de  cambio 
6  remesas  de  dinero  de  una  plaza  a  otra,  entre  toda  clase  de  personas;  —  20.°  Los 
vales  li  otros  titulos  a  la  orden  6  al  portador,  y  las  obligaciones  de  los  comerciantes, 
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of  the  contract  itself  or  of  the  things  concerned  therein  or  by  the  legal  incapacity 
of  the  contracting  parties ;  —  6.  To  guarantee  the  contracts  in  which  they  intervene, 
to  be  indorsers  of  securities  to  order  negotiated  through  themselves,  and,  in  general, 
to  contract  any  liability  in  business  which  is  arranged  with  their  mediation,  for- 
eign to  the  simple  exercise  of  brokerage;  —  7.  To  authenticate  contracts  made  for 
themselves  or  for  their  principals;  —  8.  To  issue  a  certified  copy  of  notes  which 
do  not  appear  in  their  register,  or  to  issue  them  incomplete. 

69.  Brokers  may  not  make  cessio  bonorum,  and  their  bankruptcy  shall  always 
be  characterised  as  fraudulent. 

70.  In  addition  to  such  penalties  as  have  to  be  infUcted  on  them  for  offences 
which  they  commit  in  the  exercise  of  their  office,  brokers  shall  be  ptmished:  1.  By 
suspension  for  one  month,  in  the  case  of  a  breach  of  article  67 ;  —  2.  By  deprivation, 
when  they  do  any  of  the  acts  forbidden  by  article  68,  when  they  are  declared  bankrupt, 
when  they  fail  to  keep  the  register -book  of  contracts,  and  when  they  are  condemned 
for  offences  against  property,  or  for  offences  the  punishment  for  which  exceeds  one 
year's  imprisonment. 

Brokers  who  have  been  deprived  cannot  in  any  event  be  reinstated. 

71.  The  regulations  may  punish  the  breach  of  the  duties  imposed  on  brokers, 
by  a  fine  not  exceeding  five  hundred  pesos  and  suspension  not  exceeding  one  month. 

72.  Suspension  shall  be  inflicted  by  the  authority  entrusted  with  the  issue  of 
diplomas;  and  deprivation,  by  the  competent  tribunals. 

73.  A  college  shall  be  established  in  each  commercial  market  where  there  are 
more  than  ten  brokers,  and  it  shall  be  entrusted:  1.  With  the  examination  of  can- 
didates for  obtaining  the  diploma  of  broker;  —  2.  With  informing  the  authority  en- 
trusted with  the  issue  of  the  diplomas,  about  the  fitness  and  solvency  of  the  guarantors 
put  forward,  as  also  of  such  changes  as  supervene  in  the  fitness  of  those  who  have 
already  been  accepted,  or  of  the  subsistence  of  the  guaranties  of  practising  brokers ;  — 

3.  To  give  notice  to  the  said  authority  whenever  a  broker  is  suspended  or  deprived ;  — 

4.  To  publish  yearly  a  list  of  practising  brokers ;  —  5.  To  give  to  the  authorities  such 
information  as  they  apply  for  in  matters  within  their  competence. 

74.  The  manner  of  proving  the  qualities  and  requisites  required  by  this  Code 
for  being  a  broker  shall  be  set  out  in  the  corresponding  regulations. 


Second  Book.    Inland  Trade. 


Title  I.    Acts  of  commerce  and  commercial  contracts  in  general. 
Chapter  I.    Acts  of  commerce. 

75.  The  following  are  deemed  acts  of  commerce  by  the  law:  1.  All  acquisitions, 
alienations  and  lettings  (effected  with  the  object  of  a  commercial  venture)  of  neces- 
saries, articles,  movables  or  goods,  whether  in  their  natural  state,  or  after  they  have 
been  worked  or  finished;  —  2.  Purchases  and  sales  of  immovable  property,  when  they 
are  effected  with  the  said  intention  of  commercial  venture;  —  3.  Purchases  and  sales 
of  parts,  shares  and  bonds  of  commercial  associations ;  —  4.  Contracts  relating  to 
State  bonds  or  other  documents  of  credit  current  in  trade;  —  5.  Undertakings  of 
provision  or  supply;  —  6.  Undertakings  for  constructing,  and  for  public  or  private 
works;  —  7.  Factory  undertakings  by  machine  or  hand  work;  —  8.  Undertakings 
for  carrying  persons  or  things,  by  land  or  water ;  —  9.  Book-shops,  and  publishing 
or  printing  imdertakings ;  —  10.  Undertakings  for  commissions,  agencies,  offices 
for  commercial  business  and  establishments  for  sales  by  public  auction ;  —  11.  Under- 
takings of  public  shows  or  spectacles;  —  12.  Transactions  of  commercial  agency;  — 
13.  Intermediary  operations  in  commercial  business;  —  14.  Banking  operations;  — 
15.  All  contracts  which  relate  to  maritime,  trade  and  internal  or  external  naviga- 
tion; —  16.  Insurance  contracts  of  aU  kinds;  —  17.  Deposits  made  on  account  of 
trade;  —  18.  Deposits  in  general  warehouses  and  all  transactions  effected  concerning 
the  certificates  of  deposit  and  pledge-bonds  issued  by  them;  —  19.  Cheques,  bills  of 
exchange  or  remittances  of  money  from  one  place  to  another,  between  all  kinds  of 
persons;  —  20.  Vales  and  other  instruments  to  order  or  to  bearer,  and  traders' 
obligations,  unless  it  is  proved  that  they  are  derived  from  a  cause  foreign  to 
commerce;  —  21.  Obligations  between  traders  and  bankers,  unless  they  are  of  an 
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a  no  ser  que  se  pruebe  que  se  derivan  de  una  causa  extrana  al  comercio;  — 
21.°  Las  obligaciones  entre  comerciantes  y  banqueros,  si  no  son  de  naturaleza 
seencialmente  civil;  —  22.°  Los  contratos  y  obligaciones  de  los  empleados  de  los 
comerciantes  en  lo  que  concierne  al  comercio  del  negociante  que  los  tiene  a  su 
servicio;  —  23.°  La  enajenacion  que  el  propietario  6  el  cultivador  hagan  de  los 
productos  de  su  finca  6  de  su  cultivo;  —  24.°  Cualesquiera  otros  actos  de  na- 
turaleza andloga  i  los  expresados  en  este  Codigo. 

En  caso  de  duda,  la  naturaleza  comercial  del  acto  serd.  fijada  por  arbitrio 
judicial. 

76.  No  son  actos  de  comercio  la  compra  de  articulos  6  mercaderias  que  para 
su  uso  6  consume,  6  los  de  su  familia,  hagan  los  comerciantes :  ni  las  reventas  hechas 
por  obreros,  cuando  ellas  fueren  consecuencia  natural  de  la  practica  de  su  oficio. 

Capitulo  II.     De  los  contratos  mercantiles  en  generaL^) 

77.  Las  convenciones  ilicitas  no  producen  obligacion  ni  accion,  aunque  recaigan 
sobre  operaciones  de  comercio  2). 

78.  En  las  convenciones  mercantiles  cada  uno  se  obliga  en  la  manera  y  ter- 
minos  que  aparezca  que  quiso  obligarse,  sin  que  la  vaUdez  del  acto  comercial  de- 
penda  de  la  observancia  de  formalidades  6  requisites  determinados. 

79.  Se  exceptuaran  de  lo  dispuesto  en  el  articulo  que  precede:  1.°  Los 
contratos  que  con  arreglo  a  este  C6digo  u  otras  leyes,  deban  reducirse  a  escritura 
6  requieran  formas  6  solemnidades  necesarias  para  su  eficacia;  —  2.°  Los  con- 
tratos celebrados  en  pais  extranjero  en  que  la  ley  exige  escrituras,  formas  6  solem- 
nidades determinadas  para  su  vaJidez,  aunque  no  las  exija  la  ley  mexicana. 

En  uno  y  otro  caso,  los  contratos  que  no  Uenen  las  circunstancias  respectiva- 
mente  requeridas,  no  produciran  obligaci6n  ni  accion  en  juicio. 

80.  Los  contratos  mercantiles  que  se  celebren  por  correspondencia,  quedaran 
perfeccionados  desde  que  se  conteste  aceptando  la  propuesta  6  las  condiciones  con 
que  esta  fuere  modificada. 

La  correspondencia  telegrafica  solo  producira  obligacion  entre  los  contratantes 
que  hayan  admitido  este  medio  previamente  y  en  contrato  escrito,  y  siempre  que 
los  telegramas  reunan  las  condiciones  6  signbs  convencionales  que  previamente 
hayan  establecido  los  contratantes,  si  asi  lo  hubiesen  pactado. 

81.  Con  las  modificaciones  y  restricciones  de  este  Codigo,  seran  aplicables  a 
los  actos  mercantiles  las  disposiciones  del  derecho  civil  acerca  de  la  capacidad  de  los 
contrayentes,  y  de  las  excepciones  y  causas  que  rescinden  6  invalidan  los  contratos  3). 

82.  Los  contratos  en  que  intervengan  corredores  quedaran  perfeccionados 
cuando  los  contratantes  firmaren  la  correspondiente  minuta,  de  la  manera  pres- 
crita  en  el  titulo  respectivo. 

83.  Las  obligaciones  que  no  tuvieren  termino  prefijado  por  las  partes  6  por 
las  disposiciones  de  este  Codigo,  serin  exigibles  a  los  diez  dias  despu6s  de  contraidas, 
si  solo  produjeren  acci6n  ordinaria,  y  al  dia  inmediato  si  llevaren  aparejada  ejecucion. 

84.  En  los  contratos  mercantiles  no  se  reconoceran  t^rminos  de  gracia  6  cor- 
tesia,  y  en  todos  los  computes  de  dias,  meses  y  anos,  se  entenderdn :  el  dia,  de  vein- 
ticuatro  horas;  los  meses,  segun  estan  designados  en  el  calendario  gregoriano;  y 
el  ano,  de  trescientos  sesenta  y  cinco  dias. 

85.  Los  efectos  de  la  morosidad  en  el  cumplimiento  de  las  obligaciones  mer- 
cantiles comenzar4n:  L°  En  los  contratos  que  tuvieren  dia  senalado  para  su  cum- 
plimiento por  voluntad  de  las  partes  6  por  la  ley,  al  dia  siguiente  de  su  ven- 
cimiento;  —  2.°  Y  en  los  que  no  lo  tengan,  desde  el  dia  en  que  el  acreedor  le 
reclamare  al  deudor,  judicial  6  extrajudicialmente  ante  escribano  6  testigos. 

86.  Las  obligaciones  mercantiles  habran  de  cumplirse  en  el  lugar  determinado 
en  el  contrato,  6  en  caso  contrario  en  aquel  que,  segun  la  naturaleza  del  negocio 
6  la  intencion  de  las  partes,  deba  considerarse  adecuado  al  efecto  por  consentimiento 
de  aqueUas  6  arbitrio  judicial, 

87.  Si  en  el  contrato  no  se  determinaren  con  toda  precision  la  especie  y  cali- 
dad  de  las  mercancias  que  han  de  entregarse,  no  podrA  exigirse  al  deudor  otra  cosa 
que  la  entrega  de  mercancias  de  especie  y  cahdad  medias. 

1)  V.  Ejeoucidn  p.  10  y  siguientes.  —  *)  V.  Art.  1306  C6digo  Civil  y  Ejecucidn  p.  10.  — 
3)  V.  Ejeoucidn  p.  10 — 12. 
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essentially  civil  nature;  —  22.  Contracts  and  obligations  of  the  employees  of  traders 
so  far  as  concerns  the  trade  of  the  trader  who  has  them  in  his  service;  —  23.  Sales 
made  by  owners  or  cultivators  of  the  produce  of  their  estate  or  cultivation;  — 
24.  All  other  acts  of  a  nature  analogous  to  those  expressed  in  this  Code. 


In  case  of  doubt,  the  question  of  the  commercial  nature  of  the  act  shall  be  settled 
by  judicial  arbitrament. 

76.  The  purchase  of  articles  or  goods  made  by  traders  for  their  own  use  or 
consumption,  or  for  that  of  their  family,  are  not  acts  of  commerce :  nor  are  resales 
made  by  workmen  when  they  are  the  natural  consequence  of  the  practice  of  their 
craft. 

Chapter  II.    Commercial  contracts  in  general.^) 

77.  Unlawful  agreements  do  not  occasion  obligations  or  rights  of  action,  al- 
though they  concern  commercial  transactions  2). 

78.  In  commercial  agreements,  each  person  binds  himself  in  such  manner  and 
under  such  conditions  as  it  appears  that  he  intended  to  bind  himself,  and  the  valid- 
ity of  commercial  acts  does  not  depend  on  the  observance  of  certain  formalities  or 
requisites. 

79.  The  following  shall  be  excepted  from  the  provisions  of  the  preceding 
article:  1.  Such  contracts  as  under  this  Code  or  other  laws  have  to  be  reduced  to 
writing  or  as  require  forms  or  solenmities  which  are  necessary  for  their  validity; 

—  2.  Contracts  made  in  a  foreign  country  where  the  law  requires  certain  writiags, 
forms  or  solemnities  for  their  vaUdity,  although  the  Mexican  law  does  not  so  require. 

In  both  cases,  contracts  which  do  not  fulfil  the  respective  required  particulars 
shall  not  give  rise  to  a  legal  obHgatiori  or  right  of  action. 

80.  Commercial  contracts  which  are  made  by  correspondence  shall  be  and 
remain  perfect  from  the  time  that  an  answer  is  made  accepting  the  proposal  or  the 
conditions  whereby  the  latter  has  been  modified. 

Telegraphic  correspondence  shall  only  give  rise  to  an  obligation  between  such 
contractors  as  have  previously  admitted  this  means  by  a  written  contract,  and  pro- 
vided that  the  telegrams  contain  the  conventional  conditions  and  signs  which  the 
contracting  parties  have  previously  established,  if  they  have  thus  agreed. 

81.  The  provisions  of  the  Civil  Law  concerning  the  legal  capacity  of  the  con- 
tracting parties,  and  the  defences  and  causes  which  rescind  or  invalidate  contracts, 
shall  apply  to  commercial  acts,  with  the  modifications  and  restrictions  of  this  Code  3). 

82.  Contracts  wherein  brokers  intervene  shall  be  perfect  when  the  contracting 
parties  sign  the  corresponding  note,  in  the  manner  prescribed  in  the  corresponding 
Title. 

83.  Obligations  which  have  no  time  fixed  by  the  parties  or  by  the  provisions  of 
this  Code,  shaU  be  demandable  ten  days  after  they  are  contracted,  if  they  only  give 
rise  to  an  ordinary  action,  and  on  the  next  day,  if  they  carry  prompt  execution. 

84.  Terms  of  grace  or  courtesy  shall  not  be  recognised  in  commercial  contracts, 
and  in  all  computations  of  days,  months  and  years :  day  shall  mean  a  day  of  twenty- 
four  hours;  months,  as  they  are  defined  by  the  Gregorian  Calendar;  and  year  means 
one  of  three  hundred  and  sixty -five  days. 

85.  The  effects  of  delay  in  performing  commercial  contracts  shall  begin:  1.  In 
contracts  which  have  a  day  named  for  their  performance,  by  the  wiR  of  the  parties 
or  by  the  law,  on  the  day  following  their  maturity;  —  2.  And  in  aU  others,  from  the 
day  on  which  the  creditor  makes  a  demand  on  the  debtor,  whether  judicially  or 
extrajudicially  in  the  presence  of  a  notary  or  witnesses. 

86.  Commercial  obligations  must  be  performed  in  the  place  determined  by  the 
contract,  and  in  the  contrary  event,  in  the  place  which,  according  to  the  nature  of 
the  business  or  the  intention  of  the  parties,  must  be  considered  fit  for  the  purpose  by 
their  consent  or  by  judicial  decision. 

87.  If  the  species  or  quality  of  the  goods  which  are  to  be  delivered  are  not 
quite  precisely  determined  in  the  contract,  the  debtor  can  only  be  required  to  deliver 
goods  of  medium  species  and  quality. 

1)  See  Execution,  p.  10  et  seq.  —  2)  gee  art.  1306  of  the  Civil  Code  and  Execution,  p.  10. 

—  3)  See  Execution,  p.  10—12. 
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88.  En  el  contrato  mercantil  en  que  se  fijare  pena  de  indemnizacion  contra 
el  que  no  lo  cumpliere,  la  parte  perjudicada  podra  exigir  el  cumplimiento  del  con- 
trato 6  la  pena  prescrita;  pero  utiUzando  una  de  estas  dos  acciones,  quedara  ex- 
tinguida  la  otra. 

Titulo  II.    De  las  sociedades  de  comercio. 
Capitulo  I.     De  las  diferentes  clases  de  sociedades  mercantiles. 

89.  La  ley  reconoce  cinco  formas  6  especies  de  sociedades  mercantiles: 
1.°  La  sociedad  en  nombre  colectivo;  —  2.°  La  sociedad  en  comandita  simple; 
—  3.°  La  sociedad  anonima;  —  4.°  La  sociedad  en  comandita  por  acciones;  — 
5.°  La  sociedad  cooperativa. 

90.  Toda  sociedad  comercial  constituye  una  personaUdad  juridica  distinta  de 
la  de  los  asociados.  , 

91.  Las  sociedades  civiles,  sin  perder  su  caracter,  pueden  constituirse  como 
sociedades  de  comercio,  de  conformidad  con  las  disposiciones  de  este  titulo. 

92.  La  ley  reconoce,  ademas  de  las  sociedades  propiamente  dichas,  las  asocia- 
ciones  comerciales  momentaneas  y  en  participacion,  sin  atribuirles  no  obstante 
personalidad  juridica  distinta  de  la  de  los  asociados. 

Capitulo  II.    De  la  forma  de  las  sociedades. 

93.  Todo  contrato  de  sociedad  ha  de  constar  en  escritura  publica:  el  que  se 
estipule,  entre  los  socios,  bajo  otra  forma,  no  produoira  ningun  efecto  legal. 

94.  Cualquiera  ref orma  6  ampliacion  que  se  haga  en  el  contrato  de  sociedad, 
debe  formaUzarse  con  las  mismas  solemnidades  prescritas  para  celebrarlo. 

95.  Las  escrituras  ptibKcas  de  sociedad  deberan  contener  para  su  validez: 
1.°  Los  nombres,  apellidos  y  domicilios  de  los  otorgantes;  —  2.°  La  razon  6  firma 
social,  asi  como  la  denominacion  de  la  sociedad  en  su  caso,  expresando  el  domicilio 
de  la  sociedad;  —  3.°  El  objeto  y  duracion  de  la  sociedad  y  la  manera  de  computar 
dicha  duracion;  —  4.°  El  capital  social  especificando  la  naturaleza,  niimero  y  valor 
de  las  acciones  en  que  se  dividiere;  valor  e  importe  suscrito,  si  se  tratare  de  socie- 
dades anonimas  6  en  comandita  por  acciones;  6  la  manifestacion  de  lo  cada  socio 
lleve  d  la  compania,  ya  en  industria,  dinero  efectivo,  creditos  6  efectos,  con  expresion 
del  valor  que  se  diere  a  unos  y  a  otros,  en  todo  genero  de  sociedades;  —  5.°  Los 
nombres  de  los  socios  que  ban  de  tener  a  su  cargo  la  direccion  6  administracion 
de  la  sociedad  y  el  uso  de  la  firma  social,  si  se  tratare  de  las  sociedades  en  nombre 
colectivo  6  en  comandita  simple;  6  la  manera  conforme  a  la  cual  haya  de  ad- 
ministrarse  y  dirigirse  la  sociedad,  especificando  las  facultades  de  que  ban  de 
disfrutar  los  directores  y  administradores,  si  se  tratare  de  otro  cualquier  genero  de 
sociedad;  —  6.°  El  importe  del  fondo  de  reserva  en  las  sociedades  por  acciones, 
exceptuandose  de  esta  obUgacion  las  sociedades  cooperativas ;  —  7.°  La  manera 
y  forma  de  bacer  la  distribuci6n  de  las  utiUdades  y  p6rdidas  que  correspondan  a 
los  miembros  de  la  sociedad;  —  8°.  La  participacion  que  los  fundadores  de  las 
sociedades  anonimas  y  en  comandita  por  acciones  se  reserven  en  las  utilidades, 
y  la  forma  en  que  bayan  de  percibirlas ;  — -  9.  °  Los  casos  en  que  la  sociedad  baya 
de  disolverse  anticipadamente ;  —  10.°  Las  bases  para  practicar  la  bquidacion  de 
la  sociedad,  y  la  manera  de  proceder  d  la  eleccion  de  los  liquidadores,  cuando  no 
bubiesen  sido  designados  anticipadamente. 

96.  La  omision  de  alguno  de  los  requisites  presoritos  en  el  articulo  anterior, 
es  causa  de  nulidad  del  paoto  social,  la  que  se  declarara  a  pedimento  de  cualquiera 
de  los  socios. 

97.  La  falta  de  la  escritura  publica,  6  de  los  requisites  que  debe  contener 
para  su  vaHdez,  no  podra  alegarse  como  excepcion  contra  un  tercero  que  bubiese 
contratado  con  la  sociedad. 

98.  Las  asociaciones  momentaneas  y  en  participacion,  asi  como  las  moditi- 
caciones  que  en  eUas  se  introduzcan,  no  estan  sujetas  en  su  constitucion  a  ninguna 
formaUdad  externa.  En  consecuencia,  su  existenoia  puede  probarse  por  todos  los 
medios  de  prueba  que  el  derecbo  comun  establece. 

99.  Las  asociaciones  comerciales  no  estan  sujetas  a  la  inscripcion  en  el  Re- 
gistro  Pliblico  de  Comercio. 
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88.  In  a  commercial  contract  which  prescribes  the  penal  amomit  of  compen- 
sation as  against  the  person  who  fails  to  perform  it,  the  prejudiced  party  may  either 
demand  the  performance  of  the  contract  or  the  prescribed  penal  sum;  but  by  avail- 
ing himself  of  one  of  these  two  actions,  the  other  shall  be  extinguished. 

Title  II.    Commercial  associations. 
Chapter  I.    The  different  kinds  of  commercial  associations. 

89.  The  law  recognises  five  forms  or  species  of  commercial  associations :  1.  The 
unlimited  partnership;  —  2.  The  simple  limited  partnership;  —  3.  The  Hmited 
company;  —  4.  The  limited  partnership  with  shares;  —  5.  The  co-operative 
association. 

90.  Every  commercial  association  constitutes  a  juristic  personality  distinct  from 
that  of  the  members. 

91.  Without  losing  their  character,  civil  associations  may  be  constituted  like 
commercial  associations,  in  conformity  with  the  provisions  of  this  Title. 

92.  Besides  the  commercial  associations  properly  so  called,  the  law  recognises 
temporary  or  participating  associations,  without,  however,  attributing  to  them  a 
juristic  personality  distinct  from  that  of  the  members. 

Chapter  II.    The  forms  of  the  associations. 

93.  All  contracts  of  association  have  to  be  set  out  in  a  notarial  instrument. 
Contracts  of  association  agreed  between  members  in  any  other  form  shaU  not  have 
any  legal  effect. 

94.  All  amendments  and  extensions  made  in  a  contract  of  association  must  be 
framed  with  the  same  formalities  as  are  prescribed  for  making  it. 

95.  In  order  to  be  valid,  the  notarial  instruments  of  association  must  contain : 
1.  The  names,  surnames  and  addresses  of  the  parties;  —  2.  The  style  or  firm -name, 
as  also  the  denomination  of  the  association,  i£  any,  and  the  statement  of  the  address 
of  the  association;  —  3.  The  object  and  duration  of  the  association  and  the  way  in 
which  such  duration  is  reckoned;  —  4.  The  capital,  specifying  its  nature,  the 
number  and  value  of  the  shares  into  which  it  is  divided ;  the  value  and  amount  sub- 
scribed, in  the  case  of  limited  companies  and  of  limited  partnerships  with  shares; 
or  the  statement  of  what  each  member  contributes  to  the  association  in  industry, 
cash,  credits  or  effects,  expressing  the  value  attributed  to  each  contribution,  in 
associations  of  aU  kinds;  —  5.  The  names  of  the  members  who  are  to  assume  the 
direction  or  administration  of  the  association  and  the  use  of  the  firm-name,  in  the 
case  of  unlimited  or  simple  limited  partnerships ;  or  the  manner  in  which  the  associ- 
ation is  to  be  administered  and  directed,  specif jnng  the  powers  which  the  directors 
and  administrators  are  to  enjoy,  in  the  case  of  aU  other  kinds  of  associations;  — 
6.  The  amount  of  the  reserve  fund  in  associations  by  shares,  co-operative  associa- 
tions being  excepted  from  this  obligation;  —  7.  The  manner  and  form  of  effecting 
the  division  of  the  profits  and  losses  affecting  the  members  of  the  association;  — 
8.  The  share  of  the  profits  reserved  by  the  founders  of  Hmited  companies  and  limited 
partnerships  with  shares,  and  the  way  in  which  they  are  to  receive  them ;  —  9.  The 
events  in  which  the  association  is  to  be  dissolved  in  advance;  —  10.  The  bases  for 
effecting  the  liquidation  of  the  association,  and  the  manner  of  proceeding  to  the  elec- 
tion of  the  liquidators,  when  they  have  not  been  nominated  in  advance. 

96.  Omission  of  any  of  the  requirements  prescribed  by  the  preceding  article 
causes  the  contract  of  association  to  be  void,  and  a  declaration  of  this  fact  shall  be 
made  on  the  application  of  any  of  the  members. 

97.  The  absence  of  the  notarial  instrument,  or  of  the  requisites  which  it  has  to 
contain  in  order  to  be  valid,  cannot  be  pleaded  as  a  defence  as  against  third  persons 
who  have  contracted  with  the  association. 

98.  Temporary  or  participating  associations,  and  the  modifications  which  may 
be  introduced  therein,  are  not  subject  to  any  external  formality  in  their  constitution. 
Consequently,  their  existence  may  be  proved  by  all  the  means  of  evidence  enacted  by 
the  common  law. 

99.  Commercial  associations  are  not  subject  to  inscription  on  the  Public  Com- 
mercial Register. 


100         Mexico:  C6d.  de  Com.     Libro  II.     Tit.  II.    De  las  sociedades  de  comercio. 

Capitulo  III.    De  la  sociedad  en  nombre  colectivo. 

100.  La  sociedad  en  nombre  colectivo  es  la  que  existe  bajo  una  razon  social, 
y  en  la  cual  todos  los  asociados  estan  Uimitada  y  soMariamente  obKgados  por 
las  operaciones  celebradas  por  la  sociedad  bajo  dicha  razon  social. 

La  clausula  del  contrate  de  sociedad  que  suprima  la  responsabilidad  iUmitada 
y  soMaria,  no  producira  efecto  alguno  con  respecto  a  tercero. 

101.  Solo  los  nombres  de  los  asociados  pueden  formar  parte  de  la  razon  social. 
Cuando  no  queden  comprendidos  en  eUa  los  nombres  de  todos  los  socios,  se  agre- 
garan  las  palabras  «y  compafda»,  u  otras  equivalentes  para  expresar  esta. 

102.  Cuando  la  razon  social  de  una  compania  sea  la  que  hubiere  servido  a 
otra  cuyos  derechos  y  obUgaciones  ban  sido  trasferidos  a  la  nueva,  se  agregara  a 
la  razon  social  la  palabra  «sucesores». 

103.  Los  que  contraviniendo  lo  dispuesto  en  el  art.  101  incluyan  su  nombre 
en  la  razon  social  de  una  compania  colectiva,  quedaran  sujetos  a  la  responsabUidad 
solidaria  de  los  socios,  sin  perjuicio  de  la  penal,  si  a  eUa  hubiere  lugar. 

104.  Solo  pueden  hacer  uso  de  la  razon  social,  el  socio  6  socios  expresamente 
autorizados  para  ello  en  la  escritura  de  sociedad. 

105.  El  socio  6  socios  que  hagan  uso  de  la  raz6n  social  sin  estar  autorizados 
por  la  escritura,  no  obligaran  con  sus  actos  y  contratos  a  la  compania,  aunque  los 
ejecuten  a  nombre  de  esta  y  bajo  su  firma. 

La  responsabilidad  civil  y  penal  de  tales  actos  recaera  sobre  sus  autores. 

106.  Los  socios  no  pueden  ceder  sus  derechos  sin  previo  consentimiento  de 
los  miembros  de  la  compania;  y  sin  el,  tampoco  pueden  admitirse  otros  nuevos, 
salvo  pacto  en  contrario  en  uno  u  otro  caso.  Los  socios  industriales  no  pueden, 
en  ningun  caso,  ceder  sus  derechos. 

107.  Los  socios  tendran  siempre  el  derecho  del  tanteo  en  las  cesiones  6  ventas 
que  algtin  miembro  de  la  compania  pretenda  hacer  del  todo  6  parte  de  su  repre- 
sentacion  en  la  sociedad,  teniendo  quince  dias  para  ejercitar  el  derecho  del  tanteo, 
contados  desde  el  aviso  que  les  pase  el  que  enajene.  Si  fuesen  varios  los  que  quieran 
usar  de  este  derecho,  les  competera  en  la  proporcion  que  representen. 

108.  Los  socios  de  las  companlas  colectivas  tienen  dos  obligaciones  para  con 
la  sociedad:  1.°  La  de  poner  en  la  masa  comun,  en  los  t6rminos  convenidos,  la 
porcion  de  capital  a  que  se  hubieren  comprometido  en  el  contrato  social;  — 
2.°  La  de  eviccion  y  saneamiento  de  las  cosas  que  ponen  en  la  masa  comun  del 
capital  social,  como  parte  de  su  representacion  en  la  sociedad. 

109.  En  todo  contrato  de  sociedad  en  nombre  colectivo,  cada  socio  contrae 
una  obhgacion  de  dar,  6  una  obhgacion  de  hacer,  6  ambas,  a  la  vez,  segun  las  con- 
diciones  del  contrato  social. 

110.  Los  asientos  en  los  libros  de  la  compaiiia  seran  una  prueba  bastante 
para  justificar  que  un  socio  ha  puesto  en  ella  lo  que  le  correspondia ;  pero  los  socios 
administradores,  por  lo  que  a  eUos  toca,  deberan,  ademas,  acreditar  este  hecho  por 
medio  de  otra  prueba  suficiente. 

111.  En  el  caso  de  que  un  socio  retarde  la  entrega  total  6  parcial  de  su  parte, 
y  de  que  la  compania  de  que  es  miembro  no  opte  por  la  rescision  del  contrato,  sino 
por  el  pago,  este  se  hara  abonandose  los  intereses  respectivos  durante  la  mora,  a 
mas  de  que  se  decida  por  quien  corresponda,  si  por  causa  de  los  daiios  y  perjuicios 
que  haya  podido  resentir  la  sociedad,  tiene  que  satisfacerse  alguna  otra  prestation. 

112.  El  socio  industrial,  ni  por  cuenta  propia,  ni  por  ajena,  podra  ocuparse 
en  negociaciones  de  especie  alguna,  salvo  si  la  compania  se  lo  permitiere  expresa- 
mente, y  en  caso  de  verificarlo  quedarA  al  arbitiio  de  los  socios  capitaUstas  excluirlo 
de  la  compaiiia,  privandole  de  los  beneficios  que  le  correspondan  en  eUa,  6  apro- 
vecharse  de  los  que  hubiere  obtenido  contraviniendo  esta  disposicion. 

113.  La  administracion  de  la  sociedad  puede  confiarse  en  la  escritura  pubUca 
a  uno  6  mas  socios.  Habiendo  socio  6  socios  especialmente  encargados  de  la  ad- 
ministracion, los  demas  no  podrdn  contrariar  ni  entorpecer  las  gestiones  de  aqueUos, 
ni  impedir  sus  efectos.  Si  la  administracion  no  se  hubiere  hmitado  por  un  acto 
especial  A  alguno  de  los  socios,   todos  tendran  la  facultad  de  concurrir  a  la 
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Chapter  III.    Unlimited  partnerships. 

100.  An  unlimited  partnership  is  one  that  exists  under  a  firm-name,  and  in 
which  all  the  partners  are  joiutly  and  severally  bound  without  limitation  by  aU  the 
operations  effected  by  the  partnership  under  the  said  firm-name. 

A  term  in  the  contract  of  partnership  abolishing  the  unlimited  joint  and 
several  liability  shall  be  inoperative  as  regards  third  persons. 

101.  Only  names  of  partners  may  form  part  of  the  firm-name.  When  the  names 
of  all  the  partners  are  not  included  therein,  the  words  "and  company"  shall  be  added, 
or  some  other  equivalent  words  for  expressing  the  fact. 

102.  When  the  firm-name  of  a  partnership  is  one  which  has  served  another 
partnership  whose  rights  and  obligations  have  been  transferred  to  the  new  partner- 
ship, the  word  "successors"  shall  be  added  to  the  firm-name. 

103.  Persons  who,  in  contravention  of  the  provisions  of  article  101,  include  their 
name  in  the  firm-name  of  an  unlimited  partnership,  shall  be  subject  to  the  joint  and 
several  liability  of  the  partners,  without  prejudice  to  the  criminal  liability,  if  any. 

104.  The  partner  or  partners  who  are  expressly  authorised  thereto  in  the 
instrument  of  partnership,  may  alone  make  use  of  the  firm-name. 

105.  The  member  or  members  who  make  use  of  the  firm-name  without  being 
authorised  by  the  instrument  shall  not  bind  the  partnership  by  their  acts  and  con- 
tracts, although  they  execute  them  in  its  name  and  under  its  signatiu'e. 

The  .civil  and  criminal  liability  for  such  acts  shall  faU  on  their  authors. 

106.  Partners  cannot  assign  their  rights  without  the  previous  consent  of  the 
members  of  the  partnership;  and  new  partners  cannot  be  admitted  without  such 
consent,  saving  an  agreement  to  the  contrary  in  either  case.  Industrial  partners 
cannot  in  any  case  assign  their  rights. 

107.  The  partners  shall  always  have  the  right  of  pre-emption  in  assignments  or 
sales  which  any  member  of  the  partnership  claims  to  effect  of  the  whole  or  part  of 
his  representation  in  the  partnership,  and  they  shall  have  fifteen  days  for  exercising 
the  right  of  pre-emption,  reckoned  from  the  notice  given  them  by  the  person  aliena- 
ting. If  there  are  several  who  wish  to  avail  themselves  of  this  right,  they  shall  be 
competent  to  do  so  in  the  proportion  represented  by  them. 

108.  The  members  of  unlimited  partnerships  have  two  obligations  to  the  part- 
nership: 1.  To  place  in  the  common  estate  in  the  times  agreed,  the  portion  of  the 
capital  which  they  have  undertaken  by  the  contract  of  partnership;  —  2.  To 
guarantee  the  title  or  make  compensation  of  or  for  the  things  which  they  place 
in  the  common  estate  of  the  partnership  capital,  as  part  of  their  representation  in 
the  partnership. 

109.  In  every  contract  of  unlimited  partnership,  each  partner  contracts  an 
obligation  to  give,  or  an  obligation  to  do,  or  both  at  once,  according  to  the  terms  of 
the  contract  of  partnership. 

110.  The  entries  in  the  books  of  the  partnership  shall  be  sufficient  evidence  to 
prove  that  a  partner  has  contributed  his  share  thereto;  but  the  managing  partners 
as  regards  their  shares,  must  also  prove  this  fact  by  means  of  other  sufficient 
evidence. 

111.  In  the  event  of  a  partner  delaying  to  deliver  the  whole  or  part  of  his  share, 
and  of  the  partnership  whereof  he  is  a  member  not  electing  to  rescind  the  contract, 
but  rather  for  payment,  the  latter  shall  be  made,  and  corresponding  interest  shall 
be  paid  during  the  delay,  in  addition  to  any  decision  by  the  proper  authority  whether 
he  has  to  make  any  other  payment  on  account  of  the  damage  which  the  partnership 
may  have  suffered. 

112.  Neither  on  his  own  behalf  nor  on  another's  may  an  industrial  partner  engage 
in  business  of  any  kind,  unless  the  partnership  expressly  permits  it,  and  in  the  event 
of  his  so  doing  it  shall  be  at  the  election  of  the  capitalist  partners  to  expel  him  from 
the  partnership,  and  deprive  him  of  the  profits  which  belong  to  him  therein,  or  appro- 
priate those  which  he  has  obtained  in  breach  of  this  provision. 

113.  The  management  of  the  partnership  may  be  entrusted  by  the  notarial 
instrument  to  one  or  more  of  the  partners.  When  there  is  a  partner  or  partners 
specially  entrusted  with  the  administration,  the  others  shall  have  no  power  to  oppose 
or  obstruct  their  operations,  or  to  prevent  their  effects.  If  the  management  has  not 
been  confined  by  a  special  appointment  to  one  of  the  partners,  aU  shall  have  the 
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direccion  y  manejo  de  los  negocios  comunes,  y  los  socios  presentes  se  pondrin  de 
acuerdo  para  todo  contrato  vl  ob]igaci6n  que  interese  a  la  sociedad. 

114.  Las  obligaciones  que  se  contraigan  por  la  mayoria  de  los  socios  encargados 
de  la  administracidn,  sin  conocimiento  de  la  minoria,  6  contra  su  voluntad  expresa, 
seran  validas;  pero  los  que  las  hayan  contraido  seran  personalmente  responsables 
a  la  sociedad  de  los  perjuicios  que  por  eUas  se  le  causen. 

116.  El  nombramiento  de  los  socios  administradores  hecho  en  la  escritura  de 
sociedad,  no  podra  revocarse  sia  el  consentimiento  de  todos  y  cada  uno  de  los 
socios,  a  no  ser  judicialmente  por  dolo,  culpa  6  inhabUidad;  y  as  u  vez  estos  ad- 
ministradores estan  obligados  a  cumpUr  hasta  el  fin  de  la  sociedad  con  su  encargo, 
respondiendo  a  eUa  de  los  danos  y  perjuicios  que  pueda  motivar  su  negligencia  en 
la  gestion  de  los  negocios  que  les  scan  encomendados. 

116.  Siempre  que  la  mayoria  de  los  socios  lo  acuerde,  puede  nombrarse  un 
interventor  al  socio  6  socios  que  administren.  Lo  mismo  podra  hacerse  en  case 
de  que  judicialmente  se  promueva  la  separacion  del  administrador  6  administradores. 

117.  Los  socios  administradores  ejerceran  todas  las  facultades  que  fueren 
necesarias  aJ  giro  y  desarroUo  de  los  negocios  que  forman  el  objeto  de  la  compania; 
pero  en  ningun  caso  podran  vender  6  hipotecar  los  bienes  inmuebles  de  la  sociedad, 
a  no  ser  que  les  hubiere  sido  expresamente  concedida  esta  facultad. 

118.  El  socio  6  socios  administradores  que  infiingieren  las  facultades  que  les 
hubieren  sido  concedidas;  que  hicieren  uso  de  la  flrma  social  para  negocios  propios, 
6  que  comerciaren  por  su  cuenta  particular,  pagaran  los  daiios  y  perjuicios  que 
ocasionaren,  ademas  de  la  responsabilidad  penal  en  que  puedan  incurrir. 

119.  El  socio  6  socios  administradores  estan  obligados  a  rendir  cuentas  siempre 
que  lo  pida  la  mayoria  de  los  socios,  aun  cuando  no  sea  en  las  epocas  fijadas  en  el 
contrato  de  compania. 

120.  No  es  delegable  el  cargo  de  administrador  de  la  sociedad  sino  cuando 
haya  autorizacion  expresa  para  eUo;  pero  el  administrador  puede,  bajo  su  respon- 
sabUidad,  dar  poderes  para  la  gestion  de  algunos  negocios  relativos  a  la  sociedad. 

121.  Todas  las  cuestiones  de  la  sociedad,  scan  6  no  de  administracion,  se 
resolveran  por  mayoria  de  votos,  sin  contrariar  los  derechos  adquiridos  por  los 
socios  en  virtud  de  la  escritura;  salvo  que  en  esta  se  haya  pactado  la  manera  de 
decidirlas,  6  que  la  ley  prevenga  otra  cosa.  La  mayoria  se  computara  por  canti- 
dades,  y  cuando  una  sola  persona  represente  el  mayor  interes,  se  necesitara  ademas 
el  voto  de  otra. 

122.  La  escritura  social  solo  podra  modificarse  con  la  aprobacion  de  todos 
los  socios. 

123.  Todo  socio,  sea  6  no  administrador,  tiene  derecho  de  examinar  el  estado 
de  la  administracion  y  contabiUdad  que  se  Ueve,  y  de  hacer  las  reclamaciones  que 
estime  convenientes  al  interes  comiin. 

124.  Las  sentencias  ejecutoriadas  contra  la  sociedad  establecen  la  autoridad 
de  la  cosa  juzgada  contra  los  socios. 

125.  Al  terminar  la  sociedad,  se  hara  balance  general  para  fijar  las  perdidas 
6  ganancias  que  hubiere  habido,  computandose  las  cantidades  percibidas  por  los 
socios  como  simples  adelantos,  con  excepcion  de  las  que  se  hubiesen  dado  a  los 
socios  industriales  por  via  de  aUmentos. 

126.  En  el  reparto  de  las  ganancias  6  perdidas  se  observaran  las  reglas  si- 
guientes:  1.°  Si  se  ha  hecho  pacto  expreso  sobre  el  modo  de  repartir  las  ganancias 
y  las  perdidas,  se  observara  estrictamente;  —  2.°  Cuando  solo  se  haya  fijado  la 
parte  que  cada  socio  debe  tener  en  las  ganancias,  se  entendera  que  la  misma  debe 
reportar  en  las  p6rdidas,  y  viceversa;  —  3.°  Si  no  se  hubiere  pactado  el  modo 
de  repartir  las  ganancias  y  perdidas,  la  distribucion  se  hara  entre  los  socios  capi- 
taUstas,  proporcionalmente  a  sus  capitales ;  —  4.  °  A  f alta  de  pacto  para  distribuir 
las  ganancias,  corresponde  al  socio  industrial  la  misma  porcion  de  ellas  que  al 
menor  de  los  socios  capitahstas.  Si  fueren  varies  los  socios  industriales,  se  dividira 
entre  eUos,  por  igual,  la  mitad  de  las  ganancias,  y  en  ningun  caso  sufriran  las 
perdidas,  salvo  pacto  en  contrario. 

127.  El  socio  que  no  reclame  la  division  social  en  el  termino  de  sesenta  dias 
contados  desde  que  se  le  hiciese  saber,  6  desde  que  cesare  el  impedimento  legal 
que  probare  haber  tenido  para  reclamarla  dentro  de  dicho  termino,  se  entendera 
que  la  aprueba. 
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power  of  joining  in  the  direction  and  management  of  the  con^^  basJB^yand  the 
partners  who  are  present  shall  come  to  an  agreement  aboutaSi^fai^lsand  obli- 
gations which  concern  the  partnership. 

114.  Obligations  which  are  contracted  by  the  majority  of  the  partners  who  are 
entrusted  with  the  management,  without  the  consent  of  the  minority,  or  against 
their  express  will,  shall  be  valid;  but  those  who  have  contracted  them  shall  be  per- 
sonally liable  to  the  partnership  for  the  detriment  caused  thereby. 

115.  The  appointment  of  managing  partners  made  by  the  instrument  of  part- 
nership cannot  be  revoked  without  the  consent  of  all  and  each  of  the  partners,  un- 
less it  is  revoked  by  the  court  for  deceit,  culpa  or  disqualification ;  and  on  the  other 
hand,  these  managers  are  bound  to  fulfil  their  commission  up  to  the  end  of  the 
partnership,  and  shall  be  liable  thereto  for  the  damage  which  may  arise  from  their 
negligence  in  managing  the  business  entrusted  to  them. 

116.  Whenever  the  majority  of  the  partners  so  resolve,  a  supervisor  may  be 
appointed  over  the  managing  partner  or  partners.  The  same  can  be  done  when 
legal  proceedings  are  taken  for  the  removal  of  the  manager  or  managers. 

117.  The  managing  partners  shall  exercise  all  the  powers  which  are  necessary 
for  the  course  and  development  of  the  business  which  forms  the  object  of  the  part- 
nership; but  in  no  event  shall  they  have  power  to  seU  or  mortgage  the  immovable 
property  of  the  partnership,  unless  this  faculty  has  been  expressly  granted  them. 

118.  The  managing  partner  or  partners  who  infringe  the  faculties  which  have 
been  granted  them,  who  make  use  of  the  firm-name  for  their  own  business,  or  who 
trade  on  their  private  account,  shaU  pay  the  damage  occasioned  by  them,  in  addition 
to  any  criminal  liability  they  may  inciu:. 

119.  The  managing  partner  or  partners  are  bound  to  render  accounts  when- 
ever the  majority  of  the  partners  so  request,  although  it  is  not  at  the  times  fixed 
by  the  contract  of  association. 

120.  The  office  of  manager  of  a  partnership  can  only  be  delegated  when  there  is 
express  authorisation  therefor;  but  the  manager  may  on  his  own  responsibility 
give  powers  for  managing  certain  matters  which  relate  to  the  partnership. 

121.  All  partnership  questions,  whether  referring  to  management  or  not,  shall 
be  decided  by  a  majority  of  votes,  without  infringing  the  rights  acquired  by  the 
partners  under  the  instrument ;  unless  the  manner  of  deciding  them  has  been  agreed 
therein,  or  the  law  otherwise  provides.  The  majority  shall  be  reckoned  by  amount, 
and  when  a  single  person  represents  the  greater  interest,  the  vote  of  one  more 
shall  also  be  necessary. 

122.  The  partnership  instrument  can  only  be  altered  with  the  approbation  of 
aU  the  partners. 

123.  Every  partner,  whether  manager  or  not,  is  entitled  to  examine  the  state 
of  the  management  and  the  book-keeping,  and  to  make  such  criticisms  as  he  thitiks 
conducive  to  the  common  interest. 

124.  Final  judgments  against  the  partnership  are  conclusive  as  res  judicatae 
against  the  partners. 

125.  At  the  termination  of  the  partnership,  a  general  balance  sheet  shaU  be 
made  to  fix  the  losses  or  profits  which  it  has  made,  the  sums  received  by  the  partners 
being  reckoned  as  simple  advances,  with  the  exception  of  those  which  have  been  given 
to  industrial  partners  by  way  of  maintenance. 

126.  The  following  rules  shall  be  observed  in  the  division  of  profits  or  losses: 
1 .  When  an  express  agreement  has  been  made  about  the  method  of  dividing  the  pro- 
fits and  losses,  this  shall  be  strictly  observed ;  —  2.  When  the  share  which  each  partner 
is  to  have  in  the  profits  has  alone  been  fixed,  it  shall  be  understood  that  the  same  share 
must  apply  to  the  losses,  and  vice  versa;  —  3.  When  there  has  been  no  agreement 
as  to  the  method  of  dividing  the  profits  and  losses,  the  apportionment  shall  be 
made  among  the  capitalist  partners  in  proportion  to  their  capitals;  —  4.  In  the 
absence  of  an  agreement  for  the  distribution  of  the  profits,  the  industrial  partner  shall 
have  the  same  share  thereof  as  the  least  of  the  capitalist  partners.  If  there  are  several 
industrial  partners,  half  of  the  profits  shall  be  equally  divided  between  them,  and 
in  no  case  shaU  they  be  liable  for  the  losses,  saving  an  agreement  to  the  contrary. 

127.  A  partner  who  makes  no  objection  to  the  appropriation  in  the  term 
of  sixty  days,  reckoned  from  the  time  when  he  was  informed  thereof,  or  from  the 
cessation  of  any  legal  impediment  which  he  may  prove  to  have  had  for  objecting 
within  the  said  term,  shaU  be  deemed  to  have  approved  it. 
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128.  Se  tendran  por  nulaa  en  los  contratos  de  sociedad  todas  las  condiciones 
a  cuya  virtud  uno  6  mas  socios  queden  excluidos  de  la  participacion  de  las  ganancias. 

129.  Sera  nula  toda  estipulacion  a  cuya  virtud  los  herederos  del  socio  que 
muera  queden  privados  del  derecho  de  exigir  cuentas  y  pago  de  capital  y  utilidades 
a  los  socios  que  sobrevivan. 

130.  Ni  el  capital  social  ni  las  utilidades  pueden  repartirse  sino  despues  de  la 
disolucion  de  la  compania  y  previa  la  liquidaci6n  respectiva,  salvo  pacto  en 
contrario. 

131.  El  contrato  de  sociedad  en  nombre  colectivo  puede  rescindirse  respecto 
de  un  socio:  1.°  Porque  un  socio  use  de  ha  firma  6  capital  social  para  negocios 
propios;  —  2.°  Por  ejercitar  actos  de  administraci6n,  el  socio  que  no  tenga  facultad 
de  hacerlo;  —  3.°  Por  comision  de  fraude  6  dole  contra  la  compania;  —  4.°  Por 
no  entregar  en  todo  6  en  parte  el  capital  estipulado;  —  6.°  Por  hacer  operaciones 
que  le  esten  prohibidas  por  disposicidn  legal  6  estipulacion  en  el  contrato  social; 
—  6.°  Por  no  prestar  los  servicios  personales  que  deba  a  la  sociedad,  sin  com- 
probar  justa  causa  que  se  lo  impida,  por  tiempo  limitado,  y  cuya  duracion  no  sea 
tal  que  perjudique  los  intereses  de  la  sociedad. 

132.  El  socio  excluido  de  la  compania,  en  cualquiera  de  los  casos  del  articulo 
anterior,  es  responsable  de  la  parte  de  p6rdidas  que  le  corresponda,  y  los  otros 
socios  pueden  retener  la  parte  de  capital  y  utilidades  de  aquel  hasta  concluir  las 
operaciones  pendientes  al  tiempo  de  la  rescision,  debi6ndose  hacer  hasta  entonces 
la  Uquidacion  de  la  sociedad. 

133.  Las  sociedades  en  nombre  colectivo,  ademas  de  las  causas  previstas  en 
el  contrato,  se  disuelven:  1.°  Por  mutuo  consentimiento ;  —  2.°  Por  haberse 
cumphdo  el  termino  prefijado  en  el  contrato  de  sociedad;  por  haberse  acabado  la 
empresa  que  fue  objeto  de  su  formacion,  6  por  haber  caducado  el  privilegio  6 
patente  de  invencion  en  los  casos  en  que  la  sociedad  se  hubiese  organizado  para 
Uevar  a  cabo  su  explotacion;  —  3.°  Por  la  p6rdida  de  las  dos  terceras  partes  del 
capital  de  la  sociedad.,  6  por  la  de  una  tercera  parte,  si  algun  socio  la  pidiere;  — 
4.  °  Por  la  muerte  6  incapacidad  del  socio  industrial,  siempre  que  su  industria  haya 
dado  nacimiento  a  la  sociedad,  6  por  la  de  cualquiera  otro  de  los  socios;  pero 
en  este  caso  la  disolucion  solo  se  llevara  4  cabo  si  la  escritura  no  contiene  pacto 
expreso  de  que  continue  con  los  herederos  del  socio  difunto  6  que  subsista  entre 
los  socios  supervivientes;  —  5.°  Por  la  demencia  6  incapacidad  que  produzca  la 
inhabiUtacion  de  un  socio  gerente  para  administrar  sus  bienes,  si  algmi  socio  lo 
pidiere;  —  6.°  Por  la  revocacion  del  nombramiento  de  socios  administradores, 
en  los  casos  en  que  proceda,  si  alguno  de  los  socios  pidiere  la  disoluci6n;  — 
7.°  Por  quiebra,  legalmente  declarada,  de  la  sociedad. 

134.  Despues  de  cumplido  el  termino  fijado  en  la  escritura  de  sociedad,  no  se 
entendera  6sta  prorrogada  por  la  voluntad  presunta  de  los  socios. 

135.  El  socio  que  haga  uso  de  los  derechos  que  le  conceden  las  fracciones  III, 
V  y  VI  del  art.  133,  no  podr4  impedir  que  se  concluyan  los  negocios  pendientes, 
y  hasta  que  esto  suceda,  tendra  lugar  la  divisi6n  de  los  bienes. 

136.  La  disolucion  de  la  sociedad  que  proceda  de  cualquiera  otra  causa  que 
no  sea  la  espiraci6n  del  termino,  no  surtira  sus  efectos  a  perjuicio  de  tercero,  hasta 
que  se  publlque  con  arreglo  a  este  Codigo. 

137.  En  el  caso  de  que  a  la  muerte  de  un  socio,  la  sociedad  hubiere  de  con- 
tinuar  con  los  supervivientes,  se  procedera  a  la  liquidacion  de  la  parte  que  corres- 
ponda al  socio  (Munto  para  entregarla  a  su  sucesion. 

138.  Al  disolverse  las  sociedades  en  nombre  colectivo,  se  pondr4n  inmediata- 
mente  en  liquidacion,  la  cual  se  practicar4  en  el  termino  de  seis  meses,  salvo  pacto 
en  contrario.  Cuando  la  sociedad  se  ponga  en  liquidacion,  debe  agregar  a  su  razon 
social  las  palabras  «en  liquidacion*. 

139.  Los  Uquidadores  pueden  nombrarse  en  la  escritura  social,  6  en  el  momento 
de  Uevar  d  cabo  la  disolucion  de  la  sociedad. 

El  cargo  de  liquidador  es  personal,  salvo  pacto  en  contrario. 

140.  Cuando  el  hquidador  6  liquidadores  hayan  sido  nombrados  en  la  escritura, 
no  podrin  ser  removidos  sino  por  causa  superveniente  calificada  de  bastante  por 
la  unanimidad  de  los  socios,  6  por  la  autoridad  judicial,  si  hubiere  discordia  entre 
eUos ;  y  en  el  caso  de  que  Uegaren  a  f altar  por  muerte,  incapacidad  6  cualquier  otro 
motivo,  se  procedera  a  reemplazarlos  por  medio  del  voto  unanime  de  los  socios. 
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128.  All  terms  in  contracts  of  partnership  by  virtue  whereof  one  or  more  of  the 
partners  are  excluded  from  participating  in  the  profits,  shaU  be  deemed  to  be  void. 

129.  All  stipulations  by  virtue  whereof  the  heirs  of  a  deceased  partner  are 
deprived  of  the  right  of  demanding  accounts  and  payment  of  the  capital  and  pro- 
fits by  the  surviving  partners,  shall  be  void. 

130.  The  partnership  capital  and  the  profits  can  only  be  distributed  after  the 
dissolution  of  the  partnership  and  the  previous  settlement,  saving  an  agreement  to 
the  contrary. 

131.  A  contract  of  partnership  with  unlimited  liability  can  be  rescinded  as  regards 
a  partner:  1.  Because  a  partner  is  using  the  partnership  name  or  capital  for  his  own 
business ;  —  2.  Because  a  partner  performs  acts  of  administration  without  power  so 
to  do;  —  3.  Because  of  the  commission  of  fraud  or  deceit  against  the  partnership; 

—  4.  For  non-delivery  of  the  whole  or  part  of  the  stipulated  capital;  —  5.  For  effec- 
ting transactions  which  are  forbidden  him  by  provision  of  the  law  or  by  agreement 
in  the  contract  of  partnership ;  —  6.  For  not  rendering  the  personal  services  which  he 
owes  the  partnership,  without  proving  a  just  cause  preventing  him  for  a  limited  time, 
the  duration  whereof  is  not  such  as  to  prejudice  the  interests  of  the  partnership. 

132.  The  partner  who  is  expelled  from  the  partnership  in  one  of  the  cases  under 
the  preceding  article,  is  liable  for  the  share  of  the  losses  affecting  him,  and  the  other 
partners  may  retain  his  share  in  the  capital  and  profits  until  the  conclusion  of  the 
operations  which  are  pending  at  the  time  of  the  rescission,  the  liquidation  of  the 
partnership  having  to  be  effected  as  at  that  date. 

133.  Besides  the  causes  provided  for  by  the  contract,  unlimited  partnerships 
are  dissolved :  1.  By  mutual  consent ;  —  2.  By  the  term  fixed  by  the  contract  of  part- 
nership having  expired;  by  the  undertaking  which  was  the  object  of  its  formation 
having  been  accomplished,  or  by  the  privilege  or  patent  of  invention  having  lapsed 
in  those  cases  in  which  the  partnership  was  organised  for  effecting  its  exploitation; 

—  3.  By  the  loss  of  two  third  parts  of  the  capital  of  the  partnership,  or  by  the  loss 
of  a  third  part,  if  a  partner  so  requests ;  —  4.  By  the  death  or  legal  incapacity  of  the 
industrial  partner,  provided  that  his  industry  has  given  birth  to  the  partnership,  or 
by  the  death  of  any  other  of  the  partners ;  but  in  the  latter  case,  dissolution  shall 
only  be  carried  out  if  the  instrument  does  not  contain  an  express  agreement  that  it 
should  be  continued  with  the  heirs  of  the  deceased  partner  or  that  it  should  subsist 
between  the  siurviving  partners;  —  5.  By  the  lunacy  or  legal  incapacity  producing 
inability  on  the  part  of  a  managing  partner  to  administer  his  own  property,  if  any 
partner  so  requests;  —  6.  By  the  revocation  of  the  appointment  of  the  managing 
partners,  in  cases  where  this  may  be  done,  if  any  one  of  the  partners  requests  the 
dissolution;  —  7.  By  the  lawfully  declared  bankruptcy  of  the  partnership. 

134.  The  term  fixed  by  the  instrument  of  partnership  shall  not  be  deemed  to 
have  been  extended  after  its  expiration  by  the  presumed  wiU  of  the  partners. 

135.  A  partner  who  avails  himself  of  the  rights  granted  him  by  sections  III,  V 
and  VI  of  article  133,  may  not  hinder  the  conclusion  of  the  pending  business,  and  as 
soon  as  this  happens,  the  distribution  of  the  assets  shall  take  place. 

136.  A  dissolution  of  a  partnership  which  takes  place  from  any  cause  other  than 
the  expiration  of  the  term,  shaU  not  take  effect  to  the  prejudice  of  third  persons, 
until  it  is  published  in  accordance  with  this  Code. 

137.  In  the  case  of  the  partnership  having  to  continue  with  the  survivors 
on  the  death  of  a  partner,  the  share  belonging  to  the  deceased  partner  shall  forthwith 
be  liquidated  so  as  to  deliver  it  to  his  estate. 

138.  On  the  dissolution  of  unlimited  partnerships,  they  shall  immediately  be 
put  into  liquidation,  which  shall  be  effected  within  the  term  of  six  months,  saving  an 
agreement  to  the  contrary.  When  the  partnership  is  put  into  liquidation,  the  words 
"in  liquidation"  must  be  added  to  its  firm -name. 

139.  The  liquidators  may  be  appointed  by  the  instrument  of  partnership,  or 
at  the  time  of  the  dissolution  of  the  partnership  being  carried  out. 

The  office  of  liquidator  is  personal,  saving  an  agreement  to  the  contrary. 

140.  When  the  liquidator  or  liquidators  have  been  appointed  by  the  instrument 
of  partnership,  they  can  only  be  removed  for  a  subsequent  cause  which  is  charac- 
terised as  sufficient  by  the  partners  unanimously,  or  by  judicial  authority,  if  there 
is  a  disagreement  between  them;  and  when  they  happen  to  fail  through  death,  legal 
incapacity  or  some  other  reason,  they  shall  forthwith  be  replaced  by  the  unanimous 
vote  of  the  partners. 

B    IX,  1  14 
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141.  En  el  momento  en  que  se  nombren  los  liquidadores,  si  esto  no  se  hizo 
en  la  escritura,  6  tan  luego  como  entren  &  ejercer  sus  funciones,  cesan  las  atribu- 
ciones  de  los  administradores,  y  seran  nulas  todas  las  obligaciones  que  &tos  con- 
traigan. 

142.  Ademas  de  las  instrucciones  expresas,  dadas  a  los  liquidadores  en  la 
escritura,  seran  sus  obligaciones:  1.°  Formar  el  inventario  de  todos  los  valores, 
bienes  muebles  6  inmuebles  de  la  sociedad;  —  2.°  Exigir  del  administrador  y  de 
todos  los  que  hayan  tornado  parte  en  la  gestion  de  los  negocios  de  la  sociedad, 
la  cuenta  que  estan  en  obligaoion  de  rendir;  y  en  el  caso  de  que  el  mismo  socio 
administrador  resulte  investido  con  el  caracter  de  liquidador,  formara,  no  obstante, 
la  cuenta  respectiva  de  su  administracidn,  la  cual  agregara  a  los  demas  documentos 
sociales;  —  3.°  Presentar  mensualmente  los  estados  que  manifiesten  la  situacion 
que  guarde  la  liquidacion,  autorizados  debidamente  con  su  firma:  estados  que 
podran  verificar  los  socios,  comparandolos  con  los  Hbros  y  papeles  de  la  sociedad; 
—  4.°  lievar  los  libros  prescritos  por  las  leyes;  —  5.°  Cobrar  lo  que  se  deba  a 
la  sociedad  y  pagar  lo  que  eUa  deba;  —  6.°  Liquidar  a  cada  socio  su  cuenta 
particular;  —  7.°  Repartir  entre  los  socios,  si  asi  les  conviniere,  conforme  al 
articulo  145,  las  existencias  que  tenga  la  sociedad  en  valores,  cr^ditos,  derechos, 
acciones,  bienes  muebles  e  inmuebles,  6  proceder  a  su  enajenacion,  distribuyendo 
su  importe  entre  los  socios;  —  8.°  No  transigir  ni  contraer  compromisos  sobre 
los  intereses  sociales,  traspasando  los  limites  de  la  escritura,  a  no  ser  que  se  les 
hubiere  dado  expresamente  esta  facultad. 

143.  Los  liquidadores  son  responsables  a  los  socios  de  cualquier  perjuicio  que 
resulte  al  haber  comiin  por  fraude  6  negHgencia  de  su  parte  en  el  desempeno  de  su 
encargo. 

144.  Ningun  socio  podra  exigir  del  liquidador  la  entrega  total  del  haber  que 
le  corresponda;  pero  si  la  parcial  que  sea  compatible  con  los  intereses  de  los  acree- 
dores  de  la  sociedad,  mientras  no  esten  extinguidos  sus  creditos  pasivos,  6  se  haya 
depositado  su  importe  si  se  presentare  inconveniente  para  hacer  el  pago.  La  opor- 
tunidad,  no  obstante,  de  hacer  los  repartos  parciales,  queda  sujeta  a  la  caUficacion 
de  los  liquidadores  6  de  la  junta  de  los  socios,  que  cualquiera  tendra  el  derecho  de 
convocar  con  ese  objeto. 

145.  Pagados  todos  los  creditos  pasivos  de  la  sociedad,  procederan  el  liqui- 
dador 6  liquidadores  a  la  division  de  lo  que  quede  Hbre  entre  los  socios,  conforme 
a  lo  estipulado  en  el  contrato  de  sociedad.  Si  no  hubiere  estipulaciones  expresas, 
se  observaran  las  reglas  siguientes:  1.°  Si  los  bienes  en  que  consiste  el  haber  social 
son  de  facU  division,  se  repartiran  con  igualdad  6  en  la  proporcion  respectiva, 
segun  que  sea  la  misma  6  diversa  en  cantidad  la  acci6n  que  corresponda  a  los 
socios  en  la  masa  comun;  —  2.°  Si  los  bienes  fuesen  de  diversa  naturaleza,  se 
fraccionaran  en  partes  iguales  6  en  las  proporcionales  respectivas,  procurando  que 
cada  lote  contenga  valores  equivalentes ;  y  si  esto  no  se  pudiere  alcanzar,  las 
diferencias  que  hubiere  se  compensaran  por  medio  de  obligaciones  de  pago,  que 
se  impondran  al  que  toque  un  lote  de  mayor  cantidad  respecto  de  otro  que  la 
obtenga  menor;  —  3.°  Una  vez  formados  los  lotes,  y  estando  conformes  los  in- 
teresados,  6  en  caso  de  no  estarlo,  fenecido  el  plazo  que  para  pedir  modificacion 
concede  el  articulo  siguiente,  se  sortearan  por  el  liquidador  a  presencia  de  los  socios, 
levantandose  en  seguida  el  acta  respectiva,  suscrita  por  tod!os;  —  4.°  Si  la  liqui- 
dacion social  se  hiciere  a  virtud  de  la  muerte  de  uno  de  los  socios,  la  division  6 
venta  de  los  inmuebles  se  hara  conforme  a  las  disposiciones  de  este  Codigo,  aunque 
entre  los  herederos  haya  menores  de  edad. 

146.  Ya  sea  en  los  casos  de  reparto  parcial,  ya  en  los  de  liquidacion,  6  ya  en 
los  de  division  de  los  bienes  en  lotes,  los  socios  gozaran  de  un  plazo  de  ocho  dias, 
contados  en  los  t6rminos  del  art.  127,  para  exigir  mpdificaciones  si  creyeren  per- 
judicados  sus  derechos. 

147.  Los  socios  tendran  derecho,  durante  el  periodo  de  la  liquidacion,  de 
cerciorarse  del  estado  que  guarde,  imponi6ndose  de  los  documentos  en  que  se  vaya 
haciendo  constar  la  liquidacion,  en  el  mismo  lugar  en  que  se  practique. 

148.  En  las  liquidaciones  de  las  sociedades  en  que  hubiere  menores  interesa- 
dos,  seran  representados  por  sus  tutores  y  curadores. 
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141.  At  the  time  of  the  liquidators  being  appointed,  i£  this  has  not  been  done  by 
the  instrument  of  partnership,  or  as  soon  as  they  enter  on  the  exercise  of  their  func- 
tions, the  powers  of  the  managers  cease,  and  all  obligations  which  they  may  contract 
shall  be  void. 

142.  _  The  following  shall  be  the  liquidators'  obligations,  in  addition  to  the 
express  instructions  given  them  in  the  instrument  of  partnership:  1.  To  draw 
up  the  inventory  of  all  the  valuables,  and  movable  and  immovable  assets  of 
the  partnership;  —  2.  To  demand  from  the  manager  and  all  those  who 
have  taken  part  in  managing  the  business  of  the  partnership,  the  accounts 
which  they  are  bound  to  render;  and  when  the  same  managing  partner  proves 
to  be  clothed  with  the  character  of  liquidator,  he  shall,  nevertheless,  draw  up 
the  accounts  of  his  management,  which  he  shall  annex  to  the  other  partnership 
documents;  —  3.  To  present  monthly  statements  showing  the  position  of  the 
liquidation,  duly  authenticated  by  their  signatures.  These  statements  may  be 
investigated  by  the  partners  by  comparing  them  with  the  books  and  documents  of 
the  partnership;  —  4.  To  keep  the  books  prescribed  by  the  law;  —  5.  To  collect 
what  is  due  to  the  partnership  and  to  pay  what  it  owes ;  —  6.  To  settle  their  private 
accounts  with  each  partner;  —  7. To  distribute  among  the  partners  under  article  145, 
if  it  so  suits  them,  the  property  held  by  the  partnership  in  valuables,  credits,  rights, 
rights  of  action,  movable  and  immovable  assets,  or  to  proceed  to  sell  them  and 
distribute  their  proceeds  between  the  partners ;  —  8.  Not  to  compromise  the  interests 
of  the  partnership  or  submit  them  to  arbitration,  in  excess  of  the  limitations  of  the 
instrument,  unless  they  have  been  expressly  given  this  power. 

143.  The  liquidators  are  responsible  to  the  partners  for  whatever  damage  may 
result  to  the  common  property  through  fraud  or  negligence  on  their  part  in  the 
discharge  of  their  office. 

144.  No  partner  can  require  the  liquidator  to  deliver  the  whole  of  the  property 
belonging  to  mm;  but  he  may  require  such  partial  delivery  as  is  compatible  with  the 
iaterests  of  the  creditors  of  the  partnership,  so  long  as  its  liabilities  are  not  extinguish- 
ed or  the  amount  thereof  has  not  been  deposited,  when  there  is  some  inconvenience 
in  making  the  payment.  However,  the  proper  occasion  for  making  partial  distribu- 
tions is  subject  to  the  judgment  of  the  liquidators  or  of  a  meeting  of  the  partners, 
which  any  of  the  latter  shall  be  entitled  to  convene  with  this  object. 

145.  When  all  the  liabilities  of  the  partnership  have  been  paid,  the  liquidator 
or  liquidators  shaU  proceed  to  divide  the  free  assets  among  the  partners,  according 
to  the  agreements  in  the  contract  of  partnership.  If  there  are  no  express  agreements, 
the  following  rules  shall  be  observed:  1.  If  the  assets  whereof  the  partnership  pro- 
perty consists  are  easy  of  division,  they  shall  be  distributed  equally  or  in  the  proper 
proportions,  according  as  the  share  which  belongs  to  the  partners  in  the  common 
estate  is  the  same  or  diverse  in  quantity;  —  2.  If  the  assets  are  not  of  that  nature, 
they  shall  be  divided  into  equal  parts  or  into  the  proper  proportions,  so  that  each 
lot  may  contain  equivalent  values;  and  if  it  is  impossible  to  attain  this  result,  any 
differences  there  may  be  shall  be  set  off  by  obligations  to  pay,  which  shall  be  im- 
posed on  the  one  who  has  a  lot  of  greater  value  as  compared  with  another  who  ob- 
tains less ;  —  3.  When  once  the  lots  have  been  made,  and  the  persons  interested  are 
agreeable,  or  when  they  are  not  in  agreement,  then  on  the  expiration  of  the  period 
for  asking  for  alterations  as  granted  by  the  following  article,  lots  shall  be  drawn  by 
the  liquidator  in  the  presence  of  the  partners,  and  a  minute  thereof  shall  be  forthwith 
drawn  up  and  signed  by  all ;  —  4.  If  the  partnership  liquidation  takes  place  on  ac- 
count of  the  death  of  one  of  the  partners,  the  division  or  sale  of  the  immovable 
assets  shall  be  effected  under  the  provisions  of  this  Code,  although  there  may  be 
minors  among  the  heirs. 

146.  Both  in  cases  of  partial  distribution,  in  those  of  liquidation,  and  in  those 
of  division  of  the  assets  by  lots,  the  partners  shall  have  the  benefit  of  a  period  of 
eight  days,  reckoned  in  the  terms  of  article  127,  for  requiring  alterations,  if  they 
consider  their  rights  prejudiced. 

147.  During  the  period  of  liquidation,  the  partners  shall  be  entitled  to  inform 
themselves  of  its  condition,  by  making  themselves  acquainted  with  the  documents 
in  which  the  liquidation  is  being  recorded,  in  the  same  place  where  this  is  being 
done. 

148.  In  liquidations  of  partnerships  in  which  there  are  minors  interested,  they 
shall  be  represented  by  their  guardians  and  curators. 

14* 
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149.  Los  libros  y  papeles  de  la  sociedad  se  conservaran  bajo  la  responsabUidad 
de  los  liqviidadores  hasta  que  se  bayan  terminado  todas  las  operaciones  de  la  Uqui- 
dacion,  y  por  diez  anos  mds,  por  los  socios  que  hayan  sido  administradores. 

150.  La  accion  que  tienen  los  socios  para  reclamar  de  la  compania  el  pago 
de  lo  que  se  les  debiere,  la  dirigirin  contra  los  liquidadores,  y  6stos  d  su  vez  recla- 
maran  a  los  socios  el  pago  del  exceso  de  las  sumas  que  hubiesen  percibido,  dadas 
las  que  hubiere  senalado  la  escritura  social. 

151.  Cuando  los  acreedores  de  la  compafiia  dirijan  su  accion  contra  el  liqui- 
dador  6  liquidadores,  estos  solo  estaran  obligados  a  cubrir  sus  creditos  con  los  fon- 
dos  de  la  sociedad,  y  si  por  no  alcanzar  estos  resultare  alglin  saldo  a  su  favor,  la 
deduciran  por  este  mismo  saldo  contra  el  socio  6  socios  que  tengan  a  bien. 

152.  Los  acreedores  particulares  de  un  socio  no  tendran,  respecto  4  la  sociedad, 
otro  derecho  que  el  de  embargar  lo  que  conste  corresponder  al  socio  deudor  por 
utilidades  6  capital,  y  para  percibirlos  en  la  misma  forma  y  plazos  en  que  este  de- 
biera  recibirlos  de  la  sociedad. 

Si  el  acreedor  particular  del  socio  lo  fuere  por  crddito  anterior  a  la  constituci6n 
de  la  sociedad,  tendra  derecho  i,  embargar  y  a  exigir  de  6sta  la  bquidacion  y  pago 
inmediato  de  lo  que  por  capital  6  intereses  corresponda  al  socio  deudor. 

Los  acreedores  personales  de  un  socio  podran,  no  obstante,  en  caso  de  muerte 
de  su  deudor,  pedir  la  liquidacion  de  la  sociedad,  siempre  que  en  el  contrato  de 
compaiiia  no  se  haya  estipulado  que  los  herederos  continuen  en  eUa. 

153.  La  responsabiiidad  solidaria  de  los  socios  prescribe  a  los  cinco  anos  de 
haberse  pubUcado  la  liquidaoion  de  la  sociedad. 

Capitulo  IV.    De  la  sociedad  en  comandita  simple. 

154.  La  sociedad  en  comandita  simple  es  aquella  que  celebran  uno  6  varies 
socios  comanditados,  iUmitada  y  soUdariamente  responsables  de  las  obligaciones 
sociales,  con  uno  6  varios  socios  comanditarios  que  no  son  responsables  de  las  deudas 
y  perdidas  de  la  sociedad,  sino  hasta  la  concurrencia  del  capital  que  se  compro- 
metan  a  introducir  a  eUa. 

155.  La  razon  social  comprendera  necesariamente  el  nombre  6  razon  de  co- 
mercio  de  vmo  6  varios  socios  comanditados. 

El  nombre  de  los  socios  comanditarios  no  puede  formar  parte  de  la  razon  social. 
Cuando  los  nombres  de  todos  los  socios  comanditados  no  sean  comprendidos  en  la 
razon  social,  esta  terminara  por  las  palabras  «y  compama»,  u  otras  equivalentes 
para  expresar  6sta. 

Despues  de  la  razon  social  se  agregaran  siempre  las  palabras  «sociedad  en 
comandita». 

156.  El  socio  6  socios  comanditarios  no  pueden  ejercer  acto  alguno  de  ad- 
mioistracion,  ni  aun  con  el  caracter  de  apoderados  de  los  administradores;  pero 
los  avisos,  autorizaciones  y  vigilancia  ejercidos  6  dados  por  los  comanditarios,  en 
los  terminos  del  contrato  de  sociedad,  no  se  reputaran  actos  de  administracion. 

157.  El  socio  comanditario  quedara  obUgado  solidariamente  para  con  los 
terceros  por  todas  las  operaciones  de  la  sociedad  en  que  haya  tornado  parte  en 
contravencion  con  lo  dispuesto  en  el  articulo  anterior.  Tambien  sera  responsable 
soUdariamente  para  con  los  terceros,  aun  en  las  operaciones  en  que  no  haya  to- 
mado  parte,  si  habitualmente  ha  administrado  los  negocios  de  la  sociedad,  6  ha 
permitido  que  se  incluya  su  nombre  en  la  razon  social. 

158.  Si  para  los  cases  de  muerte  6  incapacidad  del  socio  administrador  no 
se  hubiere  determinado  en  la  escritura  social  la  manera  de  sustituirlo,  y  la  sociedad 
hubiere  de  continuar,  podra  interinamente  un  socio  comanditario,  a  falta  de  socios 
comanditados,  desempenar  los  aotos  urgentes  6  de  mera  administracion  durante 
el  t^rmino  de  un  mes,  contado  desde  el  dia  en  que  la  muerte  6  incapacidad  hubieren 
tenido  lugar. 

En  estos  casos  el  socio  comanditario  no  es  responsable  mas  que  de  la  ejecucion 
de  su  mandate. 

159.  Los  socios  comanditarios  no  pueden  imponerse  del  estado  general  de  los 
negocios,  sino  en  las  6pocas  fijadas  por  el  contrato  social.    Sin  embargo,  puede  la 
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149.  The  books  and  documents  of  the  partnership  shall  be  preserved  under 
the  responsibility  of  the  liquidators  imtil  all  the  operations  of  the  liquidation  have 
terminated,  and  for  ten  years  morcj  by  the  partners  who  have  been  managers. 

150.  The  rights  of  action  possessed  by  partners  for  claiming  from  the  partner- 
ship the  payment  of  what  is  owing  to  them,  shall  be  enforced  by  them  against  the 
liquidators,  and  these  in  their  turn  shall  claim  from  the  partners  payment  of  sums  in 
excess  which  they  may  have  received,  on  the  basis  of  those  named  in  the  partnership 
instrument. 

151.  When  the  creditors  of  a  partnership  bring  their  action  against  the  liqui- 
dator or  liquidators ,  these  shall  only  be  bound  to  meet  their  credits  with  the  funds 
of  the  partnership,  and  if  there  is  a  resulting  balance  in  favour  of  the  former  through 
insufficiency  of  these  funds,  they  shall  briag  their  action  for  this  said  balance  against 
any  partner  or  partners  they  may  choose. 

152.  The  separate  creditors  of  a  partner  shall  only  be  entitled  as  against  the 
partnership  to  arrest  what  appears  to  belong  to  the  debtor-partner  for  profits  and 
capital,  and  to  receive  them  in  the  same  way  and  times  as  he  ought  to  receive  them 
from  the  partnership. 

If  the  separate  creditor  of  a  partner  is  such  in  respect  of  a  credit  anterior  to 
the  constitution  of  the  partnership,  he  shall  be  entitled  to  arrest  the  partnership  and 
to  demand  therefrom  the  immediate  liquidation  and  the  payment  of  what  belongs  to 
the  debtor-partner  as  capital  and  interest. 

Nevertheless,  in  the  event  of  the  death  of  their  debtor,  the  separate  creditors 
of  a  partner  may  apply  for  the  liquidation  of  the  partnership,  provided  that  it  was 
not  agreed  by  the  contract  of  partnership  that  his  heirs  should  continue  therein. 

153.  The  Joint  and  several  liability  of  the  partners  is  barred  or  prescribed  in 
five  years  from  the  publication  of  the  liquidation  of  the  partnership. 

Chapter  IV.    Simple  limited  partnerships. 

154.  A  simple  limited  partnership  is  one  which  is  formed  of  one  or  more  general 
partners  who  are  jointly  and  severally  liable  without  limitation  for  the  partnership 
obligations,  together  with  one  or  more  limited  partners  who  are  only  liable  for  the 
debts  and  losses  of  the  partnership,  up  to  the  level  of  the  capital  which  they  undertake 
to  contribute  thereto. 

155.  The  firm-name  shall  of  necessity  comprise  the  name  or  trade-name  of 
one  or  more  of  the  general  partners. 

The  names  of  the  limited  partners  cannot  form  part  of  the  firm-name.  When  the 
names  of  aU  the  general  partners  are  not  comprised  in  the  firm-name,  this  shall 
terminate  with  the  words  "and  company",  or  some  other  equivalent  words  for  ex- 
pressing this  fact. 

After  the  firm-name  the  words  "limited  partnership"  shall  always  be  added. 

156.  The  limited  partner  or  partners  may  not  perform  any  act  of  management, 
not  even  in  the  character  of  attorneys  for  the  managers;  but  notices,  authorisa- 
tions and  oversight  given  or  exercised  by  limited  partners  in  the  terms  of  the  con- 
tract of  partnership,  shall  not  be  deemed  to  be  acts  of  management. 

157.  A  limited  partner  shall  be  bound  jointly  and  severally  as  regards  third 
persons  for  aU  the  operations  of  the  partnership  in  which  he  has  taken  part  in  vio- 
lation of  the  provisions  of  the  preceding  article.  He  shall  also  be  jointly  and  se- 
verally liable  to  third  persons,  even  in  operations  wherein  he  has  taken  no  part, 
if  he  has  habitually  managed  the  business  of  the  partnership,  or  has  allowed  his 
name  to  be  included  in  the  firm-name. 

158.  If  the  manner  of  replacing  the  managing  partner  has  not  been  determined 
by  the  partnership  instrument  in  the  event  of  his  death  or  legal  incapacity,  and 
the  partnership  has  to  continue,  a  limited  partner,  in  default  of  general  partners, 
may  in  the  interval  discharge  acts  which  are  urgent  or  of  mere  management,  during 
the  term  of  one  month,  reckoned  from  the  day  whereon  the  death  or  incapacity  has 
taken  place. 

In  these  cases,  the  limited  partner  is  only  responsible  for  the  execution  of  his 
mandate. 

169.  Limited  partners  can  only  acquaint  themselves  with  the  general  state  of 
the  business  at  the  times  fixed  by  the  contract  of  partnership.  Nevertheless,  at  the 
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autoridad,  &  pedimento  de  un  socio  comanditario,  ordenar  en  todo  tiempo  la  ex- 
hibicion  de  los  libros  y  papeles  de  la  sociedad. 

160.  Ninguna  repartici6n  podra  hacerse  a  los  comanditarios,  bajo  cualquiera 
denominacidn  que  sea,  sino  sobre  las  utilidades  liquidas  comprobadas  en  la  forma 
determinada  por  la  escritura  social. 

Los  administradores  son  personal  y  soUdariamente  responsables  de  toda  dis- 
tribucion  hecha  sin  inventario  previo  de  las  ganancias,  en  mayor  suma  que  la  de 
estas,  6  bajo  inventario  hecho  con  dolo  6  culpa  grave. 

161.  Ni  los  socios  comanditarios  ni  los  socios  responsables,  podran  ser  ob- 
ligados  a  devolver  las  cantidades  que  conforme  a  las  estipulaciones  del  contrato 
social,  hayan  percibido  de  las  utilidades  obtenidas  en  los  periodos  fijados  en  el 
mismo  contrato.  Los  socios  responsables  seran  los  unicos  obligados  por  los  creditos 
pasivos  de  la  compaioia,  tanto  durante  el  giro  de  6sta  como  al  tiempo  de  la  diso- 
lucion. 

162.  Todas  las  disposiciones  sobre  las  companias  en  nombre  colectivo  son 
aplicables  a  la  sociedad  en  comandita  simple,  excepto  en  lo  que  aqui  se  establece 
concemiente  4  los  socios  comanditarios. 

Capitulo  V.    De  la  sociedad  an6nima. 

163.  La  sociedad  an6nima  carece  de  razon  social,  y  se  designa  por  la  deno- 
minacion  particular  del  objeto  de  su  empresa.  En  dicha  sociedad  los  socios  no 
son  responsables  sino  por  el  importe  de  su  accion. 

164.  Si  algiin  socio  hiciere  constar  su  nombre  en  la  denominaci6n  de  la  sociedad, 
se  hara  personal  y  solidariamente  responsable  de  las  obligaciones  sociales. 

La  denominacidn  debe  ser  diferente  de  la  de  cualquiera  otra  sociedad. 

165.  Despues  de  la  denominacion  de  la  sociedad  se  agregaran  las  palabras 
«Sociedad  an6nima»,  cada  vez  que  sea  necesario  hacer  uso  de  aqueUa  denominacion. 

166.  La  sociedad  anonima  puede  constituirse  de  dos  maneras:  por  suscricion 
publica  6  por  medio  de  la  comparecencia  de  dos  6  mas  personas  que  susoriban  la 
escritura  social,  que  contenga  todos  los  requisites  necesarios  para  su  validez. 

167.  Cuando  la  sociedad  haya  de  constituirse  por  suscricion  publica,  sera 
necesario:  1.°  La  publicacion  del  programa;  —  2.°  La  suscricion  del  capital;  — 
3.°  La  celebracion  de  la  Asamblea  general  que  apruebe  y  ratifique  la  constitucion 
de  la  sociedad;  —  4.°  La  protocolizacidn  del  acta  de  la  Asamblea  general  consti- 
tutiva  y  de  los  Estatutos. 

168.  El  programa,  redactado  y  suscrito  por  los  fundadores,  debe  contener 
integros  el  proyecto  de  los  Estatutos  de  la*^nueva  sociedad,  con  todas  las  expUca- 
ciones  que  se  juzgaren  necesarias;  la  exhibicion  que  se  exija  del  capital  social,  y 
ademas  la  comprobacion  del  valor  que  se  atribuya  &  los  titulos,  efectos,  bienes 
muebles  6  inmuebles  con  que  uno  6  mas  socios  contribuyeren  a  la  sociedad.  Los 
Estatutos  deberan  contener  todos  los  requisites  que  exige  el  art.  95,  y  ademas  la 
manera  de  convocar  y  llevar  a  oabo  la  primera  Asamblea  general. 

169.  La  suscripcion  de  las  acciones  debe  recogerse  en  uno  6  varies  ejemplares 
del  programa  de  los  fundadores,  y  debe  indicar  el  nombre  y  apeUido,  la  razon  social 
y  el  domicilio  de  quien  suscribe  las  acciones,  el  nlmero  con  todas  sus  letras  de  las 
acciones  suscritas,  la  fecha  de  la  suscripcion,  y  expresar  claramente  la  declaracion 
de  que  el  suscritor  conoce  y  acepta  el  proyecto  de  Estatutos,  todo  certiticado  por 
dos  testigos. 

170.  Para  proceder  a  la  constitucion  de  la  sociedad:  Debera  ser  integramente 
suscrito  el  capital  social  y  exhibido  en  dinero  efeotivo  el  diez  por  ciento  del  capital 
que  consista  en  numerario. 

Si  todo  6  parte  del  capital  social  consiste  en  aportaciones,  en  titulos,  efectos, 
bienes  muebles  6  inmubles,  6stas  serin  integramente  representadas  por  acciones 
liberadas. 

Si  en  las  acciones  cuyo  valor  deba  cubrirse  en  numerario  no  se  exhibiere  el 
diez  por  ciento  de  6ste,  dentro  de  los  plazos  fijados  por  los  fundadores,  se  tendran 
por  no  suscritas. 

171.  El  pago  del  importe  de  la  exhibicion  solicitada  por  los  fundadores  de  la 
sociedad,  que  se  haga  por  los  suscritores  de  las  acciones,  se  entregard,  por  &tos 
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request  of  a  limited  partner,  the  judicial  authority  may  at  all  times  order  the  books 
and  documents  of  the  partnership  to  be  produced  for  inspection. 

160.  No  distribution  may  be  made  to  the  limited  partners  under  any  denomi- 
nation whatever,  except  out  of  net  profits  proved  as  determined  by  the  partnership 
instrument. 

_  The  managers  are  personally  and  jointly  and  severally  liable  for  all  distributions 
which  are  made  without  a  previous  inventory  of  the  profits,  of  sums  greater  than 
the  amount  thereof,  or  imder  inventories  made  with  deceit  or  gross  negligence  {culpa 


161.  Neither  limited  nor  general  partners  can  be  compelled  to  return  the 
sums  which,  in  accordance  with  the  stipulations  in  the  contract  of  partnership,  they 
have  received  from  the  profits  obtained  in  the  periods  fixed  by  the  said  contract. 
The  general  partners  shall  be  the  only  ones  responsible  for  the  liabilities  of  the 
partnership,  both  during  the  course  thereof  and  at  the  time  of  dissolution. 

162.  All  provisions  concerning  unlimited  partnerships  apply  to  simple  limited 
partnerships,  except  so  far  as  is  herein  enacted  with  respect  to  the  limited 
partners. 

Chapter  V.    Limited  (joint  stock)  companies. 

163.  A  limited  company  has  no  firm-name,  but  is  designated  by  the  particular 
denomination  of  the  object  of  its  undertaking.  The  members  of  such  companies 
are  only  liable  for  the  value  of  their  shares. 

164.  If  any  member  causes  his  name  to  appear  in  the  name  of  the  the  company, 
he  shall  be  personally  and  jointly  and  severally  liable  for  the  obligations  of  the  com^ 
pany. 

The  name  shall  be  different  from  that  of  all  other  companies, 

165.  The  words  "company  limited"  shall  be  added  after  the  name  of  the  com- 
pany, whenever  it  is  necessary  to  make  use  of  that  name. 

166.  Limited  companies  can  be  constituted  in  two  ways :  by  public  subscrip- 
tion or  through  the  appearance  of  two  or  more  persons  signing  the  iostrument  of 
association,  containing  aU  requisites  necessary  for  its  validity. 

167.  When  the  company  is  to  be  constituted  by  public  subscription,  it  shall 
be  necessary:  1.  That  the  prospectus  should  be  published;  —  2.  That  the  capital 
should  be  subscribed;  —  3.  That  a  general  meeting  should  be  held  to  approve 
and  ratify  the  constitution  of  the  company;  —  4.  That  the  minutes  of  the  con- 
stitutive general  meeting  and  of  the  articles  should  be  enrolled. 

168.  The  prospectus,  drafted  and  signed  by  the  founders,  must  contain  the 
whole  of  the  draft  of  the  articles  of  the*new  company,  with  aU.  such  explanations  as 
are  deemed  necessary;  the  required  payment  of  the  capital  of  the  company,  and 
also  proof  of  the  value  attributed  to  the  securities,  effects,  movable  and  immovable 
property  contributed  by  one  or  more  members  to  the  company.  The  articles  must 
contain  aU  the  requisites  demanded  by  article  95  and  also  the  manner  of  summoning 
and  holding  the  first  general  meeting. 

169.  The  subscription  of  the  shares  must  be  obtained  on  one  or  more  copies  of 
the  prospectus  of  the  foimders,  and  must  state  the  name  and  surname,  the  firm- 
name  and  address  of  the  subscriber  of  the  shares,  the  number  of  the  subscribed 
shares  written  in  fuU,  and  the  date  of  the  subscription,  and  must  clearly  express  a 
declaration  that  the  subscriber  is  aware  of  and  accepts  the  draft  of  the  articles,  and 
the  whole  must  be  certified  by  two  witnesses. 

170.  In  order  to  proceed  to  the  constitution  of  the  company,  the  capital  must 
be  subscribed  in  fuU  and  ten  per  cent,  of  the  cash  capital  must  be  paid  up  in 
cash. 

If  the  whole  or  part  of  the  capital  consists  of  contributions  of  securities,  ef- 
fects, movable  or  immovable  property,  these  contributions  shaU  be  whoUy  repre- 
sented by  fuUy  paid  shares. 

If  the  ten  per  cent,  is  not  paid  up  on  the  shares  whose  value  is  to  be  satisfied 
in  cash  within  the  periods  fixed  by  the  founders,  they  shaU  be  deemed  not  to  have 
been  subscribed. 

171.  Payment  of  the  amount  of  the  first  caU  required  by  the  founders  of  the 
company,  to  be  made  by  the  subscribers  of  the  shares,  shaU  be  paid  by  them  to  the 
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en  la  institucion  de  crddito,  6  a  falta  de  6sta,  en  la  casa  de  comercio  designada  para 
este  efecto  en  el  programa  de  los  fundadores. 

Estas  sumas  depositadas  se  entregaran  a  los  administradores  nombrados  en 
la  primera  Asamblea  general,  despu6s  de  hecha  la  protocolizacion  y  registro  de  los 
documentos  que  se  refieran  a  la  sociedad,  6  se  devolveran  a  los  suscritores  en  los 
casos  en  que  no  Uegare  a  establecerse. 

172.  Suscrito  el  capital  social,  y  hecho  el  deposito  de  que  habla  el  articulo 
anterior,  se  convocara  la  reunion  de  la  Asamblea  general. 

Esta  se  ooupara:  1.°  De  reconocer  y  aprobar  la  exhibicion  decretada  por  los 
fundadores,  asi  como  el  valor  atribuido  a  los  titulos,  efectos,  bienes  muebles  e  in- 
muebles  con  que  uno  6  mas  socios  hubiesen  contribuido  a  la  sociedad,  no  teniendo 
derecho  de  votar  los  que  los  hubieren  aportado;  —  2.°  De  discutir  y  aprobar  los 
Estatutos;  —  3.°  De  deliberar  acerca  de  la  participacion  que  los  fundadores  se 
hubiesen  reservado  en  las  utilidades;  —  4.°  De  hacer  el  nombramiento  de  los 
administradores  y  comisarios  que  hayan  de  funcionar  durante  el  plazo  senalado 
por  los  Estatutos. 

173.  Del  acta  de  la  Asamblea  general  formara  parte  una  lista  que  firmaran 
todos  los  accionistas  que  concurran,  y  en  la  cual  se  expresara  el  ntimero  de  acciones 
y  de  votos  que  estos  representen. 

174.  Celebrada  la  Asamblea  general  y  levantada  el  acta,  se  procedera  a  su 
protocolizacion  y  registro,  haciendose  otro  tanto  con  los  Estatutos. 

175.  Cuando  la  sociedad  anonima  no  haya  de  oonstituirse  por  suscricion 
publica,  bastara  que  los  socios  que  la  organicen  suscriban  una  escritura  piibUca 
observando  las  prescripciones  de  los  arts.  95  y  170.  A  la  escritura  se  agregara  la 
comprobacion  que  se  haya  hecho  del  valor  atribuido  a  los  titulos,  efectos,  bienes 
muebles  6  inmuebles  con  que  alguno  6  mas  socios  hubieren  contribuido  a  la  so- 
ciedad. Los  Estatutos  se  aprobaran  por  la  primera  Asamblea  general,  que  sera 
convocada  en  los  terminos  que  establezca  dicha  escritura. 

176.  Toda  operacion  hecha  por  los  fundadores  de  una  sociedad  anonima,  con 
excepcion  de  las  necesarias  para  constituirla,  sera  nula  con  respecto,  a  la  misma, 
si  no  fuere  aprobada  por  la  Asamblea  general. 

177.  La  venta  6  cesion  de  acciones  hecha  por  los  suscritores  6  fundadores 
de  la  sociedad,  antes  de  la  constituci6n  legal  de  esta,  sera  nula. 

178.  El  capital  de  las  sociedades  anonimas  se  divide  en  acciones  de  igual 
valor,  y  6stas  confieren  a  sus  poseedores  iguales  derechos,  a  no  ser  que  se  haya 
estipulado  lo  contrario  al  oonstituirse  la  sociedad. 

Las  acciones  pueden  ser  nominativas  6  al  portador. 

179.  Las  acciones,  ya  scan  nominativas  6  al  portador,  deberan  expresar: 
1.°  La  denominacion  de  la  sociedad  y  el  lugar  de  su  domicUio;  —  2.°  La  fecha 
de  su  constitucion ;  —  3.°  El  importe  del  capital  social,  las  exhibiciones  que  sobre 
dicho  capital  hubiere  hecho  el  accionista,  y  el  numero  total  de  acciones  en  que 
est6  dividido;  —  4,°  La  duracion  de  la  sociedad;  —  5.°  Los  derechos  concedidos 
a  las  acciones  por  la  escritura  6  por  los  Estatutos. 

Las  acciones  deben  ser  firmadas  por  el  numero  de  administradores  que  deter- 
minen  los  Estatutos. 

180.  Las  sociedades  anonimas  deben  tener  un  registro  para  las  acciones  nomi- 
nativas, el  cual  contendra:  1.°  La  designacion  precisa  de  cada  accionista  y  la  in- 
dicacion  del  numero  de  sus  acciones;  —  2.°  La  indicacion  de  las  exhibiciones 
efectuadas;  —  3.°  Las  cesiones  que  se  verifiquen  con  sus  fechas  respectivas,  6  la 
conversion  de  las  acciones  nominativas  en  acciones  al  portador,  cuando  esto  fuere 
permitido  por  los  Estatutos;  —  4.°  La  mencion  de  las  acciones  depositadas  como 
garantia  de  la  gestion  de  los  administradores,  director  y  comisarios. 

181.  La  propiedad  de  las  acciones  nominativas  se  prueba  por  la  inscripcidn 
en  el  registro  de  que  habla  el  articulo  anterior. 

La  cesion  tiene  lugar  por  medio  de  la  declaracion  hecha  en  el  registro,  fechada 
y  firmada  por  el  cedente  y  el  cesionario,  6  por  sus  respectivos  apoderados.  La  so- 
ciedad podra  dar  certiticados  de  estas  inscripciones  a  quienes  lo  soUciten. 

La  cesion  de  las  acciones  al  portador  se  verifica  por  la  sola  tradicion  del  titulo. 

182.  Cada  accion  en  las  sociedades  an6nimas  es  indivisible,  y  en  consecuencia, 
cuando  haya  varies  copropietarios  de  una  misma  accion,  nombrardn  un  represen- 
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credit  institution,  or  failing  this,  to  the  commercial  house  named  for  this  purpose 
in  the  founders'  prospectus. 

These  deposited  sums  shall  be  delivered  to  the  administrators  appointed  at 
the  first  general  meeting,  after  the  enrolment  and  registration  of  the  documents 
relating  to  the  company,  or  shall  be  returned  to  the  subscribers  when  the  company 
fails  to  be  established. 

172.  When  the  capital  has  been  subscribed  and  the  deposit  effected  as  men- 
tioned in  the  preceding  article,  the  general  meeting  shall  be  summoned. 

The  business  of  the  meeting  shall  be:  1.  To  examine  and  approve  the  payment 
on  the  shares  directed  by  the  founders,  and  the  value  attributed  to  the  securities, 
effects,  and  movable  and  immovable  property  which  one  or  more  of  the  members 
have  contributed  to  the  company,  those  who  have  made  such  contribution  not  being 
entitled  to  vote;  —  2.  To  discuss  and  approve  the  articles;  —  3.  To  deliberate  on 
the  participation  in  the  profits  reserved  by  the  founders ;  —  4.  To  appoint  the  adminis- 
trators and  inspectors  who  are  to  act  during  the  period  named  by  the  articles. 

173.  A  list  to  be  signed  by  all  the  shareholders  present  shall  form  part  of  the 
minutes  of  the  general  meeting,  and  the  number  of  the  shares  and  of  the  votes  re- 
presented thereby  shall  be  expressed  therein. 

174.  When  the  general  meeting  has  been  held  and  the  minutes  drawn  up,  the 
latter  shall  be  forthwith  enrolled  and  registered,  and  the  same  shall  be  done  with 
the  articles. 

175.  When  the  limited  company  is  not  to  be  constituted  by  public  subscription, 
it  shall  suffice  that  the  members  who  organise  it  subscribe  a  notarial  instrument 
and  observe  the  provisions  of  articles  95  and  170.  There  shall  be  added  to  the  in- 
strument the  proof  given  of  the  value  attributed  to  the  securities,  effects,  and  mo- 
vable and  immovable  property  which  one  or  more  of  the  members  have  contributed 
to  the  company.  The  articles  shall  be  approved  by  the  first  general  meeting,  which 
shall  be  summoned  as  laid  down  by  the  said  instrument. 

176.  All  operations  effected  by  the  founders  of  a  limited  company,  with  the 
exception  of  those  which  are  necessary  for  constituting  it,  shall  be  void  as  regards 
the  company,  unless  they  are  approved  by  the  general  meeting. 

177.  Sales  or  transfers  of  shares  made  by  the  subscribers  or  foimders  of  the 
company  before  the  legal  constitution  thereof  shall  be  void. 

178.  The  capital  of  limited  companies  is  divided  into  shares  of  equal  value, 
and  these  confer  equal  rights  on  their  holders,  unless  it  has  been  otherwise  stipu- 
lated on  the  company  being  constituted. 

The  shares  may  be  nominative  or  to  bearer. 

179.  The  shares,  whether  nominative  or  to  bearer,  must  express:  1.  The  name 
of  the  company  and  the  place  of  its  address  (or  civil  domicil) ;  —  2.  The  date  of  its 
constitution;  —  3.  The  amount  of  the  capital,  the  payments  on  account  of  such  cap- 
ital which  have  been  made  by  the  shareholder,  and  the  total  number  of  shares  into 
which  the  capital  is  divided;  —  4.  The  duration  of  the  company;  —  5.  The  rights 
granted  to  the  shares  by  the  instrument  or  by  the  articles  of  association. 

The  shares  must  be  signed  by  the  number  of  administrators  laid  down  by  the 
articles. 

180.  Limited  companies  must  keep  a  register  of  nominative  shares,  which 
shall  contain :  1.  The  precise  name  of  each  shareholder  and  a  statement  of  the  number 
of  his  shares;  —  2.  A  statement  of  the  payments  made;  —  3.  The  transfers  made 
and  their  respective  dates,  or  the  conversion  of  the  nominative  shares  into  bearer 
shares,  when  this  is  allowed  by  the  articles;  —  4.  Mention  of  the  shares  deposited 
to  guarantee  the  management  of  the  administrators,  manager  and  inspectors. 

181.  The  ownership  of  nominative  shares  is  proved  by  the  inscription  on  the 
register  mentioned  in  the  preceding  article. 

A  transfer  takes  place  by  means  of  a  declaration  made  on  the  register,  dated 
and  signed  by  the  assignor  and  the  assignee,  or  by  their  respective  attorneys.  The 
company  may  give  certificates  of  these  inscriptions  to  those  persons  who  apply 
therefor. 

The  transfer  of  bearer  shares  is  effected  by  the  mere  delivery  of  the  certificate. 

182.  Each  share  in  limited  companies  is  indivisible,  and  in  consequence,  when 
there  are  several  co-owners  of  one  and  the  same  share,  they  shall  appoint  a  common 
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tante  comun,  y  si  no  se  pusieren  de  acuerdo  en  el  nombramiento,  lo  hara  la  autori- 
dad  judicial. 

183.  Cuando  los  accionistas  dejaren  de  pagar  una  6  mas  exhibiciones  decre- 
tadas  por  la  sociedad,  esta  procedera  a  la  venta  de  las  acciones  por  cuenta  y  riesgo 
del  accionista,  salvo  lo  que  prevengan  los  Estatutos,  teniendo  en  todo  caso  la  socie- 
dad accion  sobre  los  dividendos  que  les  correspondieren,  para  hacer  efectivo  el 
pago  de  dichas  exhibiciones. 

184.  Queda  prohibido  a  las  sociedades  anonimas  comprar  sus  propias  acciones, 
salvo  en  los  siguientes  casos:  1.°  Cuando  se  compren  acciones  Uberadas  con  la 
autorizacion  de  la  Asamblea  general  y  con  fondos  que  provengan  de  beneficios 
que  no  sean  los  destinados  al  fondo  de  reserva;  —  2.°  Cuando  la  compra  se  haga 
a  virtud  de  una  autorizacion  prevista  de  antemano  por  los  Estatutos;  —  3.°  Cuando 
se  haga  con  el  capital  de  la  sociedad,  guardando  todas  las  formalidades  exigidas 
para  la  reduccion  del  capital  social. 

Los  titulos  comprados  en  el  primer  caso  indicado,  no  podran  ser  representados 
en  las  Asambleas  generales,  y  no  se  computaran  en  la  formacion  de  las  mayorias 
de  que  hablen  los  Estatutos. 

Los  titulos  de  acciones  comprados  en  los  dos  ultimos  casos,  seran  anulados. 

185.  Las  compras  hechas  en  contravencion  al  articulo  anterior,  no  seran 
nulas,  a  no  ser  que  el  vendedor  haya  procedido  de  mala  fe;  pero  los  administradores 
y  el  director  que  las  hayan  autorizado,  seran  personalmente  responsables  de  los 
danos  y  perjuicios  originados  a  la  sociedad,  sin  que  esto  impida  el  ejercicio  de  la 
accion  penal  que  contra  eUos  proceda. 

186.  En  ningtin  caso  podran  las  sociedades  anonimas  hacer  pr&tamos  6  anti- 
eipos  sobre  sus  propias  acciones. 

187.  La  administracion  de  las  sociedades  anonimas  es  temporal  y  revocable. 
El  socio  6  socios  que  la  desempenen  seran  considerados  como  mandataries. 

188.  La  administraoion  de  las  sociedades  anonimas  sera  confiada  a  un  Consejo 
de  Administracion  y  a  uno  6  mas  directores. 

Las  sociedades  anonimas  podran  nombrar  Consejos  consultivos  fuera  de  su 
domicilio,  los  que  tendran  las  facultades  de  ejecucion  y  administracion  que  los 
Estatutos  les  confieran. 

189.  A  falta  de  disposioion  contraria  de  los  Estatutos,  el  Consejo  de  Ad- 
ministracion tiene  las  mds  ampUas  facultades  para  Uevar  a  cabo  todas  las  operaciones 
que  hagan  necesarias  la  naturaleza  y  objeto  de  la  sociedad. 

190.  Los  miembros  del  Consejo  de  Administracion  seran  nombrados  por  la 
Asamblea  general  de  accionistas;  sin  embargo,  en  la  primera  vez  pueden  ser  nom- 
brados en  la  escritura  pubUca  de  sociedad;  pero  siempre  podran  ser  reelegibles, 
salvo  pacto  en  contrario. 

191.  Las  vacantes  del  Consejo  de  Administracion  seran  reemplazadas  de  la 
manera  que  lo  establezcan  los  Estatutos  de  la  sociedad. 

192.  El  cargo  de  miembro  del  Consejo  de  Administracion  de  ima  sociedad 
anonima,  es  personal,  y  nunca  podra  desempenarse  por  apoderado. 

193.  Cada  uno  de  los  miembros  del  Consejo  de  Administracion  debe  depositar 
en  poder  de  la  sociedad,  por  toda  la  epoca  de  su  encargo,  cierto  numero  de  acciones, 
como  garantia  de  su  gestion.  Los  Estatutos  de  la  sociedad  designaran  en  cada 
caso  el  numero  de  estas  acciones. 

194.  Los  administradores  de  la  sociedad  no  contraen  ninguna  obligacion  per- 
sonal en  las  operaciones  en  que  intervengan  a  nombre  de  la  misma. 

195.  Los  administradores  son  responsables  para  con  la  sociedad,  conforme 
al  derecho  comun,  en  la  ejecucion  del  mandato  que  han  recibido  y  de  las  faltas 
cometidas  en  su  gestion. 

La  responsabiMdad  solo  podra  ser  exigida  por  la  Junta  general  de  accionistas 
6  por  la  persona  autorizada  por  esta. 

196.  El  miembro  del  Consejo  que  tenga  un  interes  opuesto  al  de  la  sociedad, 
en  cualquiera  operacion  que  se  someta  a  su  aprobacion,  esta  obUgado  a  ponerlo 
en  su  conocimiento,  haciendo  constar  esta  declaracion  en  el  acta  relativa. 

197.  La  gestion  de  los  negocios  de  la  sociedad,  asi  como  su  representacion 
en  lo  que  a  ella  conciema,  serAn  encomendadas,  como  lo  indica  el  art.  188,  &  uno 
6  mas  directores  generales,  cuyo  nombramiento,  revocacion  y  atribuciones,  se  de- 
terminaran  en  los  Estatutos. 
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representative,  and  if  they  are  unable  to  agree  on  the  appointment,  the  judicial 
authority  shall  make  it.  r 

183.  When  shareholders  fail  to  pay  one  or  more  calls  directed  by  the  company, 
the  latter  shall  proceed  to  sell  the  shares  on  the  accoimt  and  at  the  risk  of  the  share- 
holder, subject  to  any  provision  in  the  articles,  and  la  aU.  events  the  company  shall 
have  a  hen  on  the  dividends  on  such  shares  to  enforce  payment  of  the  said  caUs. 

184.  Limited  companies  are  forbidden  to  purchase  their  own  shares,  except  in 
the  following  cases:  1.  When  fully  paid  shares  are  bought  under  the  authorisation 
of  a  general  meeting,  and  with  funds  which  arise  from  profits  other  than  those 
devoted  to  the  reserve  fund ;  —  2.  When  the  purchase  is  made  by  virtue  of  an  authori- 
sation made  in  the  articles  beforehand;  —  3.  When  it  is  made  with  the  capital  of 
the  company,  and  all  the  formalities  for  reducing  the  capital  have  been  observed. 

Securities  bought  in  the  event  first  indicated  cannot  be  represented  at  the  general 
meetings,  and  shall  not  be  reckoned  in  forming  the  majorities  mentioned  by  the 
articles. 

The  certificates  of  the  shares  bought  in  the  last  two  events  shall  be  cancelled. 

185.  Purchases  made  in  contravention  of  the  preceding  article  shall  not  be  void, 
unless  the  seller  has  acted  in  bad  faith;  but  the  administrators  and  the  manager 
who  have  authorised  them  shall  be  personally  responsible  for  the  damage  caused 
to  the  company,  without  this  prejudicing  the  institution  of  such  criminal  proceedings 
as  are  available  against  them. 

186.  In  no  case  may  limited  companies  make  loans  or  advances  on  their  own 
shares. 

187.  The  administration  of  limited  companies  is  temporary  and  revocable. 
The  member  or  members  who  discharge  it  shall  be  regarded  as  agents. 

188.  The  administration  of  limited  companies  shall  be  entrusted  to  a  Board 
of  Administration  and  to  one  or  more  managers. 

Limited  companies  may  appoint  consultative  boards  away  from  their  civil 
domicU,  and  they  shall  possess  such  powers  of  execution  and  administration  as  are 
conferred  on  them  by  the  articles. 

189.  Li  the  absence  of  a  contrary  provision  in  the  articles,  the  Board  of  Ad- 
ministration has  the  most  ample  powers  for  carrying  out  such  operations  as  are  made 
necessary  by  the  nature  and  object  of  the  company. 

190.  The  members  of  the  Board  of  Administration  shall  be  appointed  by  a 
general  meeting  of  shareholders;  nevertheless,  in  the  first  instance  they  may  be 
appointed  by  the  notarial  instrument  of  association;  but  they  may  always  be  re- 
eligible,  saving  an  agreement  to  the  contrary. 

191.  The  vacant  places  in  the  Board  of  Administration  shall  be  refilled  as 
established  by  the  articles  of  the  company. 

192.  The  office  of  member  of  the  Board  of  Administration  of  a  limited  company 
is  personal;  and  can  never  be  discharged  by  an  attorney. 

193.  Each  of  the  members  of  the  Board  of  Administration  must  deposit  in  the 
control  of  the  company  for  aU  the  time  of  his  office,  a  certain  number  of  shares, 
as  a  guaranty  for  his  management.  The  articles  of  the  company  shall  define  the 
number  of  these  shares  in  each  case. 

194.  The  administrators  of  the  company  do  not  contract  any  personal  obli- 
gation in  the  operations  wherein  they  take  part  in  the  name  thereof. 

195.  The  administrators  are  responsible  to  the  company  by  the  common  law 
for  carrying  out  the  mandate  which  they  have  received  and  for  faults  committed 
in  their  management. 

This  responsibility  can  only  be  enforced  by  a  general  meeting  of  shareholders 
or  by  a  person  authorised  thereby. 

196.  Any  member  of  the  Board  who  has  an  interest  opposed  to  that  of  the  com- 
pany, in  any  transaction  which  is  submitted  to  his  approbation,  is  bound  to  bring 
it  to  the  notice  thereof,  and  shall  set  out  this  declaration  in  the  minute  relating 
to  the  matter. 

197.  The  management  of  the  business  of  the  company,  as  well  as  its  represen- 
tation in  matters  concerning  it,  shall  be  entrusted,  as  indicated  by  article  188,  to 
one  or  more  general  managers,  whose  appointment,  dismissal  and  powers  shall  be 
determined  by  the  articles. 
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La  responsabilidad  de  estos  agentes  se  rige  por  las  reglas  del  derecho  commit 

198.  La  vigilancia  de  las  sociedades  anonimas  debe  ser  confiada  &  uno  6  yarios 
socios  que  se  Uamaran  comisarios,  los  que  para  desempenar  su  encargo  depositaran 
el  numero  de  acciones  que  determinen  los  Estatutos. 

Los  comisarios  seran  nombrados  per  la  Asamblea  general;  sin  embargo,  en 
la  primera  vez  pueden  ser  nombrados  en  la  escritura  publica  de  sociedad. 

No  obstante  cualquiera  estipulacion  en  contrario,  los  comisarios  seran  siempre 
reelegibles  y  su  cargo  revocable. 

Las  vacantes  de  los  comisarios  seran  reemplazadas  de  la  manera  que  lo  esta- 
blezcan  los  Estatutos;  pero  siempre  en  virtud  de  nombramiento  de  la  Asamblea 
general. 

199.  Los  comisarios  tienen  un  derecho  Dimitado  de  vigilancia  sobre  todas  las 
operaciones  de  la  sociedad.  Cada  vez  que  lo  deseen,  pueden  inspeccionar  los  Ubros, 
correspondencia,  actas,  y  en  general  todas  las  escrituras  y  papeles  de  la  sociedad. 
En  consecuencia,  los  accionistas  no  podran  ejercer  por  si  estas  facultades.  Los 
administradores  les  entregaran  cada  ano  el  balance  general  para  que  procedan  a 
hacer  su  comprobacion ;  y  los  comisarios  someteran  a  la  Asamblea  el  resultado  de 
sus  trabajos  con  las  proposiciones  que  crean  convenientes ,  acompanadas  de  las 
expUcaciones  y  demostraciones  necesarias. 

200.  La  extension  y  efectos  de  la  responsabilidad  de  los  comisarios,  se  rigen 
por  las  reglas  que  establecen  la  de  los  miembros  del  Consejo  de  Administracion. 

201.  La  Asamblea  general  de  accionistas  tiene  los  mas  ampHos  poderes  para 
llevar  a  cabo  y  ratificar  los  actos  todos  de  la  sociedad.  EUa  tiene,  salvo  pacto  en 
contrario,  el  derecho  de  reformar  los  Estatutos  de  la  misma. 

202.  Las  Asambleas  son  ordiuarias  y  extraordinarias.  La  ordinaria  se  reimira 
a  lo  menos  una  vez  al  ano,  despues  de  la  clausura  del  ejercicio  social.  —  La  Asamblea 
general  ordinaria  se  ocupara:  L°  De  discutir,  aprobar  6  modificar  el  balance 
general,  despues  de  oido  el  informe  de  los  comisarios;  —  2.°  De  nombrar  los 
miembros  del  Consejo  de  Admimstracion  que  deban  funcionar;  —  3.°  De  nombrar 
a  los  comisarios;  —  4.°  De  determinar  los  emolumentos  que  correspondan  a  los 
miembros  del  Consejo  de  Administracion  y  a  los  comisarios,  si  no  se  hubieren  seiia- 
lado  en  los  Estatutos;  —  5.°  De  los  demas  asuntos  senalados  en  la  orden  del  dia. 

La  extraordinaria  se  reunira  cada  vez  que  sea  convocada  conforme  a  los 
Estatutos. 

203.  La  convocacion  de  las  Asambleas  generales  debe  hacerse  por  medio  de 
la  pubUcacion  de  un  aviso  en  el  periodico  oficial  del  Estado,  Distrito  6  Territorio, 
en  que  la  sociedad  tenga  su  domicDio.  El  aviso  debera  contener  la  orden  del  dia 
6  nota  de  todas  las  cuestiones  que  hayan  de  someterse  a  la  dehberacion  de  la 
Asamblea. 

Toda  resolucion  tomada  con  infraccion  de  este  articulo,  sera  nula. 

204.  La  convocacion  de  las  Asambleas  debe  ser  hecha  por  el  Consejo  de  Ad- 
ministeracion  6  por  los  comisarios,  y  para  que  se  tengan  por  legalmente  reunidas, 
debera  estar  representada  en  eUas  mas  de  la  mitad  del  capital  social. 

El  numero  de  votos  de  que  hayan  de  disfrutar  los  accionistas  en  la  Asamblea, 
asi  como  la  manera  de  computarlos,  sera  determinado  por  los  Estatutos. 

Si  la  Asamblea  no  pudiere  verificarse  el  dia  seiialado  para  su  reunion,  se  re- 
petira  la  convocatoria;  y  en  la  segunda  junta  se  resolvera  sobre  los  asuntos  indi- 
cados  en  la  orden  del  dia,  cualquiera  que  sea  la  porcion  del  capital  representada 
por  los  socios  presentes. 

205.  Las  resoluciones  de  las  Asambleas  generales  se  tomaran,  cuando  menos, 
a  mayoria  absoluta  de  votos  de  las  acciones  computables. 

206.  Cuando  la  escritura  social  6  los  Estatutos  no  dispongan  otra  cosa,  sera 
necesaria  la  representacion  de  las  tres  cuartas  partes  del  capital  social,  y  el  voto 
unanime  del  numero  de  accionistas  que  representen  la  mitad  de  dicho  capital, 
para  poder  tomar  las  resoluciones  siguientes:  1.°  Disolucion  anticipada  de  la 
sociedad,  salvo  el  caso  de  que  se  Ueve  a  efecto  por  p6rdida  de  la  mitad  del  capital 
social;  —  2.°  La  prorroga  de  su  duraci6n;  —  3.°  La  fusion  con  otras  sociedades; 
—  4.°  La  reduccion  del  capital  social;  —  5.°  El  aumento  del  capital  social;  — 
6.°  El  cambio  del  objeto  de  la  sociedad;  —  7.°  Cualquiera  otra  modificacion  de 
la  escritmra  social  6  de  los  Estatutos. 
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The  responsibility  of  these  agents  is  governed  by  the  rules  of  the  common  law. 

198.  The  oversight  of  limited  companies  must  be  entrusted  to  one  or  more  mem- 
bers who  shaU  be  called  inspectors,  who,  for  discharging  their  office,  shall  deposit 
such  number  of  shares  as  is  determined  by  the-  articles. 

The  inspectors  shall  be  appointed  by  a  general  meeting;  nevertheless,  in  the 
first  instance,  they  may  be  appointed  by  the  notarial  instrument  of  the  company. 

Notwithstanding  any  stipulation  to  the  contrary,  the  inspectors  shall  always  be 
re-eligible  and  their  office  shall  be  revocable. 

The  vacant  places  of  inspectors  shall  be  refilled  as  laid  down  in  the  articles; 
but  always  by  virtue  of  an  appointment  by  a  general  meeting. 

199.  The  inspectors  have  an  unlimited  right  of  oversight  over  all  the  operations 
of  the  company.  Whenever  they  so  desire,  they  may  iaspect  the  books,  correspon- 
dence, minutes,  and  in  general  all  the  documents  and  papers  of  the  company.  Con- 
sequently, the  shareholders  shall  not  be  able  to  exercise  these  powers  in  person. 
The  administrators  shall  each  year  deliver  them  the  general  balance  sheet  so  that 
they  may  proceed  to  check  it;  and  the  inspectors  shall  submit  to  the  meeting  the 
result  of  their  labours  with  such  proposals  as  they  deem  fit,  accompanied  by  such 
explanations  and  manifestations  as  are  necessary. 

200.  The  extent  and  effects  of  the  responsibility  of  the  inspectors  are  governed 
by  the  rules  which  establish  the  responsibility  of  the  members  of  the  Board  of 
Administration . 

201.  The  general  meeting  of  shareholders  has  the  most  ample  powers  for  carrying 
out  and  confirming  all  the  acts  of  the  company.  Saving  any  agreement  to  the  con- 
trary, it  has  the  right  of  amending  the  articles  of  association  thereof. 

202.  The  meetings  are  either  ordinary  or  extraordinary.  An  ordinary  meeting 
shall  assemble  at  least  once  a  year,  after  the  closing  of  the  company's  year's  work- 
ing. —  The  business  of  the  ordinary  general  meeting  shall  be ;  1.  To  discuss,  approve 
or  alter  the  general  balance  sheet,  after  having  heard  the  report  of  the  inspectors; 
—  2.  To  appoint  the  members  of  the  Board  of  Administration  who  are  to  act;  — 
3.  To  appoint  the  inspectors ;  —  4.  To  determine  the  remuneration  to  be  paid  to  the 
members  of  the  Board  of  Administration  and  to  the  inspectors,  if  it  has  not  been 
named  in  the  articles;  —  5.  All  other  matters  contained  in  the  agenda. 

An  extraordinary  meeting  shall  assemble  whenever  it  is  summoned  in  accor- 
dance   with  the  articles. 

203.  The  summoning  of  general  meetings  must  be  effected  by  means  of  the 
publication  of  a  notice  in  the  official  newspaper  of  the  State,  District  or  Territory 
in  which  the  company  has  its  address  or  civil  domicil.  The  notice  must  contain  the 
agenda  or  a  note  of  all  the  questions  which  are  to  be  submitted  to  the  deliberation 
of  the  meeting. 

AH  resolutions  passed  in  violation  of  this  article  shall  be  void. 

204.  The  summoning  of  the  meetings  must  be  effected  by  the  Board  of  Adminis- 
tration or  by  the  inspectors,  and  iu  order  that  they  may  be  deemed  to  be  legally 
assembled,  more  than  half  the  capital  of  the  company  must  be  represented  thereat. 

The  number  of  votes  to  be  enjoyed  by  the  shareholders  at  the  meetings,  and 
the  method  of  counting  them,  shall  be  determined  by  the  articles. 

If  the  meeting  cannot  be  held  on  the  day  appointed  for  its  assembling,  the 
summons  shall  be  repeated;  and  resolutions  shall  be  passed  at  the  second  meeting 
on  the  matters  mentioned  in  the  agenda,  whatever  be  the  portion  of  the  capital 
represented  by  the  members  present. 

205.  The  resolutions  of  the  general  meetings  shall  be  passed  by  at  least  a  bare 
majority  of  the  votes  of  the  shares  to  be  counted. 

206.  When  the  instrument  or  the  articles  of  association  do  not  otherwise  pro- 
vide, the  representation  of  three  fourth  parts  of  the  capital  of  the  company  shall 
be  necessary,  and  the  unanimous  vote  of  shareholders  representing  half  the  said 
capital,  in  order  to  have  power  to  pass  the  following  resolutions:  1.  The  future 
dissolution  of  the  company,  saving  when  it  is  carried  into  effect  through  the  loss 
of  half  the  capital  of  the  company;  —  2.  The  extension  of  the  duration  thereof;  — 
3.  Amalgamation  with  other  companies ;  —  4.  The  reduction  of  the  capital  of  the 
company;  —  5.  Increasing  the  capital  of  the  company;  —  6.  Change  in  the  objects 
of  the  company;  —  7.  All  other  alterations  of  the  instrument  of  association  or  of  the 
articles. 
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207.  Acordado  el  aumento  del  capital  social  en  los  t^rminos  que  dispone  el 
articulo  anterior,  se  Uevara  a  cabo  con  entera  sujeci6n  a  las  formaUdades  y  condi- 
ciones  prescritas  para  la  constitucion  de  las  sociedades  anonimas. 

208.  Las  modificaciones  d  que  se  refieren  las  fracciones  II,  III,  IV  y  VI  del 
art.  206,  se  reduciran  a  escritura  pubMca  y  seran  inscritas  en  el  Registro  de 
Comercio. 

209.  El  Consejo  de  Administracion  debe  convocar  una  Asamblea  extraordi- 
naria,  a  lo  menos  con  un  mes  de  anticipacion,  cuando  la  solicitud  para  su  convo- 
cacion  haya  sido  hecha  por  un  ntimero  de  accionistas  que  represente  la  tercera 
parte  del  capital  social,  y  se  hayan  presentado  por  escrito  las  cuestiones  que  deban 
tratarse  en  la  Asamblea. 

210.  Los  accionistas  pueden  hacerse  representar  en  las  Asambleas  generales 
por  mandatarios,  ya  sea  que  pertenezcan  6  no  a  la  sociedad,  constituyendose  el 
mandate  en  la  forma  que  establezcan  los  Estatutos. 

Los  miembros  del  Consejo  de  Administracion  no  podran  ser  mandatarios. 

211.  Todas  las  actas  de  las  Asambleas,  ya  ordinarias  6  extraordinarias,  se 
levantaran  por  dupUcado,  y  a  uno  de  los  ejemplares  de  la  acta  se  agregara  la  Usta 
de  que  habla  el  art.  173. 

212.  Los  miembros  del  Consejo  de  Administracion  no  podran  votar:  1.°  Para 
la  aprobacion  de  las  cuentas;  —  2.°  Para  las  resoluciones  que  afecten  su  respon- 
sabiHdad  personal. 

213.  Las  sociedades  anonimas  no  podran  repartir  a  sus  accionistas  mas  utUi- 
dades  que  las  que  del  balance  aparezcan  obtenidas  en  su  beneficio;  sin  embargo, 
un  los  Estatutos  6  escrituras  de  sociedad  se  podra  estipular  que  las  acciones,  durante 
en  periodo  que  no  exceda  de  cinco  anos,  podran  gozar  de  intereses  no  mayores  del 
seis  por  ciento  anual.  En  este  caso,  el  monto  de  estos  intereses  debe  calcularse 
entre  los  gastos  de  instalacion.  Los  accionistas  no  estaran  jamas  obHgados  a  res- 
tituir  los  dividendos  que  bayan  recibido. 

214.  De  las  utiUdades  netas  de  la  sociedad  debera  separarse  anualmente  una 
parte,  que  no  bajara  del  cinco  por  ciento,  para  formar  el  fondo  de  reserva,  hasta 
que  haya  alcanzado,  a  lo  menos,  a  la  quinta  parte  del  importe  del  capital  social. 

El  fondo  de  reserva  debe  ser  reconstituido  de  la  misma  manera,  cuando  haya 
disminuido  por  cualquier  motivo. 

215.  Las  sociedades  anonimas  deberan  pubHcar  anualmente  en  el  periodico 
oficial  del  Estado,  Distrito  6  Territorio  en  que  tengan  su  domicilio,  un  balance  en 
que  se  hara  constar  el  capital  social,  especificando  la  parte  exhibida  y  la  parte 
por  exhibir,  la  existencia  en  caja  y  las  diversas  cuentas  que  formen  el  activo  y  el 
pasivo  de  la  companla. 

216.  Las  sociedades  anonimas  se  disolveran:  1.°  Por  el  consentimiento  de 
los  accionistas,  en  los  terminos  del  articulo  206;  —  2.°  Por  la  espiracion  del  plazo 
para  el  cual  fueron  establecidas;  —  3.°  Por  la  p6rdida  de  la  mitad  del  capital 
social,  siempre  que  la  disolucion  sea  aprobada  en  Asamblea  general,  cuando  menos 
por  el  voto  de  la  mayoria  de  los  accionistas  que  representen  la  mitad  de  dicho 
capital;  —  4.°  Por  quiebra  de  la  sociedad,  legalmente  declarada. 

217.  Al  acordar  la  Asamblea  la  disolucion  de  la  sociedad,  hard  el  nombramiento 
de  los  Uquidadores,  y  no  haciendolo,  seran  nombrados  por  la  autoridad  judicial 
cuando  sea  requerida  para  eUo. 

218.  El  nombramiento  de  los  hquidadores  pone  termino  al  mandato  de  los 
administradores  de  la  sociedad;  estos,  sin  embargo,  deberan  prestar  su  concurso 
a  los  hquidadores,  cuando  sean  requeridos  para  eUo. 

219.  La  cuenta  de  los  administradores,  durante  la  6poca  que  medie  entre  el 
ultimo  balance  aprobado  por  la  Asamblea,  y  la  apertura  de  la  fiquidacion,  debera 
ser  presentada  a  los  hquidadores  para  su  aprobacion. 

220.  Cuando  uno  6  varies  administradores  sean  nombrados  hquidadores,  la 
cuenta  de  que  habla  el  articulo  anterior  debera  ser  pubhcada  en  dos  6  mas  periodi- 
cos  del  domicUio  de  la  sociedad,  con  el  balance  final  de  la  hquidacion;  pero  si  6sta 
alcanza  una  duracion  mayor  de  la  de  un  ejercicio  social,  la  cuenta  referida  debera 
unirse  al  primer  balance  que  los  hquidadores  presenten  a  la  Asamblea  general  de 
accionistas. 

221.  Si  la  hquidacion  dura  mas  de  un  ano,  los  hquidadores  formaran  el  balance 
anual  conforme  &  las  disposiciones  de  la  ley  y  de  los  Estatutos. 
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207.  When  an  increase  in  the  capital  of  the  company  has  been  resolved  upon 
in  the  way  directed  by  the  preceding  article,  it  shall  be  carried  out  subject  in  aU 
respects  to  the  formalities  and  conditions  prescribed  for  the  constitution  of  Umited 
companies. 

208.  The  alterations  mentioned  in  sections  II,  III,  IV  and  VI  of  article  206 
shall  be  set  forth  in  a  notarial  instrument  and  shall  be  inscribed  in  the  Commercial 
Register. 

209.  The  Board  of  Administration  must  summon  an  extraordinary  meeting 
with  one  month's  notice  at  least,  when  a  petition  for  its  convocation  has  been  made 
by  a  number  of  shareholders  representing  the  third  part  of  the  capital  of  the  com- 
pany, and  when  the  questions  with  which  the  meeting  is  to  deal  have  been  presented 
in  writing. 

210.  Shareholders  may  cause  themselves  to  be  represented  at  the  general 
meetings  by  agents,  whether  they  belong  to  the  company  or  not,  and  the  mandate 
shall  be  drafted  in  the  form  established  by  the  articles. 

The  members  of  the  Board  of  Administration  cannot  be  agents. 

211.  All  the  minutes  of  either  ordinary  or  extraordinary  meetings  shall  be 
drafted  in  duplicate,  and  the  list  mentioned  in  article  173  shall  be  annexed  to  one 
of  the  copies  of  the  minutes. 

212.  The  members  of  the  Board  of  Administration  cannot  vote:  1.  For  appro- 
ving the  accounts;  —  2.  For  resolutions  which  affect  their  personal  responsibility. 

213.  Limited  companies  cannot  divide  among  their  shareholders  more  pro- 
fits than  those  which  appear  from  the  balance  sheet  to  have  been  obtained  in  their 
favour;  nevertheless,  it  may  be  stipulated  in  the  articles  or  instruments  of  associa- 
tion that  the  shares  may  enjoy  interest  not  exceeding  six  per  cent,  per  annum  during 
a  period  not  exceeding  five  years.  In  this  case,  the  amount  of  this  interest  must 
be  calculated  among  the  expenses  of  installing  the  company.  Shareholders  shall 
never  be  obliged  to  restore  dividends  which  they  have  received. 

214.  A  part,  which  shall  not  be  less  than  five  per  cent.,  shaU  be  taken  annually 
from  the  net  profits  of  the  company,  for  forming  a  reserve  fund,  until  it  has  reached 
at  least  the  fifth  part  of  the  amount  of  the  capital  of  the  company. 

The  reserve  fund  must  be  reconstituted  in  the  same  way,  whenever  it  has  dimin- 
ished for  any  reason. 

215.  Limited  companies  must  publish  yearly  in  the  official  newspaper  of  the 
State,  District  or  Territory  wherein  they  have  their  civil  domicU,  a  balance  sheet 
wherein  the  capital  of  the  company  shall  be  set  forth,  specifying  the  part  paid  up 
and  the  part  stffl  to  be  paid,  the  assets  in  the  coffers  and  the  divers  accounts  which 
form  the  assets  and  liabilities  of  the  company. 

216.  Limited  companies  shall  be  dissolved :  1.  By  the  consent  of  the  shareholders, 
in  the  terms  of  article  206 ;  —  2.  By  the  expiration  of  the  period  for  which  they  were 
established;  —  3.  By  the  loss  of  half  the  capital  of  the  company,  provided  that  dis- 
solution is  approved  at  a  general  meeting  by  at  least  the  votes  of  the  majority  of 
the  shareholders  representing  half  the  said  capital;  —  4.  By  the  legally  declared 
bankruptcy  of  the  company. 

217.  The  meeting  shall  appoint  the  liquidators  on  resolving  the  dissolution  of 
the  company,  and  if  it  fails  so  to  do,  they  shall  be  appointed  by  the  judicial  authority 
upon  a  request  made  for  that  purpose. 

218.  The  appointment  of  liquidators  puts  an  end  to  the  mandate  of  the  ad- 
ministrators of  the  company.  They  must  however  render  their  assistance  to  the 
liquidators,  upon  a  request  made  for  that  purpose. 

219.  The  accounts  of  the  administrators,  during  the  period  between  the  last 
balance  sheet  which  was  approved  by  the  meeting  and  the  opening  of  the  liquidation, 
must  be  presented  to  the  liquidators  for  their  approbation. 

220.  When  one  or  more  administrators  are  appointed  liquidators,  the  accounts 
mentioned  in  the  preceding  article  must  be  pubhshed  in  two  or  more  newspapers 
of  the  address  of  the  company,  with  the  final  balance  sheet  of  the  liquidation;  but 
if  this  lasts  longer  than  the  length  of  the  company's  working  year,  the  said  accounts 
must  be  annexed  to  the  first  balance  sheet  presented  by  the  liquidators  to  the  general 
meeting  of  shareholders. 

221.  If  the  liquidation  lasts  more  than  one  year,  the  liquidators  shall  draw 
up  the  annual  balance  sheet  according  to  the  provisions  of  the  law  and  of  the  articles. 
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222.  Terminada  la  Kquidaci6n,  los  liquidadores  formardn  el  balance  final  in- 
dicando  la  parte  que  a  cada  accion  corresponda  en  la  reparticion  del  active  social, 
y  aquel  se  publicara  treinta  dias  seguidos  en  uno  6  mis  periodicos  del  domicilio 
de  la  sociedad.  Los  accionistas,  en  los  quince  dias  siguientes  al  61timo  de  la  pub- 
licacion,  podran  presentar  sus  reclamaciones  k  los  liquidadores,  las  cuales  se  re- 
solverdn  en  una  Asamblea  que  se  convocara  al  efecto,  por  mayoria  de  votos,  go- 
zando  de  un  voto  cada  accion. 

223.  Despufe  de  la  espiracion  del  plazo  de  que  habla  el  articulo  anterior,  ya 
sea  que  no  haya  habido  reclamacion,  6  que  6sta  hubiere  sido  resuelta  por  la  Asamblea, 
el  balance  final  se  considerara  aprobado,  quedando  viva  la  responsabilidad  de  los 
liquidadores  en  todo  lo  que  se  refiera  a  la  reparticion  del  activo  social. 

224.  Las  sumas  que  pertenezcan  a  los  accionistas  y  que  no  fueren  cobradas 
en  el  trascurso  de  dos  meses  contados  desde  el  dia  en  que  el  balance  se  considere 
aprobado,  se  depositaran  en  cualquiera  institucion  de  credito  con  la  indicacion  del 
nombre  del  accionista,  si  la  accion  fuere  nominativa,  6  del  numero  de  la  accion  si 
esta  fuere  al  portador.  Dichas  sumas  se  pagaran  por  la  institucion  de  cr6dito  en 
que  se  bubiere  constituido  el  deposito,  a  la  persona  indicada  6  al  portador  de  la 
accion. 

225.  Los  Mbros  de  la  sociedad  disuelta  deberan  ser  conservados  en  el  Registro 
publico  de  Comercio,  donde  los  depositaran  los  liquidadores. 

Capitulo  VI.    De  las  sociedades  en  cotnandita  por  acciones. 

226.  La  sociedad  en  comandita  por  acciones,  es  la  que  celebran  uno  6  varies 
socios  comanditados  ilimitada  y  solidariamente  responsables  de  las  obUgaciones 
sociales,  con  accionistas  comanditarios  cuya  responsabilidad  esta  limitada  al  im- 
porte  de  sus  acciones. 

227.  Las  disposiciones  relativas  a  las  sociedades  anonimas  son  aplicables  a 
las  en  comandita  por  acciones,  salvo  las  modificaciones  consignadas  en  el  presente 
capitulo. 

228.  La  sociedad  en  comandita  por  acciones  existe  bajo  una  raz6n  social 
que  no  podra  contener  mas  que  los  nombres  de  los  socios  comanditados.  Cuando 
los  nombres  de  todos  los  socios  comanditados  no  sean  comprendidos  en  la  raz6n 
social,  se  terminara  por  las  palabras  «y  compama»,  u  otras  equivalentes  para  ex- 
presar  esta. 

229.  Si  la  sociedad  toma  ima  denominacion  particular,  se  deberan  agregar 
despu6s  de  eUa  las  palabras  «Sociedad  en  comandita  por  acciones». 

230.  En  las  escrituras  de  sociedad  en  comandita  por  acciones,  se  debe  hacer 
constar  el  nombre  del  socio  6  socios  comanditados  que  hayan  de  administrar  los 
negocios  de  la  sociedad. 

231.  Cada  sociedad  en  comandita  por  acciones  debe  tener  un  consejo  de  vi- 
gilancia,  compuesto  cuando  menos  de  tres  accionistas  comanditarios.  Este  consejo 
sera  nombrado  por  la  Asamblea  general  constitutiva. 

232.  Los  miembros  del  consejo  de  vigUancia  tienen  la  obUgacion  de  comprobar 
los  libros,  la  caja,  la  cartera  y  valores  de  la  sociedad.  El  consejo  debe  presentar 
cada  ano  a  la  Asamblea  general  un  informe  en  el  cual  senalara  las  irregularidades 
e  inexactitudes  que  haya  reconocido  en  los  inventarios  y  balances,  y  exponer,  si 
hubiere  lugar,  los  motivos  que  se  opongan  a  la  distribucion  de  los  dividendos  pro- 
puestos  por  el  socio  6  socios  administradores. 

233.  La  responsabilidad  de  los  miembros  del  consejo  de  vigUancia  se  limita 
a  que  puede  exigirse  por  la  ejecucion  de  su  mandate,  conforme  4  las  reglas  del 
derecho  comun. 

234.  Por  los  menos  un  mes  antes  de  la  celebracion  de  las  asambleas,  estaran 
a  disposicion  de  los  accionistas,  en  las  oficinas  de  la  sociedad,  el  balance,  inventario 
e  informe  del  consejo  de  vigUancia. 

235.  Las  acciones  de  los  socios  comanditados  jamas  podran  ser  al  portador. 

236.  Salva  disposicion  oontraria  de  los  Estatutos,  la  sociedad  se  disuelve 
por  la  muerte,  incapacidad  6  impedimento  del  socio  6  socios  administradores  coman- 
ditados que  prive  a  la  sociedad  de  sus  servicios.  El  consejo  de  vigilancia,  salvo 
pacto  en  contrario,  puede  designar  en  estos  casos  un  administrador  que  desempeiie 
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222.  On  the  termination  of  the  liquidation,  the  liquidators  shall  draw  up  the 
final  balance  sheet,  indicating  the  part  corresponding  to  each  share  in  the  distri- 
bution of  the  assets  of  the  company,  and  it  shall  be  published  for  thirty  consecutive 
days  in  one  or  more  newspapers  of  the  address  of  the  company.  Within  the  fifteen 
days  following  the  last  day  of  publication,  the  shareholders  may  present  their 
objections  to  the  liquidators,  and  they  shall  be  decided  on  at  a  meeting  to  be  sum- 
moned for  that  purpose  by  a  majority  of  votes,  each  share  having  one  vote. 

223.  After  the  expiration  of  the  period  mentioned  in  the  preceding  article, 
whether  there  has  been  any  objection  made  or  not,  or  if  this  has  been  decided  by 
the  meeting,  the  final  balance  sheet  shall  be  considered  as  approved,  subject  to  the 
responsibility  of  the  liquidators  in  all  that  refers  to  the  distribution  of  the  assets 
of  the  company. 

224.  The  sums  belonging  to  the  shareholders  which  are  not  collected  in  the 
course  of  two  months,  reckoned  from  the  day  whereon  the  balance  sheet  is  considered 
as  approved,  shall  be  deposited  in  some  credit  institution,  with  a  statement  of  the 
name  of  the  shareholder,  if  the  share  is  nominative,  or  of  the  number  of  the  share, 
if  it  is  to  bearer.  The  said  sums  shall  be  paid  by  the  credit  institution  in  which  the 
deposit  has  been  effected,  to  the  person  indicated  or  to  the  bearer  of  the  share. 

225.  The  books  of  a  dissolved  company  must  be  preserved  in  the  public 
Commercial  Registry,  where  the  liquidators  shall  deposit  them. 

Chapter  VI.     Limited  partnerships  with  shares. 

226.  A  limited  partnership  with  shares  is  one  which  is  made  by  one  or  more 
general  partners  who  are  jointly  and  severally  liable  without  limit  for  the  part- 
nership obligations,  with  limited  shareholders  whose  liability  is  limited  to  the 
amount  of  their  shares. 

227.  The  provisions  which  relate  to  limited  companies  apply  to  limited  part- 
nerships with  shares,  saving  the  modifications  set  forth  in  this  chapter. 

228.  A  limited  partnership  with  shares  exists  under  a  firm-name  which  may 
only  contain  the  names  of  the  general  partners.  When  the  names  of  all  the  general 
partners  are  not  contained  in  the  firm-name,  it  shall  terminate  with  the  words 
"and  company",  or  other  equivalent  words  to  express  the  fact. 

229.  If  the  partnership  adopts  a  particular  denomination,  the  words  "limited 
partnership  with  shares"  must  be  added  after  it. 

230.  In  the  instruments  of  limited  partnerships  where  there  are  shares,  it  is 
necessary  to  state  the  name  or  names  of  the  general  partner  or  partners  who  are 
to  manage  the  business  of  the  partnership. 

231.  Every  limited  partnership  with  shares  must  have  a  committee  of  inspec- 
tion, composed  of  at  least  three  limited  partners.  This  committee  shall  be  appointed 
by  the  general  meeting  of  the  partners. 

232.  The  members  of  the  committee  of  inspection  are  under  the  obligation 
of  examining  the  books,  coffers,  portfolio  and  securities  of  the  partnership.  The 
committee  must  each  year  present  to  the  general  meeting  a  report  wherein  it  shall 
set  forth  such  irregularities  and  inaccuracies  as  it  has  remarked  in  the  inventories 
and  balance  sheets,  and  must  explain,  if  there  is  occasion  therefor,  such  reasons 
as  may  be  opposed  to  the  distribution  of  the  dividends  proposed  by  the  managing 
partner  or  partners. 

233.  The  liability  of  the  members  of  the  committee  of  inspection  is  confined 
to  such  as  can  be  demanded  for  carrying  out  their  mandate,  according  to  the  rules 
of  the  common  law. 

234.  The  balance  sheet,  inventory  and  report  of  the  committee  of  iaspection 
shall  be  at  the  disposal  of  the  shareholders  in  the  offices  of  the  partnership,  for 
at  least  one  month  after  the  meetings  have  been  held. 

235.  The  shares  of  the  general  partners  may  never  be  bearer  shares. 

236.  Saving  a  provision  to  the  contrary  in  the  articles,  a  partnership  is  dis- 
solved by  the  death,  or  by  such  legal  incapacity  or  impediment  of  the  managing 
general  partner  or  partners,  as  deprives  the  partnership  of  their  services.  Saving 
an  agreement  to  the  contrary,  the  committee  of  inspection  may  in  these  cases 
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los  actos  urgentes  6  de  mera  administracion  hasta  la  reunion  de  la  Asamblea,  la 
cual  serd  convocada  a  lo  sumo  al  mes  del  nombramiento  de  administrador. 

237.  Las  disposiciones  de  los  arts,  del  187  al  200  y  frac.  Ill  del  art.  216,  no  son 
aplicables  a  las  sociedades  en  comandita  por  acciones. 

Capitulo  VII.    De  las  sociedades  cooperativas. 

238.  La  sooiedad  cooperativa  es  aqueUa  que  por  su  propia  naturaleza  se  corn- 
pone  de  socios  cuyo  numero  y  cuyo  capital  social  son  variables. 

239.  Las  acciones  de  las  sociedades  cooperativas  seran  siempre  nominativas, 
y  jamas  podran  ser  cedidas  a  un  tercero,  a  no  ser  con  expreso  consentimiento  de  la 
Asamblea  general,  dado  en  los  mismos  terminos  prescritos  respectivamente  para 
la  separacion  y  admision  de  un  nuevo  socio. 

240.  Los  socios  de  las  sociedades  cooperativas  pueden  pactar  en  sus  Estatutos 
que  su  responsabUidad  es  solidaria  e  Uimitada,  6  que  ella  esta  limitada  a  una  suma 
determinada,  menor,  igual  6  mayor  que  el  capital  social. 

241.  La  sociedad  cooperativa  carece  de  razon  social,  y  se  la  designa  por  una 
denomdnacion  particular  que  debe  ser  distinta  de  la  cualquiera  otra  sociedad. 

242.  Despu6s  de  la  denominacion  de  la  sociedad  se  agregaran  siempre  las 
palabras  «Sociedad  cooperativa»,  cada  vez  que  sea  necesario  hacer  uso  de  aqueUa 
denominacion,  expresando  ademas  el  grado  de  responsabilidad  de  los  accionistas. 

243.  Ademas  de  los  requisitos  de  que  habla  el  art.  95,  la  escritura  publica  en 
que  se  haga  constar  la  constituci6n  de  una  sociedad  cooperativa,  expresara: 
1.°  Las  condiciones  de  admision,  separacion  y  exclusion  de  los  socios;  —  2.°  Las 
condiciones  bajo  las  cuales  pueden  entregar  6  retirar  de  la  sociedad  el  capital  con 
que  hubieren  contribuido;  —  3.°  Los  derechos  atribuidos  a  los  socios,  la  manera 
de  convocar  las  asambleas,  la  mayoria  requerida  para  la  validez  de  las  deliberaciones 
y  el  modo  de  votacion. 

244.  A  falta  de  disposicion  sobre  los  puntos  que  indica  el  articulo  anterior, 
se  observaran  las  reglas  siguientes:  1.°  Los  socios  pueden  retirarse  de  la  sociedad, 
pueden  ser  excluidos  de  eUa  por  falta  de  cumplimiento  del  oontrato,  pero  la 
Asamblea  sera  quien  decrete  la  admision  6  exclusion  y  quien  autorice  la  sepa- 
racion; —  2.°  El  importe  de  la  accion  6  acciones  de  los  socios  podra  ser  entregado 
por  abonos  semanarios,  y  el  socio  que  se  separe  6  fuere  excluido  recibira  su  parte 
tal  como  resulte  del  balance  anterior  a  su  separacion  6  exclusion,  y  en  la  misma 
forma  en  que  fue  entregada;  —  3.°  Todos  los  socios  pueden  votar  en  las  asambleas 
generales;  las  convocatorias  se  publicaran  en  uno  6  mas  periodicos  de  los  de  mas 
circulacion;  las  resoluciones  se  tomaran  a  mayoria  absoluta  de  votos  siempre  que 
este  respresentada  mas  de  la  mitad  del  capital  social,  y  las  votaciones  seran 
economicas,  a  menos  que  ties  socios  pidan  que  sean  nominales. 

245.  Toda  sociedad  cooperativa  debe  tener  un  registro  autorizado  por  su 
director,  que  contendra:  1.°  Los  Estatutos  de  la  sociedad;  —  2.°  Los  nombres, 
ocupacion  y  domiciUos  de  los  socios;  —  3.°  La  fecha  de  su  admision  y  la  de  su 
separacion  6  exclusion;  —  4.°  La  cuenta  de  las  cantidades  que  hubiere  entregado 
6  retirado  de  la  sociedad. 

La  cuenta  de  las  cantidades  que  un  socio  hubiese  retirado  debe  estar  firmada 
por  el. 

246.  La  admision  de  un  socio,  despues  de  la  aprobacion  de  la  Asamblea,  se 
hara  constar  por  medio  de  su  firma,  precedida  de  la  fecha,  enfrente  de  su  nombre, 
en  el  registro  de  que  habla  el  articulo  anterior. 

247.  Cuando  los  socios  tengan  derecho  de  retirarse,  no  podran  hacerlo  sino 
en  los  primeros  seis  meses  del  ano  social. 

248.  La  separacion  de  los  socios  se  hara  constar  en  la  misma  forma  y  de  la 
misma  manera  que  la  admision. 

249.  La  exclusion  de  un  socio  se  hara  constar  por  medio  de  una  acta  suscrita 
por  el  presidente  de  la  Asamblea  y  el  gerente  de  la  sociedad.  El  acta  debe  referir 
los  hechos  que  demuestren  que  la  exclusion  ha  tenido  lugar  con  arreglo  a  los  Es- 
tatutos, y  una  copia  autorizada  de  ella  debera  enviarse  en  pUego  certificado  al 
socio  excluido. 

La  exclusion  debera  anotarse  en  el  registro  de  la  sociedad. 
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nominate  a  manager  to  discharge  urgent  acts  or  acts  of  simple  management  imtil 
the  meeting  assembles,  which  shall  be  summoned  at  the  latest  one  month  after  the 
appoiatment  of  the  manager. 

237.  The  provisions  of  articles  187  to  200  and  section  III  of  article  216  do  not 
apply  to  limited  partnerships  with  shares. 

Chapter  VII.    Co-operative  societies. 

238.  A  co-operative  society  is  one  which  by  its  inherent  nature  is  composed 
of  members  whose  number  and  capital  are  variable. 

239.  The  shares  of  co-operative  societies  shall  always  be  nominative,  and  they 
can  never  be  transferred  to  a  third  person,  except  with  the  express  consent  of  a 
general  meeting,  given  in  the  same  terms  as  are  respectively  prescribed  for  the 
removal  and  admission  of  a  new  member. 

240.  The  members  of  co-operative  societies  may  agree  by  their  articles  that 
their  liability  shall  be  joint  and  several  and  unlimited,  or  that  it  shall  be  limited 
to  a  certain  sum,  less  than,  equal  to  or  greater  than  the  capital  of  the  society. 

241.  A  co-operative  society  has  no  firm-name,  but  is  designated  by  a  particular 
denomination,  which  must  be  distinct  from  aU  other  associations. 

242.  The  words  "Co-operative  society"  shall  always  be  added  after  the  denomi- 
nation of  the  society,  whenever  it  is  necessary  to  make  use  of  that  denomination, 
and  the  degree  of  the  shareholders'  liability  shall  also  be  expressed. 

243.  Besides  the  requisites  mentioned  in  article  95,  the  notarial  instrument 
wherein  the  constitution  of  a  co-operative  society  is  set  forth,  shall  express :  1.  The 
conditions  of  admission,  withdrawal  and  exptdsion  of  the  members;  —  2.  The 
conditions  under  which  they  may  deliver  to  or  withdraw  from  the  society  the  capital 
which  they  have  contributed ;  —  3.  The  rights  conferred  on  the  members,  the  manner 
of  summoning  the  meetings,  the  majority  required  for  the  validity  of  the  resolut 
tions  and  the  method  of  voting. 

244.  In  default  of  provisions  on  the  points  indicated  in  the  preceding  article, 
the  following  rules  shall  be  observed :  1.  The  members  may  retire  from  the  society,  or 
may  be  expelled  therefrom  for  non-performance  of  the  contract,  but  the  meeting 
shall  be  the  authority  to  order  the  admission  or  expulsion  and  to  sanction  the 
withdrawal;  —  2.  The  amount  of  the  share  or  shares  of  the  members  may  be  paid 
by  weekly  instalments,  and  a  member  who  withdraws  or  who  is  expelled  shall 
receive  h^  part  as  shown  by  the  balance  sheet  preceding  his  removal  or  expulsion, 
and  in  the  same  way  as  it  was  paid;  —  3.  All  the  members  may  vote  in  the  general 
meetings;  the  notices  summoning  the  meetings  shall  be  published  in  one  or  more 
newspapers  with  the  largest  circulation;  the  resolutions  shall  be  passed  by  a  bare 
majority  of  votes,  provided  that  this  majority  represents  more  than  half  the  capital 
of  the  society,  and  the  voting  shall  be  by  show  of  hands,  unless  three  members 
ask  that  it  should  be  taken  by  poU. 

245.  All  co-operative  societies  must  have  a  register  authenticated  by  its  manager, 
\fhich  shall  contain:  1.  The  articles  of  the  society;  —  2.  The  names,  occupations 
and  addresses  of  the  members ;  —  3.  The  dates  of  their  admission,  their  withdrawal 
or  expulsion;  —  4.  An  account  of  the  sums  which  have  been  paid  and  those  with- 
drawn from  the  society. 

The  account  of  the  sums  which  a  member  has  withdrawn  must  be  signed 
by  him. 

246.  After  the  approbation  of  a  meeting,  the  admission  of  a  member  shall 
be  entered  under  his  signature,  preceded  by  the  date  over  against  his  name,  in  the 
register  mentioned  in  the  preceding  article. 

247.  When  members  are  entitled  to  withdraw,  they  can  only  do  so  in  the 
first  six  months  of  the  working  year. 

248.  The  withdrawal  of  members  shall  be  set  out  in  the  same  form  and  in 
the  same  manner  as  their  admission. 

249.  The  expulsion  of  a  member  shall  be  proved  by  means  of  a  minute  signed 
by  the  chairman  of  the  meeting  and  the  manager  of  the  society.  The  minute  must 
narrate  the  facts  which  show  that  the  expulsion  has  taken  place  in  accordance  with 
the  articles,  and  an  authenticated  copy  thereof  must  be  sent  in  a  registered  cover 
to  the  member  expelled. 

The  expulsion  must  be  entered  in  the  register  of  the  society, 

15* 
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250.  El  socio  que  se  separa  6  que  es  excluido  de  la  sociedad,  no  puede  pro- 
vocar  la  liquidacion  de  eUa;  no  obstante,  tiene  el  derecho  de  recibir  el  capital  con 
que  hubiere  contribuido  a  la  sociedad  en  los  terminos  de  la  frac.  II  del  art.  244, 
6  segun  lo  determinado  por  los  Estatutos. 

251.  En  caso  de  muerte,  quiebra  6  interdiccion  de  un  socio,  sus  herederos, 
aoreedores  6  representantes  tienen  el  derecho  de  recobrar  la  parte  de  capital  que 
les  corresponda,  en  la  forma  y  manera  de  que  habla  el  articulo  anterior. 

252.  Todo  socio  que  se  separe  6  fuere  excluido  de  la  sociedad,  queda  respon- 
sable,  en  la  parte  en  que  estaba  obUgado,  de  todas  las  operaeiones  pendientes  en  el 
momento  de  su  separacion  6  exclusion.    Dicha  responsabilidad  durara  un  ano. 

253.  Las  acciones  a  que  se  refiere  el  art.  239,  ser^n  tomadas  de  libros  talonarios 
y  llevaran  la  denominacion  de  la  sociedad,  el  nombre,  apellido,  ocupaci6n  y  do- 
micilio  del  socio,  la  fecha  de  su  admision,  y  serdn  firmadas  por  el  gerente  de  la 
sociedad  y  por  el  socio  a  quien  le  pertenezcan. 

En  el  reverso  de  las  acciones  se  haran  constar,  por  orden  de  fechas,  las  exhi- 
biciones  que  los  socios  hubieren  hecbo  6  las  sumas  que  hubieren  retirado  de  la  so- 
ciedad. 

254.  Los  acreedores  personales  de  los  socios  no  pueden  embargar  mas  que 
los  intereses  6  dividendos  que  les  correspondan,  6  la  parte  del  capital  a  que  tengan 
derecho  cuando  haya  sido  decretada  la  disolucion  de  la  sociedad,  salvo  lo  que  dis- 
ponga  el  derecho  comiin  tratandose  de  ahmentos. 

255.  La  sociedad  cooperativa  debe  ser  administrada  por  uno  6  varios  socios 
gerentes  directores,  ya  sea  que  pertenezcan  6  no  4  la  sociedad,  pero  siempre  tem- 
porales  y  revocables. 

256.  Las  facultades,  obligaciones  y  responsabilidades  del  gerente  son  las 
mismas  que  a  los  consejos  de  administracion  de  las  sociedades  anonimas  imponen 
los  arts,  del  189  al  196. 

257.  Los  gerentes  de  las  sociedades  cooperativas  deberan  dar  un  fianza  cuyo 
importe  sera  determinado  por  los  Estatutos  de  la  sociedad. 

258.  Son  aphcables  a  la  sociedad  cooperativa  las  disposiciones  de  los  arts.  231, 
232,  233  y  234. 

259.  Las  prescripciones  que  rigen  la  convocacion,  facultades  y  resoluciones 
de  las  asambleas  generales,  asi  como  la  disolucion  de  las  sociedades  anonimas, 
son  aphcables  a  las  sociedades  cooperativas ;  pero  las  facultades  que  en  eUas  se  atri- 
buyen  al  consejo  de  administracion  y  a  los  comisarios,  seran  desempenadas  respec- 
tivamente  por  el  gerente  y  por  el  consejo  de  vigilancia. 

Capitulo  VIII.    De  la  fusi6n  de  las  sociedades. 

260.  La  fusion  de  varias  sociedades  debe  ser  decidida  por  cada  una  de  eUas. 
La  decision  debe  ser  tomada  en  los  terminos  que  expresa  frac.  Ill  del  art.  207; 
pero  para  los  socios  que  disientan,  la  sociedad  se  tendra  por  disuelta. 

261.  La  pubhcacion  a  que  se  refiere  el  art.  17  debera  hacerse  por  cada  una 
de  las  sociedades  que  hayan  acordado  fusionarse.  Cada  sociedad  debera  pubhcar 
su  tiltimo  balance,  y  aquella  6  aquellas  que  dejen  de  existir,  deberan  pubUcar,  ade- 
mds,  el  sistema  establecido  para  la  extincion  de  su  pasivo. 

262.  La  fusion  de  dos  6  mas  sociedades  no  podra  tener  efecto  sino  tres  meses 
despu6s  de  haberse  pubhcado  las  bases  de  la  fusion,  a  menos  que  se  pacte  el  pago 
de  todas  las  deudas  sociales,  6  se  constituya  el  dep6sito  de  su  importe  en  una  insti- 
tuci6n  de  credito,  6  se  haya  obtenido  el  consentimiento  de  todos  los  acreedores. 
Las  deudas  a  plazo  se  dax&n  por  vencidas. 

El  certiticado  en  que  se  haga  constar  el  deposito,  debera  pubhcarse  conforme 
al  articulo  anterior. 

Durante  el  plazo  senalado,  todo  acreedor  de  las  sociedades  que  se  fusionan, 
tiene  derecho  para  oponerse  a  la  fusi6n,  la  cual  se  suspendera  si  no  se  obtiene  el 
pago,  el  deposito  6  el  consentimiento  de  que  habla  este  articulo. 

263.  Cuando  se  haya  vencido  el  plazo  de  tres  meses  sin  que  se  haya  presen- 
tado  ning&n  opositor,  la  fusion  podra  llevarse  a  cabo,  y  la  sociedad  que  quede  ex- 
istente,  6  la  que  resulte  de  la  fusi6n,  tomara  d  su  cargo  los  derechos  y  las  obhga- 
ciones  de  las  sociedades  extinguidas. 
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250.  A  member  who  -withdraws  or  who  is  expelled  from  the  society,  cannot 
promote  the  liquidation  thereof;  nevertheless,  he  is  entitled  to  receive  the  capital 
which  he  has  contributed  to  the  society,  in  the  terms  of  section  II  of  article  244, 
or  as  determined  by  the  articles. 

251.  In  case  of  the  death,  bankruptcy  or  interdiction  of  a  member,  his  heirs, 
creditors  or  representatives  are  entitled  to  recover  the  part  of  the  capital  which 
belongs  to  him,  in  the  form  and  manner  mentioned  in  the  preceding  article. 

252.  All  members  who  withdraw  or  are  expelled  from  the  society  remain 
liable  as  regards  the  proportion  in  which  they  are  bound,  for  all  such  operations 
as  are  pending  at  the  time  of  their  withdrawal  or  expulsion.  The  said  liability 
shall  last  for  one  year. 

253.  The  sh3,re  certificates  mentioned  in  article  239  shall  be  taken  from 
counterfoUed  books  and  shall  bear  the  denomination  of  the  society,  the  name, 
surname,  occupation  and  address  of  the  member,  and  the  date  of  his  admission, 
and  shall  be  signed  by  the  manager  of  the  society  and  by  the  member  to  whom 
they  belong. 

On  the  back  of  the  share  certificates,  there  shall  be  stated  in  order  of  date, 
the  instalments  which  the  members  have  paid  and  the  sums  which  they  have  with- 
drawn from  the  society. 

254.  The  separate  creditors  of  members  cannot  arrest  more  than  the  interest 
or  dividend  belonging  to  the  latter,  or  the  part  of  the  capital  to  which  they  are 
entitled  when  the  society  has  been  ordered  to  be  dissolved,  saving  the  provisions 
of  the  common  law  which  deal  with  maintenance. 

255.  A  co-operative  society  must  be  managed  by  one  or  more  members  as 
managing  directors,  whether  they  belong  to  the  society  or  not,  but  they  shall  always 
be  temporary  and  removable. 

256.  The  powers,  obligations  and  liabilities  of  managers  are  the  same  as  are 
imposed  by  articles  189  to  196  on  boards  of  administration  of  limited  companies. 

257.  The  managers  of  co-operative  societies  must  give  security,  the  amount 
whereof  shall  be  determined  by  the  articles  of  the  society. 

258.  The  provisions  of  articles  231,  232,  233  and  234  apply  to  co-operative 
societies. 

259.  The  provisions  which  govern  the  summoning,  the  powers  and  resolutions 
of  general  meetings,  as  also  the  dissolution  of  limited  companies,  apply  to  co- 
operative societies ;  but  the  powers  thereby  conferred  on  the  board  of  administration 
and  the  inspectors,  shall  be  discharged  by  the  manager  and  committee  of  inspection 
respectively. 

Chapter  VIII.    Amalgamation  of  associations. 

260.  The  amalgamation  of  several  associations  must  be  resolved  by  each 
association.  The  resolution  must  be  passed  in  the  terms  expressed  in  section  III 
of  article  207;  but  the  association  shall  be  deemed  to  be  dissolved  as  regards  the 
dissentient  members. 

261.  The  publication  mentioned  in  article  17  must  be  effected  by  each  of 
the  associations  which  have  agreed  to  amalgamate.  Each  association  must  publish 
its  last  balance  sheet,  and  the  association  or  associations  which  cease  to  exist 
must  also  publish  the  system  established  for  extinguishing  their  Uabilities. 

262.  The  amalgamation  of  two  or  more  associations  shall  only  be  operative 
three  mouths  after  the  bases  of  the  amalgamation  have  been  published,  unless 
there  is  an  agreement  to  pay  all  the  debts  of  the  associations,  or  the  amount  thereof 
has  been  deposited  in  a  credit  institution,  or  the  consent  of  aU  the  creditors  has 
been  obtained.  Debts  which  are  due  but  not  payable  shall  be  treated  as  matured. 

The  certificate  proving  the  fact  of  the  deposit  must  be  published  in  accordance 
with  the  preceding  article. 

During  the  above  stated  period,  all  creditors  of  the  associations  which  are  amal- 
gamating are  entitled  to  oppose  the  amalgamation,  which  shall  be  suspended,  if 
the  payment,  deposit  or  consent  mentioned  by  this  article  is  not  obtained. 

263.  When  the  period  of  three  months  has  expired  without  any  objector  having 
presented  himself,  the  amalgamation  may  be  carried  into  effect,  and  the  association 
which  remains  in  existence,  or  that  association  which  results  from  the  amalgamation, 
shall  assume  the  rights  and  obligations  of  the  extinguished  associations. 
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264.  Cuando  de  la  fusi6ii  de  dos  6  mas  sociedades  haya  de  resultar  una  distinta, 
Bu  constitucion  se  sujetard  a  los  principios  que  rijan  la  constitucion  de  las  sociedades 
d  cuyo  g6nero  haya  de  pertenecer. 

Capitulo  IX.    De  las  sociedades  extranjeras. 

265.  Las  sociedades  legalmente  constituidas  en  pais  extranjero  que  se  esta- 
blezcan  en  la  Republica  6  tengan  en  ^Ila  alguna  agencia  6  sucursal,  deberan  suje- 
tarse,  para  gozar  del  derecho  que  les  concede  el  articulo  15,  a  las  siguientes  pres- 
cripciones:  1.°  A  la  inscripcion  y  registro  de  que  trata  el  art.  24;  —  2.°  Cuando 
sean  por  acciones,  a  pubUcar  anualmente  un  balance  que  contenga  con  toda  claridad 
su  activo  y  pasivo,  asi  como  el  nombre  de  las  personas  encargadas  de  su  admini- 
stracion  y  direcci6n. 

266.  La  falta  de  cumplimiento  de  las  prescripciones  del  articulo  anterior, 
constituye  personal  y  solidamente  responsable  de  todas  las  obligaciones  contraidas 
en  la  Republica  por  la  sociedad,  a  los  que  contraten  a  nombre  de  ella.  Las  pres- 
cripciones de  este  articulo  no  son  renunciables. 

267.  Las  sociedades  extranjeras  que  existen  actualmente  en  la  RepubUoa, 
quedan  sometidas  a  las  disposiciones  de  este  capitulo  para  la  vaMez  de  sus  actos 
futuros. 

Capitulo  X.     De  las  asociaciones. 

268.  Las  asociaciones  comerciales  son  de  dos  especies:  las  asociaciones  mo- 
mentaneas  y  las  asociaciones  en  participacion. 

269.  La  asociacion  momentanea  es  la  que  tiene  por  objeto  tratar  sin  razon 
social  una  6  varias  operaciones  determinadas  de  comercio. 

Los  socios  estan  obligados  solidariamente  para  con  los  terceros  con  quienes 
contratan. 

270.  La  asociacion  en  participaci6n  es  aquella  en  la  cual  se  interesan  dos  6 
mas  personas  en  operaciones  que  tratan  en  su  propio  nombre  una  6  varias,  siempre 
que  &tas  constituyan  una  sola  entidad  juridica.  No  hay  entre  los  terceros  y  los 
asociados  que  no  contratan,  ninguna  accion  directa. 

271.  Las  asociaciones  momentaneas  y  en  participacion  tienen  lugar  entre 
los  asociados  para  los  objetos,  en  las  formas,  con  las  proporciones  de  interes  y  con- 
diciones  que  elLos  estimen  convenientes. 

Capitulo  XI.    Disposiciones  penales. 

272.  Los  que  por  medio  de  un  deUto  violen  6  eludan  los  acuerdos  de  las  as- 
ambleas,  las  convenciones  sociales  6  las  disposiciones  de  este  Codigo  relativas  a 
sociedades,  ademas,  de  la  pena  que  por  su  dehto  merezcan,  quedan  civilmente 
obligados  a  la  indemnizacion  de  danos  y  perjuicios,  y  seran  nulos  todos  los  actos 
a  virtud  del  deUto  consumados. 

Titulo  III.    De  la  comisi6n  mercantil. 
Capitulo  I.    De  los  comisionistas. 

273.  El  mandato  apUcado  a  actos  concretos  de  comercio,  se  reputa  comision 
mercantil.  Es  comitente  el  que  confiere  comision  mercantil  y  comisionista  el  que 
la  desempena. 

274.  El  comisionista,  para  desempenar  su  encargo,  no  necesitara  poder  con- 
stituido  en  escritura  pubUca,  si6ndole  suficiente  recibirlo  por  escrito  6  de  palabra; 
pero  cuando  haya  sido  verbal  se  ha  de  ratificar  por  escrito  antes  que  el  negocio 
concluya. 

275.  Es  libre  el  comisionista  para  aceptar  6  no  el  encargo  que  se  le  hace  por 
el  comitente;  pero  en  caso  de  rehusarlo,  lo  avisara  asi  inmediatamente,  6  por  el 
correo  mas  proximo  al  dia  en  que  recibio  la  comision,  si  el  comitente  no  residiere 
en  el  mismo  lugar. 

276.  El  comisionista  que  practique  alguna  gestion  en  desempeno  del  encargo 
que  le  hizo  el  comitente,  queda  sujeto  a  continuarlo  hasta  su  conclusion,  enten- 
diendose  que  acepta  tacitamente  la  comision. 

277.  Aimque  el  comisionista  rehuse  la  comision  que  se  le  confiera,  no  estara 
dispensado  de  practical  las  diligencias  que  sean  de  indispensable  necesidad  para 


MEXICO:  COMMISSION  AGENTS.  113 

264.  When  the  amalgamation  of  one  or  more  associations  is  to  result  in  a 
different  association,  its  constitution  shall  be  subject  to  the  principles  which  govern 
the  constitution  of  associations  of  the  kind  to  which  it  is  to  belong. 

Chapter  IX.    Foreign  associations. 

265.  Associations  which  are  lawfully  constituted  in  a  foreign  country  and 
which  may  establish  themselves  in  the  Republic  or  have  an  agency  or  branch 
therein,  must  subject  themselves  to  the  foUowiag  provisions,  in  order  to  enjoy 
the  right  granted  them  by  article  15:  1.  The  inscription  and  registration  dealt 
withby  article  24;  —  2.  When  they  are  associations  with  share  capital,  the  annual 
publication  of  a  balance  sheet  containing  quite  clearly  their  assets  and  liabilities, 
and  the  names  of  the  persons  entrusted  with  their  administration  and  management. 

266.  Non-fulfilment  of  the  provisions  of  the  preceding  article  makes  those 
persons  who  contract  in  the  name  of  the  association  personally  and  jointly  and 
severally  liable  for  all  the  obligations  contracted  by  the  association  in  the  Republic. 
The  provisions  of  this  article  cannot  be  waived. 

267.  Foreign  associations  which  exist  at  the  present  time  in  the  Republic 
are  subjected  to  the  provisions  of  this  chapter  as  regards  the  validity  of  their  future 
acts. 

Chapter  X.    Other  associations. 

268.  There  are  two  other  kinds  of  commercial  association :  temporary  associa- 
tions and  participating  associations. 

269.  A  temporary  association  is  one  which  is  intended  to  effect  one  or  more 
determined  operations  of  trade,  without  a  firm-name. 

The  members  are  under  a  joint  and  several  obligation  to  third  persons  with 
whom  they  contract. 

270.  A  participatiag  association  is  one  in  which  two  or  more  persons  are 
concerned  in  operations  which  one  or  more  effect  in  their  own  names,  provided  that 
they  constitute  a  single  juristic  entity.  There  is  no  direct  right  of  action  between 
third  persons  and  those  members  who  do  not  contract. 

271.  Temporary  and  participating  associations  take  place  between  the  members 
for  such  objects,  in  such  forms,  with  such  proportions  of  interest  and  in  such  condi- 
tions as  they  deem  fit. 

Chapter  XI.    Penal  provisions. 

272.  Those  persons  who  by  means  of  an  offence  violate  or  evade  the  resolutions 
of  the  meetings,  the  social  agreements  or  the  provisions  of  this  Code  relating  to 
associations,  are  civilly  boimd  to  pay  compensation  for  damage  in  addition  to  such 
penalty  as  they  may  incur  by  their  offence,  and  all  acts  consummated  by  virtue 
of  the  offence  shall  be  void. 

Title  III.    Commercial  agency. 
Chapter  I.     Commission  agents. 

273.  A  mandate  which  applies  to  concrete  acts  of  commerce  is  deemed  a 
commercial  agency.  The  person  who  confers  the  commercial  commission  isg-the 
principal  and  the  commission  agent  is  the  person  who  discharges  it. 

274.  In  order  to  discharge  his  commission,  a  commission  agent  shall  not 
need  a  power  set  forth  by  a  notarial  instrument,  but  it  shall  be  sufficient  for  him 
to  receive  it  in  writing  or  by  word  of  mouth ;  but  when  it  has  been  by  parol  it  must 
be  confirmed  in  writing  before  the  conclusion  of  the  business. 

275.  A  commission  agent  is  free  to  accept  or  refuse  the  commission  offered  him 
by  the  principal;  but  in  the  event  of  refusing  it,  he  shall  give  notice  thereof  im- 
mediately or  by  the  post  nearest  the  day  on  wliich  he  received  the  commission, 
it  the  principal  does  not  reside  in  the  same  place. 

276.  A  commission  agent  who  takes  any  action  in  discharge  of  the  commission 
offered  him  by  the  principal,  is  bound  to  continue  it  imtil  its  conclusion,  it  being 
understood  that  he  tacitly  accepts  the  agency. 

277.  Although  a  commission  agent  refuses  the  commission  conferred  on  him, 
he  shall  not  be  exonerated  from  taking  such  measures  as  are  indispensably  necessary 
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la  conservacion  de  los  efectos  que  el  comitente  le  haya  remitido,  hasta  que  este 
provea  de  nuevo  encargado,  sin  que  por  practical  tales  diligencias  se  entienda 
tacitamente  acepta^da  la  comision. 

278.  Cuando  sin  causa  legal  dejare  el  comisionista  de  avisar  que  rehusa  la 
comision,  6  de  cumplir  la  expresa  6  tacitamente  aceptada,  sera  responsable  al  co- 
mitente de  todos  los  danos  que  por  eUo  le  sobrevengan. 

279.  El  comisionista  puede  hacer  vender  los  efectos  que  se  le  ban  consignado, 
por  medio  de  dos  corredores,  6  dos  comerciantes  a  falta  de  estos,  que  previamente 
certifiquen  el  monto,  calidad  y  precio  de  eUos:  1.°  Cuando  el  valor  presunto  de 
los  efectos  que  se  le  ban  consignado  no  pueda  cubrir  los  gastos  que  baya  de 
desembolsar  por  el  trasporte  y  recibo  de  ellos;  —  2.°  Cuando  babiendole  avisado 
el  comisionista  al  comitente  que  rebusa  la  comision,  este,  despu6s  de  recibir  dicbo 
aviso,  no  provea  de  nuevo  encargado  que  reciba  los  efectos  que  hubiere  remitido. 

El  producto  Hquido  de  los  efectos  asi  vendidos,  sera  depositado  a  disposicion 
del  comitente  en  una  institucion  de  credito,  si  la  bubiere,  6  en  poder  de  la  persona 
que  en  su  defecto  designe  la  autoridad  judicial. 

280.  El  comisionista  debe  desempenar  por  si  los  encargos  que  recibe,  y  no 
puede  delegarlos  sin  estar  autorizado  para  eUo. 

Bajo  su  responsabilidad  podra  emplear,  en  el  desempeno  de  su  comision,  de- 
pendientes  en  operaciones  subaltemas,  que,  segun  costumbre,  se  confien  a  estos. 

281.  En  aquellas  comisiones  cuyo  cumpUmiento  exige  provision  de  fondos, 
no  esta  obbgado  el  comisionista  a  ejecutarlas,  mientras  el  comitente  no  se  la  baga 
en  cantidad  suficiente,  y  tambien  podra  suspenderlas  cuando  se  bayan  consumido 
los  que  tenia  recibidos. 

282.  Cuando  el  comisionista  se  oomprometa  a  anticipar  fondos  para  el  desem- 
peno de  la  comision,  estara  obligado  a  supUrlos,  excepto  en  el  caso  de  suspension 
de  pagos  6  quiebra  del  comitente. 

283.  El  comisionista,  salvo  siempre  el  contrato  entre  el  y  el  comitente,  podra 
desempenar  la  comision  tratando  en  su  propio  nombre  6  en  el  de  su  comitente. 

284.  Cuando  el  comisionista  contrate  en  nombre  propio,  tendra  acci6n  y  obli- 
gacion  directamente  con  las  personas  con  quienes  contrate,  sin  tener  que  declarar 
cual  sea  la  persona  del  comitente,  salvo  en  el  caso  de  seguros. 

285.  Cuando  el  comisionista  contratare  expresamente  en  nombre  del  comitente, 
no  contraera  obHgacion  propia,  rigiendose  en  este  caso  sus  derecbos  y  obUgaciones 
como  simple  mandatario  mercantil,  por  las  disposiciones  del  dereoho  comun. 

286.  El  comisionista,  en  el  desempeno  de  su  encargo,  se  sujetara  a  las  instruo- 
ciones  recibidas  del  comitente,  y  en  ningtin  caso  podra  proceder  contra  disposiciones 
expresas  del  mismo. 

287.  En  lo  no  previsto  y  prescrito  expresamente  por  el  comitente,  debera  el 
comisionista  consultarle,  siempre  que  lo  permita  la  naturaleza  del  negocio.  Si  no 
fuere  posible  la  consulta  6  estuviere  el  comisionista  autorizado  para  obrar  a  su 
arbitrio,  bara  lo  que  la  prudencia  dicte,  cuidando  del  negocio  como  propio. 

#288.  Si  un  accidente  imprevisto  bioiere,  a  juioio  del  comisionista,  perjudicial 
la  ejecucion  de  las  instrucciones  recibidas,  podra  suspender  el  cumplimiento  de  la 
comisi6n,  comunicandolo  asi  al  comitente  por  el  medio  mas  rapido  posible. 

289.  En  las  operaciones  becbas  por  el  comisionista,  con  Ariolacion  6  con  exceso 
del  encargo  recibido,  ademas  de  la  indemnizacion  a  favor  del  comitente  de  danos 
y  perjuicios,  quedara  a  opcion  de  este  ratificarlas  6  dejarlas  a  cargo  del  comisionista. 

290.  El  comisionista  estara  obUgado  A  dar  oportunamente  noticia  a  su  comi- 
tente, de  todos  los  becbos  6  circunstancias  que  puedan  determinarle  a  revocar  6 
modificar  el  encargo.  Asimismo  debe  dArsela  sin  demora,  de  la  ejecucion  de  dicho 
encargo. 

291.  El  comisionista  debera  observar  lo  establecido  en  las  leyes  y  reglamentos 
respecto  a  la  negociacion  que  se  le  bubiere  confiado,  y  sera  responsable  de  los  resul- 
tados  de  su  contravencion  u  omisidn.     Si  los  contraviniere  en  virtud  de  6rdenes 
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for  preserving  the  goods  which  the  principal  has  sent  him,  until  the  latter  provides 
a  fresh  agent,  but  he  is  not  understood  to  have  tacitly  accepted  the  commission 
by  the  fact  of  taking  such  measures. 

278.  When  without  legal  cause  a  commission  agent  fails  to  give  notice  that 
he  refuses  the  commission,  or  to  perform  one  which  he  has  expressly  or  tacitly 
accepted,  he  shall  be  liable  to  the  principal  for  all  damage  which  happens  to  him 
thereby. 

279.  A  commission  agent  may  cause  goods  which  have  been  consigned  to  him 
to  be  sold  by  means  of  two  brokers,  or,  failing  them,  of  two  traders,  who  previously 
certify  the  amount,  quality  and  price  thereof:  1.  When  the  presumed  value  of  the 
goods  which  have  been  consigned  to  him  cannot  cover  the  expenses  which  he  has 
to  disburse  for  their  carriage  and  receipt;  —  2.  When  the  commission  agent  has 
advised  the  principal  that  he  refuses  the  commission  and  the  latter,  after  receiving 
the  said  notice,  fails  to  provide  a  fresh  agent  to  receive  the  goods  remitted  by  him. 

The  net  proceeds  of  goods  thus  sold  shall  be  deposited  at  the  disposal  of  the 
principal  in  a  credit  institution,  i£  any  there  be,  or  in.  the  control  of  such  person 
as  the  judicial  authority  may  appoint  in  default  thereof. 

280.  A  commission  agent  must  personally  discharge  the  commissions  received 
by  him,  and  he  cannot  delegate  them  without  being  authorised  thereto. 

Under  his  own  responsibility  in  discharging  his  commission  he  may  employ 
subordinates  in  such  inferior  operations  as  are  by  custom  entrusted  to  them. 

281.  In  commissions  whose  fulfilment  requires  funds  to  be  provided,  a  com- 
mission agent  is  not  bound  to  perform  them,  until  the  principal  makes  such  pro- 
vision to  a  sufficient  amount,  and  he  may  also  suspend  them  when  such  funds  as 
he  has  received  have  been  exhausted. 

282.  When  a  commission  agent  undertakes  to  advance  funds  for  the  discharge 
of  the  commission,  he  shall  be  bound  to  supply  them,  except  in  the  event  of  suspen- 
sion of  payment  or  bankruptcy  on  the  part  of  the  principal. 

283.  Saving  always  a  contract  between  himself  and  the  principal,  a  commission 
agent  may  discharge  the  commission  by  deaUng  either  in  his  own  name  or  in  that 
of  his  principal. 

284.  When  a  commission  agent  contracts  in  his  own  name,  he  shall  have  a 
direct  right  of  action  and  obligation  respectively  against  and  in  favour  of  the  persons 
with  whom  he  contracts,  without  having  to  declare  who  his  principal  is,  except 
in  the  case  of  insurances. 

285.  When  a  commission  agent  expressly  contracts  in  the  name  of  a  principal, 
he  shall  not  contract  any  obligation  of  his  own,  but  in  this  case  his  rights  and  obliga- 
tions are  governed  by  the  provisions  of  the  common  law,  like  a  simple  commercial 
agent. 

286.  In  the  discharge  of  his  commission,  a  commission  agent  shall  be  subject 
to  the  instructions  received  from  the  principal,  and  in  no  event  shall  he  act  in  oppo- 
sition to  the  express  directions  of  the  latter. 

287.  In  so  far  as  the  principal  has  given  no  express  orders  or  directions,  the 
commission  agent  must  consult  him,  whenever  the  nature  of  the  business  so  permits. 
If  consultation  is  impossible,  or  the  commission  agent  is  authorised  to  act  at  his 
discretion,  he  shall  act  according  to  the  dictates  of  prudence,  caring  for  the  business 
as  it  it  were  his  own. 

288.  If  an  unforseen  event  makes  the  carrying  out  of  the  received  instruc- 
tions detrimental,  in  the  judgment  of  the  commission  agent,  he  may  suspend  the 
performance  of  the  commission,  and  communicate  the  fact  to  the  principal  by 
the  most  rapid  possible  means. 

289.  In  operations  effected  by  a  commission  agent  in  violation  or  excess  of 
the  received  commission,  the  principal  shall  have  the  option  of  confirming  them 
or  leaving  them  to  be  borne  by  the  commission  agent,  in  addition  to  compensation 
for  damage  being  paid  to  the  principal. 

290.  A  commission  agent  shall  be  bound  to  give  timely  notice  to  his  principal 
of  all  facts  and  circumstances  which  may  determine  him  to  revoke  or  inodify  the 
commission.  Also  notice  must  be  given  him  without  delay  of  the  execution  of  the 
commission. 

291.  A  commission  agent  must  observe  all  that  is  enacted  in  the  laws  and 
regulations  with  respect  to  the  negotiation  which  has  been  entrusted  to  him,  and 
shall  be  responsible  for  his  infringement  or  omission.  If  he  infringes  them  by  virtue 
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expresas  del  comitente,  las  responsabilidades  a  que  haya  lugar  pesardn  sobre 
ambos. 

292.  Seran  de  cuenta  del  comisionista  el  quebranto  6  extravio  del  numerario 
que  tenga  en  su  poder  por  razon  de  la  comision;  y  de  cargo  del  comitente,  siempre 
que  al  devolver  los  fondos  sobrantes  el  comisionista  observase  las  instrucciones 
de  aquel  respecto  a  la  devolucion. 

293.  El  comisionista  que  habiendo  recibido  fondos  para  evacuar  un  encargo, 
les  diere  distinta  inversion,  sin  perjuicio  de  la  accion  criminal  a  que  hubiere  lugar 
y  de  la  indemnizacion  de  danos  y  perjuicios,  abonara  al  comitente  el  capital  y  su 
interes  legal  desde  el  dia  en  que  lo  recibio. 

294.  Respondera  el  comisionista  de  los  efectos  y  mercaderias  que  recibiere, 
en  los  terminos  y  con  las  condiciones  y  calidades  con  que  se  le  avisare  la  remesa, 
a  no  ser  que  al  encargarse  de  eUos  hiciere  constar  por  la  certificacion  de  dos  corre- 
dores,  6  dos  comerciantes  a  falta  de  6stos,  las  averias  6  deterioros  que  en  dichos 
efectos  hubiere. 

295.  El  comisionista  que  tuviere  en  su  poder  mercaderias  6  efectos  por  cuenta 
ajena,  respondera  de  su  conservacion  en  el  estado  en  que  los  recibio.  Cesara  esta 
responsabiUdad  cuando  la  destruocion  6  menoscabo  scan  debidos  a  casos  fortuitos, 
fuerza  mayor,  trascurso  de  tiempo  6  vicio  propio  de  la  cosa. 

En  los  casos  de  p6rdida  parcial  6  total  por  el  trascurso  del  tiempo  6  vicio  de 
la  cosa,  el  comisionista  estara  obligado  a  acreditar  por  medio  de  la  certificacion 
de  dos  corredores,  6  en  su  defecto,  de  dos  comerciantes,  el  menoscabo  de  las  mer- 
cancias,  poniendolo  tan  luego  como  lo  advierta,  en  conocimiento  del  comitente. 

296.  El  comisionista  que  hubiere  de  remitir  efectos  a  otro  punto,  debera 
contratar  el  trasporte,  cumpliendo  las  obligaciones  que  se  imponen  al  cargador. 

297.  El  comisionista  encargado  de  expedicion  de  efectos  debera  asegurarlos, 
si  tuviere  orden  para  eUo,  y  la  provision  de  fondos  necesaria,  6  se  hubiere  obligado 
a  anticiparlos. 

298.  Estara  obligado  el  comisionista  a  rendir,  con  relacion  a  sus  Ubros,  despues 
de  ejecutada  la  comision,  una  cuenta  completa  y  justificada  de  su  cumplimiento, 
y  &  entregar  al  comitente  el  saldo  de  lo  recibido.  En  caso  de  morosidad,  abonara 
intereses. 

299.  Ningun  comisionista  comprara  ni  para  si  ni  para  otro  lo  que  se  le  hubiere 
mandado  vender,  ni  vendera  lo  que  se  le  haya  mandado  comprar,  sin  consenti- 
miento  expreso  del  comitente. 

300.  Los  comisionistas  no  podran  alterar  las  marcas  de  los  efectos  que  hubieren 
comprado  6  vendido  por  cuentor  ajena,  ni  tener  efectos  de  una  misma  especie  per- 
tenecientes  a  distintos  duenos,  bajo  una  misma  marca,  sin  distiaguirlos  por  una 
contramarca  que  designe  la  propiedad  respectiva  de  cada  comitente. 

301.  El  comisionista  no  podra,  sin  autorizacion  del  comitente,  prestar  ni  vender 
al  fiado  6  a  plazos,  pudiendo  en  estos  casos  el  comitente  exigirle  el  pago  al  contado, 
dejando  a  favor  del  comisionista  cualquier  interes  6  ventaja  que  resulte  de  dicho 
credito  a  plazo. 

302.  Si  el  comisionista,  con  la  debida  autorizacion,  vendiere  a  plazo,  debera 
avisarlo  asi  al  comitente  participandole  los  nombres  de  los  compradores,  y  no  ha- 
oiendolo,  se  entendera,  respecto  al  comitente,  que  las  ventas  fueron  al  contado. 

303.  El  comisionista  que  no  verificare  oportunamente  la  cobranza  de  los 
cr^ditos,  6  no  usare  de  los  medios  legales  para  conseguir  el  pago,  sera  responsable 
de  los  perjuicios  que  oausaren  su  omision  6  tardanza. 

304.  Salvo  pacto  en  contrario,  todo  comisionista  tiene  derecho  a  ser  remune- 
rado  por  su  trabajo.  En  caso  de  no  existir  estipulacion  previa,  el  monto  de  la  re- 
mimeracion  se  regulars,  por  el  uso  de  la  plaza  donde  se  realice  la  comision. 

305.  El  comitente  esta  obligado  a  satisfacer  al  contado  al  comisionista,  medi- 
ante  cuenta  justificada,  el  importe  de  todos  sus  gastos  y  desembolsos,  con  el  interes 
comercial  desde  el  dia  en  que  los  hubiere  hecho. 

306.  Los  efectos  que  esten  real  6  virtualmente  en  poder  del  comisionista,  se 
entenderan  especial  y  preferentemente  obHgados  al  pago  de  los  derechos  de  comision. 


MEXICO:  COMMISSION  AGENTS.  115 

of  the  express  orders  of  the  principal,  the  resulting  liabilities  shall  fall  on  them 
both. 

292.  The  loss  or  mislaying  of  the  money  which  he  has  in  his  control  by  reason 
of  the  agency  shall  be  borne  by  the  commission  agent;  but  shall  be  borne  by  the 
principal  whenever  the  commission  agent,  in  returning  the  surplus  funds,  has 
observed  the  instructions  of  the  former  with  respect  to  their  return. 

293.  A  commission  agent  who  has  received  funds  for  discharging  a  commission, 
but  has  otherwise  applied  them,  shall  pay  the  principal  the  capital  and  legal  inter- 
est from  the  day  whereon  he  received  the  priacipal  sum,  without  prejudice  to  any 
criminal  proceedings  to  which  he  may  be  liable  and  to  compensating  the  damage. 

294.  The  commission  agent  shall  answer  for  the  goods  and  merchandise  received 
by  him,  in  the  terms  and  subject  to  the  conditions  and  qualities  under  which  the 
remittance  shall  be  advised  him,  unless  on  taking  charge  thereof,  he  proves  any 
da,mage  or  deterioration  in  the  said  goods,  by  the  certificate  of  two  brokers  or, 
failing  them,  of  two  traders. 

295.  A  commission  agent  who  has  the  merchandise  or  goods  iu  his  control 
on  account  of  another,  shall  be  liable  for  their  preservation  in  the  state  in  which 
he  received  them.  This  liability  shall  cease  when  the  destruction  or  deterioration 
is  due  to  fortuitous  events,  vis  major,  lapse  of  time  or  the  inherent  defect  of  the 
thing. 

In  cases  of  total  or  partial  loss  through  lapse  of  time  or  defect  of  the  thing, 
the  commission  agent  is  bound  to  prove  the  deterioration  of  the  goods  by  means 
of  the  certificate  of  two  brokers,  or,  failing  them,  of  two  traders,  and  to  bring  the 
fact  to  the  notice  of  the  priacipal,  as  soon  as  he  observes  it. 

296.  A  commission  agent  who  has  to  forward  the  goods  to  another  place, 
must  contract  for  the  carriage,  and  fuHil  the  obligations  laid  on  him  by  the 
consignor. 

297.  A  commission  agent  who  is  entrusted  with  forwarding  goods  must  insure 
them,  if  he  has  an  order  for  that  purpose,  and  the  necessary  funds  have  been  pro- 
vided, or  if  he  has  bound  himself  to  advance  them. 

298.  After  he  has  executed  the  commission,  the  commission  agent  shall  be 
bound  to  render  a  complete  and  vouched  account  of  its  fulfilment,  making  reference 
to  his  books,  and  to  pay  the  principal  the  balance  of  what  he  has  received.  In 
case  of  delay,  he  shall  pay  interest. 

299.  Neither  for  himself  nor  for  another  shall  a  commission  agent  purchase 
what  he  has  been  directed  to  sell,  nor  shall  he  sell  what  he  has  been  directed  to 
buy,  without  the  express  consent  of  the  principal. 

300.  Commission  agents  shall  have  no  power  to  alter  the  marks  on  the  goods 
which  they  have  bought  or  sold  on  another's  account,  or  to  possess  goods  of  one 
and  the  same  species  belonging  to  different  owners  under  the  same  mark,  without 
distinguishing  them  by  a  counter-mark  to  designate  the  respective  property  of 
each  principal. 

301.  Without  the  authorisation  of  the  principal,  the  commission  agent  shall 
have  no  power  to  lend  or  sell  on  credit  or  for  payment  by  instalments,  but  in  such 
cases,  the  principal  may  require  him  to  pay  at  once,  leaving  any  interest  or  ad- 
vantage which  may  result  from  the  said  credit  in  favour  of  the  commission  agent. 

302.  If  the  commission  agent  sells  on  credit  with  due  authorisation,  he  must 
so  advise  the  principal  and  acquaint  him  with  the  names  of  the  buyers,  and  if  he 
fails  so  to  do,  it  shall  be  understood  as  regards  the  principal  that  the  sales  were 
for  cash. 

303.  A  commission  agent  who  fails  to  effect  collection  of  the  credits  in  due 
time,  or  who  fails  to  avail  himself  of  the  legal  means  for  obtaining  payment,  shall 
be  liable  for  the  losses  which  may  be  caused  by  his  omission  or  delay. 

304.  Saving  an  agreement  to  the  contrary,  every  commission  agent  is  entitled 
to  be  rewarded  for  his  work.  When  a  previous  agreement  is  not  in  existence,  the 
amount  of  the  reward  shall  be  regulated  by  the  usage  of  the  market  where  the 
commission  is  carried  out. 

305.  The  principal  is  bound  to  pay  cash  to  the  commission  agent  for  the  amount 
of  aU  his  expenses  and  disbursements,  upon  a  vouched  account,  with  commercial 
interest  from  the  day  whereon  he  has  incurred  them. 

306.  Goods  which  are  actually  or  constructively  in  the  control  of  a  com- 
mission agent  shall  be  imderstood  to  be  specially  and  preferentially  bound  for 
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anticipaciones  y  gastos  que  el  eomisionista  hubiere  lieclio  por  cuenta  de  ellos,  y 
no  podra  ser  desposeido  de  los  mismos  sin  ser  antes  pagado. 

307.  Quedando  siempre  obligado  a  las  resultas  de  las  gestiones  ya  praotioadas, 
el  comitente  podra  en  cualquier  tiempo  revocar  la  comision  conferida  al  eomisionista. 

La  revocacion  iatimada  unicamente  al  eomisionista,  no  puede  ser  opuesta 
a  terceros  contratantes  que  no  la  conooiesen,  salvo  el  derecho  del  comitente  contra 
el  eomisionista. 

308.  Por  muerte  6  inhabilitacion  del  eomisionista  se  entendera  rescindido  el 
contrato  de  comision ;  pero  por  muerte  6  inhabilitacion  del  comitente  no  se  rescindirA, 
aunque  pueden  revocarlo  sus  representantes. 

Capitulo  II.    De  los  factores  y  dependientes. 

309.  Se  reputaran  factores  los  que  tengan  la  direccion  de  alguna  empresa  6 
establecimiento  fabril  6  comercial,  6  esten  autorizados  para  contratar  respecto  a 
todos  los  negocios  concerrdentes  a  dichos  establecimientos  6  empresas,  por  cuenta 
y  en  nombre  de  los  propietarios  de  los  mismos. 

Se  reputaran  dependientes  los  que  desempeiien  constantemente  alguna  6  al- 
gunas  gestiones  propias  del  trafico,  en  nombre  y  por  cuenta  del  propietario  de  este. 

Todo  comerciante  en  el  ejercicio  de  su  trafico,  podra  constituir  factores  y 
dependientes. 

310.  Los  factores  deberan  tener  la  capacidad  necesaria  para  obligarse,  y 
poder  6  autorizacion  por  escrito  de  la  persona  por  cuya  cuenta  hagan  el  trafico. 

311.  Los  factores  negociaran  y  contrataran  a  nombre  de  sus  principales,  ex- 
presandolo  asi  en  los  documentos  que  con  tal  caracter  suscriban,  pudiendo  tambien 
contratar  en  nombre  propio. 

312.  Solo  autorizados  por  sus  principales  y  en  los  t6rminos  en  que  expresa- 
mente  lo  fueren,  podran  los  factores  traficar  6  interesarse  en  negociaciones  del 
mismo  genero  de  las  que  hicieren  en  nombre  de  sus  principales. 

313.  En  todos  los  contratos  celebrados  por  los  factores  con  tal  caracter,  que- 
daran  obligados  los  principales  y  sus  bienes. 

Si  contrataren  en  su  propio  nombre,  quedaran  obligados  directamente. 

314.  Cuando  el  factor  contrate  en  nombre  propio,  pero  por  cuenta  del  prin- 
cipal, la  otra  parte  contratante  podra  dirigir  su  accion  contra  el  factor  6  principal. 

315.  Siempre  que  los  contratos  celebrados  por  los  factores  reoaigan  sobre 
objetos  comprendidos  en  el  giro  6  trafico  de  que  estan  encargados,  se  entenderan 
hecbos  por  cuenta  del  principal,  aun  cuando  el  factor  no  lo  haya  expresado  asi 
al  celebrarlos,  haya  trasgredido  sus  facultades  6  cometido  abuso  de  confianza. 

316.  Asimismo  obhgaran  al  principal  los  contratos  de  su  factor,  aun  siendo 
ajenos  al  giro  de  que  este  encargado,  siempre  que  haya  obrado  con  orden  de  su 
principal,  6  este  los  haya  aprobado  en  tdrminos  expresos  6  por  hechos  positivos. 

317.  Las  multas  en  que  puede  incurrir  el  factor  por  contravencion  k  las  leyes 
en  las  gestiones  propias  de  su  factoria,  se  haran  efectivas  en  bienes  de  su  principal. 

318.  Si  el  principal  interesare  al  factor  en  alguna  6  algunas  operaciones,  con 
respecto  a  eUas  y  con  relacion  al  principal,  el  factor  sera  reputado  asociado. 

Ni  el  factor  ni  el  dependiente  tendran  este  caracter,  ni  el  de  socios,  si  solo  los 
interesare  el  principal  en  las  utiUdades  del  giro,  reputandose  sueldo  dicho  interns. 

319.  Los  poderes  conferidos  a  un  factor  se  estimaran  en  todo  caso  subsistentes 
mientras  no  le  fueren  expresamente  revocados,  6  haya  sido  enajenado  el  estable- 
cimiento de  que  estaba  encargado. 

320.  Los  actos  y  contratos  ejecutados  por  el  factor  seran  vaUdos  respecto 
de  su  principal,  mientras  no  Uegue  a  noticia  del  factor  la  revocacion  del  poder  6 
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the  payment  of  the  commission  charges,  and  the  advances  and  expenses  which 
the  commission  agent  has  incurred  on  account  thereof,  and  he  cannot  be  dispos- 
sessed of  them  without  previous  payment. 

307.  The  principal  can  at  any  time  revoke  a  commission  conferred  on  a  com- 
mission agent,  but  he  always  remains  bound  by  the  results  of  the  measures  already 
taken. 

A  revocation  which  has  been  notified  to  the  commission  agent  alone,  cannot 
form  a  defence  to  contracting  third  persons  who  were  not  aware  thereof,  saving 
the  right  of  the  principal  against  the  commission  agent. 

308.  The  contract  of  agency  shall  be  deemed  to  be  rescinded  by  the  death 
or  legal  disquaUfication  of  the  commission  agent;  but  it  shall  not  be  rescinded 
by  the  death  or  legal  disqualification  of  the  principal,  although  his  representatives 
may  revoke  it. 

Chapter  II.    Managers  and  subordinates. 

309.  Those  persons  who  have  the  right  of  managing  a  manufacturing  or  com- 
mercial imdertalmig  or  establishment,  or  who  are  authorised  to  contract  with 
respect  to  all  the  business  which  concerns  such  establishments  or  undertakings,  on 
account  and  in  the  name  of  the  owners  thereof,  shall  be  deemed  managers. 

Those  persons  who  habitually  perform  one  or  more  actions  proper  to  the  trade, 
in  the  name  and  on  account  of  the  owner  thereof,  shall  be  deemed  subordinates. 

AU  traders  who  are  carrying  on  their  trade  may  appoint  managers  and  sub- 
ordinates. 

310.  Managers  must  possess  the  necessary  legal  capacity  to  bind  themselves, 
and  a  written  power  of  attorney  or  authorisation  by  the  person  on  whose  account 
they  carry  on  the  trade. 

811.  Managers  shall  trade  and  contract  in  the  names  of  their  principals,  and 
shall  so  state  in  the  documents  which  they  sign  in  that  character,  but  they  may 
also  contract  in  their  own  names. 

312.  Managers  can  only  trade  or  become  interested  in  business  of  the  same 
kind  as  that  which  they  carry  on  in  the  names  of  their  principals,  when  they  have 
been  authorised  by  their  principals  and  only  in  the  terms  in  which  they  are  ex- 
pressly so  authorised. 

313.  The  principals  and  their  property  shall  be  bound  in  respect  of  all  con- 
tracts made  by  the  managers  as  such. 

If  they  contract  in  their  own  names,  they  shall  be  directly  bound. 

314.  When  a  manager  contracts  in  his  own  name,  but  on  account  of  the  prin- 
cipal, the  other  contracting  party  may  bring  his  action  against  either  manager  or 
principal. 

315.  Whenever  the  contracts  made  by  managers  concern  objects  which  are 
comprised  in  the  business  or  trade  with  which  they  are  entrusted,  they  shall  be 
deemed  to  be  made  on  account  of  the  principal,  even  when  the  manager  does  not 
so  state  when  making  them,  or  has  exceeded  his  powers  or  committed  an  abuse 
of  confidence. 

.  316.  Likewise  the  contracts  of  his  manager  shall  bind  the  principal,  although 
they  are  foreign  to  the  business  with  which  he  is  entrusted,  provided  that  he  has 
acted  by  order  of  his  principal,  or  the  latter  has  approved  the  contracts  in  express 
terms  or  by  positive  acts. 

317.  Fines  which  may  be  incurred  by  a  manager  for  infringing  the  laws  in 
actions  proper  to  his  managership,  shall  be  enforced  against  the  property  of  his 
principal. 

318.  If  the  principal  gives  an  interest  to  the  manager  in  one  or  more  opera- 
tions, the  manager  shall  be  deemed  to  be  a  partner  in  respect  thereof  and  with 
relation  to  the  principal. 

Neither  a  manager  nor  a  subordinate  shall  have  this  character,  nor  that  of 
partner,  if  the  principal  only  gives  him  an  interest  in  the  profits  of  the  business, 
but  such  interest  shall  be  deemed  to  be  salary. 

319.  Powers  conferred  on  a  manager  shall  be  deemed  in  aU  cases  to  be  subsis- 
ting so  long  as  they  are  not  expressly  revoked,  or  unless  the  establishment  with 
which  he  was  entrusted  has  been  sold. 

320.  Acts  and  contracts  effected  by  a  manager  shall  be  vaUd  as  regards  his 
principal,  until  the  revocation  of  the  power  of  attorney  or  the  sale  of  the  establish- 
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la  enajenaci6n  del  establecimiento  6  empresa  de  que  estaba  encargado;  y  con  re- 
laeion  a  tercero,  mientras,  no  se  haya  cumpUdo,  en  cuanto  a  la  revocaci6n  del  poder, 
la  inscripcion  y  publicacion  de  ella. 

321.  Los  actos  de  los  dependientes  obligaran  a  sus  principales  en  todas  las 
operaciones  que  fetes  les  tuvieren  encomendadas. 

322.  Los  dependientes  encargados  de  vender  se  reputaran  autorizados  para 
cobrar  el  importe  de  las  ventas  y  extender  los  oorrespondientes  recibos  a  nombre 
de  los  principales,  siempre  que  las  ventas  sean  en  almac^n  pliblico  y  al  por  menor; 
6  siendo  al  por  mayor,  se  hayan  verificado  al  contado  y  el  pago  se  haya  hecho  en 
el  almac6n. 

323.  Los  dependientes  viaj  antes  autorizados  con  cartas  li  otros  documentos 
para  gestionar  negocios,  6  hacer  operaciones  de  trafico,  obligaran  a  su  principal 
dentro  de  las  atribuoiones  expresadas,  en  los  documentos  que  los  autoricen. 

324.  La  recepcion  de  mercancias  que  el  dependiente  hiciere  por  encargo  de 
su  principal,  se  tendra  como  hecha  por  este. 

325.  Solo  con  autorizacion  de  sus  principales,  podran  los  factores  y  depen- 
dientes delegar  en  otros  los  encargos  que  recibieron  de  aquellos. 

326.  Los  principales  indemnizaran  a  los  factores  y  dependientes,  de  los  gastos 
que  hicieren  y  perdidas  que  sufrieren  en  el  desempeno  de  su  encargo,  salvo  lo  ex- 
presamente  pactado  a  este  respeoto. 

327.  Los  factores  y  dependientes  seran  responsables  a  sus  principales  de 
cualquier  perjuicio  que  causen  a  sus  intereses  por  maUcia,  negligencia  6  iafraccion 
de  las  ordenes  6  iastrucciones  que  hubieren  recibido. 

328.  Si  el  contrato  entre  los  principales  y  sus  dependientes  no  tuviere  tiempo 
senalado,  cualquiera  de  las  partes  podra  darlo  por  fenecido,  avisando  con  un  mes 
de  anticipacion.  Si  se  hubiere  celebrado  por  tiempo  fijo,  ninguna  de  las  partes 
eontratantes,  sin  el  consentimiento  de  la  otra,  podra  separarse  antes  del  plazo 
convenido,  bajo  pena  de  indemnizacion  de  danos  y  perjuicios. 

329.  Los  principales  Uevaran  cuenta  comprobada  a  sus  dependientes  de  su 
haber  y  debe. 

330.  Los  principales  podran  despedir  a  sus  dependientes  antes  del  plazo 
convenido:  1.°  Por  fraude  6  abuse  de  confianza  en  los  encargos  que  les  hubieren 
confiado;  —  2.°  Per  hacer  alguna  operacion  de  comercio  sin  autorizacion  de  su 
principal,  por  cuenta  propia;  —  3.°  Por  f altar  gravemente  al  respeto  y  consideracion 
debidos  a  su  principal  6  personas  de  su  fanulia  6  dependenoia. 

331.  Los  dependientes  podran  despedirse  de  sus  principales  antes  del  plazo 
fijado:  1.°  Por  falta  de  cumpHmiente,  por  parte  del  principal,  de  cualquiera  de 
las  condiciones  concertadas  en  beneficio  del  dependiente;  —  2.°  Por  males  trata- 
mientos  u  efensas  graves,  per  parte  del  principal. 

Titulo  IV.    Del  dep6sito  mercantil. 

Gapitulo  I.    Del  dep6sito  mercantil  en  general. 

332.  Se  estima  mercantil  el  deposito  si  las  cosas  depesitadas  sen  ebjeto  de  ' 
comercio,  6  si  se  hace  a  conseouencia  de  una  operaci6n  mercantil. 

333.  Salvo  pacto  en  contrarie,  el  depositario  tiene  dereche  a  exigir  retribucion 
per  el  deposito,  la  cual  se  arreglara  a  les  terminos  del  contrato,  y  en  su  defecte, 
a  los  uses  de  la  plaza  en  que  se  constituyo  el  deposito. 

334.  El  dep6sito  queda  constituido  mediante  la  entrega  al  depositario  de  la 
cosa  que  constituye  su  ebjeto. 

335.  El  depositario  esta  obligado  a  censervar  la  cesa,  objeto  del  deposito, 
segiin  la  reciba,  y  a  devolverla  con  los  documentos,  si  los  tuviere,  cuande  el  de- 
positario se  la  pida. 

En  la  conservacion  del  deposito  respondera  el  depositario  de  los  menescabes, 
danos  y  perjuicios  que  las  cosas  depesitadas  sufrieren  por  su  malicia  6  negligencia. 

336.  Cuande  los  depositos  sean  de  numerario,  con  especificacion  de  las  me- 
nedas  que  los  censtituyan,  6  cuande  se  entreguen  cerrados  y  sellados,  los  aumentos 
6  bajas  que  su  valor  experimente  seran  de  cuenta  del  depositante. 
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ment  or  undertaking  with  which  he  was  entrusted,  comes  to  the  notice  of  the 
manager;  and,  with  respect  to  third  persons,  as  regards  the  revocation  of  the  power, 
until  the  inscription  and  publication  thereof  has  been  effected. 

321.  Acts  of  subordiaates  shall  bind  their  principals  in  all  such  operations 
as  the  latter  have  entrusted  to  them. 

322.  Subordiaates  who  have  been  commissioned  to  sell  shall  be  deemed  author- 
ised to  collect  the  amoimt  of  the  sales  and  give  the  corresponding  receipts  in  the 
names  of  their  principals,  provided  that  the  sales  are  in  a  public  warehouse  and 
by  retail;  or  if  they  are  by  wholesale,  provided  that  they  have  been  made  for  cash 
and  payment  has  been  made  in  the  warehouse. 

323.  Travelling  subordiaates,  who  have  been  authorised  by  letter  or  other 
documents  to  do  business  or  other  trade  operations,  shall  bind  their  principals  withia 
the  limits  of  the  powers  which  are  expressed  in  the  documents  authorising  them. 

324.  Acceptance  of  goods  effected  by  a  subordiaate  by  order  of  his  principal, 
shall  be  deemed  to  have  been  effected  by  the  latter. 

325.  Managers  and  subordinates  can  only  delegate  the  commissions  which 
they  have  received  from  their  principals,  with  the  authorisation  of  the  latter. 

326.  Priacipals  shall  compensate  the  managers  and  subordinates  for  the  ex- 
penses iacurred  by  them  and  the  losses  suffered  by  them  in  the  discharge  of  their 
commissions,  saving  what  has  been  expressly  agreed  in  this  respect. 

327.  Managers  and  subordinates  shall  be  responsible  to  their  principals  for 
all  detriment  which  is  caused  by  them  to  their  iaterests  through  malice,  negligence 
or  breach  of  the  orders  or  instructions  which  they  have  received. 

328.  If  the  contract  between  the  priacipals  and  their  subordinates  has  no 
time  named,  any  of  the  parties  may  terminate  it  by  giviag  one  month's  notice  in 
advance.  If  it  has  been  made  for  a  fixed  time,  none  of  the  contracting  parties  may 
withdraw  before  the  time  agreed,  without  the  consent  of  the  other,  on  pain  of 
compensating  for  the  damage. 

329.  The  principals  shall  keep  a  vouched  account  of  the  credits  and  debits 
with  their  subordinates. 

330.  Principals  may  discharge  their  subordinates  before  the  time  agreed: 
1.  For  fraud  or  abuse  of  trust  in  the  commissions  which  they  have  entrusted  to 
them ;  —  2.  For  effecting  some  commercial  operation  on  their  own  account  without 
the  authorisation  of  their  principal;  —  3.  For  grave  failxu^e  in  the  respect  and  consid- 
eration which  are  due  to  their  principal  and  to  the  persons  of  his  f  amUy  or  to  persons 
who  are  dependent  on  him. 

331.  Subordinates  may  take  leave  of  their  principals  before  the  time  agreed : 
1.  For  non-performance  on  the  part  of  the  principal  of  any  of  the  terms  agreed  for 
the  benefit  of  the  subordiaate;  —  2.  For  ill-treatment  or  serious  injuries  on  the  part 
of  the  principal. 

Title  IV.    Commercial  deposit. 
Chapter  I.    Commercial  deposit  in  general. 

332.  A  deposit  is  deemed  to  be  commercial,  when  the  thiags  deposited  are 
the  subject-matter  of  commerce,  or  wheu  it  is  made  in  consequence  of  a  commercial 
operation. 

333.  Saving  an  agreement  to  the  contrary,  the  depositary  is  entitled  to  demand 
a  reward  for  the  deposit,  which  shall  be  arranged  in  the  terms  of  the  contract,  and 
failing  this,  according  to  the  usages  of  the  market  where  the  deposit  was  constituted. 

334.  A  deposit  is  constituted  by  delivery  to  the  depositary  of  the  thing  which 
forms  its  subject-matter. 

335.  The  depositary  is  obliged  to  preserve  the  thing,  which  is  the  subject- 
matter  of  the  deposit,  as  he  receives  it,  and  to  return  it  together  with  the  docu- 
ments, if  he  has  them,  when  the  depositor  asks  for  it. 

In  the  preservation  of  the  deposit,  the  depositary  shall  be  Hable  for  the  de- 
preciation, damage  and  detriment  which  may  be  suffered  by  the  things  deposited 
through  his  malice  or  negligence. 

336.  When  the  deposits  are  of  money  with  specification  of  the  moneys  con- 
stituting them,  or  when  they  are  delivered  closed  and  sealed,  the  rises  and  falls 
in  their  value  shall  be  borne  by  the  depositor. 
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Los  riesgos  de  dichos  depositos  corren  a  cargo  del  depositario,  siendo  de  su 
cuenta  los  danos  que  sufran,  si  no  prueba  que  ocurrieron  per  fuerza  mayor  6  caso 
fortuito  insuperable. 

Cuando  los  depositos  de  numerario  se  constituyan  sin  especificacion  de  moneda, 
6  sin  cerrar  6  sellar,  el  depositario  respondera  de  su  conservacion  y  riesgos,  en  los 
terminos  establecidos  por  el  articulo  anterior. 

337.  Los  depositarios  de  titulos,  valores,  efectos  6  documentos  que  devenguen 
intereses,  quedan  obligados  a  reaUzar  el  cobro  de  6stos  en  las  epocas  de  sus  ven- 
cimientos,  asi  como  tambien  a  practicar  cuantos  actos  scan  necesarios  para  que 
los  efectos  depositados  conserven  el  valor  y  los  derechos  que  les  correspondan  con 
arreglo  a  disposiciones  legales. 

338.  Siempre  que  con  asentimiento  del  depositante  dispusiese  el  depositario 
de  las  cosas  que  fuesen  objeto  del  deposito,  ya  para  si  6  sus  negocios,  ya  para  opera- 
ciones  que  aquel  le  encomendare,  cesaran  los  derechos  y  obligaciones  propias  del 
depositante  y  depositario,  surgiendo  los  del  contrato  que  se  celebrare. 

339.  No  obstante  lo  dispuesto  en  los  articulos  anteriores,  los  depositos  veri- 
ficados  en  los  bancos,  en  los  almacenes  generales,  en  las  instituciones  de  cr6dito 
6  en  otras  cualesquiera  compaiiias,  se  regiran,  en  primer  lugar,  por  los  Estatutos 
de  las  mismas;  en  segundo,  por  las  prescripciones  de  este  Codigo,  y  ultimamente, 
por  las  reglas  de  derecho  comtin,  que  son  aplicables  a  todos  los  depositos. 

Capitulo  II.     De  los  Almacenes  generales  de  dep6sito. 

340.  Se  da  el  nombre  de  «Almacenes  generales  de  dep6sito»  a  los  estableci- 
mientos  cuya  indole  sea  el  deposito,  conservacion,  custodia,  y  en  su  caso,  venta 
de  las  mercaderias  que  se  les  encomienden,  y  la  expedicion  de  los  documentos 
Uamados  <<Certificado  de  dep6sito»  y  «Bono  de  prenda». 

341.  El  «Certificado  de  dep6sito»  que  representa  a  la  mercancia  esta  destinado 
k  servir  como  instrumento  de  enajenacion,  trasfiriendo  en  favor  de  su  adquirente 
la  propiedad  de  la  mercancia. 

El  «Bono  de  prenda»  representa  el  contrato  de  prestamo  con  la  consiguiente 
garantia  de  las  mercancias  depositadas,  y  confiere  por  si  mismo  los  derechos  y 
preeminencias  de  un  credito  prendario. 

Es  condicion  precisa  para  la  legaUdad  y  eficacia,  tanto  del  Bono  cuanto  del 
Certificado,  que  contengan  las  indicaciones  necesarias  para  conocer  el  nombre, 
profesion  y  domiciho  del  depositante,  y  la  naturaleza,  cantidad,  caMad,  estado  y 
valor  de  la  mercancia. 

342.  El  Certificado  y  el  bono  se  extenderan  en  libros  talonarios,  y  se  expediran 
formando  un  solo  cuerpo  ambos  titulos. 

343.  Los  bonos  y  certiticados  expresaran  si  la  mercancia  esta  asegurada  y 
cuanto  adeuda  por  derechos  6  impuestos. 

344.  Los  certificados  de  deposito  y  los  Bonos  de  prenda  pueden  ser  cedidos 
por  endoso,  juntos  6  separadamente.  El  endoso  del  Bono  solo,  equivale  para  el 
cesionario  a  la  prenda  de  la  mercancia.  El  endoso  de  solo  el  Certfficado  concede 
el  derecho  de  disponer  de  la  mercancia  con  la  condicion  de  pagar  el  credito  que  el 
Bono  garantiza. 

345.  Cuando  el  endoso  de  ambos  titulos  tenga  lugar  separadamente,  se  hara 
constar  la  fecha  en  que  se  efecttia,  y  el  nombre,  profesion  y  domicilio  del  endosatario. 
Al  endosar  el  Bono  de  prenda  se  hara  constar  en  el  cuerpo  de  este  el  monto  integro 
de  la  deuda  que  garantiza,  el  interes  pactado  y  la  fecha  del  vencimiento.  No  surtira 
efecto  alguno  la  operacion  practicada,  si  el  endosatario  no  cuida  de  que  tanto  en 
el  talon  que  obra  en  poder  del  almacen  general,  como  en  el  Certificado  recibido 
por  el  deponente,  se  tome  nota  de  este  primer  endoso. 

346.  El  Certificado  de  deposito  y  el  Bono  de  prenda  pueden  ser  endosados 
en  bianco.    El  endoso  en  bianco  confiere  al  portador  los  derechos  de  endosatario. 

347.  El  que  solo  sea  portador  del  Certificado  de  deposito  puede  pagar  la  deuda 
garantizada  con  el  Bono  de  prenda,  aun  antes  del  vencimiento  de  la  misma  deuda, 
a  cuyo  efecto,  si  no  se  aviene  con  el  portador  de  ese  Bono,  depositara  el  capital 
y  los  intereses  garantizados  por  este  hasta  el  dia  del  vencimiento  en  el  almacen 
general.     Ese  deposito  obliga  al  almacen  y  libra  a  la  mercancia. 

348.  El  que  sea  portador  de  solo  el  Bono  el  prenda,  si  el  importe  de  este  no 
fuere  pagado  a  su  vencimiento,  procedera  a  protestar  el  titulo  en  el  almacen  en  los 
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The  risks  of  the  said  deposits  are  borne  by  the  depositary,  the  damage  suffered 
by  them  being  on  his  account,  if  he  fails  to  prove  that  they  happened  by  via  major 
or  by  an  unsuperable  fortuitous  event. 

When  the  deposists  of  money  are  constituted  without  specifying  the  money, 
or  -without  being  closed  or  sealed,  the  depositary  shall  be  responsible  for  their 
preservation  and  risks,  in  the  terms  enacted  by  the  preceding  article. 

337.  Depositaries  of  securities,  valuables,  effects  or  documents  which  carry 
interest,  are  bound  to  effect  collection  thereof  at  the  times  of  their  respective  matu- 
rities, and  also  to  perform  whatever  acts  are  necessary  for  the  deposited  effects  to 
preserve  the  value  and  rights  belonging  to  them  according  to  the  provisions  of 
the  law. 

338.  Whenever,  with  the  assent  of  the  depositor,  the  depositary  disposes  of 
the  things  which  were  the  subject-matter  of  the  deposit,  either  for  himsefi  or  his 
business,  or  for  operations  entrusted  to  him  by  the  former,  the  rights  and  obliga- 
tions which  are  proper  to  the  relation  of  depositor  and  depositary  shall  cease,  and 
those  of  any  contract  which  may  be  made  shall  arise. 

339.  Notwithstanding  the  provisions  in  the  preceding  articles,  deposits  made 
in  banks,  general  warehouses,  credit  institutions  or  with  any  other  companies,  shall 
be  governed  in  the  first  place,  by  the  articles  of  such  associations;  in  the  second 
place,  by  the  provisions  of  this  Code,  and  lastly  by  the  rules  of  the  common  law 
which  apply  to  all  deposits. 

Chapter  II.     General  deposit  warehouses. 

340.  The  name  of  "General  deposit  warehouses"  is  given  to  establishments 
the  characteristics  whereof  are  the  deposit,  preservation,  custody,  and,  as  the 
case  may  be,  sale  of  the  goods  which  are  entrusted  to  them,  and  the  issue  of  the 
documents  called  "Deposit  Certificates  (warrants)"  and  "Pledge-bonds". 

341.  The  deposit  certificate  which  represents  the  goods  is  intended  to  serve 
as  an  instrument  of  alienation,  and  to  transfer  the  ownership  of  the  goods  to  the 
person  who  acquires  it. 

The  pledge-bond  represents  a  contract  of  loan  with  the  consequent  guaranty 
of  the  deposited  goods,  and  by  its  own  effect  confers  the  rights  and  privileges  of 
a  credit  secured  by  a  pledge. 

It  is  an  indispensable  condition  for  the  legality  and  validity  both  of  bonds 
and  of  certificates  that  they  should  contain  indications  necessary  for  learning  the 
name,  calling  and  address  of  the  depositor,  and  the  nature,  quantity,  quality, 
condition  and  value  of  the  goods. 

342.  Both  certificates  and  bonds  shall  be  drafted  in  counterfoiled  books, 
and  shall  be  issued  so  that  both  documents  of  title  form  a  single  whole. 

343.  The  bonds  and  certificates  shall  state  whether  the  goods  are  insured  and 
how  much  is  owing  on  account  thereof  for  duty  or  taxes. 

344.  Deposit  certificates  and  pledge-bonds  may  be  transferred  by  indorse- 
ment, together  or  separately.  Indorsement  of  a  bond  alone  is  equivalent  as  regards 
the  transferee  to  a  pledge  of  the  goods.  Indorsement  of  the  certificate  alone  gives 
the  right  to  dispose  of  the  goods  on  condition  of  payiag  the  credit  secured  by 
the  bond. 

345.  When  the  indorsement  of  each  document  takes  place  separately,  the  date 
on  which  it  was  effected,  and  the  name,  calling  and  address  of  the  indorsee  shall 
be  expressed.  On  indorsing  a  pledge-bond,  there  shaU  be  stated  in  the  body  thereof 
the  whole  amount  of  the  debt  secured  thereby,  the  agreed  interest  and  the  date  of 
maturity.  The  transaction  shall  be  inoperative,  if  the  indorsee  does  not  see  that 
a  note  of  this  first  indorsement  is  made  both  on  the  counterfoil  which  operates  in 
the  control  of  the  general  warehouse,  and  on  the  certificate  received  by  the  depositor. 

346.  Deposit  certificates  and  pledge-bonds  may  be  indorsed  in  blank.  An 
indorsement  in  blank  confers  the  rights  of  an  indorsee  on  the  holder. 

347.  A  person  who  is  only  the  holder  of  a  deposit  certificate  may  pay  the  debt 
secured  by  the  pledge-bond,  even  before  the  maturity  of  the  said  debt,  for  which 
purpose,  if  he  fails  to  come  to  an  agreement  with  the  holder  of  such  bond,  he  shall 
deposit  the  principal  and  interest  secured  thereby  up  to  the  day  of  maturity,  in 
the  general  warehouse.    That  deposit  binds  the  warehouse  and  frees  the  goods. 

348.  A  person  who  is  only  holder  of  a  pledge-bond,  if  the  amount  thereof 
is  not  paid  at  its  maturity,  shall  proceed  to  protest  the  security  in  the  warehouse 
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mismos  terminos  que  si  fuera  letra  de  cambio,  solicitando  del  mismo  almac6n  por 
escrito  y  dentro  de  los  ocho  dias  siguientes  al  expresado  vencimiento,  la  venta 
de  las  mercanclas. 

349.  Esa  venta,  salvo  pacto  en  contrario  y  por  escrito,  que  ajusten  el  portador 
del  Bono  de  prenda  y  el  del  Certificado  de  deposito,  tendra  lugar  en  el  almacen 
general  y  en  remate  publico  que  se  anunciara  con  quince  dias  de  anticipacion,  y 
se  efectuara  en  el  dia  que  con  sujecion  a  los  Estatutos  del  almacen  general  designe 
el  portador  del  Bono. 

Del  producto  de  la  venta,  despu6s  de  cubiertos  los  adeudos  por  derechos  e 
impuestos,  y  los  gastos  de  almacenaje,  venta  y  conservacion,  se  pagara  con  ab- 
soluta  preferencia  el  importe  del  crddito  que  garantiza  el  Bono,  y  se  consignara 
en  el  almacen  general  a  disposici6n  del  portador  del  Certificado  de  deposito,  la 
diferencia  si  la  hubiere,  entre  el  precio  de  venta  y  el  importe  del  cr^dito  de  que 
acaba  de  hablarse. 

350.  Solo  en  el  caso  de  insuficiencia  de  la  mercancia  cuya  venta  se  haya  soH- 
citado  en  el  plazo  fijado  por  el  art.  348,  tendra  el  portador  del  Bono  accion  per- 
sonal contra  los  anteriores  endosantes,  que  se  tendran  como  deudores  mancomunados 
por  la  parte  insoluta  del  credito. 

351.  Si  las  mercanclas  depositadas  estuvieren  aseguradsts  contra  incendio, 
los  portadores  del  Certificado  y  del  Bono  tendran,  en  caso  de  siniestro,  los  mismos 
derechos  sobre  el  monto  del  seguro  que  los  que  tendrian  sobre  la  mercancia  ase- 
gurada. 

352.  En  caso  de  perdida  del  Certificado  de  deposito  6  del  Bono  de  prenda,  la 
autoridad  judicial,  cerciorandose  mediante  informaci6n  sumaria  de  que  la  perdida 
es .  cierta  y  el  promovente  propietario  del  titulo,  exigira  una  fianza  competente 
y  ordenara  la  expedicion  de  un  duplicado  por  parte  del  almacen  general. 

353.  Los  almacenes  generales  podran,  conforme  a  sus  Estatutos,  adquirir 
los  bonos  de  prenda  y  ejercitar  con  eUos  los  derechos  propios  de  esa  clase  de 
titulos. 

En  este  caso  no  habra  necesidad  ni  del  protesto  ni  de  la  soUcitud  d  que  se 
refiere  el  art.  348,  pero  si  corxera  para  el  almacen  el  t^rmino  de  ocho  dias  fijado 
en  el  para  la  venta. 

354.  Es  facultativo  para  el  portador  de  Bonos  de  prenda  recibir  por  cuenta 
del  credito  cantidades  parciales,  bien  imputables  solo  al  capital,  6  a  6ste  y  a  los 
intereses. 

355.  En  el  titulo  que  trata  de  las  instituciones  de  credito,  se  determinaran 
las  condiciones  y  requisites  que  hay  que  Uenar  para  abiir  y  explotar  im  almacen 
general  de  deposito. 

356.  El  portador  del  Certificado  de  deposito  unido  al  Bono  de  prenda,  tiene 
derecho  de  pedir  que  la  cosa  depositada  se  divida  a  su  costa  en  varieis  partes  6 
lotes,  y  que  por  cada  una  le  sea  entregado  un  certificado  distinto  con  el  Bono  de 
prenda  relative,  en  cambio  del  certificado  total  y  unico  que  devolvera  al  almac6n. 

357.  Son  aplicables  al  presente  capitulo  las  disposiciones  del  cap.  I  del  presente 
titulo. 

Titulo  V.    Del  pr^stamo  mercantil. 
Capitulo  I.    Del  prestamo  mercantil  en  general. 

358.  Se  reputa  mercantil  el  prestamo  cuando  se  contrae  en  el  concepto  y 
con  expresion  de  que  las  cosas  prestadas  se  destinan  a  actos  de  oomercio  y  no  para 
necesidades  ajenas  de  este.  Se  presume  mercantil  el  prestamo  que  se  contrae  entre 
comerciantes. 

359.  Consistiendo  el  prestamo  en  dinero,  pagara  el  deudor  devolviendo  una 
cantidad  igual  a  la  recibida  conforme  a  la  ley  monetaria  vigente  en  la  Reptiblica 
al  tiempo  de  hacerse  el  pago,  sin  que  esta  prescripcion  sea  renunciable.  Si  se  pacta 
la  especie  de  moneda,  siendo  extranjera,  en  que  se  ha  de  hacer  el  pago,  la  alteracion 
que  experimente  en  valor  sera  en  daiio  6  beneficio  del  prestador. 

En  los  prestamos  de  titulos  6  valores,  pagara  el  deudor  devolviendo  otros 
tantos  de  la  misma  clase  6  id^nticas  condiciones,  6  sus  equivalentes,  si  aqueUos 
se  hnbiesen  extinguido,  salvo  pacto  en  contrario. 
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in  the  same  terms  as  if  it  were  a  bill  of  exchange,  requesting  the  sale  of  the  goods 
by  writing  addressed  to  the  said  warehouse  within  eight  days  followiag  the  said 
maturity. 

349.  Saving  a  written  agreement  to  the  contrary,  to  be  arranged  between 
the  holder  of  the  pledge-bond  and  the  holder  of  the  deposit  certificate,  that  sale 
shall  take  place  ia  the  general  warehouse  by  a  public  auction  to  be  advertised  a 
fortnight  in  advance,  and  shall  be  held  on  such  d!ay  as  the  holder  of  the  bond  may 
appoint,  subject  to  the  articles  of  association  of  the  general  warehouse. 

The  amoimt  of  the  credit  secured  by  the  bond  shall  be  paid  with  absolute  prior- 
ity out  of  the  proceeds  of  the  sale,  after  the  debts  for  duty  and  taxes,  the  expenses 
of  warehouse  rent,  sale  and  preservation,  have  been  met,  and  the  difference,  if  any, 
between  the  price  of  the  sale  and  the  amount  of  the  credit  which  has  just  been 
mentioned  shall  be  paid  into  the  general  warehouse  at  the  disposal  of  the  holder 
of  the  deposit  certificate. 

350.  The  holder  of  the  bond  shall  only  have  a  personal  right  of  action  against 
the  prior  indorsers,  in  the  case  of  the  insufficiency  of  the  goods  the  sale  whereof 
has  been  applied  for  in  the  time  fixed  by  article  348,  and  they  shall  be  deemed 
joint  debtors  for  the  unpaid  part  of  the  credit. 

351.  If  the  deposited  goods  are  insured  against  fire,  the  holders  of  the  certi- 
ficate and  of  the  bond  shall,  in  the  event  of  a  casualty,  have  the  same  rights  over 
the  amount  of  the  insurance  as  they  would  have  had  over  the  insured  goods. 

352.  In  the  event  of  the  loss  of  the  deposit  certificate  or  of  a  pledge-bond, 
the  judicial  authority,  after  making  sure  by  means  of  a  summary  information  that 
the  loss  is  true  and  the  applicant  is  owner  of  the  security,  shall  demand  a  sufficient 
guaranty  and  shall  order  a  duplicate  to  be  issued  by  the  general  warehouse. 

353.  Subject  to  their  articles  of  association,  general  deposit  warehouses  may 
purchase  pledge-bonds  and  may  enforce  the  rights  proper  to  that  kind  of  security 
in  respect  thereof. 

In  this  case,  there  shall  be  no  necessity  for  a  protest  or  for  the  request  mentioned 
by  article  348,  but  still  the  term  of  eight  days  for  the  sale  thereby  fixed  shall  nm 
with  respect  to  the  warehouse. 

354.  It  is  optional  for  the  holder  of  pledge-bonds  to  receive  partial  sums  on 
accoimt  of  the  credit,  whether  to  be  appropriated  to  principal  alone  or  to  principal 
and  interest. 

355.  The  conditions  and  requisites  which  have  to  be  performed  for  opening 
and  exploiting  a  general  deposit  warehouse  shall  be  determined  in  the  Title  which 
deals  with  credit  institutions. 

356.  The  holder  of  a  deposit  certificate  attached  to  a  pledge-bond  is  entitled 
to  ask  that  the  thing  deposited  be  divided  at  his  own  expense  into  different  parts 
or  lots,  and  that  a  distinct  certificate  with  the  corresponding  pledge-bond  be  delivered 
to  him  for  each  of  them,  in  exchange  for  the  whole  and  only  certificate,  which  he 
shall  return  to  the  warehouse. 

357.  The  provisions  of  chapter  I  of  this  Title  apply  to  the  present  chapter. 

Title  V.    Commercial  loans. 
Chapter  I.    Commercial  loans  in  general. 

358.  A  loan  is  deemed  to  be  commercial  when  it  is  contracted  under  the  under- 
standing and  statement  that  the  things  lent  are  intended  for  commercial  acts  and 
not  for  needs  foreign  thereto.  A  loan  which  is  contracted  between  traders  is  presumed 
to  be  commercial. 

359.  When  a  loan  consists  of  cash,  the  debtor  shall  pay  by  returning  an  equal 
amoimt  to  that  received  according  to  the  Currency  Law  in  force  in  the  Republic  at 
the  time  of  payment  being  made,  and  this  provision  cannot  be  waived.  If  it  is  agreed 
in  what  kind  of  money,  being  foreign  money,  a  payment  is  to  be  made,  alterations 
in  value  thereby  experienced  shall  prejudice  or  benefit  the  lender. 

In  loans  of  certificates  or  securities,  the  debtor  shall  pay  by  returning  as  many 
others  of  the  same  kind  and  identical  conditions,  or  their  equivalents,  if  they 
have  been  cancelled,  saving  an  agreement  to  the  contrary. 

16* 
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Si  los  pr&tamos  fueren  en  eapecie,  debera  el  deudor  devolver,  a  no  medlar 
pacto  en  distinto  sentido,  igual  cantidad  en  la  misma  especie  y  calidad,  6  su 
equivalente  en  metalico  si  se  hubiese  extinguido  la  especie  debida. 

360.  En  los  pr&tamos  por  tiempo  indeterminado,  no  podra  exigirse  al  deudor 
el  pago,  sino  despu&i  de  los  treinta  dias  siguientes  d  la  interpelaci6n  que  se  haga, 
ya  judicialmente,  ya  en  lo  extrajudicial  ante  un  notario  6  dos  testigos. 

361.  Toda  prestacion  pactada  a  favor  del  acreedor  que  conste  precisamente 
por  escrito,  se  reputara  interes. 

362.  Los  deudores  que  demoren  el  pago  de  sus  deudas,  deberan  satisfacer, 
desde  el  dia  siguiente  al  del  vencimiento,  el  interes  pactado  para  este  caso,  6  en 
su  defecto  el  seis  por  ciento  anual. 

Si  el  prestamo  consistiere  en  especies,  para  computar  el  redito  se  graduara 
su  valor  por  los'precios  que  las  mercaderias  prestadas  tengan  en  la  plaza  en  que 
deba  hacerse  la  devolucion,  el  dia  siguiente  al  del  vencimiento,  6  por  el  que  de- 
terminen  peritos  si  la  mercaderia  estuviere  extinguida  al  tiempo  de  hacerse  su 
valuacion. 

Y  si  consistiere  el  pr&tamo  en  titulos  6  valores,  el  redito  por  mora  sera  el  que 
los  mismos  titulos  6  valores  devenguen,  6  en  su  defecto  el  seis  por  ciento  anual, 
determinandose  el  precio  de  los  valores  por  el  que  tengan  en  la  Bolsa,  si  fueren 
cotizables,  6  en  caso  contrario  por  el  que  tuvieren  en  la  plaza  el  dia  siguiente  al 
del  vencimiento. 

363.  Los  intereses  vencidos  y  no  pagados,  no  devengaran  intereses.  Los  con- 
tratantes  podran,  sin  embargo,  capitalizarlos. 

364.  El  recibo  del  capital  por  el  acreedor,  sin  reservarse  expresamente  el 
derecho  a  los  intereses  pactados  6  debidos,  extinguira  la  obligacion  del  deudor 
respecto  a  los  mismos. 

Las  entregas  a  cuenta,  cuando  no  resulte  expresa  su  apHcacion,  se  imputaran 
en  primer  termino  al  pago  de  intereses  por  orden  de  vencimientos,  y  despues  al  del 
capital. 

Capitulo   II.     De  los  prestamos   con  garantia  de  titulos   6   valores 

pijblicos. 

365.  El  prestamo  con  garantia  de  titulos  6  valores  cotizables  hecho  en  poliza 
con  intervencion  de  corredor,  se  reputara  siempre  mercantil. 

El  prestador  tendra  sobre  los  titulos  6  valores  publicos  pignorados  conforme 
a  las  disposiciones  de  este  capitulo,  derecho,  a  cobrar  su  cr^dito  con  preferencia 
a  los  demas  acreedores,  quienes  no  podran  retirar  de  su  poder  dichos  titulos  6  va- 
lores, a  no  ser  satisfaciendo  el  credito  constituido  sobre  ellos. 

366.  Los  derechos  de  preferencia  de  que  se  trata  en  el  articulo  anterior,  solo  se 
tendran  sobre  los  mismos  titulos  en  que  se  constituyo  la  garantia,  para  lo  cual  si 
6sta  consistiere  en  titulos  al  portador,  se  expresara  su  numeracion,  serie  y  valor 
en  la  poliza  del  contrato;  y  si  en  inscripcion  6  titulos  trasferibles,  se  hara  la  tras- 
ferencia  a  favor  del  portador,  expresando  en  la  pohza,  ademas  de  las  circunstancias 
necesarias  para  justificar  la  identidad  de  la  garantia,  que  la  trasferencia  no  Ueva 
consigo  la  trasmision  de  la  propiedad. 

367.  A  voluntad  de  los  interesados,  podra  suphrse  la  entrega  de  los  titulos 
al  acreedor  con  el  deposito  de  estos  en  una  institucion  de  credito. 

368.  El  acreedor,  salvo  pacto  en  contrario  y  sin  necesidad  de  requerir  al  deudor. 
podra  proceder  a  la  venta  de  las  garantias  por  medio  de  dos  corredores,  quienes 
previamente  certiticaran  el  vencimiento,  y  en  su  defecto,  de  dos  comerciantes  de 
la  plaza. 

369.  Los  efectos  cotizables  y  al  portador,  pignorados  en  la  forma  que  deter- 
minan  los  articulos  anteriores,  no  estaran  sujetos  a  reivindicacion  mientras  no  sea 
reembolsado  el  prestador,  sin  perjuicio  de  los  derechos  y  acciones  del  propietario 
desposeido  contra  las  personas  responsables,  segun  las  leyes,  por  los  actos  en  virtud 
de  los  cuales  haya  sido  privado  de  la  posesion  y  dominio  de  los  efectos  dados  en 
garantia. 

370.  Si  los  titulos  dados  en  prenda,  independientemente  del  contrato  pren- 
dario,  Uegare  el  caso  de  que  scan  amortizados  por  quien  los  haya  emitido,  podra 
el  deudor,  salvo  pacto  en  contrario,  sustituirlos  con  otros  titulos  iguales. 
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Wten  the  loans  are  in  kind,  the  debtor  must  return  a  like  amount  of  the  same 
kind  and  quality,  or  their  equivalent  in  cash  if  the  kind  due  has  been  extinguished, 
in  the  absence  of  an  agreement  in  a  different  sense. 

360.  In  loans  for  an  undetermined  time,  payment  can  only  be  demanded  of 
the  debtor  after  thirty  days  following  a  request  to  be  made  either  through  the  court, 
or  out  of  court  before  a  notary  or  two  witnesses. 

361.  All  loans  agreed  in  favour  of  creditors  which  are  of  necessity  expressed 
in  writing,  shall  carry  interest. 

362.  Debtors  who  delay  payment  of  their  debts  must  pay  the  iaterest  agreed 
for  this  event,  or  failing  this,  at  six  per  cent,  per  annum,  from  the  day  following  their 
maturity. 

If  the  loan  consists  of  kind,  its  value  shall  be  calculated  for  the  purpose  of 
reckoning  the  interest,  by  the  prices  which  the  lent  goods  have  in  the  market  where 
the  return  has  to  be  effected  on  the  day  following  the  maturity,  or  by  the  price 
to  be  determined  by  experts,  if  the  goods  are  non-existent  at  the  time  of  their 
valuation  being  made. 

And  if  the  loan  consists  of  certificates  or  securities,  the  interest  for  delay  shall 
be  the  same  as  is  carried  by  the  said  certificates  or  securities,  or  failing  this  at  six 
per  cent,  per  annum,  the  price  of  the  securities  being  determined  by  that  which 
they  have  on  Exchange,  if  they  are  quotable,  or  in  the  contrary  event,  by  that 
which  they  possess  in  the  market  on  the  day  followiag  maturity. 

363.  Interest  which  is  due  but  not  paid,  shall  not  carry  interest.  The  contract- 
ing parties  may,  however,  capitalise  it. 

364.  The  receipt  of  the  principal  by  the  creditor,  without  express  reservation 
of  the  right  to  the  agreed  or  due  interest,  shall  extinguish  the  obligation  of  the 
debtor  with  respect  thereto. 

When  there  is  no  express  appropriation  of  payments  on  account,  they  shall 
in  the  first  place  be  allocated  to  the  payment  of  interest  in  the  order  of  its  becom- 
ing due,  and  afterwards  to  the  principal. 

Chapter  II.     Loans  with  the  guaranty  of  public  bonds  or  securities. 

365.  A  loan  with  a  guaranty  of  quotable  bonds  or  securities,  when  made  by 
a  contract  with  the  intervention  of  a  broker,  shall  always  be  deemed  commercial. 

As  regards  public  bonds  or  securities  which  have  been  pledged  in  accordance 
with  the  provisions  of  this  chapter,  the  lender  shall  be  entitled  to  recover  his  credit 
in  preference  to  the  other  creditors,  who  may  not  withdraw  the  said  bonds  or  secu- 
rities from  his  control,  without  satisfying  the  credit  charged  thereon. 

366.  The  rights  of  preference  mentioned  in  the  preceding  article  shall  only 
exist  on  the  same  securities  as  were  subject  to  the  guaranty,  for  which  pmrpose, 
if  the  guaranty  consists  of  securities  to  bearer,  their  numbering,  series  and  value 
shall  be  expressed  in  the  written  contract;  and  if  it  consists  of  securities  transfer- 
able by  inscription,  the  transfer  shall  be  made  in  favour  of  the  holder,  and  it  shall 
be  stated  in  the  contract  that  the  transfer  does  not  carry  with  it  the  transmission 
of  ownership,  in  addition  to  the  particulars  necessary  for  proving  the  identity  of 
the  guaranty. 

367.  At  the  wish  of  the  persons  concerned,  delivery  of  the  securities  to  the  cred- 
itor may  be  replaced  by  the  deposit  thereof  in  a  credit  institution. 

368.  Saving  an  agreement  to  the  contrary  and  without  the  necessity  of  making 
a  demand  on  the  debtor,  the  creditor  may  proceed  to  the  sale  of  the  guaranties  by 
means  of  two  brokers,  who  shall  previously  give  a  certificate  that  they  have  matured, 
or  failing  them  of  two  local  traders. 

369.  Quotable  bearer  securities  which  have  been  pledged  in  the  way  determined 
by  the  preceding  articles  shall  not  be  subject  to  reivindicatio  so  long  as  the  lender 
is  not  repaid,  without  prejudice  to  the  rights  and  rights  of  action  of  a  dispossessed 
owner  against  the  persons  responsible  by  law  for  acts  by  virtue  whereof  he  may 
have  been  deprived  of  the  possession  and  ownership  of  the  securities  given  as 
guaranty. 

370.  Independently  of  the  contract  of  pledge,  if  it  happens  that  the  securities 
given  in  pledge  are  redeemed  by  the  issuer  thereof,  the  debtor  may  substitute 
other  like  securities  for  them,  in  the  absence  of  an  agreement  to  the  contrary. 
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Titulo  VI.    De  la  compraventa  y  permuta  mercantiles  y  de  la  cesi6n  de 

cr6ditos  comerciales. 
Capitulo  I.    De  la  compraventa. 

371.  Seran  mercantiles  las  compraventas  d  las  que  este  Codigo  les  da  tal  ca- 
racter,  y  todas  las  que  se  hagan  con  el  objeto  directo  y  preferente  de  traficar. 

372.  En  las  compraventas  mercantiles  se  sujetaran  los  contratantes  a  todas 
las  estipulaciones  Mcitas  con  que  las  hubleren  pactado. 

373.  Las  compraventas  que  se  hicieren  sobre  muestras  6  calidades  de  mer- 
cancias  determinadas  y  conocidas  en  el  comercio,  se  tendran  por  perfeccionadas 
por  el  solo  consentimiento  de  las  partes. 

En  caso  de  desavenencia  entre  los  contratantes,  dos  comerciantes  nombrados 
uno  por  cada  parte,  y  un  tercero  para  el  caso  de  discordia  nombrado  por  estos,  resol- 
veran  sobre  •  la  conf ormidad  6  inconf ormidad  de  las  meroancias  con  las  muestras 
6  calidades  que  sirvieron  de  base  al  contrato. 

374.  Cuando  el  objeto  de  las  compraventas  sea  mercancias  que  no  hayan  sido 
vistas  por  el  comprador,  ni  puedan  clasificarse  por  calidad  determinadamente 
conocida  en  el  comercio,  el  contrato  no  se  tendra  por  perfeccionado,  mientras  el 
comprador  no  las  examine  y  acepte. 

375.  Si  se  ba  pactado  la  entrega  de  las  mercancias  en  cantidad  y  plazo  deter- 
minados,  el  comprador  no  estara  obHgado  a  recibirlas  fuera  de  eUos ;  pero  si  aceptare 
entregas  parciales,  quedara  consumada  la  venta  en  lo  que  a  estas  se  refiere. 

376.  En  las  compraventas  mercantiles,  una  vez  perfeccionado  el  contrato, 
el  contratante  que  cumpHere  tendra  derecho  a  exigir  del  que  no  cumpliere,  la  res- 
cision  6  cumpUmiento  del  contrato,  y  la  indemnizacion,  ademas,  de  los  danos  y 
perjuicios. 

377.  Una  vez  perfeccionado  el  contrato  de  compraventa,  las  perdidas,  danos 
6  menoscabos  que  sobrevinieren  a  las  mercaderias  vendidas,  seran  por  cuenta  del 
comprador,  si  ya  le  hubieren  sido  entregadas  real,  juridica  6  virtuaJmente;  y  si  no 
le  hubieren  sido  entregadas  de  ninguna  de  estas  maneras,  seran  por  cuenta  del 
vendedor. 

En  los  casos  de  negligencia,  culpa  6  dolo,  ademds  de  la  accion  criminal  que 
competa  contra  sus  autores,  seran  estos  responsables  de  las  perdidas,  danos  6  menos- 
cabos que  por  su  causa  sufrieren  las  mercancias. 

378.  Desde  el  momento  en  que  el  comprador  acepte  que  las  mercancias  ven- 
didas quedan  a  su  disposicion,  se  tendra  por  virtualmente  reoibido  de  eUas,  y  el 
vendedor  quedara  con  los  derechos  y  obligaciones  de  un  simple  depositario. 

379.  Si  no  se  hubiere  fijado  plazo  para  su  entrega,  el  vendedor  debera  tener 
a  disposicion  del  comprador  las  mercancias  vendidas,  dentro  de  las  veinticuatro 
boras  siguientes  al  contrato. 

380.  El  comprador  debera  pagar  el  precio  de  las  mercanciets  que  se  le  hayan 
vendido  en  los  t6rminos  y  plazos  convenidos.  A  falta  de  convenio  lo  debera  pagar 
de  contado.  La  demora  en  el  pago  del  precio  lo  constituria  en  la  obUgacion  de  pagar 
reditos  al  tipo  legal  sobre  la  cantidad  que  adeude. 

381.  Salvo  pacto  en  contrario,  las  cantidades  que  con  el  caracter  de  arras 
se  entreguen  en  las  ventas  mercantiles,  se  reputaran  dadas  a  cuenta  de  precio. 

382.  Los  gastos  de  entrega  en  las  ventas  mercantiles,  seran:  1.°  A  cargo  del 
vendedor,  todos  los  que  se  ocasionen  hasta  poner  las  mercancias  pesadas  6  medidas 
a  disposicion  del  comprador;  —  2.°  Los  de  su  recibo  y  extracoion  fuera  del  lugar 
de  la  entrega,  seran  por  cuenta  del  comprador. 

383.  El  comprador  que  dentro  de  los  cinco  dias  de  recibir  las  mercaderias 
no  reclamare  al  vendedor,  por  escrito,  las  faltas  de  calidad  6  cantidad  en  ellas;  6 
que  dentro  de  treinta  dias  contados  desde  que  las  recibio,  no  le  reclamase  por  causa 
ie  vicios  internos  de  las  mismas,  perdera  toda  accion  y  derecho  a  repetir  por  tales 
3au8as  contra  el  vendedor. 

384.  El  vendedor,  salvo  pacto  en  contrario,  quedara  obligado  en  las  ventas 
mercantiles  a  la  eviccion  y  saneamiento. 

385.  Las  ventas  mercantiles  no  se  rescindiran  por  causa  de  lesion;  pero  al 
erjudicado,  ademas  de  la  accidn  criminal  que  le  competa,  le  asistira  la  de  daiios 
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Title  VI.    Commercial  sale  and  exchange.    Assignment  of  commercial 

credits. 
Chapter  I.    Purchases  and  sales. 

371.  The  purchases  and  sales  to  which  this  Code  attributes  that  character 
shall  be  commercial,  and  all  such  as  are  made  with  the  direct  and  principal  object 
of  trading. 

372.  In  commercial  purchases  and  sales,  the  contracting  parties  shall  be  sub- 
ject to  all  such  lawful  agreements  as  they  have  made. 

373.  Purchases  and  sales  of  goods  which  are  determined  and  known  in  trade, 
which  are  made  by  sample  or  by  quality,  shall  be  deemed  to  be  completed  by  the 
mere  consent  of  the  parties. 

In  the  event  of  disagreement  between  the  contracting  parties,  two  traders 
appointed  one  by  each  party,  and  a  third  for  the  event  of  disagreement  appointed 
by  the  two  traders,  shall  decide  whether  or  not  the  goods  agree  with  the  samples  or 
qualities  which  served  as  the  basis  of  the  contract. 

374.  When  the  subject-matter  of  the  purchases  and  sales  is  goods  which  have 
not  been  seen  by  the  buyer,  and  cannot  be  classified  by  a  quality  known  with  cer- 
tainty in  trade,  the  contract  shall  not  be  deemed  completed  until  the  buyer  examines 
and  accepts  them. 

375.  If  delivery  of  goods  has  been  agreed  to  be  made  in  a  certain  quantity  and 
time,  the  buyer  shall  not  be  obliged  to  receive  them  ia  other  quantities  or  times; 
but  if  he  accepts  partial  deliveries,  the  sale  shall  be  consummated  in  so  far  as  refers 
thereto. 

376.  In  commercial  purchases  and  sales,  as  soon  as  the  contract  is  completed, 
the  contracting  party  who  fulfils  it  shall  be  entitled  to  demand  from  the  party  who 
fails  to  fulfil  it,  either  rescission  or  fulfilment  of  the  contract,  and  compensation  for 
damage  in  addition. 

377.  As  soon  as  a  contract  of  purchase  and  sale  has  been  completed,  the  losses, 
damage  and  depreciation  which  happen  to  the  goods  sold  shall  be  borne  by  the 
buyer,  if  they  have  already  been  delivered  to  him  actually,  juridically  or  construc- 
tively; and  if  they  have  not  been  delivered  in  any  of  these  ways,  they  shall  be  at 
the  risk  of  the  seller. 

In  cases  of  negligence,  culpa  or  deceit,  the  authors  thereof  shall  be  liable  for  the 
losses,  damage  and  depreciation  suffered  by  the  goods  and  caused  thereby  in  addi- 
tion to  any  criminal  proceedings  which  may  be  available  against  them. 

378.  From  the  time  when  the  buyer  acknowledges  that  the  goods  sold  are  at 
his  disposal,  he  shall  be  deemed  to  have  constructively  received  them,  and  the  seller 
shall  remain  with  the  rights  and  obligations  of  a  mere  depositary. 

379.  If  no  time  has  been  fixed  for  their  deUvery,  the  seller  must  hold  the  sold 
goods  at  the  disposal  of  the  buyer,  within  the  twenty-four  hours  foUowiag  the 
contract. 

380.  The  buyer  must  pay  the  price  of  the  goods  which  have  been  sold  him  in 
the  terms  and  times  agreed.  In  the  absence  of  such  agreement,  he  must  pay  it  at 
once.  Delay  in  paying  the  price  shall  impose  on  him  the  obligation  of  paying  interest 
at  the  legal  rate  on  the  amount  owing  by  him. 

381.  Saving  an  agreement  to  the  contrary,  sums  which  are  paid  as  earnest 
money  in  commercial  sales  shall  be  deemed  to  be  given  on  account  of  the  price. 

382.  The  expenses  of  delivery  in  commercial  sales  shall  be  borne  as  foUows: 
1.  All  such  as  are  occasioned  up  to  placing  the  goods  weighed  or  measured  at  the 
disposal  of  the  buyer  shall  be  borne  by  the  seller;  —  2.  Those  of  their  receipt  and 
removal  from  the  place  of  delivery  shall  be  borne  by  the  buyer. 

383.  A  buyer  who  fails  to  make  a  written  objection  to  the  seller  respecting 
faults  of  quality  or  quantity  in  the  goods,  within  five  days  after  receiving  them,  or 
who  fails  to  make  objection  on  the  ground  of  latent  defects  thereof  within  thirty 
days,  reckoned  from  the  time  he  received  them,  shall  lose  all  right  of  action  and  all 
right  to  sue  the  seller  on  such  grounds. 

384.  Saving  an  agreement  to  the  contrary,  the  seller  in  commercial  sales  shall 
be  responsible  for  the  title  to  the  goods  and  for  compensation. 

385.  Commercial  sales  shall  not  be  rescinded  on  the  ground  of  laesio;  but  in 
addition  to  any  criminal  proceedings  that  may  be  competent  to  him,  the  person 
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y  perjuicios  contra  el  contratante  que  hubiese  procedido  con  fraude  6  malicia  en 
i\  contrato  6  en  su  cumplimiento.    . 

386.  Mentras  que  las  mercancias  vendidas  esten  en  poder  del  vendedor,  aunque 
sea  en  calidad  de  deposito,  este  tendra  preferencia  sobre  ellas  con  respecto  a  cual- 
luier  acreedor,  para  ser  pagado  de  lo  que  se  le  adeude  por  cuenta  del  precio  de 
as  mismas. 

387.  Los  depositos  y  ventas  publicas  a  que  hubiere  lugar  en  la  ejecucion  de 
as  compraventas  meroantiles,  se  haran  por  la  autoridad  judicial. 

Capitulo  II.    De  las  permutas  mercantiles. 

388.  Las  disposiciones  relativas  al  contrato  de  compraventa,  son  apUcables 
il  de  permuta  mercantil,  salva  la  naturaleza  de  este. 

Capitulo  III.    De  las  cesiones  de  creditos  no  endosables. 

389.  Los  creditos  mercantiles  que  no  sean  al  portador  ni  endosables,  se  tras- 
'eriran  por  medio  de  cesion. 

390.  La  cesion  producira  sus  efectos  legales  con  respecto  al  deudor  desde  que 
e  sea  notificada  ante  dos  testigos. 

391.  Salvo  pacto  en  contrario,  el  cedente  de  un  credito  mercantil  respondera 
ian  solo  de  la  legitimidad  del  credito  y  de  la  personalidad  con  que  hizo  la  cesion. 

Tifulo  VII.    De  los  contratos  de  seguros. 
Capitiilo  I.    Del  contrato  de  seguros  en  general. 

392.  Los  contratos  de  seguros  de  cualquiera  especie,  siempre  que  sean  hechos 
jor  empresas,  seran  mercantiles. 

393.  Sera  nulo  todo  contrato  de  seguro:  1.°  Por  la  mala  fe  probada  de  alguna 
le  las  partes  al  tiempo  de  celebrarse  el  contrato ;  —  2.  °  Por  la  inexacta  declaracion 
lei  asegurado,  aun  hecha  de  buena  fe,  siempre  que  pueda  influir  en  la  estimacion 
le  los  riesgos;  —  3.°  Por  la  omision  ti  ocultacion  por  el  asegurado,  de  hechos  6 
iircunstancias  que  hubieran  podido  influir  en  la  celebracion  del  contrato. 

394.  El  contrato  de  seguro  se  consignara  por  escrito,  en  poliza,  6  en  otro  do- 
iumento  publico  6  privado  suscrito  por  los  contratantes. 

395.  La  poUza  del  contrato  de  seguro  debera  contener:  1.°  Los  nombres  del 
bsegurador  y  asegurado;  —  2.°  El  concepto  en  el  cual  se  asegura;  —  3.°  La 
lesignacion  y  estimacion  de  los  objetos  asegurados,  y  las  indicaciones  que  sean 
lecesarias  para  determinar  la  naturaleza  de  los  riesgos;  —  4.°  La  suma  en  que 
e  valuen  los  objetos  del  seguro,  descomponiendola  en  sumas  parciales,  si  asi  lo 
istipularen  los  contratantes,  segun  las  diferentes  clases  de  los  objetos;  —  5.°  La 
luota  6  prima  que  se  obUgue  a  satisfacer  el  asegurado,  la  forma  y  el  modo  del 
)ago,  y  el  lugar  en  que  deba  verificarse;  —  6.°  La  duracion  del  seguro;  — 
'.°  El  dia  y  la  hora  desde  que  comienzan  los  efectos  del  contrato;  —  8.°  Los 
eguros  ya  existentes  sobre  los  mismos  objetos;  —  9.°  Los  demas  pactos  en  que 
Lubieren  convenido  los  contratantes. 

396.  Las  novaciones  que  se  hagan  en  el  contrato  durante  el  termino  del  seguro, 
/Umentando  los  objetos  asegurados,  extendiendo  el  seguro  a  nuevos  riesgos,  redu- 
iendo  estos  6  la  cantidad  asegurada,  6  introduciendo  otra  cualquiera  modificacion 
sencial,  se  consignaran  precisamente  en  la  pohza  del  seguro. 

397.  El  contrato  de  seguro  se  regira  por  los  pactos  hcitos  consignados  en 
ada  poliza  6  documento,  y  en  su  defecto,  por  las  reglas  contenidas  en  este  titulo. 

Capitulo  II.    Del  seguro  contra  incendios. 

398.  Podra  ser  materia  del  contrato  de  seguro  contra  incendios,  todo  objeta 
lueble  6  inmueble  que  pueda  ser  destruido  6  deteriorado  por  el  fuego. 

399.  Los  titulos  6  documentos  mercantiles,  los  del  Estado  6  particulares, 
illetes  de  banco,  acciones  y  obligaciones  de  companias,  piedras  y  metales  preciosos, 
monedados  6  en  pasta,  y  objetos  artisticos,  quedaran  comprendidos  en  el  seguro, 
iempre  que  asi  se  pactare  expresamente,  determinando  en  la  poliza  el  valor  y 
Lrcunstancias  de  dichos  objetos. 
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prejudiced  may  avail  himself  of  an  action  for  damages  against  a  contracting  party 
90^  ^o^^  ^^^  ^^^^^  °^  malice  either  in  the  contract  or  in  carrying  it  out. 
d8b.  So  long  as  the  goods  sold  are  in  the  control  of  the  seller,  although  it  be  as 
a  deposit,  he  shaU  possess  a  preferential  right  over  them  as  regards  all  other  cred- 
itors, to  be  paid  what  may  be  due  to  him  on  account  of  the  price  thereof. 

387.  The  deposits  and  public  sales  which  may  take  place  in  carrying  out  com- 
mercial purchases  and  sales,  shall  be  effected  by  the  judicial  authority. 

Chapter  II.    Commercial  exchange  or  barter. 

388.  The  provisions  relating  to  contracts  of  purchase  and  sale  apply  to  com- 
mercial exchange,  saving  the  nature  of  the  latter  contract. 

Chapter  III.    Assignments  of  non-indorsable  credits. 

389.  Commercial  credits  which  are  neither  to  bearer  nor  indorsable  shall  be 
transferred  by  means  of  assignment. 

390.  An  assignment  shall  produce  its  legal  effects  with  regard  to  the  debtor, 
from  the  time  that  it  is  notified  to  him  in  the  presence  of  two  witnesses. 

391.  Saving  an  agreement  to  the  contrary,  the  assignor  of  a  commercial  credit 
shall  only  be  responsible  for  the  legality  of  the  credit  and  for  the  capacity  in  which 
he  made  the  assignment. 

Title  VU.    Contracts  of  insurance. 
Chapter  I.    Contracts  of  insurance  in  general. 

392.  Contracts  of  insurance  of  all  kinds  shall  be  commercial,  provided  that  they 
are  made  by  (commercial)  undertakings. 

393.  All  insurance  contracts  shall  be  void:  1.  Through  the  proved  bad  faith  of 
any  of  the  parties  at  the  time  of  the  making  of  the  contract;  —  2.  Through  an  in- 
accurate declaration  by  the  assured,  although  made  in  good  faith,  provided  that  it 
can  influence  the  estimation  of  the  risks ;  —  3.  Through  an  omission  or  concealment 
by  the  assured  of  facts  or  circumstances  which  might  have  influenced  the  making 
of  the  contract. 

394.  Contracts  of  insurance  shall  be  set  forth  in  a  written  policy  or  other 
public  or  private  document,  signed  by  the  contracting  parties. 

395.  The  policy  of  the  insurance  contract  must  contain:  1.  The  names  of  the 
insurer  and  of  the  assured;  —  2.  The  concept  in  which  the  insurance  is  made;  — 
3.  The  description  and  valuation  of  the  subject-matter  of  the  insurance,  and  such 
indications  as  are  necessary  for  determining  the  nature  of  the  risks;  —  4.  The  sum 
at  which  the  subject-matter  of  the  insurance  is  valued,  dividing  it  into  separate  sums 
according  to  the  different  classes  of  the  subject-matter,  if  the  contracting  parties 
so  agree;  —  5.  The  instalment  or  premium  which  the  assured  binds  himself  to  pay, 
the  form  and  manner  of  payment,  and  the  place  where  it  has  to  be  effected;  — 
6.  The  duration  of  the  insurance ;  —  7.  The  day  and  hour  from  which  the  effects  of  the 
contract  are  to  commence;  —  8.  The  insurances  already  in  existence  on  the  same  sub- 
ject-matter; —  9.  Such  other  bargains  as  the  contracting  parties  have  agreed  upon. 

396.  Changes  which  may  be  made  in  the  contract  during  the  term  of  the 
insurance,  by  increasing  the  objects  insured,  extending  the  insurance  to  fresh  risks, 
reducing  the  latter  or  the  sum  assured,  or  introducing  any  other  essential  modifi- 
cation, shall  be  precisely  set  forth  in  the  policy  of  insurance. 

397.  Contracts  of  insurance  shall  be  governed  by  such  lawful  bargains  as  are 
set  forth  in  each  policy  or  document,  and  failing  them,  by  the  rules  contained  in 
this  Title. 

Chapter  II.     Fire  insurance. 

398.  All  movable  or  immovable  objects  which  may  be  destroyed  or  deteriorat- 
ed by  fire  may  be  the  subject-matter  of  a  contract  of  fire  insurance. 

399.  Commercial  securities  or  documents,  those  of  the  State  or  private  per- 
sons, bank  notes,  shares  and  bonds  of  companies,  precious  stones  and  metals,  the 
latter  whether  coined  or  in  bar,  and  objects  of  art,  shall  be  included  in  the  insurance, 
provided  that  it  is  expressly  so  agreed,  and  that  the  value  and  particulars  of  such 
objects  are  determined  by  the  policy. 
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400.  En  el  contrato  de  seguros  contra  incendios,  para  que  el  asegurador  quede 
obligado,  debera  haber  percibido  la  prima  unica  convenida  6  las  paroiales  en  los 
plazos  que  se  hubiesen  fijado. 

La  prima  del  seguro  se  pagara  anticipadamente,  y  por  el  pago  la  hard  suya 
el  asegurador,  sea  cualquiera  la  duracion  del  seguro. 

401.  Si  el  asegurado  demorase  el  pago  de  la  prima,  el  asegurador  podra  res- 
cindir  el  contrato  dentro  de  las  primeras  cuarenta  y  ocho  horas,  comunicando  in- 
mediatamente  su  resolucion  al  asegurado. 

Si  no  hiciere  uso  de  este  derecho,  se  entendera  subsistente  el  contrato,  y  tendra 
accion  ejecutiva  para  exigir  el  pago  de  la  prima  6  primaa  vencidas,  sin  otro  requi- 
sito  que  el  reconocimiento  de  las  firmas  de  la  pofiza, 

402.  En  caso  de  total  incendio,  las  sumas  en  que  se  val6en  los  efectos  del 
seguro,  las  primas  satisfechas  por  el  asegurado,  las  designaciones  y  las  valuaciones 
contenidas  en  la  p61iza,  constituir4n  la  prueba  de  la  existencia  de  los  efectos  ase- 
gurados  en  el  momento  y  en  el  local  en  que  ocurra  el  incendio,  salvo  lo  que  pudiera 
probarse  en  contrario. 

El  asegurado,  en  caso  de  incendio  parcial,  adminiculara  con  otra  prueba,  la 
de  la  poUza,  para  fijar  el  valor  que  restare  despu6s  del  incendio  en  el  objeto  ase- 
gurado. 

403.  La  sustitucion  6  cambio  de  los  objetos  asegurados  por  otros  de  distinto 
genero  6  especie,  no  comprendidos  en  el  seguro,  anulara  el  contrato,  a  contar  desde 
el  momento  en  que  se  hizo  la  sustitucion. 

404.  La  alteraci6n  6  la  trasformacion  de  los  objetos  asegurados,  por  caso 
fortuito  6  por  hecho  de  tercera  persona,  daran  derecho  a  cualquiera  de  las  partes 
para  rescindir  el  contrato. 

405.  El  seguro  contra  incendios  comprendera  la  reparacion  6  indemnizacion 
de  todos  los  daiios  y  perdidas  materiales  causados  por  la  accion  directa  del  fuego 
y  por  las  consecuencias  inevitables  del  incendio,  y  en  particular:  1.°  Los  gastos 
que  ocasione  al  asegurado  el  trasporte  de  los  efectos  con  el  fin  de  salvarlos;  — 
2.°  Los  menoscabos  que  sufran  estos  mismos  objetos  salvados;  —  3.°  Los  danos 
que  ocasionen  las  medidas  adoptadas  por  la  autoridad,  en  lo  que  sea  objeto  del 
seguro,  para  cortar  6  extinguir  el  incendio. 

406.  En  los  seguros  contra  accidentes  meteorologicos  explosiones  de  gas  6 
de  aparatos  de  vapor,  el  asegurador  solo  respondera  de  las  consecuencias  del  incendio, 
si  este  tuviere  lugar,  salvo  pacto  en  contrario. 

407.  El  seguro  contra  incendios  no  comprendera,  salvo  pacto  en  contrario, 
los  perjuicios  que  puedan  seguirse  al  asegurado  por  suspension  de  trabajos,  para- 
Uzacion  de  industria,  suspension  de  rendimientos  de  la  finca  incendiada,  6  cuales- 
quiera  otras  causas  analogas  que  ocasionen  p6rdidas  6  quebrantos. 

408.  El  asegurador  garantizara  al  asegurado  contra  los  efectos  del  incendio, 
bien  se  origiae  de  caso  fortuito,  bien  de  malquerencia  de  extranos,  6  de  negUgencia 
propia  6  de  las  personas  de  las  cuales  responde  civilmente. 

El  asegurador,  salvo  pacto  en  contrario,  no  respondera  de  los  incendios  ocasio- 
nados  por  el  deUto  del  asegurado,  ni  por  fuerza  mUitar,  en  caso  de  guerra,  ni  de 
los  que  se  causen  en  tumultos  populares,  asi  como  de  los  producidos  por  erupciones, 
volcanes  y  temblores  de  tierra. 

409.  La  garantia  del  asegurador  solo  se  extendera  a  los  objetos  asegurados 
y  en  el  sitio  en  que  lo  fueron,  y  en  ninglin  caso  excedera  su  responsabilidad  de  la 
3uma  en  que  se  valuaren  los  objetos  6  se  estimaron  los  riesgos. 

410.  El  asegurado  debera  dar  cuenta  al  asegurador:  1.°  De  todos  los  seguros, 
anterior,  simultanea  6  posteriormente  celebrados;  —  2.°  De  las  modificaciones 
que  hayan  sufrido  los  seguros  que  se  expresaron  en  la  pohza;  —  3.°  De  los 
Bambios  y  alteraciones  en  caUdad  que  hayan  sufrido  los  objetos  asegurados  y  que 
Eiumenten  los  riesgos. 

411.  Los  efectos  asegurados  por  todo  su  valor  no  podran  serlo  por  segunda 
vez,  mientras  subsista  el  primer  seguro,  excepto  en  el  caao  en  que  los  nuevos  ase- 
^uradores  garanticen  6  afiancen  el  oumphmiento  del  contrato  celebrado  con  el 
primer  asegurador. 

412.  Si  en  diferentes  contratos  un  mismo  objeto  hubiere  sido  asegurado  por 
ana  parte  alicuota  de  su  valor,  los  aseguradores  contribuiran  a  la  indemnizacion 
i  prorrata  de  las  sumas  que  aseguraron. 
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^^^-  J^  order  that  the  insurer  may  be  bound  by  a  contract  of  fire  insurance, 
he  must  have  received  the  single  agreed  premium  or  the  instalments  at  the  times 
which  have  been  fixed. 

R:emiums  of  insurance  shall  be  paid  in  advance,  and  by  the  fact  of  payment 
shall  become  the  property  of  the  insurer,  whatever  be  the  duration  of  the  insurance. 

■  a\  *^^  assured  is  guilty  of  delay  in  paying  the  premium,  the  insurer  may 
rescind  the  contract  within  the  first  four  and  twenty  hours,  by  immediately  com- 
mumcating  his  resolution  to  the  assured. 

If  he  fails  to  avail  himself  of  this  right,  the  contract  shall  be  understood  to  be 
subsisting,  and  he  may  bring  an  executive  action  for  demanding  payment  of  the 
due  premium  or  premiums,  with  no  other  requisite  than  the  acknowledgment  of 
the  signatures  of  the  policy. 

402.  In  case  of  a  total  loss,  the  sums  at  which  the  effects  of  the  insurance  are 
valued,  the  premiums  paid  by  the  assured,  the  descriptions  and  valuations  contained 
in  the  policy,  shall  constitute  proof  of  the  existence  of  the  insured  effects  at  the 
time  and  at  the  place  of  the  occurrence  of  the  fire,  saving  what  may  be  proved  to 
the  contrary. 

In  the  case  of  a  partial  loss,  the  assured  shall  strengthen  the  evidence  of  the 
policy  by  other  evidence,  in  order  to  fix  the  remaining  value  of  the  insured  subject- 
matter  after  the  fire. 

403.  Substitution  or  exchange  of  the  insured  objects  for  others  of  a  distinct 
genus  or  species,  not  comprised  in  the  insurance,  shall  annul  the  contract,  calculated 
from  the  day  on  which  such  substitution  was  made. 

404.  Alteration  or  transformation  of  the  insured  objects  by  fortuitous  event  or 
by  the  act  of  a  third  person,  shall  entitle  any  of  the  parties  to  rescind  the  contract. 

405.  A  fire  insurance  shall  include  reparation  or  indemnity  of  or  for  all  the 
material  damage  and  losses  caused  by  the  direct  action  of  the  fire  and  by  the 
unavoidable  consequences  thereof,  and  in  particular:  1.  The  expenses  occasioned  to 
the  assured  by  removing  the  effects  with  the  intention  of  salving  them;  —  2.  The 
depreciations  suffered  by  these  said  salved  objects;  —  3.  The  damage  occasioned  by 
the  measures  adopted  by  the  public  authority  in  order  to  hmit  or  extinguish  the  fire 
in  so  far  as  it  is  a  subject-matter  of  the  insurance. 

406.  In  insurances  against  meteorological  accidents,  explosions  of  gas  or  of 
steam  machinery,  the  insurer  shall  only  be  liable  for  the  consequences  of  the  fire, 
when  such  takes  place,  saving  an  agreement  to  the  contrary. 

407.  Saving  an  agreement  to  the  contrary,  fire  insurances  shall  not  include 
d.etriment  which  may  happen  to  the  assured  through  suspension  of  works,  paralysa- 
tion  of  industry,  suspension  of  returns  from  a  burnt  estate,  or  any  other  analogous 
causes  which  occasion  losses  or  damage. 

408.  The  insurer  shall  guarantee  the  assured  against  the  effects  of  fire,  whether 
it  arises  from  a  fortuitous  event,  malice  of  persons  foreign  to  the  contract,  his  own 
negligence  or  that  of  persons  for  whom  he  is  civUly  responsible. 

Saving  an  agreement  to  the  contrary,  the  insurer  shall  not  be  liable  for  fires 
which  are  occasioned  by  the  wrongful  act  of  the  assured,  or  by  military  force  in 
case  of  war,  or  for  those  which  are  caused  in  popular  tumults,  or  for  those  which  are 
produced  by  eruptions,  volcanoes  or  earthquakes. 

409.  The  guaranty  of  the  insurer  shall  only  extend  to  the  insured  subject- 
matter  and  in  the  place  where  it  existed,  and  in  no  event  shall  it  exceed  his  liability 
for  the  sum  at  which  the  subject-matter  was  valued  or  the  risks  estimated. 

410.  The  assured  must  report  to  the  insurer:  1.  All  insurances,  whether  made 
previously,  simultaneously  or  subsequently;  —  2.  Such  alterations  as  have  been 
experienced  by  the  insurances  stated  on  the  policy;  —  3.  Such  changes  and  altera- 
tions in  quality  as  may  have  been  experienced  by  the  insured  subject-matter  and 
as  increase  the  risks. 

411.  Effects  which  have  been  insured  for  their  whole  value  cannot  be  insured 
a  second  time,  so  long  as  the  former  insurance  is  subsisting,  except  when  the  new 
insurers  guarantee  or  secure  the  performance  of  the  contract  made  with  the  first 
insurer. 

412.  If  the  same  subject-matter  has  been  insured  at  a  certain  part  of  its  value 
by  different  contracts,  the  insurers  shall  contribute  to  the  indemnity  in  proportion 
to  the  sums  which  they  assured. 
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El  asegurador  podra  ceder  a  otros  aseguradores  parte  6  partes  del  seguro, 
pero  quedando  obligado  directa  6  exclusivamente  con  el  asegurado. 

En  los  casos  de  cesion  de  partes  del  seguro,  6  de  reaseguro,  los  cesionarios  que 
reciban  la  parte  proporcional  de  la  prima  quedaran  obligados,  respecto  del  primer 
asegurador,  a  concurrir  en  igual  proporcion  i  la  indemnizacion,  asumiendo  la  re- 
sponsabilidad  de  los  arreglos,  transacciones  y  pactos  en  que  convinieren  el  ase- 
gurado y  el  principal  6  primer  asegurador. 

413.  Por  muerte,  liquidacion  6  quiebra  del  asegurado,  y  venta  6  traspaso  de 
los  efectos,  no  se  aumentara  el  seguro,  si  fuere  inmueble  el  objeto  asegurado. 

Por  muerte,  liquidacion  6  quiebra  del  asegurado,  y  venta  6  traspaso  de  los 
efectos,  si  el  objeto  asegurado  fuere  mueble,  fabrica  6  tienda,  el  asegurador  podra 
rescindir  el  contrato. 

En  caso  de  rescision,  el  asegurador  debera  hacerlo  saber  al  asegurado  6  k  sus 
representantes,  en  el  plazo  improrrogable  de  quince  dias. 

414.  Si  el  asegurado  6  su  representante  no  pusieren  en  conocimiento  del  ase- 
gurador cualquiera  de  los  hechos  enumerados  en  el  parrafo  segundo  del  articulo 
anterior,  dentro  del  plazo  fijado,  el  contrato  se  tendra  por  nulo  desde  la  fecha  en 
que  aquellos  hechos  hubieren  ocurrido. 

415.  Los  bienes  muebles  estaran  afectos  al  pago  de  la  prima  del  seguro,  con 
preferencia  al  de  cualesquiera  otros  creditos  vencidos. 

En  cuanto  a  los  inmuebles,  se  estara  a  lo  que  disponga  el  derecho  comun. 

416.  En  caso  de  siniestro,  el  asegurado  debera  participarlo  inmediatamente 
9,1  asegurador,  prestando  asimismo  ante  el  juez  competente  una  declaracion  com- 
prensiva  de  los  objetos  existentes  al  tiempo  del  siniestro,  y  de  los  efectos  salvados, 
asi  como  del  importe  de  las  perdidas  sufridas,  segun  su  estimaci6n. 

417.  La  valuaci6n  de  los  dafios  causados  por  el  incendio  se  fijara  por  peritos, 
en  la  forma  establecida  por  la  poliza,  por  convenio  que  celebren  las  partes,  6  en  su 
defecto,  con  arreglo  a  lo  dispuesto  en  la  ley  de  Procedimientos  Civiles. 

418.  Los  peritos  decidiran:  1.°  Sobre  las  causas  del  incendio;  —  2.°  Sobre  el 
valor  real  de  los  objetos  asegurados  el  dia  del  incendio,  antes  de  que  este  hubiere 
tenido  lugar;  —  3.°  Sobre  el  valor  de  los  mismos  objetos  despues  del  siniestro,  y 
sobre  todo  lo  demas  que  se  someta  a  su  juicio. 

419.  El  asegurador  estara  obligado  a  satisfacer  la  indemnizacion  fijada  por 
los  peritos,  en  los  diez  dias  siguientes  a  su  decision,  una  vez  consentida. 

En  caso  de  mora,  el  asegurador  abonar^  al  asegurado  el  interes  legal  de  la 
cantidad  debida,  desde  el  vencimiento  del  termino  expresado. 

420.  La  decision  de  los  peritos  sera  titulo  ejecutivo  contra  el  asegurador,  si 
fuere  dada  ante  notario;  y  si  no  lo  fuere,  previa  confesion  judicial  de  los  peritos, 
y  reconocimiento  de  sus  firmas  y  de  la  verdad  del  documento. 

421.  Dentro  de  los  diez  dias  fijados  en  el  art.  419,  el  asegurador  pagara  en 
numerario  el  dano  sufrido:  6  reparara,  reedificara  6  reemplazara,  segun  su  g6nero 
6  especie,  en  todo  6  en  parte,  los  objetos  asegurados  y  destruidos  por  el  incendio, 
si  convinieron  en  eUo. 

422.  El  asegurador  podra  adquirir  para  si  los  efectos  salvados,  siempre  que 
abone  al  asegurado  el  valor  real,  con  sujecion  a  la  tasacion  de  que  trata  el  caso  2. " 
del  art.  418. 

423.  El  asegurador,  fijada  la  indemnizacion,  se  subrogara,  de  pleno  derecho, 
en  los  del  asegurado,  asi  como  en  las  acciones  que  a  fete  competan,  contra  todos 
los  autores  6  responsables  del  incendio,  por  cualquier  caracter  6  titulo  que  sea. 

424.  El  asegurador,  despues  del  siniestro,  podra  rescindir  el  contrato  para 
accidentes  ulteriores,  asi  como  cualquier  otro  que  hubiere  hecho  con  el  mismo  ase- 
gurado, avisando  a  este  con  quince  dias  de  anticipacion  y  devolviendole  la  parte 
de  prima  correspondiente  al  plazo  no  trascurrido. 

425.  Los  gastos  que  ocasionen  la  tasacion  pericial  y  la  hquidacion  de  la  in- 
demnizacion, seran  de  cuenta  y  cargo,  por  mitad,  del  asegurado  y  del  asegurador; 
pero  si  hubiere  exageracion  manifiesta  del  daiio  por  parte  del  asegurado,  6ste  sera 
el  linloo  reaponsable  de  eUos. 
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An  insurer  may  assign  part  or  parts  of  the  insurance  to  other  insurers,  but  shall 
remain  directly  and  exclusively  bound  to  the  assured. 

In  cases  of  assignment  of  parts  of  an  insurance,  or  of  a  reinsurance,  assignees 
who  receive  the  proportionate  part  of  the  premium  shall  be  bound,  as  regards  the 
first  insurer,  to  contribute  to  the  indemnity  in  like  proportion,  and  shall  assume 
liability  for  the  arrangements,  compromises  and  agreements  which  may  be  made  by 
the  assured  with  the  principal  or  first  insurer. 

413.  If  the  subject-matter  of  the  insurance  is  an  immovable,  the  insurance 
shall  not  be  increased  by  the  death,  liquidation  or  bankruptcy  of  the  assured,  or  by 
the  sale  or  transfer  of  the  effects. 

If  the  subject-matter  of  the  insurance  is  a  movable,  a  factory  or  shop,  the 
insurer  may  rescind  the  contract  on  the  death,  liquidation  or  bankruptcy  of  the 
assured,  or  the  sale  or  transfer  of  the  effects. 

In  the  event  of  rescission,  the  insurer  must  give  notice  thereof  to  the  assured 
or  to  his  representatives  within  the  absolute  period  of  fifteen  days. 

414.  If  the  assured  or  his  representative  fails  to  bring  to  the  notice  of  the  in- 
surer any  of  the  facts  enumerated  in  the  second  paragraph  of  the  preceding  article, 
within  the  period  fixed,  the  contract  shall  be  deemed  to  be  void  from  the  date  on 
which  such  facts  have  occurred. 

415.  The  movable  property  shall  be  subject  to  the  payment  of  the  insurance 
premium  in  preference  to  all  other  due  credits. 

As  regards  immovables,  the  provisions  of  the  common  law  shall  apply. 

416.  In  the  event  of  a  casualty,  the  assured  must  give  immediate  notice  thereof 
to  the  insurer,  and  shall  also  make  a  declaration  before  the  competent  judge  com- 
prising the  effects  in  existence  at  the  time  of  the  casualty  and  of  the  effects  salved, 
as  well  as  of  the  amount  of  the  losses  suffered  according  to  his  estimation. 

417.  The  valuation  of  the  damage  caused  by  the  fire  shall  be  fixed  by  experts, 
as  estabUshed  by  the  policy,  or  by  agreement  made  by  the  parties,  or  failing  this,  in 
accordance  with  the  provisions  of  the  Code  of  Civil  Procedure. 

418.  The  experts  shall  decide:  1.  On  the  causes  of  the  fire;  —  2.  On  the  actual 
value  of  the  insured  subject-matter  on  the  day  of  the  fire,  before  this  took  place ;  — 
3,  On  the  value  of  the  same  objects  after  the  casualty,  and  on  all  other  matters 
which  are  submitted  to  their  judgment. 

419.  The  insurer  shall  be  bound  to  pay  the  indemnity  fixed  by  the  experts 
within  ten  days  following  their  decision,  when  it  has  been  arrived  at. 

In  the  event  of  delay,  the  insurer  shall  pay  to  the  assured  legal  interest  on  the 
sum  due,  from  the  expiration  of  the  said  period. 

420.  The  decision  of  the  experts  shall  form  an  executive  title  as  against  the 
insurer,  if  it  is  given  in  the  presence  of  a  notary ;  and  if  it  is  not  so  given,  then  on 
previous  judicial  admission  by  the  experts,  and  of  acknowledgment  of  their  signa- 
tures and  of  the  truth  of  the  document. 

421.  The  insurer  shall  pay  the  damage  suffered  in  cash  within  the  ten  days 
fixed  by  article  419 ;  or  shall  repair  or  replace  the  objects  insured  and  destroyed  by 
the  fire  if  they  agree  thereto,  acording  to  their  genus  or  species,  in  whole  or 
in  part. 

422.  The  insurer  may  acquire  the  salved  effects  for  himself,  provided  that  he 
pays  the  true  value  to  the  assured,  subject  to  the  valuation  mentioned  in  case  2  of 
article  418. 

423.  When  the  indemnity  has  been  fixed,  the  insurer  shall  ipso  facto  be  sub- 
rogated to  the  rights  of  the  assured,  so  also  he  shall  replace  him  in  such  rights  of 
action  as  are  competent  to  him  against  all  the  authors  or  persons  responsible  for 
the  fire,  in  whatever  character  or  on  whatever  ground  it  may  be. 

424.  After  a  casualty,  the  insurer  may  rescind  the  contract  as  regards  subse- 
quent casualties,  as  well  as  any  other  contract  which  he  may  have  made  with  the 
same  assured,  by  giving  him  fifteen  days'  notice  thereof  and  returning  him  such  part 
of  the  premium  as  corresponds  to  the  unexpired  period. 

425.  The  expenses  which  are  occasioned  by  the  expert  valuation  and  settling 
the  indemnity  shall  be  borne  half  by  the  assured  and  half  by  the  insurer;  but  if 
there  is  any  manifest  exaggeration  of  the  damage  on  the  part  of  the  assured,  the 
latter  shall  be  the  only  one  liable  therefor. 
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Capitulo  III.    Del  seguro  sobre  la  vida. 

426.  El  seguro  sobre  la  vida  comprendera  todas  las  combinaciones  que  puedan 
hacerse,  pactaiido  entregas  de  primas  6  entregas  de  capital  a  cambio  de  disfrute 
de  renta  vitaUcia,  6  hasta  cierta  edad,  6  percibo  de  capitales,  al  faUecimiento  de 
persona  cierta,  en  favor  del  asegurado,  su  causa  habiente  6  una  tercera  persona, 
y  cualquiera  otra  combinacion  semejante  6  analoga. 

427.  La  poUza  del  seguro  sobre  la  vida  contendra,  ademds  de  los  requisites 
que  exige  el  art.  395,  los  siguientes:  1.°  Expresion  de  la  cantidad  que  se  asegura, 
en  capital  6  renta;  —  2.°  Expresion  de  las  disminuciones  6  aumentos  del  capital 
6  rentas  asegurados,  y  de  las  fechas  desde  las  cuales  deberan  contarse  aqueUos 
aumentos  6  disminuciones. 

428.  Podra  celebrarse  este  contrato  de  seguro  por  la  vida  de  un  individuo  6 
de  varios,  sin  exclusion  de  edad,  condiciones,  sexo  6  estado  de  salud. 

429.  Podra  constituirse  el  seguro  a  favor  de  una  tercera  persona,  expresando 
en  la  poUza  el  nombre,  apeUido  y  condiciones  del  donatario  6  persona  asegurada, 
6  determinandola  de  algiin  otro  modo  indudable. 

430.  El  que  asegure  a  una  tercera  persona  es  el  obUgado  a  cumpUr  las  condi- 
ciones del  seguro,  siendo  apMcable  a  este  lo  dispuesto  en  los  arts.  436  y  440. 

431.  Solo  el  que  asegure  y  contrate  directamente  con  la  Compania  aseguradora, 
estara  obligado  al  cumpUmiento  del  contrato  como  asegurado  y  a  la  entrega  consi- 
guiente  del  capital,  ya  satisfaciendo  la  cuota  unica,  ya  las  parciales  que  se  hayan 
estipulado. 

La  poUza,  sin  embargo,  dara  derecho  a  la  persona  asegurada  para  exigir  de  la 
CJompaiiia  aseguradora  el  cumplimiento  del  contrato. 

432.  Solo  se  entenderan  comprendidos  en  el  seguro  sobre  la  vida  los  riesgos 
que  especifica  y  taxativamente  se  enumeren  en  la  poUza. 

433.  El  seguro  para  el  caso  de  muerte  no  comprendera  el  faUecimiento  si 
ocurriere  en  cualquiera  de  los  casos  siguientes:  1.°  Si  el  asegurado  faUeciere  en 
duelo  6  de  resultas  de  el;  —  2.°  Si  se  suicidare;  —  3.°  Si  sufriere  la  pena  capital 
por  deHtos  comunes. 

434.  El  seguro  para  el  caso  de  muerte  no  comprendera,  salvo  el  pacto  en 
contrario,  y  el  pago  correspondiente  por  el  asegurado  de  la  sobreprima  exigida  por 
el  asegurador:  1.°  El  faUecimiento  ocurrido  en  viajes  fuera  de  la  RepubUca;  — • 
2.  °  El  que  ocurriere  en  el  servicio  mUitar  de  mar  6  tierra  en  tiempo  de  guerra ;  — 
3.°  El  que  ocurriere  en  cualquier  empresa  6  becho  extraordinario  y  notoriamente 
temerario  6  imprudente. 

435.  El  asegurado  que  demore  la  entrega  del  capital  6  de  la  cuota  convenida, 
no  tendra  derecho  a  reclamar  el  importe  del  seguro  6  cantidad  asegurada,  si  sobre- 
viniere  el  siniestro  6  se  cumpliere  la  condicion  del  contrato  estando  61  en  des- 
cubierto. 

436.  Si  el  asegurado  h'ubiere  satisfecho  varias  cuotas  parciales  y  no  pudiere 
continuar  el  contrato,  lo  avisara  al  asegurador,  rebajandose  el  capital  asegurado 
hasta  la  cantidad  que  este  en  justa  proporcion  con  las  cuotas  pagadas,  con  arreglo 
a  los  calculos  que  aparecieren  en  las  tanfas  de  la  Compania  aseguradora,  y  habida 
cuenta  de  los  riesgos  corridos  por  esta,  salvo  pacto  en  contrario. 

437.  El  asegurado  debera  dar  cuenta  al  asegurador  de  los  seguros  sobre  la 
vida  que  anterior  6  simultaneamente  celebre  con  otras  companias  aseguradoras. 
La  falta  de  este  requisitio  privara  al  asegurado  de  los  beneficios  del  seguro, 
asistiendole  solo  el  derecho  a  exigir  el  valor  de  la  poUza. 

438.  Las  cantidades  que  el  asegurador  deba  entregar  a  la  persona  asegurada, 
en  cumplimiento  del  contrato,  seran  propiedad  de  esta  y  de  sus  herederos,  aun 
contra  las  reclamaciones  de  los  herederos  legitimes  y  acreedores  de  cualquiera  clase 
del  que  hubiere  hecho  el  seguro  a  favor  de  aqueUa. 

439.  El  concurso  6  quiebra  del  asegurado  no  anulara  ni  rescindira  el  contrato 
de  seguro  sobre  la  vida;  pero  podra  reducLrse,  a  soUcitud  de  los  representantes  legi- 
times de  la  quiebra,  6  Uquidarse  en  los  terminos  que  fija  el  art.  436. 

440.  Las  pohzas  de  seguros  sobre  la  vida,  una  vez  entregades  los  capitales  6 
satisfechas  las  cuotas  a  que  se  obUgo  el  asegurado,  seran  endosables,  estampandose 
el  endoso  en  la  misma  poUza  y  haciendose  saber  a  la  Compania  aseguradora  de  una 
manera  autentica  por  el  endesante  y  el  endosatorio. 
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Chapter  III.    Life  assurance. 

426.  Life  assurance  shall  include  all  possible  combinations,  under  an  agree- 
ment to  pay  premiums  or  capital  sums  in  exchange  for  the  enjoyment  of  an  an- 
nuity for  life,  or  up  to  a  certain  age,  or  the  receipt  of  capital  sums  on  the  death 
of  a  certain  person,  by  the  assured,  his  successor  in  right  or  a  third  person,  or  any 
other  similar  or  analogous  combinations. 

427.  Besides  the  requisites  demanded  by  article  395,  a  policy  of  life  assurance 
shall  contain  the  foUowiag:  1.  A  statement  of  the  sum  insured,  either  as  capital 
or  as  a  periodical  payment;  —  2.  A  statement  of  diminutions  or  increases  of  the 
capital  sum  or  periodical  payments  insured,  and  of  the  dates  from  which  those  in- 
creases or  dimiautions  are  to  be  reckoned. 

428.  This  contract  of  assurance  may  be  made  on  the  life  of  one  or  more  indivi- 
duals, without  exclusion  of  age,  status,  sex  or  condition  of  health. 

429.  An  assurance  may  be  constituted  in  favour  of  a  third  person,  by  stating 
in  the  policy  the  names,  surnames  and  status  of  the  donee  or  person  assured,  or  by 
determining  it  in  some  other  undoubted  manner. 

430.  A  person  who  insures  a  third  person  is  bound  to  fulfil  the  conditions  of 
the  insurance,  and  the  provisions  of  articles  436  and  440  shall  apply  to  him. 

431.  Only  the  person  who  assures  and  contracts  directly  with  the  insuring 
company  shall  be  bound  to  perform  the  contract  as  assured  and  to  make  the  con- 
sequent payment  of  capital  sum,  either  by  paying  a  single  contribution,  or  such 
partial  contributions  as  have  been  agreed. 

Nevertheless,  the  policy  shaU  entitle  the  assured  person  to  require  the  insurance 
company  to  perform  the  contract. 

432.  Only  such  risks  as  are  specifically  and  in  detail  enumerated  in  the  policy 
shall  be  deemed  to  be  included  in  a  life  assurance. 

433.  An  assurance  for  the  event  of  death  shall  not  include  a  death  which 
occurs  in  any  of  the  following  cases:  1.  If  the  assured  dies  in  a  duel  or  from  the 
results  thereof;  —  2.  If  he  commits  suicide;  —  3.  If  he  suffers  capital  punishment 
for  ordinary  crimes. 

434.  Saving  an  agreement  to  the  contrary,  and  in  the  absence  of  the  corre- 
sponding payment  by  the  assured  of  the  extra  premium  demanded  by  the  insurer, 
an  assurance  for  the  event  of  death  shall  not  include :  1.  A  death  which  has  occurred 
on  journeys  outside  the  Republic;  —  2.  One  which  occurs  on  military  service  by 
sea  or  land  in  time  of  war;  —  3.  One  which  occurs  in  any  extraordinary  under- 
taking or  act  which  is  notoriously  rash  or  imprudent. 

435.  An  assured  person  who  delays  the  payment  of  the  capital  sum  or  the 
agreed  contribution,  shall  not  be  entitled  to  claim  the  amount  of  the  insurance  or 
the  sum  insured,  if  the  casualty  happens  or  the  condition  of  the  contract  is  fulfilled 
while  he  is  still  in  arrear. 

436.  If  the  assured  has  paid  several  partial  contributions  and  is  unable  to 
continue  the  contract,  he  shall  give  notice  to  the  insurer,  and  the  capital  insured 
shall  be  lowered  to  such  sum  as  is  in  just  proportion  to  the  contributions  paid, 
according  to  the  calculations  which  appear  in  the  tariffs  of  the  insurance  company, 
and  taking  in  to  account  the  risks  already  run,  saving  an  agreement  to  the  contrary. 

437.  The  assured  must  report  to  the  insurer  such  life  assurances  as  he  may 
previously  have  made  or  simultaneously  may  make  with  other  insurance  companies. 
Non-fulfilment  of  this  requirement  shall  deprive  the  assured  of  the  benefits  of  the  as- 
surance, and  he  shall  only  retain  the  right  to  claim  the  (surrender)  value  of  the  poHcy. 

438.  The  sums  which  the  insurer  has  to  pay  to  the  person  assured  in  perfor- 
mance of  the  contract,  shall  be  the  property  of  the  latter  and  of  his  heirs,  even  in 
opposition  to  claims  made  by  the  lawful  heirs  or  creditors  of  all  kinds  of  the  person 
who  has  made  the  assurance  in  favour  of  the  former. 

439.  The  insolvency  or  bankruptcy  of  the  assured  shall  not  annul  or  rescind 
a  contract  of  life  assurance ;  but  on  the  application  of  the  lawful  representatives  of  the 
bankruptcy,  the  assurance  may  be  reduced  or  be  liquidated  as  determined  by  ar- 
ticle 436.  ,  .„■.■■, 

440.  As  soon  as  the  capital  sums  or  the  contributions  have  been  paid  which 
the  assured  bound  himself  to  pay,  the  policies  of  life  assurance  shall  be  indorsable, 
by  the  indorsement  being  written  out  on  the  policy  and  by  giving  notice  on  the 
part  of  the  indorser  and  indorsee  to  the  insurance  company  in  an  authentic  manner. 
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441.  El  contrato  de  seguro  sobre  la  vida,  a  cantidad  y  plazo  determinados, 
producira  accion  ejecutiva  en  favor  de  ambos  contratantes.  Si  el  asegurado  dejase 
de  pagar  en  los  plazos  fijados  las  cantidades  determinadas  en  el  contrato,  podra  el 
asegurador  exigirle  ejecutivamente  el  pago  de  las  pensiones  que  adeude,  6  rescindir 
el  contrato,  devolviendo  a!  asegurado  las  pensiones  que  hubiere  pagado,  comu- 
oicando  su  resolucion  en  un  t^rmino  que  no  exceda  de  los  veinte  dias  siguientes 
al  vencimiento. 

Capitulo  IV.    Del  seguro  de  trasporte  terrestre. 

442.  Podran  ser  objeto  del  contrato  de  seguro  contra  los  riesgos  de  trasporte, 
todos  los  efectos  trasportables  por  los  medios  propios  de  la  locomocidn  terrestre. 

443.  Ademas  de  los  requisites  que  debe  contener  la  poliza,  segun  el  articulo  395, 
la  de  seguro  de  trasporte  contendra:  1.°  La  empresa  6  persona  que  se  encargue 
del  trasporte ;  —  2.  °  Las  calidades  especificas  de  los  efectos  asegurados,  con  expresion 
del  numero  de  bultos  y  de  las  marcas  que'  tuvieren;  —  3.°  La  designacion  del  punto 
en  donde  se  hubieren  de  recibir  los  generos  asegurados,  y  del  en  que  se  haya  de 
hacer  la  entrega. 

444.  Podran  asegurar,  no  solo  los  duenos  de  las  mercaderias  trasportadas, 
sino  todos  los  que  tengan  interns  6  responsabilidad  en  su  conservacion,  expresando 
en  la  poliza  el  concepto  en  que  contratan  el  seguro. 

445.  El  contrato  de  seguro  de  trasportes  comprendera  todo  genero  de  riesgos, 
sea  cualquiera  la  causa  que  los  origine;  pero  el  asegurador  no  respondera  de  los 
deterioros  originados  por  vicio  propio  de  la  cosa  6  por  el  trascurso  natural  del  tiempo, 
salvo  pacto  en  contrario. 

446.  En  los  cases  de  deterioro  por  vicio  de  la  cosa  6  trascurso  del  tiempo,  el 
asegurador  justificara  judicialmente  el  estado  de  las  mercaderias  aseguradas,  dentro 
de  las  veinticuatro  horas  siguientes  a  su  Uegada  al  lugar  en  que  deban  entregarse. 

Sin  esta  justificacion  no  sera  admisible  la  excepcion  que  proponga  para  eximirse 
de  su  responsabilidad  como  asegurador. 

447.  Los  aseguradores  se  subrogaran,  de  pleno  derecho.  en  los  que  competan 
a  los  asegurados,  para  repetir  contra  los  porteadores  los  daiios  de  que  fueren  respon- 
sables  con  arreglo  a  las  prescripciones  de  este  Codigo. 

Capitulo  V.    De  las  demds  clases  de  seguros. 

448.  Podra  asimismo  ser  objeto  del  contrato  de  seguro  mercantil  cualquiera 
otra  clase  de  riesgos  que  provengan  de  cases  fortuitos  6  accidentes  naturales,  y  los 
pactos  que  se  consignen  deberan  cumplirse,  siempre  que  sean  licitos  y  esten  con- 
formes  con  las  prescripciones  del  capitulo  primero  de  este  titulo. 

Titulo  VIII.    Del  contrato  y  letras  de  cambio. 
Capitulo  I.  De  la  forma,  plazos  y  vencimientos  de  las  letras  de  cambio. 

449.  La  letra  de  cambio  debera  ser  girada  de  un  lugar  a  otro,  y  supone  la 
preexistencia  del  contrato  de  cambio. 

450.  La  letra  de  cambio,  asi  como  todos  los  derechos,  obUgaciones  y  actos 
derivados  de  la  misma,  se  reputaran  mercantiles. 

451.  Seran  requisites  obUgatorios  en  las  letras  de  cambio:  I.°  La  fecha;  — 
2.°  La  cantidad  que  ha  de  pagarse;  —  3.°  El  nombre  6  razon  social  del  que  debe 
pagar;  —  4.°  La  epoca  del  pago;  —  5.°  El  lugar  en  que  ha  de  hacerse;  —  6.°  A  la 
orden  de  quien  se  ha  de  pagar  la  letra,  expresando  su  nombre  6  razon  social;  — 
7.°  El  concepto  y  forma  en  que  ha  recibido  el  girador  el  valor  de  ella,  y  8.°  La 
firma  del  girador. 

Las  demas  indicaciones  que  contenga  la  letra  de  cambio  se  reputaran  potes- 
tativas. 

452.  El  requisite  de  la  fecha  consiste  en  la  expresion  del  lugar,  dia,  mes  y  aiio 
en  que  se  suscribe  la  letra. 

453.  Solamente  la  moneda  puede  ser  materia  de  letra  de  cambio,  debiendo 
expresar  esta  la  cantidad  que  haya  de  pagarse,  por  palabras  y  no  solo  por  cifras. 

464.  El  girador  puede  girar  contra  su  comisionista  6  su  dependiente;  y  si  es 
dueno  6  tiene  interes  en  casa  de  comercio  situada  en  lugar  distinto  del  de  su  domicilio, 
podra  girar  sobre  ella. 
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441.  Contracts  of  life  assurance  for  determined  sums  and  periods  shall  give 
rise  to  an  executive  action  in  favour  of  both  contj  acting  parties.  If  the  assured 
fails  to  pay  the  sums  determined  by  the  contract  at  the  times  fixed,  the  insurer 
may  by  executive  action  require  him  to  pay  the  periodical  sums  owing  by  him,  or 
may  rescind  the  contract,  and  return  the  assured  the  periodical  sums  paid  by  him, 
commimicating  his  decision  in  a  term  not  exceeding  twenty  days  from  their  be- 
coming due. 

Chapter  IV.     Insurance  of  carriage  by  land. 

442.  All  effects  which  are  transportable  by  the  means  proper  to  land  locomo- 
tion, may  be  the  subject-matter  of  contracts  of  insurance  against  risks  of  carriage. 

443.  A  carriage  insurance  shall  contain  the  following  in  addition  to  the  re- 
quirements to  be  contained  in  the  policy  under  article  395:  1.  The  company  or 
person  undertaking  the  carriage;  —  2.  The  specific  qualities  of  the  insured  goods, 
stating  the  number  of  the  packages  and  their  marks;  —  3.  The  designation  of  the 
place  where  the  insured  goods  are  to  be  received,  and  of  that  where  delivery  has 
to  be  made. 

444.  Not  only  the  owners  of  the  goods  carried  may  insure,  but  all  persons  who 
have  any  interest  or  liability  in  their  preservation,  by  expressing  in  the  policy  the 
concept  in  which  they  contract  the  insurance. 

445.  A  contract  of  carriage  insurance  shall  include  risks  of  all  kinds,  whatever 
be  the  cause  originating  them;  but  the  insurer  shall  not  be  liable  for  deteriorations 
which  are  caused  by  an  inherent  defect  of  the  thing  or  by  the  course  of  time,  , 
saving  an  agreement  to  the  contrary. 

446.  In  cases  of  deterioration  by  defect  of  the  thing  or  by  the  course  of  time, 
the  insurer  shall  prove  the  condition  of  the  insured  goods  to  a  judge  within  the 
twenty-four  hours  following  their  arrival  at  the  place  where  they  are  to  be  delivered. 

In  the  absence  of  this  proof,  a  defence  entered  for  the  purpose  of  exonerating 
himself  from  his  liability  as  insurer  shall  not  be  admissible. 

447.  Insurers  shall  i'pso  facto  be  subrogated  to  the  rights  which  are  competent 
to  the  assured,  for  suing  the  carriers  for  the  damage  for  which  they  are  liable  in 
accordance  with  the  provisions  of  this  Code. 

Chapter  V.     Other  kinds  of  insurance. 

448.  All  other  kinds  of  risk  which  may  arise  from  fortuitous  events  or  natural 
casualties,  may  likewise  be  the  subject-matter  of  contracts  of  commercial  insurance, 
and  the  bargains  which  are  set  forth  must  be  carried  out,  provided  that  they  are 
lawful  and  are  in  conformity  with  the  provisions  in  the  first  chapter  of  this  Title. 

Title  VIII.    The  contract  of  exchange  and  bills  of  exchange. 

Chapter  I.    The  form,   times   and  maturities  of  bills  of  exchange. 

449.  A  bill  of  exchange  must  be  drawn  from  one  place  to  another,  and  pre- 
sumes the  pre-existence  of  a  contract  of  exchange. 

450.  Bills  of  exchange  and  all  the  rights,  obligations  and  acts  derived  there- 
from, shall  be  deemed  commercial. 

451.  The  following  shall  be  the  obligatory  requisites  in  bills  of  exchange:  1. 
The  date;  —  2.  The  sum  which  is  to  be  paid;  —  3.  The  name  or  firm-name  of  the 
drawee;  —  4.  The  date  for  payment;  —  5.  The  place  where  it  is  to  be  paid;  —  6.  To 
whose  order  the  bill  is  to  be  paid,  stating  his  name  or  firm-name ;  —  7.  The  concept 
and  form  in  which  the  drawer  has  received  its  value,  and  —  8.  The  signature  of 
the  drawer. 

AU  other  indications  which  may  be  made  in  a  bill  of  exchange  shall  be  con- 
sidered optional. 

452.  The  requirement  of  date  consists  in  expressing  the  place,  day,  month 
and  year  when  the  bill  is  signed. 

453.  Money  alone  can  be  the  subject-matter  of  a  bUl  of  exchange,  which 
must  express  the  sum  which  has  to  be  paid  in  words  and  not  only  in  figures. 

454.  A  drawer  may  draw  against  his  commission  agent  or  his  subordinate; 
and  if  he  is  owner  of  or  has  an  interest  in  a  commercial  house  situated  in  a  place 
different  from  that  of  his  address,  he  may  draw  on  it. 
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455.  La  letra  de  cambio  podra  girarse  a  la  vista,  a  dia  determinado  6  a  plazo. 

456.  La  letra  de  cambio  girada  a  plazo  expresara  si  este  ha  de  contarse  desde 
la  fecha  de  su  giro  6  de  la  de  su  presentacion. 

457.  Toda  letra  de  cambio  debera  satisfacerse  el  dia  de  su  vencimiento,  antes 
de  la  puesta  del  sol. 

Si  fuere  festivo  el  del  vencimiento,  se  pagara  el  dia  anterior. 

458.  Los  terminos  en  las  letras  de  cambio  se  computaran  de  fecha  a  fecha. 
Si  en  el  mes  del  vencimiento  no  hubiere  fecha  equivalente  a  la  del  dia  en  que 

se  giro,  se  vencera  la  letra  el  dia  ultimo  del  mes. 

459.  La  letra  puede  ser  pagada  en  lugar  distinto  del  domicilio  del  girado. 

460.  En  toda  letra  de  cambio  se  subentiende,  aunque  no  la  exprese,  la  clausula 
«a  la  orden». 

461.  La  letra  de  cambio  no  podra  ser  girada  k  favor  del  portador  ni  del  girado. 
Cuando  la  letra  sea  girada  a  favor  del  mismo  girador,  no  se  tendra  por  per- 

fecoionada  sino  hasta  que  sea  endosada  en  lugar  distinto  de  aquel  en  que  haya  de 
pagarse. 

462.  Si  la  letra  de  cambio  no  expresa  que  el  valor  lo  haya  recibido  el  girador 
en  efectivo,  quedara  el  tomador  responsable  del  importe  de  la  letra  en  favor  del 
girador,  para  exigirlo  6  comprobarlo,  en  los  terminos  convenidos  en  el  contrato  de 
cambio.  Cuando  no  se  determine  en  qu6  concepto,  se  dara  por  recibido  en  efectivo 
el  valor  de  la  letra. 

463.  Cuando  el  girador  no  sepa  escribir,  la  letra  se  extendera  por  medio  de 
instrumento  publico. 

464.  Pueden  girarse  letras  por  cuenta  de  otro,  pero  bajo  la  responsabilidad 
del  que  las  susoribe. 

465.  Menos  los  administradores  de  companias,  que  se  entenderan  autorizados 
por  el  solo  hecho  de  su  nombramiento,  todos  los  que  pusieren  firmas  a  nombre  de 
otros  en  letrsis  de  cambio,  deberan  estar  autorizados  para  eUo  con  poder  de  las 
personas  en  cuyo  nombre  obraren,  expresandolo  asi  en  la  antefirma. 

Los  tomadores  y  tenedores  de  letras  tendran  derecho  a  exigir  a  los  firmantes 
la  exhibicion  del  poder. 

466.  Ninguna  letra  de  cambio  podra  ser  condicional  ni  estar  subordinada  para 
su  pago  a  la  muerte  de  una  persona. 

No  se  reputaran  condiciones,  y  podran  por  tanto  expresarse  en  las  letras  de 
cambio  las  indicaciones  «sin  aviso  6  con  previo  aviso*. 

467.  Los  giradores  no  podran  negar  a  los  tomadores  de  la  letra,  la  expedicion 
de  los  ejemplares  de  la  misma  que  les  pidan  antes  de  su  vencimiento ;  pero  expresando 
en  eU-OS  su  calidad  de  tales  y  su  lugar  ordinal,  y  que  no  se  reputaran  validos  sino  en 
el  caso  de  no  haberse  hecho  el  pago  en  virtud  de  la  letra  6  de  los  ejemplares  anterior- 
mente  expedidos. 

468.  Si  por  defecto  6  suposicion  oareciere  la  letra  de  cambio  de  alguno  de  los 
requisites  esenciales  para  la  existencia  del  convenio,  el  acto  sera  nulo;  y  si  no  fuere 
de  los  esenciales,  sera  nula  la  letra  de  cambio,  pero  subsistiran  los  derechos  y  obli- 
gaciones  derivados  del  contrato  que  hubiere  intervenido. 

Capitulo  II.    De  la  provision. 

469.  Es  obhgacion  del  girador  de  una  letra  de  cambio  proveer  oportunamente 
al  girado  de  los  fondos  suficientes  para  pagarla. 

470.  La  provision  podra  hacerse  por  remision  de  fondos,  por  credito  que  el 
girado  le  haya  abierto  al  girador,  6  por  deuda  del  girado  en  favor  del  girador,  salvo 
pacto  en  contrario,  por  lo  que  a  este  ultimo  caso  se  refiere. 

471.  Para  que  haya  provision  oportuna,  se  requiere  que  est6  hecha  6  que  sea 
exigible,  y  que  este  disponible  para  el  dia  del  vencimiento  y  en  el  lugar  en  que  deba 
ser  pagada  la  letra. 

472.  Si  la  letra  hubiere  sido  girada  por  cuenta  ajena,  debera  hacer  la  provision 
de  fondos  aquel  por  cuya  cuenta  se  giro,  sin  que  por  esto  cese  la  responsabilidad 
del  girador  para  con  el  tomador  y  demas  adquirentes  de  la  letra,  ni  se  alteren  los 
derechos  y  obhgaciones  entre  el  girador  y  aquel  por  cuya  cuenta  hizo  el  giro. 
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455.  Bills  of  exchange  may  be  drawn  at  sight,  for  a  day  certain  or  for  a  time. 

456.  BiUa  of  exchange  which  are  drawn  for  a  time  shall  state  whether  this  is 
to  be  reckoned  from  the  date  of  the  draft  or  from  that  of  its  presentment. 

457.  All  bills  of  exchange  must  be  paid  before  sunset  on  the  day  of  their  ma- 
turity. 

K  the  day  of  their  maturity  is  a  public  holiday,  they  shall  be  paid  on  the 
previous  day. 

458.  In  bills  of  exchange,  times  shall  be  reckoned  from  date  to  date. 
When  there  is  no  date  in  the  month  of  maturity  equivalent  to  that  of  the  day 

whereon  it  was  drawn,  the  bill  shall  be  due  on  the  last  day  of  the  month. 

459.  A  bill  may  be  paid  in  a  place  different  from  the  address  of  the  drawee. 

460.  In  all  bills  of  exchange  the  term  "to  order"  is  understood,  though  not 
expressed. 

461.  Bills  of  exchange  cannot  be  drawn  in  favour  of  the  bearer  or  of  the  drawee. 
When  a  bill  is  drawn  in  favour  of  the  drawer,  it  shall  not  be  deemed  to  be  com- 
pleted until  it  is  indorsed  in  a  place  different  from  that  where  it  is  to  be  paid. 

462.  When  a  bill  of  exchange  does  not  express  the  value  received  by  the 
drawer  in  cash,  the  taker  shall  be  liable  for  the  amount  of  the  bOl  in  favour  of  the 
drawer,  for  the  purpose  of  demanding  it  or  proving  it  in  the  terms  agreed  in  the 
contract  of  exchange.  The  value  of  the  bill  shall  be  considered  as  received  in  cash, 
when  the  concept  in  which  it  was  received  is  not  stated. 

463.  When  the  drawer  does  not  know  how  to  write,  the  bill  shall  be  drawn 
by  means  of  a  notarial  instrument. 

464.  Bills  may  be  drawn  on  another's  account,  but  under  the  hability  of  their 
drawers. 

465.  Excepting  administrators  of  companies,  who  shall  be  deemed  to  be 
authorised  by  the  mere  fact  of  their  appointment,  all  persons  who  place  their  signa- 
tures to  bills  of  exchange  in  the  names  of  other  persons,  must  be  authorised  thereto 
by  a  power  of  attorney  from  the  persons  in  whose  names  they  act,  and  it  shall  be 
so  stated  above  their  signatures. 

Takers  and  holders  of  bills  shall  be  entitled  to  require  the  signatories  to  pro- 
duce the  power. 

466.  No  bill  of  exchange  may  be  conditional  or  be  subject  to  the  death  of  a 
person  in  order  to  be  paid. 

Conditions  shall  be  disregarded,  and  therefore  the  indications  "with  or  without 
notice"  may  be  stated  on  bUls  of  exchange. 

467.  Drawers  may  not  refuse  to  issue  to  the  takers  of  a  biU  such  copies  thereof 
as  they  request  before  its  maturity;  but  they  shall  express  therein  that  they  are 
such  copies  and  their  numerical  order,  and  that  they  will  only  be  treated  as  valid 
when  payment  has  not  been  made  on  the  bill  or  on  any  of  the  copies  previously 
issued. 

468.  If  either  through  a  defect  or  false  statement,  a  bill  of  exchange  is  want- 
ing in  any  of  the  requirements  which  are  essential  for  the  existence  of  the  contract, 
the  transaction  shall  be  void;  and  when  this  does  not  apply  to  one  of  the  essentials, 
the  bill  of  exchange  shall  be  void,  but  the  rights  and  obligations  which  are  derived 
from  the  contract  whereof  it  has  formed  part,  shall  subsist. 

Chapter  II.    Provision  of  funds. 

469.  The  drawer  of  a  bill  of  exchange  is  under  the  obligation  to  provide  the 
drawee  with  funds  sufficient  to  pay  it,  in  good  time. 

470.  Provision  may  be  made  by  remission  of  funds,  by  a  credit  opened  by 
the  drawee  in  favour  of  the  drawer,  or  by  debt  of  the  drawee  owing  to  the  drawer, 
saving  an  agreement  to  the  contrary,  as  concerns  the  last  case. 

471.  In  order  that  there  may  be  an  opportune  provision  of  funds,  it  is  neces- 
sary that  it  be  made  or  that  it  be  payable,  and  that  it  should  be  available  for  the 
day  of  the  maturity  and  at  the  place  where  the  bill  has  to  be  paid. 

472.  When  a  bill  has  been  drawn  on  another's  account,  the  person  on  whose 
account  it  was  drawn  must  make  provision  of  funds,  without  this  interfering  with 
the  liability  of  the  drawer  to  the  holder  and  other  persons  who  acquire  the  bUl,  or 
causing  any  alteration  of  the  rights  and  obligations  as  between  the  drawer  and  the 
person  on  whose  account  he  made  the  draft. 
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473.  Si  no  hubiere  sido  aceptada  6  no  hubiere  sido  pagada  la  letra,  el  girador 
Bra  civilmente  responsable  de  las  resultas  para  con  los  adquirentes  de  eUa. 

En  caso  de  que  la  hubiese  girado  por  cuenta  de  otro,  le  quedaran  al  girador 
us  derechos  a  salvo  contra  aquel  por  cuya  cuenta  hizo  el  giro, 

474.  Si  el  tenedor  de  la  letra  no  la  hubiese  presentado,  6  hubiere  omitido 
rotestarla  en  tiempo  y  forma,  cesara  la  responsabUidad  del  girador  siempre  que 
ruebe  que  al  vencimiento  de  eUa  tenia  hecha  provision  de  fondos  para  su  pago, 
asando  en  este  caso  la  responsabihdad  del  reembolso  a  aquel  que  apareciere  en 
escubierto. 

475.  La  propiedad  de  la  provision  correspondera  al  tenedor  de  la  letra  desde 
I  momento  en  que  esta  quedare  aceptada,  salvo  lo  dispuesto  por  este  Codigo  para 
js  cases  de  quiebra,  6  en  los  que  hubiese  intervenido  dolo. 

476.  Si  la  letra  girada  por  cuenta  de  otro,  fuese  pagada  por  el  girado  a  pesar 
e  no  haberse  hecho  la  provision,  tendra  este  accion  para  ser  reembolsado  contra 
quel  por  quien  hubiesehecho  el  pago  de  la  letra. 

Capitulo  III.    Del  endoso  en  las  letras  de  cambio. 

477.  La  propiedad  de  las  letras  de  cambio  se  trasfiere  por  el  endoso. 

478.  El  endoso,  para  ser  regular,  debe  fecharse,  expresar  el  concepto  en  que  se 
ecibe  el  valor  suministrado,  indicar  el  nombre  de  aquel  a  cuya  orden  se  otorga, 

escribirse  sobre  la  letra,  su  copia,  6  sobre  la  hoja  adherida  a  la  una  6  a  la  otra. 

479.  El  endoso  puede  hacerse  en  bianco,  con  solo  la  firma  del  endosante,  sin 
inguna  otra  indicacion;  pero  no  podran  ejercitarse  los  derechos  derivados  del  mismo 
in  llenarlo  con  todos  los  requisites  del  endoso  regular. 

480.  Las  letras  pueden  endosarse  antes  y  despues  de  su  presentacion,  y  antes 
■  despues  de  su  vencimiento. 

Las  letras  perjudicadas  no  son  endosables. 

481.  En  ningun  caso  puede  ser  alterada  la  verdad  de  las  fechas.  Los  autores 
e  la  alteraoion  seran  civilmente  responsables  de  los  danos  y  perjvucios  causados 
lor  la  misma. 

La  prueba  de  la  alteration  de  las  fechas  correspondera  a  quien  la  objete. 

482.  Todos  los  que  endosen  una  letra  de  cambio,  asi  como  los  que  la  hayan 
irmado  6  aoeptado,  quedaran  obhgados  soMdarlamente  para  con  el  portador  en 
arantia  de  la  misma. 

483.  El  defeoto  6  suposicion  de  cualquiera  de  los  requisites  exigidos  para  el 
ndoso  regular,  haan  que  el  endoso  produzca  solo  los  derechos  y  obligaciones  que 
e  deriven  del  contrato  que  se  hubiere  celebrado. 

)apitulo  IV.  De  la  presentacion  de  las  letras  de  cambio  y  su  aceptacion. 

484.  En  las  letras  de  cambio  pagaderas  dentro  del  territorrio  mexicano  y 
iradas  a  la  vista,  6  a  plazo  que  deba  contarse  desde  esta,  la  previa  presentacion  de 
3,s  mismas  sera  forzosa. 

En  las  giradas  a  dia  determinado,  6  a  plazo  que  deba  contarse  desde  su  fecha, 
a,  previa  presentacion  de  la  letra  sera  potestativa. 

485.  En  las  letras  pagaderas  dentro  del  territorio  mexicano  y  cuya  previa 
iresentacion  sea  forzosa,  esta  debera  verificarse  dentro  de  los  siguientes  plazos, 
ontados  todos  desde  la  fecha  de  la  misma  letra:  1.°  Dentro  de  dos  meses  la  de 
IS  giradas  desde  lugar  situado  en  la  Republica  mexicana;  —  2.°  Dentro  de  tres 
aeses  la  de  las  giradas  desde  cualquier  lugar  de  los  Estados  Unidos  de  America  6 
.e  Europa ;  —  3.  °  Dentro  de  cuatro  meses  la  de  las  giradas  desde  cualquier  otro  lugar. 

486.  Presentada  una  letra  para  su  aceptacion,  el  girado  debera  aceptarla  6 
enegar  manifiestamente  su  aceptacion  en  el  mismo  dia  en  que  el  portador  se  la 
iresente  con  tal  objeto,  pudiendo  manifestar  el  girado,  en  caso  de  que  no  la  aoepte, 
3S  motives  que  tuviere  para  rehusar  la  aceptacion. 

487.  Seran  requisites  de  la  aceptacion  en  las  letras  de  cambio:  1.°  Las  pa- 
Eibras  «Acepto»,  «Aceptamos»,  u  otras  equivalentes  que  demuestren  claramente  la 
iceptacion;  —  2.°  El  lugar  y  la  fecha  de  la  aceptacion,  y  3.°  La  firma  del  acep- 
ante,  6  de  quien  con  poder  suficiente  lo  representare. 
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473.  If  a  bill  has  not  been  accepted  or  paid,  the  drawer  shall  be  civilly  liable 
for  its  results  as  regards  those  persons  who  acquire  it. 

When  it  has  been  drawn  on  account  of  another,  the  rights  of  the  drawer  shall 
remain  intact  as  against  the  person  on  whose  account  he  made  the  draft. 

474.  If  the  holder  of  a  bill  has  not  presented  it,  or  has  omitted  to  protest  it 
in  due  time  and  form,  the  liability  of  the  drawer  shall  cease  upon  his  proving  that 
at  the  maturity  thereof  he  had  made  provision  of  funds  for  payment  thereof,  and  in 
this  event  the  liability  for  payment  shall  pass  to  such  person  as  appears  not  to 
have  met  the  bill. 

475.  The  ownership  of  the  provided  funds  shall  belong  to  the  holder  of  the 
bill  from  the  time  when  it  is  accepted,  saving  the  provisions  of  this  Code  for  cases 
of  bankruptcy,  and  those  in  which  there  has  been  an  element  of  deceit. 

476.  If  a  bill  drawn  on  account  of  another  person  is  paid  by  the  drawee  in 
spite  of  no  provision  of  funds  having  been  made,  he  shall  have  a  right  of  action  for 
enforcing  pajnnent  against  the  person  on  whose  account  the  payment  of  the  bill 
has  been  effected. 

Chapter  III.     Indorsements  on  bills  of  exchange. 

477.  The  ownership  of  bills  of  exchange  is  transferred  by  indorsement. 

478.  In  order  to  be  regular,  an  indorsement  must  be  dated,  express  the  con- 
cept wherein  the  value  supplied  is  received,  indicate  the  names  of  the  person  to 
whose  order  it  is  drawn,  and  be  written  on  the  bill,  its  copy,  or  a  paper  annexed  to 
one  cfr  the  other. 

479.  The  indorsement  may  be  made  in  blank  with  only  the  signature  of  the 
indorser,  and  with  no  other  indication ;  but  the  rights  derived  therefrom  cannot  be 
enforced  without   completing  it  with  all  the  requisites  of  a  regular  indorsement. 

480.  Bills  may  be  indorsed  before  or  after  their  presentment,  and  before  or 
after  their  maturity. 

Prejudiced  bills  are  not  indorsable. 

481.  In  no  case  may  the  truth  of  the  dates  be  altered.  The  authors  of  such 
an  alteration  shall  be  civilly  liable  for  the  damages  caused  thereby. 

The  proof  of  an  alteration  in  the  dates  shall  lie  on  the  person  who  raises  the 
point. 

482.  All  persons  who  indorse  a  bill  of  exchange,  as  well  as  those  who  have 
signed  or  accepted  it,  shall  be  under  a  joint  and  several  obligation  to  the  holder 
to  guarantee  the  same. 

483.  Absence  of  or  the  false  statement  of  any  of  the  requisites  required  for 
a  regular  indorsement  shall  cause  the  indorsement  to  produce  only  such  rights  and 
obligations  as  are  derived  from  the  contract  which  has  been  made. 

Chapter  IV.    Presentment  of  bills  of  exchange  and  their  acceptance. 

484.  In  the  case  of  biUs  of  exchange  which  are  payable  within  the  Mexican 
territory  and  drawn  at  sight,  or  at  a  time  to  be  reckoned  from  sight,  previous 
presentment  thereof  shall  be  obligatory. 

In  the  case  of  those  drawn  at  a  day  certain  or  at  a  time  to  be  reckoned  from 
their  date,  previous  presentment  of  the  bill  shall  be  optional. 

485.  In  the  case  of  bills  payable  within  the  Mexican  territory  whereof  previous 
presentment  is  necessary,  presentment  must  be  effected  within  the  following  periods, 
all  reckoned  from  the  date  of  the  bill:  1.  Within  two  months,  in  the  case  of  those 
drawn  from  a  place  situated  in  the  Mexican  Republic;  —  2.  Within  three  months, 
in  the  case  of  those  drawn  from  any  place  in  the  United  States  of  America  or  of 
Europe;  —  3.  Within  four  months,  in  the  case  of  those  drawn  from  any  other  place. 

486.  When  a  bill  is  presented  for  acceptance,  the  drawee  must  accept  it  or 
refuse  its  acceptance  openly  on  the  same  day  as  the  holder  presents  it  with  that 
object,  with  power  to  the  drawee  to  state  his  reasons  for  refusing  the  acceptance, 
when  he  in  fact  does  not  accept  it. 

487.  The  following  shall  be  the  requisites  for  an  acceptance  on  bills  of  exchange: 
1.  The  words  "Acepto  (I  accept)",  "Aceptamos  (We  accept)"  or  other  equivalent 
words  to  show  the  acceptance  clearly;  ^-  2.  The  place  and  date  of  the  acceptance; 
—  3.  The  signature  of  the  acceptor,  or  of  a  person  with  sufficient  power  of  attorney 
to  represent  him. 
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488.  Si  la  letra  presentada  a  la  aceptacion  hubiere  de  ser  pagada  en  distinto 
lugar  del  de  la  residencia  del  aceptante,  debera  expresarse  en  la  aceptacion  el  domi- 
3ilio  en  que  bubiere  de  efectuarse  el  pago. 

489.  Si  las  letras  contuvieren  indicaciones  de  otras  personas  de  quienes  deba 
3xigirse  la  aceptacion  en  defecto  del  girado,  debera  el  portador,  previos  protestos 
3on  respecto  a  los  que  se  negaren,  reclamar  la  aceptacion  de  las  demas  personas 
indicadas  en  eUa. 

490.  No  podran  aceptarse  las  letras  condicionalmente,  pero  si  Umitarse  la 
iceptacion  a  menor  cantidad  de  la  que  expresen,  siendo  en  tal  caso  protestables  por 
3l  resto  de  su  importe. 

491.  La  aceptacion  de  la  letra  constituye  al  aceptante  en  obUgacion  de  pagarla, 
Bin  que  pueda  relevarle  del  pago  otra  excepcion  que  la  de  falsedad  de  la  aceptaci6n 
misma  6  de  la  letra. 

492.  Si  el  tenedor  de  la  letra  no  la  presentare  para  su  aceptacion  en  los  cases 
3n  que  dicba  presentacion  fuere  forzosa,  la  dejare  de  cobrar  el  dia  de  su  vencimiento, 
3  en  defecto  de  aceptacion  6  pago  no  la  hiciere  protestar  en  el  dia  litU  siguiente, 
perdera  sus  derecbos  con  respecto  a  los  endosantes,  y  los  perdera  tambien  en  cuanto 
il  girador,  siempre  que  este  probare  haber  tenido  hecha  la  oportuna  y  suficiente 
provision  de  fondos  para  su  pago. 

493.  Las  letras  que  no  fueren  presentadas  dentro  de  los  terminos  legales  a 
a  aceptacion  6  al  pago,  6  dejaren  de  ser  oportunamente  protestadas,  quedaran 
perjudicadas. 

494.  Los  terminos  senalados  para  la  presentacion,  aceptaci6n,  pago  6  protesto 
ie  las  letras,  no  correran  para  el  legitimamente  impedido,  inoumbi^ndole  la  prueba 
il  que  alegue  el  impedimento. 

495.  Los  que  por  su  culpa  6  negbgencia  dejasen  perjudicar  en  alguna  manera 
as  letras  de  oambio,  seran  responsables  de  las  consecuencias  que  se  originen. 

Capitulo  V.    Del  aval. 

496.  Por  aval  se  entiende  la  fianza  mercantil  con  que  garantiza  el  pago  de 
ma  letra  de  cambio,  alguno  que  no  ba  intervenido  en  ella. 

497.  Puede  bacerse  constar  el  aval  en  la  letra  6  en  documento  separado. 

498.  Por  el  aval  quedara  obligado  el  que  lo  presta,  con  las  limitaciones  que 
sn  el  mismo  exprese,  contrayendo,  si  no  las  expresare,  todas  las  obligaciones  de  un 
;ndosante. 

Capitulo  VI.    Del  pago. 

499.  Las  letras  de  cambio  deberan  ser  cobradas  y  pagadas  el  dia  de  su  venci- 
niento. 

500.  De  comun  acuerdo  puede  pagarse  y  recibirse  el  importe  de  una  letra  de 
;ambio  antes  de  su  vencimiento. 

501.  El  que  pague  una  letra  antes  de  su  vencimiento,  quedara  responsable  de 
a  validez  del  pago. 

502.  El  que  paga  una  letra  de  cambio  a  su  vencimiento  y  sin  oposicion  de 
iercero,  fundada  en  auto  judicial,  se  presume  validamente  liberado  de  su  obligacion. 

503.  El  portador  de  una  letra  de  cambio  no  puede  recbazar  un  pago  parcial, 
lunque  aqueUa  haya  side  aceptada  por  todo  su  valor,  debiendo  en  tal  caso  protestarla 
JOT  la  suma  no  pagada. 

Cuando  no  sea  totalmente  pagada  la  letra  de  cambio,  anotando  en  eUa  la  cantidad 
iobrada  y  dando  recibo  por  separado,  el  tenedor  la  retendra  en  su  poder  mientras 
lo  sea  integramente  satisfecha. 

504.  Las  letras  de  cambio  aceptadas  se  pagaran  precisamente  sobre  el  ejemplar 
j^ue  contenga  la  aceptacion. 

505.  Las  letras  no  aceptadas  podran  pagarse  despues  de  su  vencimiento,  sobre 
legundos  6  posteriores  ejemplares,  siempre  que  en  estos  se  consigne  que  el  pago 
lobre  uno  de  ellos  anula  el  efecto  del  original  y  de  los  demas  ejemplares. . 

506.  Para  sustituir  una  letra  de  cambio  perdida,  no  podra  rebusar,  ninguno  de 
OS  que  bayan  intervenido  en  ella,  la  prestacion  de  su  nombre  y  la  inteiposici6n  de 
lus  oficios  para  que  sea  expedido  un  nuevo  ejemplar,  satisfaciendo  el  dueiio  de  la 
etra  los  gastos  que  se  causen  basta  obtenerlo. 
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488.  If  the  bill  which  is  presented  for  acceptance  has  to  be  paid  in  a  different 
place  than  that  of  the  residence  of  the  acceptor,  the  address  where  payment  is  to 
be  made  must  be  expressed  in  the  acceptance. 

489.  If  the  bills  contain  references  to  other  persons  of  whom  acceptance  is 
to  be  requested  in  default  of  the  drawee,  the  holder,  after  protesting  as  regards 
those  who  refuse,  must  claim  the  acceptance  from  the  other  persons  referred  to. 
therein. 

490.  Bills  cannot  be  accepted  conditionally,  but  the  acceptance  may  be  limit- 
ed to  a  smaller  sum  than  that  which  they  express,  and  in  that  event  they  may  be 
protested  for  the  remainder  of  their  amount. 

491.  The  acceptance  of  a  bill  places  the  acceptor  under  the  obligation  to  pay 
it,  and  no  other  defence  can  relieve  him  of  the  pajrment  but  that  of  forgery  in  the 
acceptance  itself  or  in  the  bUl. 

492.  If  the  holder  of  a  bill  fails  to  present  it  for  its  acceptance  in  cases  in 
which  the  said  presentment  is  obligatory,  shall  fail  to  collect  it  on  the  day  of  its 
maturity,  or  fail  to  protest  it  on  the  following  business  day  in  default  of  acceptance 
or  pa3anent,  he  shall  lose  his  rights  as  against  the  indorsers,  and  shall  also  lose 
them  as  regards  the  drawer,  provided  that  the  latter  proves  that  he  had  made 
timely  and  sufficient  provision  of  funds  for  its  payment. 

493.  BiUs  which  are  not  presented  within  the  legal  terms  for  acceptance  or 
payment,  or  are  not  protested  in  good  time,  shall  be  prejudiced  bills. 

494.  The  terms  appointed  for  presentment,  acceptance,  payment  and  protest 
of  bills,  shall  not  run  as  against  a  person  under  a  lawful  impediment,  the  proof 
whereof  shall  he  on  the  person  who  pleads  the  impediment. 

495.  Those  persons  who  through  their  culpa  or  negligence  allow  bills  of  ex- 
change to  be  prejudiced  in  any  manner,  shall  be  liable  for  the  consequences  which 
are  caused. 

Chapter  V.    Aval. 

496.  Aval  means  the  commercial  guaranty  whereby  payment  of  a  bUl  of  ex- 
change is  secured  by  a  person  who  has  not  been  party  thereto. 

497.  The  aval  may  be  set  forth  on  the  bill  or  on  a  separate  document. 

498.  The  person  giving  the  aval  shall  be  bound  thereby  within  the  limits 
therein  expressed,  and  he  contracts  all  the  obligations  of  an  indorser,  if  he  fails  to 
express  such  limitations. 

Chapter  VI.    Payment. 

499.  Bills  of  exchange  must  be  collected  and  paid  on  the  day  of  their  matu- 
rity. 

500.  Under  a  common  agreement,  the  amount  of  a  bUl  of  exchange  may  be 
paid  and  received  before  the  maturity  thereof. 

501.  The  person  who  pays  a  bill  before  its  maturity  shall  be  responsible  for 
the  validity  of  the  payment. 

502.  A  person  who  pays  a  bill  of  exchange  on  its  maturity  and  without  oppo- 
sition by  third  persons,  based  on  an  order  of  the  court,  is  presumed  to  be  validly 
discharged  from  his  obligation. 

503.  The  holder  of  a  bill  of  exchange  cannot  refuse  partial  payment,  although 
it  has  been  accepted  for  the  whole  of  its  value,  but  in  that  event  he  must  protest 
it  for  the  unpaid  sum. 

When  a  bill  of  exchange  is  not  wholly  paid,  the  holder  shall  note  thereon  the 
sum  collected  and  give  a  separate  receipt,  and  shall  retain  it  in  his  control  until 
it  is  paid  in  full. 

504.  Accepted  bills  of  exchange  shall  of  necessity  be  paid  on  the  copy  con- 
taining the  acceptance. 

505.  Unaccepted  bills  may  be  paid  after  their  maturity,  on  second  or  subse- 
quent copies,  provided  that  the  latter  state  that  payment  on  one  of  them  annuls 
the  effect  of  the  original  and  of  the  other  copies. 

506.  For  the  purpose  of  replacing  a  lost  bill  of  exchange,  no  person  who  has 
been  party  thereto  may  refuse  to  lend  his  name  and  to  afford  his  good  offices  for 
a  fresh  bill  to  be  issued,  the  owner  of  the  bill  paying  the  expenses  which  are  caused 
until  it  is  obtained. 
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507.  Cuando  se  perdiere  una  letra  de  cambio  aceptada,  6  no  aceptada,  y  de  la 
ual  no  hubiere  segundo  ni  posteriores  ejemplares,  independientemente  del  derecho 
[ue  tiene  a  que  sea  repuesta  por  quienes  corresponda,  el  ultimo  tenedor  de  eUa 
lodra:  1.°  Bajo  su  responsabilidad  soHcitar  del  pagador  de  la  letra  que  deposite 
1  importe  de  eUa  el  dia  de  su  vencimiento  en  un  estableoimiento  ptiblico  de  cre- 
litOj  6  en  casa  de  comercio  de  mutua  confianza,  6  en  la  designada  por  el  juez  en 
aso  de  discordia;  —  2.°  Hacer,  si  el  pagador  rehusare  depositar  su  importe,  la 
)rotestaci6n  de  la  letra,  bajo  las  reglas  mismas  que  el  protesto  por  falta  de  pago; 
—  3.°  Pedir  el  pago  con  el  mandamiento  de  la  autoridad  judicial  ante  quien 
Lubiere  comprobado  la  propiedad  de  la  letra. 

508.  El  pagador  de  una  letra  de  cambio  podra  exigir  al  portador  de  ella  que 
e  acredite,  por  medio  de  un  vecino  del  lugar,  la  identidad  de  su  persona. 

Si  el  portador  de  la  letra  rebusare  6  no  pudiere  acreditar  la  identidad  de  su 
)ersona,  podra  el  pagador  de  eUa  depositar  el  importe  de  la  misma,  el  dia  del  venci- 
niento,  en  una  casa  de  comercio  de  su  confianza,  si  no  hubiere  en  el  lugar  un  estableci- 
niento  publico  de  credito. 

509.  Las  letras  de  cambio  deberdn  pagarse  en  el  lugar  y  en  la  moneda  de  curso 
egal  que  en  las  mismas  se  designen. 

Si  la  moneda  designada  en  la  letra  no  tuviere  curso  legal  en  la  Repiiblica,  se 
)agara  en  moneda  nacional  equivalente,  con  arreglo  a  la  cotizacion  que  rija  en  el 
lia  del  vencimiento. 

Capitulo  VII.    De  los  protestos. 

510.  Las  letras  de  cambio  deben  ser  protestadas  por  falta  de  aceptacion  y 
3or  falta  de  pago. 

511.  El  protesto  debera  verificarse  sucesivamente :  1.°  En  el  lugar  designado 
sn  la  letra  para  su  aceptacion  6  pago ;  —  2.  °  En  el  domicitio  de  aquel  que  debia 
iceptarla  6  pargarla;  —  3.°  En  el  domicilio  de'las  personas  indicadas  en  la  letra 
jara  aceptar  6  pagar  en  caso  necesario;  —  4.°  En  el  domicilio  del  aceptante  por 
ntervencion. 

En  defecto  respectivamente  del  girado,  de  los  recomendatarios  6  del  aceptante 
por  intervencion,  las  dUigencias  del  protesto  se  entenderan  con  sus  dependientes, 
iamiliares,  criados  6  alglin  vecino  con  casa  abierta  en  el  lugar  donde  deban  veri- 
icarse  dichas  diUgencias. 

512.  Las  letras  de  cambio  se  protestaran  ante  Notario  publico,  y  no  habiendolo 
3n  el  lugar,  ante  la  primera  autoridad  politica  del  mismo,  asistida  de  dos  testigos. 

513.  La  acta  del  protesto  debera  contener  los  siguientes  requisitos:  1.°  La 
reproduccion  literal  de  la  letra  de  cambio,  su  aceptacion,  endosos,  recomendaciones 
jr  todo  lo  demas  que  en  ella  conste;  —  2.°  El  apercibimiento  para  aceptar  6  pagar 
ia  letra  de  cambio,  haciendo  constar  si  estuvo  6  no  presente  el  que  debia  aceptarla 
5  pagarla;  —  3.°  Los  motivos  de  la  negativa  para  aceptarla  6  pagarla,  si  se  ex- 
presaren;  —  4.°  La  firma  de  la  persona  con  quien  se  entiende  la  dUigencia,  y  la 
3onstancia  de  su  imposibiHdad  6  resistencia  a  firmar,  si  las  hubiere;  —  5.°  La 
sxpresion  del  lugar,  fecha  y  hora  en  que  se  ha  verificado  el  protesto;  y  6.°  La  firma 
iel  que  autorice  la  dihgencia. 

514.  Los  protestos  por  falta  de  aceptacion  se  haran  al  dia  siguiente  de  presentada 
ia  letra,  y  los  protestos  por  falta  de  pago  al  dia  siguiente  de  su  vencimiento. 

Si  los  dias  siguientes  al  de  la  presentacion  6  vencimiento  no  fueren  utiles,  el 
protesto  se  hara  en  el  mas  inmediato  que  lo  sea. 

515.  Si  la  persona  a  cuyo  cargo  se  gira  la  letra  se  constituye  en  quiebra,  podra 
protestarse  por  falta  de  pago  aun  antes  del  vencimiento,  luego  que  aqueUa  se  declare. 

516.  Se  dara  al  portador  de  la  letra  testimonio  del  protesto,  si  lo  hubiere 
autorizado  un  notario;  el  protesto  original,  si  lo  hubiere  autorizado  la  primera 
autoridad  politica;  y  en  uno  y  otro  caso  se  le  devolvera  la  letra  misma  con  la  ano- 
tacion  de  protestada  por  falta  de  aceptacion  6  de  pago,  fechada  y  suscrita  esta 
anotacion  por  el  que  hubiese  autorizado  el  protesto. 

517.  El  notario  6  la  autoridad  politica  que  en  su  defecto  haya  hecho  el  protesto, 
retendran  en  su  poder  la  letra,  sin  entregar  dsta  ni  el  protesto  al  portador,  hasta  la 
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507.  When  an  accepted  or  unaccepted  bill  of  exchange  is  lost,  and  there  are 
no  second  or  subsequent  copies  thereof,  then  independently  of  his  right  to  require 
any  person  to  replace  it,  the  last  holder  thereof  may:  1.  On  his  own  responsibUity, 
apply  to  the  drawee  of  the  bill  to  deposit  the  amount  thereof  on  the  day  of  its  ma- 
turity in  a  public  establishment  of  credit,  or  in  a  commercial  house  which  is  mutu- 
ally trusted,  or  in  one  appointed  by  the  judge  in  the  event  of  disagreement;  —  2.  If 
the  drawee  refuses  to  deposit  its  amount,  then  protest  the  bill,  under  the  same 
rules  as  apply  to  the  protest  for  non-payment;  —  3.  Request  payment  on  the 
order  of  the  judicial  authority  before  whom  he  has  proved  the  ownership  of  the 
bill. 

508.  The  drawee  of  a  bill  of  exchange  may  require  the  holder  thereof  to  prove 
his  personal  identity  by  means  of  an  inhabitant  of  the  place. 

If  the  holder  of  the  bill  refuses  or  is  unable  to  prove  his  personal  identity,  the 
drawee  thereof  may  deposit  its  value  on  the  day  of  maturity  in  a  trustworthy  com- 
mercial house,  if  there  is  no  establishment  of  public  credit  in  the  place. 

509.  Bills  of  exchange  must  be  paid  in  the  place  and  in  such  money  of  legal 
currency  as  are  named  therein. 

If  the  money  named  in  the  bill  is  not  legally  current  in  the  Republic,  it  shall 
be  paid  in  equivalent  National  money,  in  accordance  with  the  average  quotation 
on  the  day  of  maturity. 

Chapter  VII.    Protests. 

510.  Bills  of  exchange  must  be  protested  for  non-acceptance  and  non- 
payment. 

511.  Protest  must  be  successively  made:  1.  In  the  place  appointed  in  the 
bill  for  its  acceptance  or  payment;  —  2.  At  the  address  of  the  person  who  is  to 
accept  it  or  pay  it;  —  3.  At  the  address  of  the  persons  indicated  in  the  bill  for  accep- 
tance or  payment  in  case  of  necessity;  —  4.  At  the  address  of  the  acceptor  for 
honour. 

In  default  of  the  drawee,  referees  and  acceptor  for  honour  respectively,  the 
measures  of  the  protest  shall  be  addressed  to  their  subordinates,  members  of  their 
families,  servants  or  some  inhabitant  with  an  open  house  in  the  place  where  the 
said  measures  are  to  be  taken. 

512.  BiUs  of  exchange  shall  be  protested  before  a  Notary  Public,  and  if  there 
be  none  in  the  place,  before  the  first  political  authority  thereof,  accompanied  by 
two  witnesses. 

513.  The  document  of  protest  must  contain  the  following  requisites:  1.  The 
literal  reproduction  of  the  bill  of  exchange,  its  acceptance,  indorsements,  references 
and  everything  that  is  stated  thereon;  —  2.  An  admonition  to  accept  or  pay  the 
bill  of  exchange,  with  a  note  to  state  whether  the  person  who  ought  to  accept  or 
pay  it  was  present  or  not ;  —  3.  The  reasons  for  refusing  to  accept  or  pay  it,  if  they 
are  stated;  —  4.  The  signature  of  the  person  to  whom  the  measures  are  addressed, 
or  proof  (if  any)  of  his  being  unable  or  unwilling  to  sign;  —  5.  The  statement  of  the 
place,  date  and  hour  on  which  the  protest  was  made;  and  —  6.  The  signature  of 
the  person  authenticating  the  proceeding. 

514.  The  protests  for  non-acceptance  shall  be  made  on  the  day  following  the 
presentment  of  the  bill,  and  the  protests  for  non-payment  on  the  day  following 
its  maturity. 

If  the  days  following  the  day  of  presentment  or  maturity  are  not  business 
days,  the  protest  shall  be  made  on  the  nearest  day  there  is. 

515.  If  the  person  upon  whom  a  bUl  is  drawn  becomes  bankrupt,  it  may  be 
protested  for  non-payment  even  before  maturity,  as  soon  as  the  bankruptcy  is  de- 
clared. 

516.  A  certified  copy  of  the  protest  shall  be  given  to  the  holder  of  the  bill, 
if  a  notary  has  authenticated  the  protest;  the  original  protest,  if  it  has  been  authen- 
ticated by  the  first  political  authority;  and  in  each  case,  the  bUl  itself  shall  be  re- 
turned to  him  bearing  a  note  of  its  having  been  protested  for  non-acceptance  or 
non-payment,  this  annotation  being  dated  and  signed  by  the  person  who  has  authen- 
ticated the  protest. 

517.  The  notary  or  the  political  authority  who  in  his  default  has  effected  the 
protest,  shall  retain  the  biU  in  his  control,  without  delivering  either  the  bill  or  the 
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puesta  del  sol  del  dia  en  que  se  hubiese  hecho,  teniendo  el  pagador  derecho  de  presen- 
tarse,  entretanto,  a  satisfacer  el  importe  de  la  letra  y  los  gastos  del  protesto. 

518.  Los  efectos  legales  del  protesto  seran:  1.°  Imponer  a  la  persona  que 
hubiere  dado  lugar  a  61,  la  responsabilidad  de  gastos,  danos  y  perjuicios;  — 
2.°  Conservar  las  acciones  que  competan  al  portador  contra  las  personas  respon- 
sables  a  las  resultas  de  la  letra. 

519.  La  enunciacion  u  otra  cualquiera  clausula  que  dispense  de  la  obligacion 
de  protestar  la  letra,  se  tendra  por  no  puesta. 

Capitulo  VIII.    De  la  intervenci6n  en  la  aceptacidn  y  pago. 

520.  Despues  de  protestada  por  falta  de  aceptacion  6  de  pago,  se  admitira  en 
toda  letra  de  cambio  la  intervencion  de  un  tercero  para  aceptarla  6  pagarla. 

521.  La  intervencion  se  hara  constar  a  continuacion  del  protesto,  expresindose 
la  persona  por  quien  tiene  lugar  la  intervencion,  y  suscribiendola  el  que  intenriene 
en  union  del  notario  6  primera  autoridad  politica  y  dos  testigos  que  autoricen  la 
dUigencia. 

522.  Si  se  presentaren  varias  personas  a  prestar  su  intervencion,  sera  preferido 
el  que  con  la  suya  libere  a  mayor  numero  de  las  obligadas  en  la  letra. 

523.  Si  el  que  habiendo  dado  lugar  al  protesto  de  ima  letra  por  falta  de  acep- 
tacion, se  presentase  a  pagarla  a  su  vencimiento,  le  sera  admitido  el  pago  con  pre- 
ferencia  al  que  por  intervencion  quisiere  hacerlo. 

524.  El  que  por  intervencion  aceptare  una  letra  de  cambio  quedara  obligado: 
1.°  Al  pago  de  la  letra  lo  mismo  que  si  hubiere  sido  girada  a  su  cargo;  —  2.°  A 
dar  aviso  de  su  aceptacion,  por  el  correo  mas  pr6ximo,  a  la  persona  por  quien  haya 
inter  venido. 

525.  La  aceptacion  por  intervencion,  mientras  no  sea  pagada  la  letra,  no 
privara  al  portador  de  eUa  de  los  derechos  que  le  competan  contra  los  demas  obli- 
gados  a  las  resultas  de  la  misma. 

526.  El  que  por  intervencion  pagare  ima  letra  de  cambio,  se  subrogara  en 
los  derechos  del  portador,  con  las  limitaciones  siguientes:  1.°  Si  la  pagare  por  cuenta 
del  girador,  solo  este  le  respondera  de  las  cantidades  desembolsadas;  —  2.°  Si  la 
pagare  por  cuenta  del  tomador  6  alguno  de  los  endosantes,  tendra  derecho  de 
repetir  contra  aquel  por  quien  intervino,  y  todos  los  demds  obligados  en  la  letra 
con  anterioridad  a  ese;  —  3.°  El  que  por  intervencion  pagare  letras  perjudicadas, 
no  podra  subrogarse  en  mas  derechos  que  los  que  puedan  derivarse  de  eUas  en 
calidad  de  perjudicadas. 

Capitulo  IX.    De  las  acciones  que  competen  al  portador  de  una 

letra  de  cambio. 

527.  Todos  los  signatarios  de  una  letra  de  cambio  son  soUdariamente  respon- 
sables  al  portador  de  ella  por  el  importe  de  la  letra,  sus  intereses,  los  costos  del 
protesto  y  todos  los  demas  gastos  legitimos. 

Los  intereses  deberan  computarse  desde  el  primer  dia  util  para  el  protesto  por 
falta  de  pago. 

528.  El  portador  de  una  letra  de  cambio  protestada  en  tiempo  y  forma,  puede 
ejercitar  su  accion  contra  todos  los  signatarios  de  la  letra  6  contra  cada  uno  de  ellos. 

El  mismo  derecho  tendra  el  endosante  que  la  pague  contra  los  otros  endosantes 
anteriores  y  contra  el  girador  de  la  letra. 

Intentada  la  accion  que  nace  de  la  letra  contra  alguno  de  los  obligados  en  ella, 
no  podra  dirigirse  contra  los  demas  sino  en  el  caso  de  insolvencia  parcial  6  total  del 
demandado,  y  hasta  conseguir  el  completo  reembolso  de  la  misma. 

529.  Cuando  la  letra  de  cambio  haya  sido  protestada  por  falta  de  aceptacion, 
podran  ejercitarse  las  acciones  derivadas  de  la  misma  con  el  objeto  de  que  mientras 
se  vence  la  letra  sea  afianzado  6  depositado  su  valor. 

530.  Exceptuados  aquellos  con  quienes  se  hubieren  practicado,  los  protestos 
de  letras,  tanto  por  falta  de  aceptacion  como  de  pago,  seran  notificados  a  todos 
los  demas  que  hayan  intervenido  en  la  letra  por  medio  de  instructivos  que  les  seran 
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protest  to  the  holder,  until  sunset  of  the  day  whereon  it  has  been  made,  the  drawee 
meanwhile  being  entitled  to  present  himself  to  pay  the  amount  of  the  bill  and  the 
expenses  of  protest. 

518.  The  legal  effects  of  a  protest  shall  be:  1.  To  impose  the  liability  for  ex- 
penses and  damage  on  the  person  who  has  occasioned  it;  —  2.  To  preserve  the 
rights  of  action  which  are  competent  to  the  holder  against  the  persons  who  are 
liable  on  the  bill. 

519.  Any  provision  or  term  which  dispenses  with  the  obligation  to  protest 
a  bin  shall  be  deemed  non-existing. 

Chapter  VIII.     Intervention  for  honour  in  acceptance  and  payment. 

520.  After  a  bill  has  been  protested  for  non-acceptance  or  non-pajTnent,  the 
intervention  of  a  third  person  to  accept  or  pay  it  shall  be  allowed  in  the  case  of 
aU  bills  of  exchange. 

521.  The  intervention  shall  be  set  out  in  continuation  of  the  protest,  ex- 
pressing the  person  on  whose  behalf  the  intervention  takes  place,  and  it  shall  be 
signed  by  the  intervener  in  conjunction  with  the  notary  or  first  political  authority 
and  two  witnesses  to  authenticate  the  proceeding. 

522.  If  several  persons  present  themselves  to  offer  their  intervention,  that 
person  shall  be  preferred  who  by  his  intervention  would  free  the  greater  number 
of  persons  liable  on  the  bUl. 

523.  If  the  person  who  has  occasioned  the  protest  of  a  bill  for  non-acceptance 
presents  himself  to  pay  it  at  its  maturity,  he  shall  be  allowed  to  pay  it  in  preference 
to  a  person  wishing  to  pay  it  for  honotir. 

524.  A  person  who  accepts  a  bUl  of  exchange  for  honour  shall  be  bound:  1.  To 
pay  the  bill  in  the  same  way  as  if  it  had  been  drawn  on  him;  —  2.  To  give  notice 
of  his  acceptance  to  the  person  for  whose  honour  he  has  intervened,  by  the  earhest 
post. 

525.  Until  the  bill  is  paid,  acceptance  for  honour  shall  not  deprive  the  holder 
thereof  of  such  rights  as  are  competent  to  him  against  the  other  persons  who  are 
liable  on  the  bill. 

526.  The  person  who  pays  a  bill  of  exchange  for  honour  shall  be  subrogated 
to  the  rights  of  the  holder, with  the  following  limitations:  1.  If  he  pays  it  on  account 
of  the  drawer,  the  latter  alone  shall  be  hable  to  him  for  the  sums  disbursed;  — 
2.  If  he  pays  it  on  account  of  the  taker  or  any  of  the  indorsers,  he  shall  be  entitled 
to  sue  the  person  for  whom  he  intervened,  and  all  the  other  persons  who  are  liable 
on  the  bill  previous  to  that  person;  —  3.  A  person  who  pays  prejudiced  biUs  for 
honour  cannot  be  subrogated  to  more  rights  than  such  as  can  be  derived  from 
them  as  prejudiced  bills. 

Chapter  IX.    Actions  which  are  competent  to  a  holder  of  a  bill 

of  exchange. 

527.  All  signatories  of  a  bill  of  exchange  are  jointly  and  severally  liable  to 
the  holder  thereof  for  the  amount  of  the  bill,  interest  thereon,  the  costs  of  protest 
and  all  other  lawful  expenses. 

The  interest  must  be  reckoned  from  the  first  business  day  for  protesting  for 
non-payment. 

528.  The  holder  of  a  bill  of  exchange  which  has  been  protested  in  due  time 
and  form,  may  bring  his  action  against  each  and  all  of  the  signatories  of  the  bill. 

An  indorser  who  pays  it  shall  have  the  same  right  as  against  other  previous 
indorsers  and  against  the  drawer  of  the  bill. 

When  the  action  arising  from  the  bUl  has  been  brought  against  one  of  the  per- 
sons liable  thereon,  an  action  can  only  be  brought  against  the  others  in  the  event 
of  partial  or  total  insolvency  of  the  defendant,  and  untU  obtaining  payment  thereof 
in  full. 

529.  When  a  bUl  of  exchange  has  been  protested  for  non-acceptance,  the 
actions  which  are  derived  therefrom  may  be  brought  with  the  object  of  the  value 
of  the  bill  being  guaranteed  or  deposited  whUe  it  is  maturing. 

530.  With  the  exception  of  those  persons  to  whom  they  were  directed,  the 
protests  of  bills,  whether  for  non-acceptance  or  non-payment,  shall  be  notified  to 
all  others  who  have  been  parties  to  the  bill,  by  means  of  notices  which  shall  be 
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remitidos  por  los  mismos  notarios  6  primera  autoridad  politica  que  autoricen  los 
pro  testes. 

A  los  interesados  en  las  letras,  que  residieren  en  el  mismo  lugar  donde  se  veri- 
fioare  el  protesto,  les  sera  6ste  notificado  en  la  forma  expresada  y  al  dia  siguiente 
de  haberse  practicado.  A  los  que  residieren  fuera  del  lugar,  les  sera  remitido  el  in- 
structivo  por  el  mas  proximo  correo,  bajo  certificado  y  con  las  direcciones  indicadas 
por  el  mismo  portador  de  la  letra. 

A  continuacion  del  acta  de  protesto,  el  que  lo  haya  autorizado  hara  constar 
que  ha  sido  notificado  en  la  forma  y  t&minos  previstos  por  este  articulo. 

531.  Tanto  el  girador  como  cualquiera  de  los  endosantes  de  una  letra  protestada, 
podran  exigir,  luego  que  Uegue  a  su  noticia  el  protesto,  que  el  portador  reciba  el 
importe  con  los  gastos  legitimes,  y  les  entregue  la  letra  y  la  cuenta  de  gastos. 

Si  para  hacer  el  reembolso  coneurrieren  el  girador  y  endosantes,  sera  preferido 
el  girador;  y  concurriendo  solo  endosantes,  el  de  fecha  anterior. 

532.  Por  falta  de  presentacion  de  la  letra,  de  protesto,  6  de  la  notificacion  de 
&te,  en  la  forma  y  terminos  respectivamente  prevenidos  por  este  Codigo,  salvo  el 
case  de  fuerza  mayor,  perderan:  1.°  El  portaidor  de  la  letra  sus  derechos  contra 
los  endosantes  de  la  misma;  —  2.°  Los  endosantes,  cada  uno  en  lo  que  le  con- 
cieme,  su  accion  contra  su  respectivo  cedente;  —  3.°  El  portador  y  los  endo- 
santes perderan  sus  derechos  contra  el  girador,  siempre  que  este  probare  haber 
tenido  hecha,  al  vencimiento  de  la  letra,  la  provision  de  los  fondos  para  su  pago. 
En  este  caso  el  portador  solo  tendra  accion  contra  el  girado. 

533.  Aun  cuando  la  letra  de  cambio  este  perjudicada,  el  tenedor  de  ella  tendra 
accion  contra  cualquiera  de  los  obhgados  en  la  misma,  que  indebidamente  retenga 
en  su  poder  los  fondos  destinados  a  su  pago. 

534.  Las  acciones  que  nacen  de  las  letras  de  cambio  para  exigir  en  sus  respec- 
tivos  casos  el  pago  6  afianzamiento  de  su  valor,  seran  ejecutivas,  previo  el  recono- 
cimiento  judicial  de  su  firma  por  el  demandado. 

El  reconocimiento  de  la  firma  no  sera  necesario  para  despachar  ejecucion 
contra  el  aceptante. 

535.  Contra  la  ejecucion  de  las  letras  de  cambio  no  se  admitiran  mas  excep- 
ciones  que  las  de  falsedad,  nuhdad,  pago,  compensacion  de  credito  liquido  y  ejecutivo, 
prescripcion  6  caducidad  de  la  letra,  espera  6  quita  concedida  por  el  demandante, 
que  se  pruebe  por  esoritura  ptiblica  6  documento  privado  reconocido  judicialmente. 
Cualquiera  otra  excepcion  se  reservara  para  el  juicio  ordinario,  el  oual  procedera 
cuando  se  haya  declarado  sin  lugar  en  la  sentencia  el  juicio  ejecutivo. 

536.  La  cantidad  de  que  uri  acreedor  haga  remision  6  quita  al  deudor  de  una 
letra  de  cambio,  se  entendera  remitida  tambien  a  todos  los  demas  responsables  en 
la  letra. 

Capitulo  X.    Del  recambio  y  resaca. 

537.  El  portador  de  una  letra  de  cambio  no  pagada  a  su  vencimiento  y  debida- 
mente  protestada,  puede  reembolsarse  de  la  suma  que  se  le  adeude  por  medio  de 
una  letra  a  la  vista  contra  el  girador  6  contra  cualquiera  otro  de  los  endosantes. 
Esta  operacion  se  denomina  «recambio»  y  la  nueva  letra  «resaca9 

El  que  haya  pagado  la  resaca  puede  reembolsarse  de  la  misma  manera  de  los 
demas  obhgados  anteriores. 

538.  La  resaca  debe  ir  acompanada  de  la  letra  original  de  cambio,  del  testi- 
monio  de  su  protesto  y  de  la  cuenta  de  resaca. 

539.  La  cuenta  de  resaca  debe  iadicar:  1.°  La  suma  total  de  la  letra  original 
de  cambio  con  los  intereses  desde  el  dia  del  vencimiento;  —  2.°  Los  gastos  de  pro- 
testo, comision,  corretaje,  timbre  y  franqueo  de  cartas;  —  3.°  La  persona  contra 
la  cual  se  gira  la  resaca;  y  4.°  El  precio  del  recambio. 

540.  El  precio  del  recambio  se  fija  con  respecto  al  girador  por  el  curso  del 
cambio  oorriente  entre  el  lugar  donde  era  pagadera  la  letra  y  aquel  sobre  el  cual  se 
gira:  y  respecto  a  los  endosantes,  por  el  curso  del  cambio  corriente  entre  el  lugar 
donde  fue  entregada  6  negociada  la  letra  por  los  endosantes,  y  aquel  sobre  el  cual 
se  gira  la  resaca. 

541.  El  precio  del  recambio  sera  certificado  por  un  corredor,  y  en  los  lugares 
en  donde  no  lo  hubiere,  por  dos  comerciantes. 
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sent  to  them  by  the  notaries  or  the  first  political  authority  authenticating  the 
protests. 

Persons  concerned  in  the  bills  who  reside  in  the  same  place  where  the  protest  has 
been  effected,  shall  be  notified  thereof  in  the  way  stated  and  on  the  day  following 
its  having  been  made.  The  notice  shall  be  sent  to  those  who  reside  away  from  the 
place,  by  the  earliest  post,  registered  and  with  directions  indicated  by  the  said 
holder  of  the  bill. 

In  continuation  of  the  document  of  the  protest,  the  person  who  has  authenti- 
cated it  shall  set  out  that  it  has  been  notified  in  the  way  and  in  the  times  provided 
by  this  article. 

531.  The  drawer  and  any  of  the  indorsers  of  a  protested  bill  may,  as  soon  as 
the  protest  comes  to  their  notice,  require  the  holder  to  receive  the  amount  thereof 
with  the  lawful  expenses,  and  to  deliver  them  the  bill  and  the  account  of  the  ex- 
penses. 

If  both  the  drawer  and  the  indorsers  claim  to  make  the  payment,  the  drawer 
shall  be  preferred;  and  if  only  indorsers  are  in  competition,  the  one  of  earlier  date. 

532.  Failing  the  presentment  of  the  bill,  the  protest,  or  the  notification  thereof, 
in  the  mode  and  in  the  times  respectively  provided  by  this  Code,  and  saving  the 
case  of  vis  major:  1.  The  holder  of  the  bill  shall  lose  his  rights  against  the  indorsers 
thereof;  —  2.  Each  of  the  indorsers,  in  so  far  as  concerns  him,  shall  lose  his  right 
of  action  against  his  corresponding  transferor;  —  3.  The  holder  and  indorsers  shall 
lose  their  rights  against  the  drawer,  provided  that  the  latter  proves  that  he  had 
made  provision  of  funds  for  payment  of  the  bill  at  the  time  of  its  maturity.  In 
this  case  the  holder  shall  only  have  a  right  of  action  against  the  drawee. 

533.  Even  when  a  bill  of  exchange  is  prejudiced,  the  holder  thereof  shall  have 
a  right  of  action  against  any  person  hable  thereon  who  improperly  retains  the  funds 
intended  for  its  payment  in  his  control. 

534.  The  actions  which  arise  from  bills  of  exchange  for  the  purpose  of  demand- 
ing payment  or  guaranty  of  their  value,  as  the  case  may  be,  shall  be  executive 
actions,  on  previous  judicial  acknowledgment  of  his  signature  by  the  defendant. 

Acknowledgment  of  the  signature  shall  not  be  necessary  for  issuing  execution 
against  the  acceptor. 

535.  No  other  defences  shall  be  admitted  against  the  executive  action  on  bills 
of  exchange  than  forgery,  nullity,  payment,  set-off  or  a  liquid  and  executive  credit, 
prescription  or  lapse  of  the  bill,  postponement  or  partial  discharge  granted  by  the 
plaintiff,  proved  by  notarial  instrument  or  private  document  acknowledged  in 
court.  All  other  defences  shall  be  reserved  for  the  ordinary  action,  which  shall  lie 
when  the  executive  action  has  been  declared  to  be  bad  by  judgment. 

536.  Any  sum  whereof  a  creditor  releases  or  discharges  the  debtor  on  a  bill 
of  exchange,  shall  be  understood  to  be  released  also  to  all  other  persons  who  are  Uable 
on  the  bill. 

Chapter  X.     Re-exchange  and  re-drafts  (cross-bills). 

537.  The  holder  of  a  bill  of  exchange  which  has  not  been  paid  at  its  maturity 
and  which  has  been  duly  protested,  may  pay  himself  the  sum  wMch  is  due  to  him  by 
means  of  a  bill  at  sight  drawn  on  the  drawer  or  any  of  the  indorsers.  This  operation 
is  called  "re-exchange"  and  the  new  bill  "re-draft". 

The  person  who  has  paid  the  re-draft  may  repay  himself  in  the  same  way  by 
drawing  on  the  other  persons  previously  liable  on  the  bill. 

538.  The  re-draft  must  go  accompanied  by  the  original  bill  of  exchange,  by 
a  certified  copy  of  the  protest  thereof  and  by  the  re-draft  account. 

539.  The  re-draft  account  must  show:  1.  The  total  sum  of  the  original  bill 
of  exchange  together  with  the  interest  from  the  day  of  maturity;  —  2.  The  ex- 
penses of  protest,  commission,  brokerage,  stamp  and  postage;  —  3.  The  person 
on  whom  the  re-draft  is  drawn;  and  4.  The  price  of  the  re-exchange. 

540.  The  price  of  the  re-exchange  is  fixed  as  regards  the  drawer  by  the  course 
of  the  exchange  which  is  current  between  the  place  where  the  bill  was  payable  and 
that  on  which  the  re-exchange  is  drawn;  and  as  regards  the  indorsers,  by  the  course 
of  the  exchange  which  is  current  between  the  place  where  the  bill  was  delivered 
or  negotiated  by  the  indorsers,  and  that  on  which  the  re-draft  is  drawn. 

541.  The  price  of  the  re-exchange  shall  be  certified  by  a  broker,  and  by  two 
traders  in  places  where  no  broker  exists. 
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cheques  y  cartas  de  cr^dito. 

542.  No  se  pueden  formar  varias  cuentas  de  resaca  por  una  misma  letra.  Dicha 
cuenta  de  resaca  ira  siendo  pagada  por  cada  uno  de  los  endosantes,  y  al  fin  por  el 
girador. 

543.  Por  una  misma  letra  no  pueden  ser  acumulados  los  recambios.  Cada  uno 
de  los  endosantes  reportara  el  que  le  corresponda,  y  asi  sucesivamente  hasta  el 
girador. 

544.  Los  intereses  de  los  gastos  de  protesto  y  demas  legltimos  comprendidos 
en  la  cuenta  de  resaca,  no  se  deben  sino  a  contar  desde  el  dia  de  la  demanda 
judicial. 

Titulo  IX.  De  las  libranzas,  vales,  pagar6s,  cheques  y  cartas  de  cr^dito. 

Capitulo  I.    De  las  libranzas,  vales  y  pagar^s. 

545.  La  libranza  contiene  un  contrato,  que  no  es  el  de  cambio,  por  el  cual  se 
manda  a  alguno  que  pague  6  entregue  a  la  orden  de  otro,  cierta  cantidad. 

El  vale  contiene  la  obligacion  de  un  comerciante  de  entregar  a  la  orden  de  otro 
comerciante  cierta  cantidad  de  dinero  6  efectos. 

El  pagare  contiene  la  obligacion,  procedente  de  un  contrato  mercantil,  de  pagar 
una  persona  a  la  orden  de  otra,  cierta  cantidad. 

546.  Las  libranzas,  vales  y  pagares  a  la  orden,  deben  contener:  1.°  La  fecha 
y  lugar  de  su  expedicion;  —  2.°  El  nombre  y  firma  del  responsable;  —  3.°  La 
cantidad  de  dinero  6  efectos  que  deba  entregarse;  —  4.°  La  fecha  y  lugar  en  que 
deba  hacerse  la  entrega;  —  5.°  La  persona  a  cuya  orden  se  extiende  el  docu- 
mento;  —  6.°  La  operacion  mercantil  de  que  se  deriven,  si  no  fueren  otorgados 
por  un  comerciante  a  favor  de  otro;  —  7.°  Si  su  valor  es  recibido,  entendido,  en 
cuenta,  6  precede  de  otra  operacion. 

547.  Los  pagares  que  no  esten  extendidos  a  la  orden,  no  son  documentos  mer- 
cantiles;  y  por  lo  tanto,  no  producen  ninguna  accion,  sino  las  comunes  que  pueda 
tener  el  poseedor  de  el  contra  el  que  lo  otorgo  porque  6ste  le  deba  alguna  cantidad 
en  dinero  6  efectos,  independientemente  de  la  accion  que  habria  producido  el  pagare 
si  hubiese  estado  extendido  a  la  orden. 

548.  Los  pagares  que  no  estdn  extendidos  a  la  orden  no  pueden  endosarse, 
y  cualquier  endoso  que  de  ellos  se  haga,  es  nulo  y  no  produce  ninguna  accion. 

549.  Todas  las  disposiciones  relativas  k  las  letras  de  cambio  sobre  vencimiento, 
endoso,  pago,  protesto  y  demas  conducentes,  son  aplicables  a  las  libranzas,  vales, 
pagares  y  mandatos  a  la  orden. 

550.  La  omision  del  protesto  libra  a  los  endosantes,  pero  no  a  la  persona  que 
otorga  y  firma  el  pagar6,  quien  tiene  todas  las  obligaciones  del  girador  y  del  girado. 

551.  Los  vales  y  pagares  no  podran  ser  emitidos  a  la  vista  y  al  portador,  sino 
con  sujecion  y  con  arreglo  a  las  disposiciones  del  titulo  de  «Instituciones  de  Cr6dito». 

Capitulo  II.    De  los  cheques. 

552.  Todo  el  que  tenga  una  cantidad  de  dinero  disponible  en  poder  de  im 
comerciante  6  de  un  establecimiento  de  credito,  puede  disponer  de  eUa  a  favor  propio 
6  de  un  tercero,  mediante  un  mandato  de  pago  llamado  "cheque". 

553.  El  cheque  debe  contener:  1.°  La  designacion  del  lugar  y  de  la  fecha 
de  su  Hbramiento;  —  2.°  El  nombre  del  comerciante,  de  la  sociedad  6  banco  a 
cuyo  cargo  se  gira;  —  3.°  El  nombre  de  la  persona  a  cuyo  favor  se  libra,  6  la 
expresion  de  ser  al  portador;  —  4.°  La  cantidad  que  se  gira,  expresada  por  guaris- 
mos  y  por  letra;  —  5.°  El  nombre  y  la  firma  del  hbrador. 

554.  Para  la  validez  del  cheque  se  requiere  ademas:  1.°  Que  el  hbrador  tenga 
fondos  propios  disponibles  en  poder  del  comerciante,  sociedad  6  banco,  a  lo  menos 
por  el  importe  del  cheque,  en  la  fecha  en  que  lo  gira;  —  2.°  Que  est6  autorizado 
para  disponer  de  sus  fondos  en  esa  forma. 

555.  Los  cheques  se  separaran  de  los  Hbros  talonarios  que  los  comerciantes, 
sociedades  6  bancos,  entreguen  a  sus  acreedores  en  cuenta  corriente  6  por  deposito, 
para  el  efecto  de  autorizarlos  a  girar  en  esa  forma. 

556.  Los  cheques  extendidos  a  favor  de  persona  determinada  no  son  endosables. 
Los  girados  al  portador  se  trasfieren  por  la  simple  entrega  de  los  mismos. 

557.  Los  cheques  no  son  susceptibles  de  aceptacion  ni  de  protesto,  ni  podra 
suspenderse  ni  rehusarse  su  pago  solo  por  falta  de  aviso  del  librador  si  tiene  fondos 
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542.  Several  re-exchange  accounts  cannot  be  formed  for  one  and  the  same 
bill.  The  said  re-exchange  account  shall  be  successively  paid  by  each  indorser  and 
finally  by  the  drawer. 

543.  The  re-exchanges  cannot  be  consolidated  on  account  of  one  and  the 
same  bill.  Each  indorser  shall  bear  the  re-exchange  which  affects  him,  and  so  on 
successively  up  to  the  drawer. 

544.  Interest  on  the  expenses  of  protest  and  on  the  other  lawful  expenses 
which  are  included  in  a  re-exchange  account,  are  only  due  as  reckoned  from  the  day 
of  the  judicial  demand. 

Title  IX.    Drafts,  vales,  promissory  notes,  cheques  and  letters  of  credit. 
Chapter  I.     Drafts,  vales  and  promissory  notes. 

545.  A  drajt  contains  a  contract,  which  is  not  a  contract  of  exchange,  by  which 
some  person  is  ordered  to  pay  or  deliver  a  certain  sum  to  the  order  of  another. 

A  vale  contains  an  obligation  by  a  trader  to  deUver  a  certain  quantity  of  money 
or  goods  to  the  order  of  another. 

A  'promissory  note  contains  an  obligation,  arising  from  a  commercial  contract, 
of  one  person  to  pay  a  certain  sum  to  the  order  of  another. 

546.  Drafts,  vales  and  promissory  notes  to  order  must  contain:  1.  The  date 
and  place  of  their  issue;  —  2.  The  name  and  signature  of  the  person  liable;  —  3.  The 
quantity  of  money  or  goods  which  has  to  be  dehvered;  —  4.  The  date  and  place  at 
which  delivery  has  to  be  effected;  —  5.  The  person  to  whose  order  the  document 
is  drawn;  —  6.  The  commercial  operation  from  which  they  are  derived,  if  they  are 
not  made  by  one  trader  in  favour  of  another  trader;  —  7.  Whether  their  value  is 
received,  understood,  in  account,  or  arises  from  another  transaction. 

547.  Promissory  notes  which  are  not  drawn  to  order  are  not  commercial 
documents;  and  they  therefore  give  rise  to  no  right  of  action,  other  than  the  ordi- 
nary rights  of  action  which  the  holder  thereof  may  have  against  the  person  making 
them  as  owing  him  a  certain  quantity  of  money  or  goods,  independently  of  the 
right  of  action  which  the  promissory  note  would  have  produced  it  it  had  been  drawn 
to  order. 

548.  Promissory  notes  which  are  not  drawn  to  order  cannot  be  indorsed,  and 
any  indorsement  made  thereon  is  void  and  gives  rise  to  no  right  of  action. 

549.  All  the  provisions  which  relate  to  bills  of  exchange  concerning  maturity, 
indorsement,  payment,  protest  and  other  material  matters,  apply  to  drafts,  vales, 
promissory  notes  and  orders  to  pay. 

550.  Omission  of  the  protest  frees  the  indorsers,  but  not  the  person  who  makes 
and  signs  the  promissory  note,  who  has  all  the  obligations  of  drawer  und  drawee. 

551.  Vales  and  promissory  notes  can  only  be  issued  at  sight  and  to  bearer 
subject  and  according  to  the  provisions  of  the  Title  "Credit  Institutions". 

Chapter  II.    Cheques. 

552.  Every  person  who  possesses  a  sum  of  disposable  money  in  the  control 
of  a  trader  or  of  a  credit  estabUshment,  may  dispose  thereof  in  his  own  favour  or 
in  favour  of  third  persons  by  means  of  an  order  to  pay  called  a  "cheque". 

553.  A  cheque  must  contain;  1.  The  designation  of  the  place  and  date  of  its 
drawing ;  —  2.  The  name  of  the  trader,  association  or  bank  on  which  it  is  drawn ;  — 
3.  The  name  of  the  person  in  whose  favour  it  is  drawn,  or  a  statement  that  it  is 
to  beater;  —  4.  The  sum  which  is  drawn,  expressed  in  figures  and  in  letters;  — 
5.  The  name  and  signature  of  the  drawer. 

554.  For  the  validity  of  a  cheque  it  is  also  required:  1.  That  the  drawer  should 
have  his  own  disposable  funds  in  the  control  of  the  trader,  association  or  bank, 
to  at  least  the  amount  of  the  cheque,  on  the  date  whereon  it  is  drawn;  —  2.  That 
the  drawee  should  be  authorised  to  dispose  of  his  funds  in  that  way. 

555.  The  cheques  shall  be  taken  from  counterfoiled  books  to  be  delivered 
by  traders,  associations  or  banks  to  their  creditors  on  current  account  or  by  deposit, 
for  the  purpose  of  authorising  them  to  draw  in  this  way. 

556.  Cheques  which  are  drawn  in  favour  of  a  certain  person  are  not  indorsable. 
Those  drawn  to  bearer  are  transferred  by  simple  delivery  thereof. 

557.  Cheques  are  not  susceptible  of  acceptance  or  protest,  nor  can  their  pay- 
ment be  postponed  or  refused  solely  for  want  of  notice  by  the  drawer  whether  he 


134       Mexico:  C6d.  de  Com.     Libio  11.     Tit.  IX.    De  las  libranzas,  vales,  pagar^, 

cheques  y  cartas  de  cr^dito. 
3n  poder  del  librado.  En  caso  de  que  no  llenen  los  requisites  legales,  podra  el  librado 
aegarse  &  pagar  los  cheques,  consignando  al  dorso  las  razones  de  la  negativa. 

558.  El  tenedor  de  un  cheque  debera  presentarlo  para  su  pago  dentro  de  los 
Dcho  dias  inmediatos  a  su  fecha,  si  fuere  girado  en  la  misma  plaza.  A  ese  t^rmino 
3e  agregara  un  dia  per  cada  100  Idlometros  de  distancia  entre  el  lugar  del  giro  y  el 
iel  pago,  cuando  6stos  fueren  distintos. 

559.  El  tenedor  6  dueno  de  un  cheque  no  presentado  dentro  del  termino  legal, 
perdera  todas  sus  acciones  y  derechos  contra  el  librador,  si  por  quiebra  6  suspension 
ie  pagos  del  hbrado,  posteriores  a  dicho  termino,  dejare  de  cubrirse  aquel  docu- 
mento. 

560.  El  pago  de  los  cheques  a  favor  de  persona  determinada,  se  acreditara 
3on  el  recibo  puesto  al  dorso  por  aquella  persona,  la  que  si  fuere  desconocida  probar4 
3u  identidad  como  queda  prevenido  para  las  letras  de  cambio.  El  pago  de  los  cheques 
%l  portador  quedara  acreditado  por  el  hecho  de  tenerlos  el  hbrado  en  su  poder,  y 
io  mismo  el  de  los  que  se  Ubren  simultaneamente  en  favor  de  persona  determinada 
3  al  portador. 

561.  El  librado  no  es  responsable  del  abuso  que  se  haga  de  los  cheques  que 
iiere  4  sus  acreedores  para  que  giren  contra  61,  siempre  que  conste  que  el  cheque 
pagado  es  de  los  que  6\  dio ;  ni  podra  detener,  sin  orden  judicial,  el  pago  de  un.  cheque 
il  portador,  a  titulo  de  extravio  6  sustraccion. 

562.  Por  el  solo  hecho  de  rehusarse  el  Hbrado  al  pago  de  un  cheque  girado  a 
3u  cargo,  el  tenedor  6  dueno  del  mismo  tiene  expeditas  sus  acciones  para  exigir 
jjecutivamente  del  Ubrador  la  devolucion  del  importe  del  cheque  y  las  indemniz- 
iciones  respectivas. 

563.  Las  mismas  acciones  y  en  la  misma  forma,  corresponden  al  hbrador  del 
sheque  contra  el  hbrado  que  neg6  el  pago,  siempre  que  la  falta  de  6ste  no  se  fundase 
3n  la  omision  de  alguno  de  los  requisitos  especLficados  en  los  articulos  anteriores. 

Capitulo  in.    De  las  cartas  de  cr^dito. 

564.  Carta  de  credito  es  un  documento  que  da  un  comerciante  en  favor  de 
)tra  persona  y  contra  otro  comerciante,  para  que  le  entregue  el  dinero  que  le  pida, 
lasta  cierta  cantidad  determinada  y  dentro  de  un  plazo  senalado  expresamente. 

565.  La  carta  de  credito  no  puede  extenderse  ni  al  portador  ni  a  la  orden, 
rino  en  favor  de  determinada  persona,  la  cual  esta  obhgada  a  probar  su  identidad 
ii  el  pagador  lo  exigiere. 

566.  Una  vez  entregado  al  tenedor  el  maximum  de  la  cantidad  senalada  en 
a  carta  de  credito,  6  cumpUdo  el  plazo  que  en  eUa  se  fija,  pierde  su  vaJidez. 

567.  Las  cartas  de  credito  no  se  aceptah;  ni  son  protestables,  en  todo  ni  en 
larte;  ni  los  tenedores  tienen  derecho  alguno  contra  las  personas  a  quienes  van 
lirigidas,  si  no  las  cumpheren  total  6  parcialmente. 

568.  Tampoco  tendrd  el  tenedor  de  una  carta  de  credito,  derecho  algimo 
iontra  el  comerciante  que  se  la  dio,  sino  cuando  haya  dejado  en  su  poder  su  im- 
)orte,  lo  haya  afianzado  6  sea  su  acreedor  por  esa  cantidad,  pues  en  estos  casos 
e  sera  responsable  de  su  importe  y  de  los  danos  y  perjuicios  causados,  a  no  ser  por 
luiebra  del  comerciante  a  quien  haya  sido  dirigida,  siempre  que  el  que  la  firma 
gnorase  tal  quiebra  en  la  epoca  en  que  la  entrego. 

569.  Si  solamente  se  cumpUere  en  una  parte  la  carta  de  credito,  4  6sta  se  apU- 
lardn  relativamente  las  prevenciones  anteriores. 

570.  El  dador  de  una  carta  de  credito  queda  obhgado  al  pagador  por  la 
lantidad  que  este  hubiere  entregado  en  su  virtud,  siempre  que  no  haya  exce- 
lido  de  la  fijada  en  la  carta,  ni  haya  hecho  el  pago  despu6s  del  plazo  senalado 
sn  ella. 

571.  Si  el  tenedor  de  una  carta  de  credito  no  ha  depositado  su  importe,  lo  ha 
irfianzado  6  es  acreedor  por  61  del  dador,  este  puede,  en  cualquier  tiempo,  dar  con- 
raorden  al  pagador. 
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possesses  funds  in  the  control  of  the  drawee.  In  the  event  of  their  not  fulfilling  the 
legal  requirements,  the  drawee  may  refuse  to  pay  the  cheques  by  stating  the  rea- 
sons for  the  refusal  by  way  of  indorsement  on  the  back. 

558.  The  holder  of  a  cheque  must  present  it  for  payment  within  the  eight 
days  immediately  following  its  date,  if  it  is  drawn  on  the  same  place.  To  this  term 
there  shall  be  added  one  day  for  each  100  kilometres  of  distance  between  the  place 
of  drawing  and  that  of  payment,  when  these  places  are  different. 

559.  The  holder  or  owner  of  a  cheque  which  is  not  presented  within  the  legal 
term  shall  lose  all  his  rights  of  action  and  rights  against  the  drawer,  if  that  docu- 
ment is  not  met  by  reason  of  the  bankruptcy  or  suspension  of  payment  on  the  part 
of  the  drawee,  subsequent  to  the  said  term. 

560.  The  payment  of  cheques  in  favour  of  a  certain  person  shall  be  proved 
by  the  receipt  indorsed  by  that  person,  who,  i£  he  is  unknown,  shall  prove  his  iden- 
tity as  is  provided  for  bills  of  exchange.  The  payment  of  cheques  to  bearer  shall 
be  proved  by  the  fact  of  the  drawee  having  them  in  his  control,  and  so  in  the  case 
of  those  which  are  drawn  at  once  in  favour  of  a  certain  person  and  to  bearer. 

561.  The  drawee  is  not  responsible  for  misuse  made  of  the  cheques  which  he 
gives  to  his  creditors  for  them  to  draw  on  him,  when  it  appears  that  the  paid  cheque 
is  one  of  those  which  he  gave;  nor  can  he,  in  the  absence  of  an  order  of  the  court, 
postpone  payment  of  a  cheque  to  bearer,  on  the  ground  of  its  having  been  lost  or 
stolen. 

562.  By  the  mere  fact  of  the  drawee  refusing  to  pay  a  cheque  drawn  on  him, 
the  holder  or  owner  thereof  has  an  unimpeded  right  of  executive  action  to  claim 
from  the  drawer  the  return  of  the  amount  of  the  cheque  and  the  corresponding 
compensation. 

563.  The  same  rights  of  action  in  the  same  form  pertain  to  the  drawer  of  the 
cheque  against  a  drawee  who  has  refused  payment,  provided  that  the  non-payment 
is  not  based  on  the  omission  of  any  of  the  requisites  wMch  are  specified  in  the  pre- 
ceding articles. 

Chapter  III.    Letters  of  credit. 

564.  A  letter  of  credit  is  a  document  which  a  trader  gives  in  favour  of  another 
person  against  another  trader,  for  the  latter  to  pay  him  the  money  which  he  re- 
quests, up  to  a  certain  determined  sum  and  within  an  expressly  named  period. 

565.  A  letter  of  credit  cannot  be  drawn  either  to  bearer  or  to  order,  but  must 
be  in  favour  of  a  certain  person,  who  is  bound  to  prove  his  identity,  if  the  payer 
so  requires. 

566.  A  letter  of  credit  loses  its  validity  as  soon  as  the  maximum  amount 
named  thereon  has  been  paid  to  the  holder,  or  when  the  period  fixed  thereby  has 
expired. 

567.  Letters  of  credit  are  not  accepted;  nor  are  they  susceptible  of  being 
protested  either  in  whole  or  in  part;  nor  do  their  holders  possess  any  right  against 
the  persons  to  whom  they  are  addressed,  it  they  faU  to  comply  with  them  in  whole 
or  in  part. 

568.  Nor  shall  the  holder  of  a  letter  of  credit  have  any  right  against  the  trader 
who  gave  it,  except  when  he  has  left  the  amount  thereof  in  his  control,  or  has  given 
security  therefor  or  when  he  is  his  creditor  for  that  amount,  as  in  these  cases  he 
shall  be  liable  to  him  for  the  amount  thereof  and  for  the  damages  caused,  except 
such  as  are  caused  by  the  bankruptcy  of  the  trader  to  whom  it  is  addressed,  pro- 
vided that  the  person  signing  it  was  unaware  of  such  bankruptcy  at  the  time  when 
he  delivered  it. 

569.  If  a  letter  of  credit  is  only  partially  complied  with,  the  preceding  provi- 
sions shall  respectively  apply  to  that  part. 

570.  The  giver  of  a  letter  of  credit  is  bound  to  the  payer  in  the  sum  which 
the  latter  has  paid  by  virtue  thereof,  provided  that  he  has  not  exceeded  that  fixed 
by  the  letter,  nor  has  made  the  payment  after  the  period  named  therein. 

571.  If  the  holder  of  a  letter  of  credit  has  not  deposited  the  amount  thereof, 
or  given  security  therefor,  and  is  not  the  giver's  creditor  therefor,  the  latter  may 
at  any  time  give  a  counter-order  to  the  payer. 
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572.  El  tenedor  de  una  carta  de  credito  esta  obligado  £  cubrir  al  dador  la  can- 
tidad  que  haya  percibido,  el  cambio  de  dinero  si  lo  hubiere  y  el  interes  pactado, 
6  el  del  seis  por  ciento  anual  si  no  existe  pacto. 

573.  El  tenedor  de  una  carta  de  crddito  que  recibiere  su  importe  total  6 
parcial,  debera  entregarla  al  pagador  con  el  recibo  correspondiente. 

574.  Si  el  tenedor  no  hubiere  hecho  uso  de  ella  dentro  del  plazo  que  fije,  la  debe 
entregar  al  dador,  6  en  su  defecto  una  constancia  de  la  persona  contra  quien  iba 
dirigida;  y  mientras  no  lo  verifique,  tiene  obligacion  de  afianzar  6  depositar  su 
importe. 

575.  Pueden  darse  cartas  de  credito  para  que  se  entreguen  al  tenedor  mer- 
cancias  u  otros  valores:  en  este  caso  las  obligaciones  respectivas  se  computaran  por 
el  precio  de  esos  valores  6  mercancias. 

Titulo  X.    De  los  trasportes  por  vias  terrestres  6  fluviales. 
Capitulo  I.    Del  contrato  mercantil  de  trasporte  terrestre. 

576.  El  contrato  de  trasportes  por  vias  terrestres  6  fluviales  de  todo  genero 
se  reputara  mercantil:  1.°  Cuando  tenga  por  objeto  mercaderias  6  cualesquiera 
efectos  del  comercio;  —  2.°  Cuando  siendo  cualquiera  su  objeto,  sea  comerciante 
el  porteador  6  se  dedique  habitualmente  a  verificar  trasportes  para  el  publico. 

577.  El  porteador,  salvo  pacto  en  contrario,  puede  estipiilar  con  otro  la  con- 
duccion  de  las  mercancias.  En  ese  caso  conservara  tal  caracter  respecto  de  la  per- 
sona con  quien  haya  contratado  primero,  y  tomara  el  de  cargador  con  relacion  a 
la  segunda. 

El  ultimo  porteador  tendra  la  obligacion  de  entregar  la  carga  al  consignatario. 

578.  El  contrato  de  trasporte  es  rescindible  a  voluntad  del  cargador,  antes  6 
despues  de  comenzarse  el  viaje,  pagando  en  el  primer  caso  al  porteador  la  mitad,  y 
en  el  segundo  la  totahdad  del  porte,  y  siendo  obligacion  suya  recibir  los  efectos  en 
el  punto  y  en  el  dia  en  que  la  rescision  se  verifique.  Si  no  cumphere  con  esa  obh- 
gacion,  6  no  cubriere  el  porte  al  contado,  el  contrato  no  quedard  rescindido. 

579.  El  contrato  de  trasporte  se  rescindira  de  hecho  antes  de  emprenderse 
el  viaje,  6  durante  su  curso,  si  sobreviniere  algun  suceso  de  fuerza  mayor  que  impida 
verificarlo  6  continuarlo,  como  declaracion  de  guerra,  prohibicion  de  comercio, 
intercepcion  de  caminos  ■&  otros  acontecimientos  analogos. 

580.  En  los  casos  previstos  en  el  articulo  anterior,  cada  uno  de  los  interesados 
perdera  los  gastos  que  hubiese  hecho,  si  el  viaje  no  se  ha  verificado;  y  si  estd,  en 
curso,  el  porteador  tendra  derecho  a  que  se  le  pague  del  porta  la  parte  propor- 
cional  respectiva  al  camino  recorrido  y  la  obligacion  de  presentar  las  mercan- 
cias para  su  deposito  a  la  autoridad  judicial  del  punto  en  que  ya  no  le  sea  posible 
continuarlo,  comprobando  y  recabando  la  constancia  relativa  de  haUarse  en  el 
estado  consignado  en  la  carta  de  porte,  de  cuyo  hecho  dara  conocimiento  opor- 
tuno  al  cargador,  a  cuya  disposicion  deben  quedar.  • 

581.  El  porteador  de  mercaderias  6  efectos  debera  extender  al  cargador  una 
carta  de  porte,  de  la  que  este  podra  pedir  una  copia.  En  dicha  carta  de  porte  se 
expresaran:  1.°  El  nombre,  apeUido  y  domiciho  del  cargador;  —  2.°  El  nombre, 
apeUido  y  domiciho  del  porteador;  —  3.°  El  nombre,  apeUido  y  domicDio  de  la 
persona  a  quien  6  a  cuya  orden  vayan  dirigidos  los  efectos,  6  si  han  de  entregarse 
al  portador  de  la  misma  carta;  —  4.°  La  designacion  de  los  efectos,  con  expresion 
de  su  cahdad  generica,  de  su  peso  y  de  las  marcas  6  signos  exteriores  de  los  bultos 
en  que  se  contengan;  —  5.°  El  precio  del  trasporte;  —  6.°  La  fecha  en  que  se 
hace  la  expedicion;  —  7.°  El  lugar  de  la  entrega  al  porteador;  —  8.°  El  lugar 
y  el  plazo  en  que  habra  de  hacerse  la  entrega  al  consignatario;  —  9.°  La  indem- 
nizacion  que  haya  de  abonar  el  porteador  en  caso  de  retardo,  si  sobre  este  punto 
mediare  algun  pacto. 

582.  La  carta  de  porte  puede  ser  a  favor  del  consignatario,  a  la  orden  de  este 
6  al  portador,  debiendo  extenderse  en  hbros  talonarios.  Los  interesados  podran 
pedir  copias  de  eUa,  las  que  se  expediran  expresando  en  las  mismas  su  cahdad  de 
tales.  El  portador  legitimo  de  la  carta  de  porte  se  subrogara  por  ese  solo  hecho 
en  lag  obhgaciones  y  derechos  del  cargador. 
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572.  The  holder  of  a  letter  of  credit  is  bound  to  pay  the  giver  the  sum  which 
he  has  received,  the  money  exchange,  if  any,  and  the  agreed  interest,  or  interest 
at  six  per  cent,  per  annum,  if  there  is  no  agreement  in  existence. 

573.  The  holder  of  a  letter  of  credit  who  receives  the  whole  or  partial  amount 
thereof,  must  deUver  it  to  the  payer  with  the  corresponding  receipt. 

574.  If  the  holder  has  not  made  use  thereof  within  the  fixed  period,  he  must 
deliver  it  to  the  giver,  or  failing  this,  a  statement  written  by  the  person  to  whom  it 
was  addressed;  and  until  he  does  so,  he  is  under  the  obligation  of  securing  or  deposit- 
ing the  amount  thereof. 

675.  Letters  of  credit  may  be  given  for  goods  or  other  valuables  to  be  delivered 
to  the  holder;  in  this  case  the  respective  obligations  shall  be  reckoned  by  the  price 
of  such  valuables  or  goods. 

Title  X.    Carriage  by  land  or  river. 
Chapter  I.    The  commercial  contract  of  land  carriage. 

576.  A  contract  of  carriage  of  any  kind  by  land  or  river  shall  be  deemed  com- 
mercial: 1.  When  it  has  goods  or  any  commercial  effects  as  its  subject-matter;  — 
2.  When,  whatever  its  subject-matter  may  be,  the  carrier  is  a  trader  or  habitually 
devotes  himself  to  effecting  transport  for  the  public. 

577.  In  the  absence  of  an  agreement  to  the  contrary,  the  carrier  may  agree 
with  another  for  the  carriage  of  the  goods.  In  that  case,  he  shall  preserve  such, 
character  as  regards  the  person  with  whom  he  first  contracted,  and  shall  assume 
that  of  consignor  with  relation  to  the  second. 

The  last  carrier  shall  be  under  the  obligation  of  delivering  the  goods  to  the 
consignee. 

578.  The  contract  of  carriage  may  be  rescinded  at  the  wiU  of  the  consignor, 
before  or  after  the  commencement  of  the  journey,  by  pa3dng  half  the  freight  to  the 
carrier  in  the  first  case,  and  the  whole  of  the  freight  in  the  latter  case,  and  he  is  also 
under  the  obligation  to  receive  the  goods  at  the  place  and  on  the  day  of  the  res- 
cission being  effected.  If  he  fails  to  fulfil  this  obligation,  or  to  pay  the  freight  with 
ready  money,  the  contract  shall  not  be  rescinded. 

579.  The  contract  of  carriage  shall  be  ipso  facto  rescinded  before  the  journey- 
is  begun  or  during  its  course,  if  any  event  of  vis  major  supervenes  to  prevent  it 
being  performed  or  continued,  such  as  a  declaration  of  war,  prohibition  of  trade, 
blocking  of  roads  or  other  like  events. 

580.  In  the  cases  which  come  under  the  preceding  article,  each  of  the  persons 
concerned  shall  lose  the  expenses  which  he  has  incurred,  if  the  journey  has  not  taken 
place;  and  if  it  is  proceeding,  the  carrier  shall  be  entitled  to  be  paid  the  proportional 
part  of  the  freight  which  corresponds  to  the  way  traversed  and  shall  be  under  the 
obligation  to  present  the  goods,  for  the  purpose  of  their  being  deposited,  to  the 
judicial  authority  of  the  place  wherein  it  has  become  impossible  to  continue,  he 
proving  and  in  return  receiving  a  written  statement  to  the  effect  of  their  being  in. 
the  condition  mentioned  in  the  bill  of  lading  (way  bill),  of  which  fact  he  shall  give 
timely  notice  to  the  consignor,  at  whose  disposition  they  must  remain. 

581.  The  carrier  of  merchandise  or  goods  must  draft  a  bill  of  lading  (way  bUl). 
for  the  consignor,  a  copy  whereof  the  latter  may  request.  In  the  said  bill  of  lading 
there  shall  be  expressed:  1.  The  name,  surname  and  address  of  the  consignor;  — ' 
2.  The  name,  surname  and  address  of  the  carrier;  —  3.  The  name,  surname  and' 
address  of  the  person  to  whom  or  to  whose  order  the  goods  are  directed,  or  whether 
they  are  to  be  delivered  to  the  bearer  of  the  said  bill;  —  4.  The  description  of  tha 
goods,  expressing  their  generic  character,  their  weight  and  the  external  marks  and 
signs  of  the  parcels  containing  them;  —  5.  The  price  of  the  carriage;  —  6.  The  date 
whereon  they  start;  —  7.  The  place  of  delivery  to  the  carrier;  —  8.  The  place  and 
time  at  which  delivery  has  to  be  made  to  the  consignee;  —  9.  The  compensation 
which  the  carrier  has  to  pay  in  the  event  of  delay,  2  there  is  any  bargain  on  this 
point.  ! 

582.  The  bill  of  lading  may  be  in  favour  of  the  consignee,  to  his  order  or  to 
bearer,  and  must  be  drafted  in  counterfoUed  books.  The  persons  concerned  may 
ask  for  copies  thereof,  which  shall  be  issued  to  them,  their  character  as  copies  being 
expressed  thereon.  The  lawful  holder  of  a  bUl  of  lading  shall  by  that  simple  fact 
be  subrogated  to  the  obligations  and  rights  of  the  consignor. 
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583.  Los  titulos  legales  del  contrato  entre  el  cargador  y  el  porteador  seran 
las  cartas  de  porte,  por  euyo  contenido  se  decidiran  las  cuestiones  que  ocurran 
sobre  su  ejecucion  y  cumpHmiento,  sin  admitir  mas  exoepciones  que  la  falsedad 
y  error  material  en  su  redaccion. 

Cumpliendo  el  contrato,  se  devolvera  al  porteador  la  carta  de  porte  que  hu- 
biere  expedido,  y  en  virtud  del  canje  de  este  titulo  por  el  objeto  porteado  se 
tendran  por  canceladas  las  respectivas  obligaciones  y  acciones,  salvo  cuando  en 
el  mismo  acto  se  hicieren  oonstar  por  escrito  en  el  mismo  titulo  las  reclamaciones 
que  las  partes  quisieran  reservarse;  excepcion  hecha  de  lo  que  se  determina  en 
la  frac.  3.°  del  art.  595. 

En  caso  de  que  por  extravio  ti  otra  causa  no  pueda  el  consignatario  devolver 
en  el  acto  de  recibir  los  generos,  la  carta  de  porte  que  61  hubiere  recibido  suscrita 
por  el  porteador,  debera  darle  un  recibo  de  los  objetos  entregados,  produciendo 
este  recibo  los  mismos  efectos  que  la  devolucion  de  la  carta  de  porte.  Si  esta  fuere 
&  la  orden  6  al  portador,  el  recibo  se  extenders,  con  los  requisitos  que  estableoe 
el  titulcJ  respectivo. 

584.  Cuando  se  extraviaren  las  cartas  de  porte,  las  cuestiones  que  surjan 
se  decidiran  por  las  pruebas  que  rindan  los  interesados,  incumbiendo  siempre  al 
Oargador  la  relativa  a  la  entrega  de  la  carga. 

585.  La  omision  de  alguna  de  las  circunstancias  requeridas  en  el  articulo  581 
Bio  invaUdara  la  carta  de  porte,  ni  destruira  su  fuerza  probatoria,  pudiendose  rendir 
sbbre  las  que  faltan  las  pruebas  relativas. 

586.  Las  cartas  de  porte  6  billetes  en  los  casos  de  trasporte  de  viajeros  por 
ferrocarriles  u  otras  empresas  sujetas  a  tarifas,  podran  ser  diferentes,  unos  para 
la&  personaa  y  otros  para  los  equipajes;  pero  todos  contendran  la  indicacion  del 
porteador,  la  fecha  de  la  expedicion,  los  puntos  de  salida  y  llegada,  el  precio,  y 
en.  16  tocante  a  equipajes,  el  numero  y  peso  de  los  bultos,  con  las  demas  indicaci- 
bnes  que  se  crean  necesarias  para  su  facil  identificaoion. 

587.  En  los  trasportes  que  se  verifiquen  por  ferrocarriles  ti  otras  empresas 
sujetas  &  tarifas  6  plazos  reglamentarios,  bastara  que  las  cartas  de  porte  6  de- 
claraciones  de  expedicion  faciUtadas  por  el  cargador  se  refieran  en  cuanto  al  precio, 
plazos  y  condiciones  especiales  del  trasporte,  a  las  tarifas  y  reglamentos  cuya  apU- 
caci6n  solicite;  y  si  no  determinare  tarifas,  debera  el  porteador  aplicar  el  precio 
de  las  que  resulten  mas  baratas, .  con  las  condiciones  que  d  ellas  sean  inberentes, 
cohsignando  siempre  su  expresion  6  referenda  en  la  carta  de  porte  que  entregue 
Al  cargador. 

588.  El  cargador  esta  obligado:  1.°  A  entregar  las  mercancias  en  las  condi- 
ciones, lugar  y  tiempo  convenidos;  —  2.°  A  dar  los  documentos  necesarios,  asi 
iiscales  como  municipales  para  el  libre  transito  y  pasaje  de  la  carga;  —  3°.  A 
sufrir  los  comisosj.  multas  y  demas  penas  que  se  le  impongan  por  infraccion  de 
las  leyes  fiscales,  y  a  indemnizar  al  porteador  de  los  perjuicios  que  se  le  causen 
por  la  violacion  de  las  mismas;  —  4.°  A  sufrir  las  perdidas  y  averias  de  las  mer- 
cancias que  procedan  de  vicio  propio  de  eUas  6  de  casos  fortuitos,  salvo  lo  dis- 
puesto  en  los  incises  9  y  10  del.  art.  590;  —  5.°  A  indemnizar  al  porteador  de 
todos  los  danos  y  perjuicios  que  por  falta  de  cumpUmiento  del  contrato  bubiere 
Sufrido,  y  de  todas  las  erogaciones  necesarias  que  para  cumplimiento  del  mismo  y 
fuera  de  sus  estipulaciones,  hubiese  hecho  en  favor  del  cargador;  —  6.°  A  remitir 
eon  oportunidad  la  carta  de  porte  al  consignatario,  de  manera  que  pueda  hacer 
uso  de  ella  al  tieinpo  de  Uegar  la  carga  a  su  final  destino. 

589.  El  Cargador  tiene  derecho:  1.°  A  variar  la  consignacion  de  las  mercancias 
mientras  estuvieren  en  camino,  si  diere  con  oportunidad  la  orden  respectiva  al 
porteador  y  le  entregare  la  carta  de  porte  expedida  a  favor  del  primer  consigna- 
tario; —  2.°  A  variar,  dentro  de  la  ruta  convenida,  el  lugar  de  la  entrega  de  la 
carga,  dando  oportunamente  al  porteador  la  orden  respectiva,  pagando  la  totali- 
dad  del  flete  estipulado  y  canjeando  la  carta  de  porte  primitiva  por  otra,  debiendo 
indicar  al  porteador  el  nuevo  consignatario,  si  lo  hubiere. 

590.  El  porteador  esta  obligado:  1.°  A  recibir  las  mercancias  en  el  tiempo 
y  lugar  convenidos;  —  2.°  A  emprender  y  concluir  el  viaje,  dentro  del  plazo  esti- 
pulado, precisamente  por  el  camino  que  senale  el  contrato;  —  3.°  A  verificar  el 
viaje,  desde  luego,  si  no  hay  termino  ajustado;  y  en  el  mas  proximo  a  la  fecha  del 
contrato,  si  acostumbrare  hacerlos  periodicamente;  —  4.°  A  cuidar  y  conservar 
las  mercancias  bajo  su  exclusiva  responsabihdad,  desde  que  las  reciba  hasta  que 
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583.  The  legal  documents  of  title  of  the  contract  between  the  consignor  and 
the  carrier  shall  be  the  bills  of  lading,  by  the  contents  whereof  shall  be  decided  such 
questions  as  occur  about  their  execution  and  performance,  and  no  defences  shall 
be  admitted  other  than  forgery  or  material  mistake  in  their  drafting. 

On  the  performance  of  the  contract,  the  bUl  of  lading  which  he  has  issued  shall 
be  returned  to  the  carrier,  and  the  respective  obligations  and  rights  of  action  shall 
be  deemed  to  be  cancelled  by  virtue  of  the  exchange  of  this  document  of  title  for 
the  thing  carried,  saving  when  such  objections  as  the  parties  wish  to  be  reserved  are 
at  the  same  time  set  out  in  writing  on  the  said  document;  an  exception  to  what  is 
laid  down  by  section  3  of  article  595. 

When  by  reason  of  loss  or  other  cause,  the  consignee  is  unable  at  the  time  of 
receiving  the  goods,  to  return  the  bUl  of  lading  which  he  has  received  signed  by 
the  carrier,  he  must  give  him  a  receipt  for  the  things  delivered,  and  this  receipt 
shall  produce  the  same  effects  as  the  return  of  the  bill  of  lading.  If  this  document 
is  to  order  or  to  bearer,  the  receipt  shall  be  drafted  with  the  requisites  enacted  for 
the  corresponding  document  of  title. 

584.  When  bills  of  lading  are  lost,  the  questions  which  arise  shall  be  decided 
by  the  evidence  ttendered  by  the  persons  interested,  the  proof  referring  to  the  deliv- 
ery of  the  goods  lying  always  on  the  consignor. 

585.  The  omission  of  any  of  the  particulars  required  by  article  581  shall  not 
invalidate  the  bill  of  lading,  or  destroy  its  probatory  force,  but  evidence  may  be  given 
as  to  such  omitted  particulars. 

586.  The  bills  of  lading  and  the  tickets,  in  cases  of  carriage  of  passengers  by 
railroad  or  other  undertakings  which  are  subject  to  tariffs,  may  be  different,  some 
being  for  the  persons  and  others  for  the  luggage ;  but  they  shall  all  cont^iin  mention 
of  the  carrier,  the  date  of  starting,  the  places  of  departure  and  arrival,  the  freight, 
and  as  regards  the  luggage,  the  number  and  weight  of  the  packages,  with  such  omeE 
indications  as  may  be  thought  necessary  for  their  ready  identification. 

587.  In  transports  which  take  place  by  railroads  or  other  undertakings  which 
are  subject  to  regulated  tariffs  and  times,  it  shall  be  sufficient  that  the  bills  of  lading 
or  the  declarations  of  the  consignment  issued  by  the  consignor  should  as  regards 
the  freight,  and  special  times  and  conditions  of  the  carriage,  refer  to  the  tariffs  and 
byelaws  the  application  whereof  is  requested;  and  if  he  does  not  fix  tariffs,  the  cari 
rier  must  charge  the  price  which  proves  to  be  the  cheapest  in  the  conditions  which 
are  applicable  to  them,  and  they  shall  always  be  set  out  or  referred  to  in  the  bifl, 
of  lading  to  be  delivered  to  the  consignor. 

588.  The  consignor  is  under  the  obligation:  1.  To  deliver  the  goods  in  the  con-i 
ditions,  place  and  time  agreed;  —  2.  To  give  the  necessary  fiscal  and  municipal  do^ 
cuments  for  the  free  transit  and  passage  of  the  goods;  —  3.  To  undergo  the  confis-, 
cations,  fines  and  other  punishments  which  may  be  imposed  for  breach  of  the  fiscal 
laws,  and  to  compensate  the  carrier  for  the  detriment  caused  him  through  their  in- 
fringement; —  4.  To  suffer  such  loss  and  damage  of  the  goods  as  proceed  from  their 
inherent  defect  or  fortuitous  events,  saving  the  provisions  of  paragraphs -9  and  10 
of  article  590;  —  5.  To  compensate  the  carrier  for  all  damage  which  he  has  suffered 
through  non-performance  of  the  contract,  and  for  all  the  expenses  which  are  ne-, 
cessary  for  performing  the  same  and  which  have  been  incurred  for  the  benefit  of 
the  consignor  apart  from  his  stipulations;  —  6.  In  good  time  to  send  the  bill  of 
lading  to  the  consignee,  so  that  he  may  make  use  thereof  at  the  time  when  the 
cargo  arrives  at  its  final  destination. 

589.  The  consignor  is  entitled :  1.  To  alter  the  consignment  of  the  goods  while 
they  are  in  transit,  if  he  gives  the  carrier  the  corresponding  order  in  good  time  and 
delivers  him  the  bill  of  la£ng  issued  in  favour  of  the  original  consignee ;  —  2,  Within 
the  agreed  route,  to  alter  the  place  of  the  delivery  of  the  goods,  giving  the  carrier 
the  corresponding  order  in  good  time,  paying  the  whole  of  the  agreed  freight  and 
changing  the  original  bUl  of  lading  for  another,  under  the  obligation  of  naming  the 
new  consignee,  if  any,  to  the  carrier. 

590.  The  carrier  is  bound:  1.  To  receive  the  goods  at  the  time  and  place 
agreed;  —  2.  To  undertake  and  conclude  the  journey  within  the  agreed  period,  and 
of  necessity  by  the  route  named  in  the  contract;  —  3.  To  make  the  journey  forth- 
with, if  there  is  no  time  arranged;  and  on  the  journey  nearest  the  date  of  the  con- 
tract, if  he  is  accustomed  to  make  them  periodically;  —  4.  To  take  care  of  and  pre- 
serve the  goods  under  his  exclusive  responsibility,  from  the  time  that  he  receives, 
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6  fluviales. 
las  entregue  a  satisfaccion  del  consignatario;  -r-  5.°  A  entregar  las  mercancias  al 
tenedor  de  la  carta  de  porte  6  de  la  orden  respectiva  en  defecto  de  eUa;  — 
6.  °  A  pagar,  en  caso  de  retardo  que  le  sea  imputable,  la  indemnizacion  convenida, 
6  si  no  se  ha  estipulado,  el  perjuicio  que  haya  causado  al  cargador,  deduciendose  en 
uno  y  otro  caso  el  monto  respectivo  del  precio  del  trasporte;  —  7.°  A  entregar 
las  mercancias  por  peso,  cuenta  y  medida,  si  asi  estan  consideradas  en  la  carta 
de  porte,  a  no  ser  que  esten  en  barricas,  oajones  6  fardos,  pues  entonces  cumpUra 
con  entregar  estos  sin  lesion  exterior;  —  8.°  A  probar  que  las  perdidas  6  averias 
de  las  mercancias,  6  el  retardo  en  el  viaje,  no  ban  tenido  por  causa  su  culpa  6 
negligencia,  si  es  que  alega  no  tener  responsabilidad  en  esos  acontecimientos;  — 
9.°  A  pagar  las  perdidas  6  averias  que  scan  a  su  cargo,  con  arreglo  al  precio  que 
a  juicio  de  peritos  tuvieren  las  mercancias  en  el  dia  y  lugar  en  que  debia  hacerse 
la  entrega,  debiendo  en  este  caso  los  peritos  atender  a  las  indicaciones  de  la  carta 
de  porte;  —  10.°  Y,  en  general,  a  cubrir  al  cargador  6  consignatario  los  danos  y 
perjuicios  que  resientan,  ya  por  su  culpa,  ya  porque  no  se  de  cumplimiento  al 
contrato  relativo. 

591.  El  porteador  tiene  derecho:  1.°  A  recibir  la  mitad  del  porte  convenido, 
si  por  negligencia  6  culpa  del  cargador  no  se  verificare  el  xaaje;  —  2.°  A  percibir 
la  totalidad  del  porte  convenido,  si  por  negligencia  6  culpa  del  cargador  no  se 
verificare  el  viaje,  siempre  que  a  virtud  del  eonvenio  de  trasporte  hubiere  desti- 
nado  algun  vehiculo  con  el  exclusivo  objeto  de  verificar  el  trasporte  de  las  mer- 
cancias, descontandose  lo  que  el  porteador  hubiese  aprovechado  por  conduccion 
de  otras  mercancias  en  el  mismo  vehiculo;  —  3.°  A  rescindir  el  contrato,  si  co- 
menzado  el  viaje  impidiere  su  continuacion  un  acontecimiento  de  fuerza  mayor; 
'^—  4.  °  A  continuar  el  viaje,  removido  el  obstaculo  a  que  alude  el  inciso  anterior, 
si  no  hiciere  uso  de  la  facultad  que  el  consigna,  siguiendo  la  ruta  designada  en  el 
contrato ;  6  si  no  fuere  posible,  la  que  sea  mas  conveniente ;  y  si  esta  resultare  mas 
dispendiosa  y  mas  larga,  podra  exigir  el  aumento  de  los  costos  y  el  del  porte  en 
proporcion  al  exceso,  pero  sin  cobrar  nada  por  los  gastos  y  tiempo  de  la  detencion; 
- —  5.°  A  exigir  del  cargador  la  apertura  y  reconocimiento  de  los  bultos  que  con- 
tengan  las  mercancias  en  el  acto  de  su  recepcion;  y  si  6ste,  previo  requerimiento, 
rehusare  ti  omitiere  tal  dihgencia,  el  porteador  quedara  Ubre  de  responsabilidad 
que  no  provenga  de  fraude  6  dolo;  —  6.°  A  que  el  consignatario  le  reciba  de  la 
carga  averiada  las  mercancias  que  est^n  ilesas,  siempre  que  separadas  de  las 
averiadas  no  sufrieren  diminucion  en  su  valor;  —  7.°  A  retener  las  mercancias 
trasportadas,  mientras,  no  se  le  pague  el  porte;  —  8.°  A  promover  el  deposito  de 
las  mercancias  ante  la  autoridad  judicial  del  lugar  en  que  haya  de  hacerse  la 
entrega,  si  en  el  no  encontrare  al  consignatario,  6  a  quien  lo  represente,  6  si  hallan- 
dolo  rehusare  recibirlas,  previo  siempre  el  reconocimiento  de  su  estado  por  peritos. 

592.  La  responsabiUdad  del  porteador  por  perdidas,  desfalcos  6  averias,  se 
fextingue:  1.°  Por  el  recibo  de  las  mercancias  sin  reclamacion;  —  2.°  Por  el  tras- 
curso  de  seis  meses  en  las  expediciones  verificadas  dentro  de  la  Repliblica,  y  el 
de  un  ano  en  las  que  tengan  lugar  para  el  extranjero. 

593.  El  tiempo  de  la  prescripcion  comenzara  a  correr,  en  los  casos  de  perdida, 
desde  el  dia  siguiente  al  fijado  para  termino  de  viaje;  y  en  los  de  averia,  despues 
de  las  veinticuatro  horas  de  la  entrega  de  las  mercancias. 

594.  Las  responsabilidades  a  que  se  refiere  el  articulo  anterior,  son  las  civiles 
y  no  las  penales,  las  que  seguiran  para  su  prescripcion  las  reglas  establecidas  en 
el  Codigo  ptoal. 

595.  El  consignatario  esta  obUgado:  1.°  A  recibir  las  mercancias  sin  demora, 
siempre  que  lo  permita  su  estado  y  que  tengan  las  condiciones  expresadas  en  la 
carta  de  porte;  —  2.°  A  abrir  y  reconocer  los  bultos  que  contengan  las  mercan- 
cias en  el  acto  de  su  recepcion,  cuando  lo  soUcite  el  porteador.  Si  el  consignatario 
rehusare  cumphr  esta  obligacion,  el  porteador  quedara  Ubre  de  responsabihdad  que 
no  provenga  de  fraude  6  dolo;  —  3.°  A  devolver  la  carta  de  porte,  6  a  otorgar 
en  su  defecto  el  recibo  k  que  se  refiere  el  art.  583;  —  4.°  A  pagar  al  porteador, 
asi  el  porte  como  los  demas  gastos,  sin  perjuicio  de  las  reclamaciones  que  hiciere; 
■^-  5.°  A  ejercer,  dentro  de  veinticuatro  horas,  desde  la  recepcion  de  las  mer- 
cancias, los  derechos  que  competan  contra  el  porteador,  cualesquiera  que  scan, 
6xigi6ndole  las  responsabihdades  que  haya  contraido,  debiendo  reportar,  en  caso 
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them  until  he  delivers  them  to  the  satisfaction  of  the  consignee;  —  5.  To  deliver 
the  goods  to  the  holder  of  the  bill  of  lading  or,  failing  that,  to  the  corresponding 
order;  —  6.  In  the  event  of  delay  which  is  imputable  to  him,  to  pay  the  agreed 
compensation,  or  if  this  has  not  been  agreed,  the  detriment  which  he  has  caused  to 
the  consignor,  after  deducting  in  either  case  the  amount  of  the  price  of  the  car- 
riage ;  —  7.  To  deliver  the  goods  by  weight,  number  or  measure,  if  they  are  so  describ- 
ed in  the  bill  of  lading,  unless  they  are  in  barrels,  cases  or  bundles,  as  he  shall  then 
comply  by  delivering  the  latter  without  external  injury;  —  8.  To  prove  that  the 
losses  of  or  the  damage  to  the  goods,  or  the  delay  in  the  journey,  have  not  occurred 
through  his  cvl'pa  or  negligence,  if  he  happens  to  submit  that  he  is  under  no  liability 
for  those  events ;  —  9.  To  pay  the  losses  or  damage  for  which  he  is  responsible, 
according  to  the  price  which,  in  the  opinion  of  experts,  the  goods  had  on  the 
day  and  at  the  place  whereon  delivery  ought  to  be  effected,  the  experts  in  this 
case  being  under  the  obligation  of  regarding  the  descriptions  on  the  bill  of  lading ; 
—  10.  And,  in  general,  to  pay  the  consignor  or  consignee  such  damages  as  they 
may  suffer,  either  by  his  cvl'pa,  or  because  the  contract  in  question  is  not 
performed. 

591.  The  carrier  is  entitled:  1.  To  receive  half  the  agreed  freight,  if  the  journey 
does  not  take  place  owing  to  the  negligence  or  culpa  of  the  consignor;  —  2.  To  re- 
ceive the  whole  of  the  agreed  freight,  it  the  journey  does  not  take  place  owing  to 
the  negligence  or  culpa  of  the  consignor,  provided  that  under  the  agreement  for 
carriage  he  has  devoted  some  vehicle  to  the  exclusive  object  of  effecting  the  carriage 
of  the  goods,  after  deducting  any  profit  which  the  carrier  may  have  received  through 
the  carriage  of  other  goods  in  the  same  vehicle;  —  3.  To  rescind  the  contract,  if  after 
the  commencement  of  the  journey,  its  continuance  is  prevented  by  some  event 
of  vis  major;  —  4.  To  continue  the  journey  on  the  removal  of  the  obstacle  mentioned 
in  the  preceding  paragraph,  if  he  fails  to  make  use  of  the  power  therein  set  forth,  and 
to  follow  the  route  named  in  the  contract ;  or  if  that  is  impossible,  then  the  most  con- 
venient route ;  and  if  this  proves  to  be  more  expensive  and  longer,  he  may  demand 
an  increase  of  the  expenses  and  freight  in  proportion  to  the  excess,  but  without 
recovering  anything  for  the  expenses  and  time  of  the  detention;  —  5.  To  compel  the 
consignor  to  open  and  allow  the  examination  of  the  packages  containing  the  goods 
at  the  time  of  receiving  them ;  and,  if  after  request  the  latter  refuses  or  omits  such 
a  proceeding,  the  carrier  shall  be  free  from  all  liability  which  does  not  proceed  from 
fraud  or  deceit ;  —  6.  To  require  the  consignee  to  receive  uninjured  goods  forming  part 
of  a  damaged  consignment,  provided  that  when  separated  from  the  damaged  goods 
they  do  not  thereby  suffer  diminution  in  value ;  —  7.  To  retain  the  carried  goods  until 
he  is  paid  the  freight ;  —  8.  To  apply  for  the  deposit  of  the  goods  before  the  judicial 
authority  of  the  place  where  delivery  has  to  be  made,  if  he  fails  to  find  the  consignee 
or  his  representative  therein,  or  if  he  finds  him  but  he  refuses  to  accept  them,  al- 
ways after  examination  of  their  condition  by  experts. 

592.  The  liabiMty  of  a  carrier  for  losses,  diminutions  or  damage  is  extinguish- 
ed: 1.  By  the  receipt  of  the  goods  without  objection;  —  2.  By  the  expiration  of 
six  months  in  despatches  which  .take  place  withui  the  Republic,  and  of  one  year  in 
those  which  take  place  to  a  foreign  country. 

593.  The  time  for  prescription  shall  commence  to  run,  in  cases  of  loss,  from  the 
day  following  that  fixed  for  the  termination  of  the  journey;  and  in  those  of  damage, 
after  twenty-four  hours  from  the  delivery  of  the  goods. 

594.  The  liabilities  mentioned  in  the  preceding  article  are  civU  and  not  crimi- 
nal,the  prescription  of  the  latter  following  the  rules  enacted  by  the  Criminal  Code. 

595.  The  consignee  is  bound:  1.  To  receive  the  goods  without  delay,  provided 
that  their  condition  so  permits  and  that  they  conform  to  the  terrns  stated  in  the 
bill  of  lading;  —  2.  To  open  and  examine  the  packages  containing  the  goods  at  the 
time  of  receiving  them,  when  the  carrier  so  requests.  If  the  consignee  refuses  to 
fulfil  this  obligation,  the  carrier  is  free  from  such  liability  as  does  not  arise  from 
fraud  or  deceit;  —  3.  To  return  the  bill  of  lading,  or  failing  this,  to  sign  a  receipt  as 
mentioned  in  article  583;  —  4.  To  pay  the  carrier  both  the  freight  and  other  ex- 
penses, without  prejudice  to  the  claims  made  by  him;  —  5.  Within  twenty-four 
hours  from  receiving  the  goods,  to  enforce  such  rights  as  are  available  against  the 
carrier,  whatever  they  may  be,  claiming  from  him  such  liabilities  as  he  has  contrac- 
ted, but  having  to  bear  the  detriment  caused  by  the  latter  in  the  event  of  neglecting 


138  Mexico:  C6d.  de  Com.     Libro  II.     Tit.  XI.    De  la  prenda  mercantil. 

de  negligencia,  los  perjuicios  que  este  cause;  —  6.°  A  cumplir  con  las  ordenes 
del  cargador,  dandole  cuenta,  sin  perdida  de  tiempo,  de  cuanto  ocurra  relative 
a  las  mercancias  porteadas. 

596.  El  consignatario  tiene  dereeho:  1.°  A  que  mientras  sea  tenedor  de  la 
carta  de  porte  expedida  a  su  favor,  se  le  entreguen  las  mercancias,  cualesquiera 
que  scan  las  ordenes  que  en  contrario  diere  el  cargador  con  posterioridad;  — 
2.  °  A  no  recibir  las  mercancias  en  los  casos  expresados  en  este  titulo,  y  ademds, 
cuando  su  valor  no  alcance  a  cubrir  los  gastos  y  desembolsos  que  deba  hacer 
para  su  recepcion,  conservacion  y  venta,  i,  no  ser  que  tenga  fondos  suficientes  del 
cargador;  —  3.°  A  que  los  anticipos  que  haya  hecho  con  motivo  de  la  entrega  de 
la  carga,  se  le  reintegren  desde  luego  sin  esperar  a  que  se  cubran  con  su  precio; 
—  4.°  A  todo  lo  demas  que  esta  prevenido  en  las  prescripciones  de  este  titulo. 

597.  En  las  empresas  de  trasportes  se  observarin  las  condiciones  que  re- 
gistren  los  reglamentos  y  anuncios  que  circularen  al  publico,  en  lo  que  no  se  oponga 
a  las  reglas  establecidas  en  este  capitulo. 

598.  Las  mismas  empresas  no  podran  rebusar  recibir  pasajeros  6  efectos 
en  la  administracion  principal  y  en  las  oficinas  que  con  tal  objeto  tengan  en  el 
transito. 

599.  Si  un  jefe  de  estacion,  un  conductor  de  vebiculo  terrestre  6  un  patron 
de  embarcacion,  recibe  carga  6  pasajeros  fuera  de  la  administracion  principal  6 
de  las  estaciones  del  transito,  obliga  por  ese  hecho  a  la  empresa  de  trasportes,  salva 
la  responsabiUdad  que  6sta  pueda  exigir  a  su  empleado. 

600.  Los  empresarios  de  trasportes  estan  obHgados:  1.°  A  publicar  en  el  perio- 
dico  oficial  del  Estado,  Distrito  6  Territorio,  y  circular  sus  reglamentos,  fijandolos 
en  los  parajes  ptiblicos,  en  la  parte  mas  visible  de  sus  oficinas  y  en  cada  uno  de  los 
vehiculos  destinados  a  la  conducci6n,  poniendo  los  articulos  relativos  al  reverse  de 
los  .conocimientos  de  carga;  —  2.°  A  dar  a  los  pasajeros  bUletes  de  asiento,  y  & 
los  cargadores  la  carta  de  porte  a  que  se  refiere  el  art.  581 ;  —  3.  °  A  emprender 
y  concluir  el  viaje  en  los  dias  y  horas  senalados  en  los  anuncios,  aunque  no  estdn 
tornados  todos  los  asientos  y  falten  efectos  para  completar  la  cantidad  de  carga 
que  sea  posible  conducir,  Uevando  esta  el  dia  fijado  en  el  contrato;  —  4.°  A  entre- 
gar  la  carga  en  los  puntos  convenidos,  tan  luego  como  llegue  a  su  destino,  al 
que  presents  el  conocimiento  respectivo,  siempre  que  cumpla  con  las  obligaciones 
que  contenga,  y  a  depositarla  en  sus  almacenes  mientras  que  no  haya  quien  se 
presente  a  recibirla;  asi  como  a  devolver  a  los  pasajeros,  en  los  momentos  de 
terminar  el  viaje,  los  sacos  de  rioche  6  maletas  que  al  tiempo  de  partir  den  a  los 
conductores,  si  6stos  tuvieren  el  deber  de  su  vigUancia, 

601.  El  cargador  esta  obligado  a  declarar  el  contenido  de  los  bultos  que  com- 
prenda  la  carga,  si  lo  exigiere  asi  el  administrador  de  la  empresa  6  los  jefes  de  las 
oficinas  del  transito  al  tiempo  de  recibirla  para  su  conduccion,  sin  que  en  ningun 
otro  caso  pueda  compel6rsele  a  esa  revelacion,  de  lo  que  siempre  estaran  Ubres 
los  pasajeros  respecto  de  los  sacos  de  noche  y  maletas  que  los  billetes  de  asiento 
les  permitan  Hevar. 

602.  En  casa  de  p6rdida  imputable  a  la  empresa,  el  pasajero  6  cargador 
acreditara  la  entrega  y  valor  de  los  efectos  entregados  a  la  administracion  de  eUa, 
a  sus  agentes  acreditados  6  a  sus  factores. 

603.  Si  los  efectos  depositados  en  los  almacenes  de  la  empresa  durasen  en 
ellos  el  termino  que  fijen  sus  reglamentos,  y  dentro  de  61  nadie  se  presentare  a 
reclamarlos,  los  pondran  a  disposicion  de  la  autoridad  judicial  del  lugar  para  que 
venda  desde  luego  lo  bastante  a  cubrir  las  responsabilidades  que  sobre  ellos  pesaren 
con  motivo  de  su  conduccion,  y  con  el  resto  se  cumplan  las  obligaciones  impuestas 
para  esos  casos  por  dereeho. 

604.  Si  despu6s  del  plazo  a  que  alude  el  articulo  anterior,  el  cargador  6  su 
representante  se  presentaren  a  exigir  la  devolucion  de  las  mercancias,  quedard 
Ubre  la  empresa  de  toda  responsabiUdad  y  de  toda  ulterior  contestacion,  poniendo 
de  manifiesto  el  certificado  mandado  expedir  por  la  autoridad  judicial  a  cuya  dis- 
posicion se  hayan  puesto. 

Titulo  XI.    De  la  prenda  mercantil. 

605.  Se  reputara  mercantil  la  prenda  constituida  para  garantizar  un  acto 
de  comercio. 


MEXICO:  COMMERCIAL  PLEDGE.  138 

these  measures;  —  6.  To  fulfil  the  orders  of  the  consignor,  and  without  loss  of  time 
to  report  all  that  occurs  with  reference  to  the  carried  goods. 

696.  The  consignee  is  entitled:  1.  So  long  as  he  is  holder  of  the  bill  of  lading 
issued  in  his  favour,  to  have  the  goods  delivered  to  him,  whatever  be  the  orders  to 
the  contrary  given  by  the  consignor  subsequently;  —  2.  To  refuse  to  receive  the  goods 
in  the  cases  stated  in  this  Title,  and  also  when  their  value  is  insufficient  to  cover 
the  expenses  and  disbursements  which  he  would  have  to  incur  for  their  reception, 
preservation  and  sale,  unless  he  is  in  possession  of  sufficient  funds  of  the  consignor; 

—  3.  To  have  such  advances  as  he  has  made  in  connection  with  the  delivery  of  the 
goods  repaid  to  him  forthwith  without  waiting  for  them  to  be  met  out  of  their  price; 

—  4.  To  whatever  else  is  provided  in  the  provisions  of  this  Title. 

597.  In  case  of  transport  undertakings  there  shall  be  observed  such  terms  as 
are  set  forth  in  the  regulations  and  advertisements  which  they  circulate  to  the 
public,  in  so  far  as  they  are  not  contrary  to  the  rules  enacted  in  this  Chapter. 

598.  The  said  undertakings  cannot  refuse  to  accept  passengers  or  goods  at 
their  head  office  or  at  such  offices  as  they  possess  on  the  route  for  that  purpose. 

599.  If  a  station  master,  a  guard  of  a  land  vehicle  or  a  master  of  a  vessel,  re- 
ceives goods  or  passengers  away  from  the  head  office  and  the  stations  on  the  route, 
he  binds  the  transport  undertakings  by  that  act,  saving  such  liability  as  the  latter 
may  exact  from  their  employee. 

600.  Persons  who  undertake  transport  are  bound:  1.  To  publish  their  regu- 
lations in  the  official  newspaper  of  the  State,  District  or  Territory,  to  circulate  them, 
and  to  post  them,  in  public  places,  in  the  most  visible  part  of  their  offices  and  in  each 
of  the  vehicles  intended  for  the  carriage,  and  to  place  the  relevant  articles  on  the 
back  of  the  bills  of  lading  for  the  goods;  —  2.  To  give  seat  tickets  to  the  passengers, 
and  to  the  consignors  the  bill  of  lading  mentioned  in  article  581 ;  —  3.  To  begin  and 
end  the  journey  on  the  days  and  at  the  hours  named  in  the  advertisements,  although 
all  the  seats  are  not  taken  or  there  are  insufficient  goods  to  complete  the  amount  of 
freight  which  it  is  possible  to  carry,  when  the  freight  has  a  day  fixed  by  the  con- 
tract; —  4.  To  deliver  the  goods  at  the  agreed  places,  as  soon  as  they  arrive  at  their 
destination,  to  the  person  presenting  the  corresponding  bill  of  lading,  provided  that 
he  performs  the  conditions' therein  contained,  and  to  deposit  them  in  has  warehouses 
so  long  as  no  person  presents  himself  to  receive  them ;  as  also  to  return  to  the  passen- 
gers, at  the  times  of  terminating  the  journey,  the  night  bags  and  portmanteaux 
which  they  give  to  the  guards  at  the  time  of  departure,  if  the  latter  are  bound 
to  take  charge  thereof. 

601.  The  consignor  is  bound  to  declare  the  contents  of  the  parcels  comprised 
in  the  consignment,  if  so  required  by  the  administrator  of  the  undertaking  or  by  the 
heads  of  the  offices  on  the  route  at  the  time  of  receiving  it  for  the  purpose  of  its 
carriage,  but  without  power  to  compel  this  revelation  in  any  other  case,  from 
which  also  passengers  shall  always  be  exempt  as  regards  their  night  bags  and  port- 
manteaux which  their  seat  tickets  allow  them  to  carry. 

602.  In  the  case  of  a  loss  which  is  imputable  to  the  undertaking,  the  passenger 
or  consignor  shall  prove  the  delivery  and  value  of  the  effects  delivered  to  the  ad- 
ministration thereof,  to  its  accredited  agents  or  its  managers. 

603.  If  the  goods  deposited  in  the  warehouses  of  the  undertaking  remain  therein 
for  the  time  fixed  by  its  regulations,  and  within  that  time  no  person  presents  him- 
self to  claim  them,  they  shall  place  them  at  the  disposal  of  the  judicial  authority  of 
the  place  for  the  purpose  of  its  selling  a  sufficient  quantity  to  meet  the  liabilities 
affecting  them  by  reason  of  their  carriage,  and  with  the  remainder,  that  the  obli- 
gations imposed  by  law  for  these  cases  may  be  fulfilled. 

604.  If,  after  the  time  mentioned  in  the  preceding  article,  the  consignor  or  his 
representative  presents  himself  to  claim  the  return  of  the  goods,  the  undertaking 
shall  be  exempt  from  all  liability  and  from  further  answer,  on  exhibiting  the  certi- 
ficate ordered  to  be  issued  by  the  judicial  authority  at  whose  disposal  they  have 
been  placed. 

Title  XI.    Commercial  pledge. 

605.  A  pledge  which  is  constituted  for  guaranteeing  an  act  of  commerce  shall 
be  deemed  commercial. 
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la  falsedad,  robo,  hurto  6  extravio  de  los  mismos. 
A  menos  que  al  constituirla  se  haya  expresado,  6  que  se  pruebe  lo  contrario, 
se  presumira  mercantil  la  prenda  constituida  por  un  oomerciante. 

606.  Pueden  servir  de  prenda  comercial  todos  los  bienes  muebles,  tanto  cor- 
poreos  como  incorporeos. 

607.  La  prenda  mercantil  debera  constituirse  con  los  mismos  requisites  de 
forma  que  el  contrato  a  que  sirva  de  garantia. 

608.  Para  que  se  tenga  por  constituida  la  prenda,  debera  ser  esta  entregada 
al  acreedor  real  6  juridicamente,  surtiendo  efecto  contra  tercero  mientras  per- 
manezca  en  poder  del  acreedor. 

609.  La  prenda  respondera  del  pago  de  la  suerte  principal  de  la  deuda,  los 
intereses  de  esta  y  los  gastos  hechos  por  el  acreedor  para  la  conservaci6n  de  la  prenda. 

610.  La  prenda  no  podra  ser  realizada  para  cubrir  los  adeudos  que  garantice 
sino  ocho  dias  despues  del  venoimiento  de  la  deuda,  dentro  de  cuyo  termino  podra 
satisfacerla  el  deudor. 

611.  La  prenda  sera  valuada  y  realizada  por  dos  corredores,  nombrado  uno 
por  cada  parte,  6  por  un  tercero  nombrado  por  estos  en  caso  de  discordia,  6  por 
la  autoridad  judicial  en  defecto  de  ellos. 

Si  en  el  lugar  no  hubiere  corredores,  haran  sus  veces  comerciantes  con  casa 
abierta  en  el  mismo. 

612.  Los  derechos  y  obligaciones  derivados  del  contrato  de  prenda  seran 
indivisibles. 

613.  El  acreedor  pignoraticio  no  podra  hacerse  dueno  de  la  prenda  sin  el 
expreso  consentimiento  del  deudor,  manifestado  por  escrito  y  con  posterioridad 
al  venoimiento  de  la  deuda. 

614.  En  ningun  caso  la  prenda  podra  quedar  en  poder  del  deudor,  ni  en  esta- 
blecimiento  6  bodegas  pertenecientes  al  mismo. 

615.  Los  derechos  pignoraticios  originados  del  contrato  de  dep6sito  en  alma- 
cenes  generales,  se  regiran  por  las  disposiciones  del  titulo  respectivo. 

Titulo  XII.    De  los  efectos  al  portador  y  de  la  falsedad,  robo,  hurto 

6  extravio  de  los  mismos. 

Capitulo  I.    De  los  efectos  al  portador. 

616.  Los  cheques  podran  emitirse  al  portador  y  llevaran  aparejada  ejecucion 
desde  el  dia  de  su  venoimiento,  sin  mas  requisito  que  el  reconocimiento  de  la  firma 
del  responsable  a  su  pago. 

El  dia  del  venoimiento  se  contara  segun  las  reglas  establecidas  para  los  efectos 
expedidos  a  la  orden,  y  contra  la  accion  ejecutiva  no  se  admitiran  mas  excepciones 
que  las  indicadas  en  el  art.  535. 

617.  Los  demas  efectos  al  portador,  de  cualquiera  clase  que  sean,  produciran 
los  efectos  siguientes:  1.°  Llevaran  aparejada  ejecucion  dichos  titulos,  lo  mismo 
que  sus  cupones,  desde  el  dia  del  venoimiento  de  la  obUgacion  respectiva,  6  a  su 
presentacion,  si  no  le  tuvieren  senalado;  —  2.°  Seran  trasmisibles  por  la  simple 
tradicion  del  documento;  —  3.°  No  estaran  sujetos  a  reivindicacion  si  hubieren 
sido  negociados  en  bolsa  6  con  intervencion  de  corredor.  Quedaran  a  salvo  los 
derechos  y  acciones  del  legitimo  propietario  contra  el  vendedor  u  otras  personas 
responsables  segun  las  leyes,  por  los  actos  que  le  hayan  privado  de  la  posession  y 
dominio  de  los  efectos  vendidos. 

618.  El  tenedor  de  un  efecto  al  portador  tendra  derecho  a  confrontarlo  con 
sus  matrices  siempre  que  lo  crea  conveniente. 

Capitulo  II.    Del  robo,  hurto  6  extravio  de  los  documentos  de 
credito  y  efectos  al  portador. 

619.  Seran  documentos  de  credito  al  portador,  para  los  efectos  de  esta  seccion, 
segun  los  casos:  1.°  Los  documentos  de  credito  contra  la  Federacion,  Estados  6 
Municipios,  emitidos  legalmente;  —  2.°  Los  emitidos  por  naciones  extranjeras, 
cuya  cotizacion  haya  sido  autorizada  por  el  Gobiemo  federal;  —  3.°  Los  docu- 
mentos de  credito  al  portador,  de  empresas  extranjeras  constituidas  con  arreglo 
a  la  ley  del  Estado  a  que  pertenezcan,  y  que  se  hayan  sujetado  a  las  disposiciones 
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A  pledge  which  is  constituted  by  a  trader  shall  be  presumed  to  be  commercial, 
unless  it  has  been  otherwise  stated  at  the  time  of  constituting  it,  or  the  contrary  is 
proved. 

606.  All  movable  property,  corporeal  or  incprporeal,  may  serve  as  a  commercial 
pledge. 

607.  A  commercial  pledge  must  be  constituted  under  the  same  requisites  of 
form  as  the  contract  to  which  it  serves  as  a  guarantee. 

608.  In  order  that  a  pledge  may  be  deemed  to  be  constituted,  it  must  be  deli- 
vered to  the  creditor,  actually  or  constructively,  and  it  shall  take  effect  as  against 
third  persons  so  long  as  it  remains  in  the  control  of  the  creditor. 

609.  The  pledge  shall  answer  for  the  payment  of  the  principal  of  the  debt, 
the  interest  thereon  and  the  expenses  incurred  by  the  creditor  for  the  preservation 
of  the  pledge. 

610.  A  pledge  can  only  be  realised  to  meet  the  debt  guaranteed  thereby  eight 
days  after  the  maturity  of  the  debt,  within  which  period  the  debter  may  pay  it. 

611.  The  pledge  shall  be  valued  and  realised  by  two  brokers,  one  appointed 
by  each  party,  or  by  a  third  person  appointed  by  the  brokers  in  the  event  of  dis- 
agreement, or,  failing  them,  by  the  judicial  authority. 

If  there  are  no  brokers  in  the  place,  traders  who  have  an  open  house  therein 
shall  do  their  office. 

612.  The  rights  and  obligations  which  are  derived  from  the  contract  of  pledge 
shall  be  indivisible. 

613.  A  pledgee  cannot  become  owner  of  the  pledge  without  the  express  consent 
of  the  debtor,  shown  in  writing  subsequently  to  the  maturity  of  the  debt. 

614.  In  no  case  may  the  pledge  remain  in  the  control  of  the  debtor,  or  in  an 
establishment  or  in  vaults  belonging  to  him. 

615.  The  rights  of  lien  which  have  originated  from  a  contract  of  deposit  in 
general  warehouses,  shall  be  governed  by  the  provisions  of  the  corresponding  Title. 

Title  XII.    Securities  to  bearer.    The  forgery,  robbery,  theft  or  loss 

thereof. 
Chapter  I.     Bearer  securities. 

616.  Cheques  may  be  issued  to  bearer  and  they  shall  carry  prompt  execution 
from  the  day  of  their  maturity,  with  no  further  requisite  than  the  acknowledgment 
of  the  signature  of  the  person  liable  to  their  payment. 

The  day  of  the  maturity  shall  be  reckoned  according  to  the  rules  enacted  for 
securities  which  are  issued  to  order,  and  no  other  defences  shall  be  admitted  to  the 
executive  action  than  those  indicated  in  article  535. 

617.  Other  bearer  securities  of  all  kinds  shall  produce  the  following  effects: 
1.  The  said  securities  shall  carry  prompt  execution,  as  shall  also  their  coupons,  from 
the  day  of  the  maturity  of  the  respective  obligation,  or  on  their  presentment,  if 
they  have  no  day  named ;  —  2.  They  shall  be  transferable  by  simple  delivery  of  the 
document;  —  3.  They  shall  not  be  subject  to  reivindicatio,  if  they  have  been  negotia- 
ted on  Exchange  or  with  the  intervention  of  a  broker.  The  rights  and  rights  of 
action  of  the  lawful  owner  against  the  seller  and  other  persons  who  are  liable  by  law 
shall  be  reserved,  for  such  acts  as  have  deprived  him  of  the  possession  and  ownership 
of  the  securities  sold. 

618.  The  holder  of  a  bearer  security  shall  be  entitled  to  compare  it  with  its 
counterfoil  whenever  he  thinks  fit. 

Chapter  II.    Robbery,  theft  or  loss  of  documents  of  credit  and  bearer 

securities. 

619.  For  the  purposes  of  this  part,  the  following  shall  be  documents  of  credit, 
as  the  case  may  be:  1.  Documents  of  credit  against  the  Federation,  States  or  Mimi- 
cipaUties,  lawfully  issued ;  —  2.  Those  issued  by  foreign  nations,  the  quotation  where- 
of has  been  authorised  by  the  Federal  Government;  —  3.  Bearer  documents  of  credit 
of  foreign  undertakings  constituted  according  to  the  law  of  the  State  to  which  they 
belong,  and  which  have  subjected  themselves  to  the  provisions  of  this  Code;  — 
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falsedad,  robo,  hurto  6  extravio  de  los  mismos. 
de  este  Codigo;  —  4.°  Los  documentos  de  cr6dito  al  portador  emitidos  con  atreglo 
a  su  ley  constitutiva  por  estableoimientos,  compafiias  6  empresas  nacionales. 

620.  El  propietario  desposeido,  sea  cual  fuerre  el  motivo,  podra  acudir  ante 
el  juez  competente  del  lugar  en  que  se  haUe  el  deudor,  para  impedir  que  se  pague 
a  tercera  persona  el  capital,  los  intereses  6  dividendos  vencidos  6  por  veneer,  asi 
como  tambien  para  evitar  que  se  trasfiera  a  otro  la  propiedad  del  titulo  6  con- 
seguir  que  se  le  expida  un  duplicado. 

621.  En  la  denuncia  que  al  juez  haga  el  propietario  desposeido,  debera  in- 
dicar  el  nombre,  la  naturaleza,  el  valor  nominal,  el  numero  si  lo  tuviere,  y  la  serie 
de  los  titulos ;  y  ademas,  si  f uere  posible,  la  6poca  y  el  lugar  en  que  vino  d  ser  pro- 
pietario y  el  modo  de  su  adquisicion;  la  epoca  y  el  lugar  en  que  recibi6  los  ultimos 
intereses  6  dividendos,  y  las  circunstancias  que  acompanaron  a  la  desposesion. 

El  desposeido,  al  hacer  la  denuncia,  senalara,  dentro  del  lugar  en  que  ejerza 
jurisdiccion  el  juez  competente,  el  domicilio  en  que  habran  de  hac6rsele  saber 
todas  las  notificaciones. 

622.  Si  la  denuncia  se  refiriere  tinicamente  al  pago  del  capital  6  de  los  intereses 
6  dividendos  vencidos  6  por  veneer,  el  juez,  justificada  que  sea  en  cuanto  a  la  legiti- 
midad  de  la  adquisicion  del  titulo,  debera  estimarla,  ordenando  en  el  acto:  1.°  Que 
se  pubUque  la  denuncia  inmediatamente  en  el  periodico  oficial  del  Distrito,  Estado 
6  Territorio,  senalando  un  breve  termino  dentro  del  cual  pueda  comparecer  el 
tenedor  del  titulo;  —  2.°  Que  se  ponga  en  conocimiento  de  quien  haya  emitido 
el  titulo  para  que  retenga  el  pago  de  principal  e  intereses. 

623.  La  solicitud  se  sustanciara  como  un  incidente  y  con  audiencia  del  Minis- 
terio  publico. 

624.  Trascurrido  un  ano  desde  la  denuncia  sin  que  nadie  la  contradiga,  y 
si  en  el  intervalo  se  hubieren  repartido  dos  dividendos,  el  denunciante  podra  pedu: 
al  juez  autorizacion,  no  s61o  para  percibir  los  intereses  6  dividendos  vencidos  6 
por  veneer,  en  la  proporcion  que  fueren  exigibles,  sino  tambien  el  capital  de  los 
titulos,  si  hubiere  accion  para  percibirlo. 

625.  Acordada  la  autorizacion  por  el  juez,  el  desposeido  deberd,  antes  de 
percibir  los  intereses  6  dividendos  6  el  capital,  prestar  caucion  bastante  y  exten- 
siva  al  importe  de  las  anualidades  exigibles,  y  ademas  al  doble  valor  de  la  ultima 
anuaUdad. 

Trascurridos  dos  anos  desde  la  autorizacidn  sin  que  el  denunciante  fuere  con- 
tradicbo,  la  caucion  quedara  cancelada. 

Si  el  denunciante  no  quisiere  6  no  pudiere  prestar  la  caucion,  podra  obligar 
a  la  compaiiia  6  particular  deudores,  d  que  verifiquen  el  dep6sito  de  los  intereses 
6  dividendos  vencidos  6  del  capital  exigible,  y  recibir  a  los  dos  anos,  si  no  hubiere 
contradiccion,  los  valores  depositados. 

626.  Si  el  capital  llegare  a  ser  exigible  despues  de  la  autorizacion,  podra 
pedirse  bajo  caucion  el  deposito. 

Trascurridos  cinco  ailos  sin  oposicion  desde  la  autorizacion,  el  desposeido 
podra  recibir  los  valores  depositados. 

627.  La  solvencia  de  la  caucion  se  apreciara  por  el  juez. 

628.  Si  en  la  denuncia  se  tratare  de  cupones  al  portador  separarados  del  titulo, 
y  la  oposicion  no  hubiere  sido  contradicha,  el  opositor  podra  percibir  el  importe 
de  los  cupones,  trascurridos  tres  anos  a  contar  desde  la  declaracion  judicial  esti- 
mando  la  denuncia. 

629.  Los  pages  hechos  al  desposeido  en  conformidad  con  las  reglas  antes 
establecidas,  eximen  de  toda  obHgacion  al  deudor;  y  el  tercero  que  se  considere 
perjudicado,  solo  conservara  accion  personal  contra  el  opositor  que  procedio  sin 
justa  causa. 

630.  Si  antes  de  la  Uberacion  del  deudor,  un  tercer  portador  se  presentare 
con  los  titulos  denunciados,  el  primero  debera  retenerlos  y  hacerlo  saber  al  juez 
6  tribunal  y  al  primer  opositor,  seiialando  a  la  vez  el  nombre,  vecindad  6  circun- 
stancias por  las  cuales  pueda  venirse  en  conocimiento  del  tercer  portador. 

La  presentacion  de  un  tercero  suspendera  los  efectos  de  la  oposicion  hasta 
que  recaiga  resolucion  judicial. 

631.  Si  la  denuncia  tuviere  por  objeto  impedir  la  negociacion  6  trasmision 
de  titulos  cotizables,  el  juez  dara  aviso  4  la  Bolsa,  y  donde  no  la  hubiere  A  dos 
corredores,  6  4  falta  de  estos,  a  dos  de  los  comerciantes  que  hubiere  en  la  plaza. 
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4.  Bearer  documents  of  credit  issued  according  to  their  constitutive  law  by  national 
establishments,  companies  or  undertakings. 

620.  An  owner  who  has  been  dispossessed  on  any  ground  whatever  may  resort 
to  the  competent  judge  of  the  place  where  the  debtor  is  to  be  found,  to  prevent 
a  third  person  being  paid  the  principal,  interest  or  dividends  due  or  to  become  due, 
as  also  to  avoid  the  ownership  of  the  security  being  transferred  to  another  or  to 
obtain  the  issue  to  him  of  a  duplicate. 

621.  In  the  information  made  by  a  dispossessed  owner  to  the  judge,  he  must 
state  the  name,  nature,  nominal  value,  the  number,  if  any,  and  the  series  of  the 
security;  and  also,  if  possible,  the  date  and  place  at  which  he  became  owner  and 
the  manner  of  his  acquisition;  the  date  and  place  at  which  he  received  the  last 

'interest  or  dividends,  and  the  circumstances  attending  the  dispossession. 

In  laying  the  information,  the  person  dispossessed  shall  name  the  address  at 
which  all  notifications  are  to  be  made  to  him  within  the  place  where  the  competent 
judge  exercises  jurisdiction. 

622.  If  the  information  refers  only  to  the  payment  of  the  principal  or  of  the 
interest  or  dividends  due  or  to  become  due,  the  judge,  on  proof  of  the  lawfulness 
of  the  acquisition  of  the  security,  must  value  it  and  forthwith  order:  1.  That  the 
information  be  immediately  published  in  the  official  newspaper  of  the  District, 
State  or  Territory,  appoipting  a  short  term  within  which  the  holder  of  the  security 
may  appear;  —  2.  That  it  be  brought  to  the  notice  of  the  person  who  has  issued  the 
security  in  order  that  he  may  retain  the  principal  and  interest. 

623.  The  application  shall  be  substantiated  as  an  interlocutory  proceeding 
and  on  hearing  the  Public  Attorney. 

624.  After  the  expiration  of  one  year  from  the  information  without  its  being 
contradicted  by  any  person,  and  if  two  dividends  have  been  distributed  in  the  inter- 
val, the  informer  may  ask  the  judge  for  authorisation,  not  merely  to  receive  the  inter- 
est or  dividends  due  or  to  become  due,  in  the  proportion  in  which  they  may  be 
payable,  but  also  the  principal  of  the  securities,  3  there  exists  a  right  to  receive  it. 

625.  When  the  judge  has  granted  the  authorisation,  the  person  dispossessed, 
before  receiving  the  interest  or  dividends  or  principal,  must  give  security  sufficient 
and  extending'  to  the  amount  of  the  annual  sums  due,  and  also  to  double  the  value 
of  the  last  annual  sum. 

After  the  expiration  of  two  years  from  the  authorisation  without  the  informer 
being  contradicted,  the  security  given  shall  be  cancelled. 

If  the  informer  is  unwilling  or  unable  to  give  security,  he  may  compel  the  debtor 
company  or  individual  to  make  deposit  of  the  interest  or  dividends  due  or  of  the 
payable  principal,  and  if  there  is  no  contradiction,  may  receive  the  deposited  values 
at  the  end  of  the  two  years. 

626.  If  the  principal  comes  to  be  payable  after  the  authorisation,  deposit  may 
be  requested,  under  security. 

Alter  the  expiration  of  five  years  from  the  authorisation  without  opposition 
being  made,  the  person  dispossessed  may  receive  the  deposited  values. 

627.  The  sufficiency  of  the  security  offered  shall  be  appraised  by  the  judge. 

628.  If  the  information  deals  with  bearer  coupons  detached  from  the  secur- 
ity, and  the  opposition  has  not  been  contradicted,  the  opponent  may  receive  the 
amount  of  the  coupons,  after  the  expiration  of  three  years  from  the  declaration  by 
the  court  on  consideration  of  the  information. 

629.  The  payments  made  to  the  person  dispossessed  in  accordance  with  the 
rules  above  enacted,  exonerate  the  debtor  from  all  obligation;  and  a  third  person 
who  considers  himself  prejudiced  shall  only  retain  a  personal  right  of  action  against 
an  opponent  who  has  acted  without  just  cause. 

630.  If  before  the  debtor  has  paid,  a  third  person  presents  himself  as  holder, 
together  with  the  denounced  securities,  the  former  holder  must  retain  them  and 
give  notice  thereof  to  the  judge  or  tribunal  and  to  the  first  opponent,  stating  at  the 
same  time  the  name,  dwelling  and  other  circumstances  whereby  it  may  come  to 
the  notice  of  the  third  holder. 

The  appearance  of  a  third  holder  shall  suspend  the  effects  of  the  opposition 
until  the  decision  of  the  court  is  given. 

631.  If  the  information  is  directed  to  preventing  the  negotiation  or  transfer 
of  quotable  securities,  the  judge  shall  give  notice  to  the  Exchange,  and  where  there 
is  none,  then  to  two  brokers,  and  failing  them,  to  two  of  the  traders  in  the  place. 
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632.  La  negociacion  de  los  valores  robados,  hurtados  6  extraviados,  hecha 
por  la  Bolsa  6  por  alguno  de  los  corredores  que  pertenezca  al  colegio  6  funcionen 
en  la  plaza,  despues  del  aviso  a  que  se  refiere  el  articulo  anterior,  sera  nula,  y  el 
adquirente  no  gozara  del  derecho  de  la  reivindicacion,  pero  si  quedara  a  salvo  el 
del  tercer  poseedor  contra  el  vendedor  y  contra  el  agente  que  intervino  en  la 
operacion. 

633.  Trascurridos  cinco  aiios,  a  contar  desde  la  publioacion  hecha  en  virtud 
de  lo  dispuesto  en  el  art.  622  sin  haberse  heoho  oposicion  a  la  denuncia,  el  juez 
declarara  la  nuhdad  del  titulo  sustraido  6  extraviado,  y  lo  comunicara  al  deudor, 
ordenando  la  emision  de  un  duphcado  a  favor  de  la  persona  que  resultare  ser  su 
legitimo  dueno. 

Si  dentro  de  los  cinco  anos  se  presentare  un  tercer  opositor,  el  termino  quedara 
en  suspenso  hasta  que  el  juez  resuelva. 

634.  El  dupUcado  llevara  el  mismo  numero  que  el  titulo  primitivo,  expresara 
que  se  expidio  por  duplicado,  producira  los  mismos  efectos  que  aquel  y  sera  nego- 
ciable  con  iguales  condiciones. 

La  expedicion  del  dupUcado  anulara  el  titulo  primitivo,  y  se  hara  constar 
asi  en  los  asientos  6  registros  relatives  a  este. 

Titulo  XIII.    De  la  moneda. 

635.  La  base  de  la  moneda  mercantil  es  el  peso  mexicano,  y  sobre  esta  base 
se  haran  todas  operaciones  de  comercio  y  los  cambios  sobre  el  extranjero. 

636.  Esta  misma  base  servira  para  los  contratos  hechos  en  el  extranjero  y 
que  deban  cumplirse  en  la  Replibhca  mexicana,  asi  como  los  giros  que  hagan  de 
otros  paises. 

637.  Las  monedas  extranjeras  efectivas  6  convencionales,  no  tendran  en 
la  Eeptiblica  mds  valor  que  el  de  plaza. 

638.  Nadie  puede  ser  obligado  a  recibir  moneda  extranjera. 

639.  El  papel,  billetes  de  banco  y  titulos  de  deuda  extranjeros,  no  pueden 
ser  objeto  de  actos  mercantiles  en  la  RepubUca,  sino  considerandolos  como  simples 
mercancias;  pero  podran  ser  objeto  de  contratos  puramente  civiles. 

Titulo  XIV.    De  las  institutiones  de  cr^dito. 

640.  Las  instituciones  de  cr6dito  se  regiran  por  una  ley  especial,  y  mientras 
6sta  se  expide,  ninguna  de  dichas  instituciones  podrd  establecerse  en  la  Republica 
sin  previa  autorizacion  de  la  Secrstaria  de  Hacienda  y  sin  el  contrato  respective 
aprobado,  en  cada  caso,  por  el  Congreso  de  la  Union. 


Libro  tercero.    Del  comercio  maritimo. 


Titulo  I.    De  las  embarcaciones. 

641.  Los  buques  mercantes  constituiran  una  propiedad  que  se  podra  ad- 
quirir  indistintamente  por  toda  persona  que  no  tenga  incapacidad  legal  para  ello. 
Las  embarcaciones  se  adquiriran  por  los  mismos  modos  prescritos  en  derecho  para 
adquirir  el  dominio  de  las  cosas  comerciales. 

Cualquiera  que  sea  el  modo  con  que  se  haga  la  traslacion  de  dominio  de  una 
nave,  ha  de  constar  por  escritura  pubUca  6  por  p6Uza  ante  corredor. 

Para  que  las  embarcaciones  aparejadas,  equipadas  y  armadas,  puedan  de- 
dicarse  al  comercio,  han  de  girar  necesariamente  bajo  el  nombre  y  responsabiUdad 
directa  de  un  naviero. 

642.  La  posesion  de  las  embarcaciones  sin  el  titulo  de  adquisicion,  no  atribuye 
la  propiedad  al  poseedor,  si  no  ha  sido  continua  por  espacio  de  diez  anos.  El  capitan 
no  puede  adquirir  la  propiedad  de  la  nave  por  prescripcion.  ' 

643.  Los  capitanes  6  contramaestres  de  las  embarcaciones,  no  estan  autori- 
zados,  por  razon  de  sus  oficios,  a  venderlas;  mas  si  estando  la  embarcacion  en  viaje 
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632.  The  negotiation  of  robbed,  stolen  or  lost  securities,  effected  through  the 
Exchange  or  one  of  the  brokers  belonging  to  the  college  or  who  practise  in  the 
market  after  the  notice  mentioned  in  the  preceding  article,  shall  be  void,  and  the 
buyer  shall  not  enjoy  the  right  of  reivindicatio,  but  the  right  of  the  third  holder 
agaiost  the  seller  and  against  the  agent  who  intervened  in  the  transaction  shall  be 
preserved. 

633.  After  the  expiration  of  five  years,  reckoned  from  the  publication  made 
under  the  provisions  of  article  622,  without  any  opposition  to  the  information 
having  been  made,  the  judge  shall  declare  the  stolen  or  lost  security  to  be  void, 
and  shall  communicate  the  fact  to  the  debtor,  and  order  the  issue  of  a  duplicate  in 
favour  of  the  person  who  proves  to  be  its  lawful  owner. 

If  a  third  person  presents  himself  to  oppose  within  the  five  years,  the  term 
shall  be  suspended  untU  the  judge  decides. 

634.  The  duplicate  shall  bear  the  same  number  as  the  original  security,  shall 
express  that  it  was  issued  as  a  dupUcate,  shall  produce  the  same  effects  as  the  for- 
mer and  shall  be  negotiable  ia  like  conditions. 

The  issue  of  the  duplicate  shall  annul  the  original  certificate,  and  it  shall  be 
so  stated  in  the  entries  or  registrations  which  relate  thereto. 

Title  XIII.    Money. 

635.  The  basis  of  commercial  money  is  the  Mexican  peso  (dollar),  and  on  this 
basis  all  commercial  operations  and  exchanges  on  foreign  countries  shall  be  effected. 

636.  The  same  basis  shall  serve  for  contracts  made  abroad  which  have  to  be 
performed  ia  the  Mexican  Republic,  as  also  for  drafts  issued  from  other  countries. 

637.  Actual  or  conventional  foreign  moneys  shall  only  have  their  market 
value  in  the  Republic. 

638.  No  person  may  be  obliged  to  receive  foreign  money. 

639.  Foreign  paper,  bank  notes  and  securities  of  debt  cannot  be  the  subject- 
matter  of  commercial  acts  in  the  Republic  except  considered  as  simple  goods;  but 
they  may  be  the  subject-matter  of  purely  civil  contracts. 

Title  XIV.    Credit  institutions. 

640.  Credit  institutions  shall  be  governed  by  a  special  law,  and  until  this  is 
issued,  none  of  the  said  institutions  may  be  established  in  the  Republic  without  the 
previous  authorisation  of  the  Secretary  to  the  Treasury  and  without  the  respective 
contract  being  approved  in  each  case  by  the  Congress  of  the  Union. 


Third  Book.    Maritime  trade. 


Title  I.    Vessels. 

641.  Merchant  vessels  shall  constitute  a  property  which  can  be  acquired  by 
all  persons  without  distinction  who  have  no  legal  incapacity  therefor.  Vessels 
shall  be  acquired  by  the  same  modes  as  are  prescibed  by  law  for  acquiring  the  owner- 
ship of  commercial  things. 

Whatever  be  the  mode  in  which  the  transfer  of  ownership  of  a  vessel  is  effect- 
ed, it  must  be  set  forth  in  a  notarial  instrument  or  by  a  contract  made  in  the  pre- 
sence of  a  broker. 

In  order  that  vessels,  fitted  out,  equipped  and  provisioned  may  be  devoted 
to  commerce,  they  have  of  necessity  to  work  under  the  name  and  direct  respon- 
sibihty  of  a  managing  owner. 

642.  The  possession  of  vessels  without  an  acquisitive  title  only  attributes 
ownership  to  the  possessor,  when  there  has  been  a  continuous  possession  for  the 
space  of  ten  years.  The  master  cannot  acquire  the  ownership  of  a  vessel  by  pre- 
scription. 

643.  Masters  and  chief  officers  of  vessels  are  not  authorised  to  sell  them  by 
virtue  of  their  offices ;  but  if  a  vessel  which  is  on  a  voyage  becomes  unseaworthy. 
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se  inutilizare  para  la  navegacion,  acudira  su  capitan  6  contramaestre  k  la  autoridad 
competente  del  puerto  donde  hiciere  su  primera  arribada,  la  que  probado  en  forma 
suficiente  el  dano  de  la  embarcacion,  y  que  no  puede  ser  rehabilitada  para  con- 
tinuar  su  viaje,  decretara  la  venta  en  pubfica  subasta  y  con  todas  las  formalidades 
qiie  se  establecen  en  el  art.  657. 

644.  En  la  venta  de  la  nave  se  entienden  siempre  comprendidos,  aunque  no  se 
exprese,  todos  los  aparejos  pertenecientes  &  ella,  salvo  pacto  expreso  en  contrario. 

645.  Si  la  enajenacion  del  buque  se  verificase  estando  en  viaje,  correspon- 
deran  al  comprador  integramente  los  fletes  que  devengare  en  el  desde  que  recibi6 
el  ^timo  cargamento,  y  sera  de  su  cuenta  el  pago  de  la  tripulaci6n  y  demas  indi- 
viduos  que  componen  su  dotacion  corresponcfiente  al  mismo  viaje. 

Si  la  venta  se  realizase  despues  de  haber  Uegado  el  buque  al  puerto  de  su  des- 
tiuo,  perteneceran  los  fletes  al  vendedor  y  sera  de  su  cuenta  el  pago  de  la  tripu- 
lacion  y  demas  individuos  que  componen  su  dotacion,  salvo  en  uno  y  otro  caso 
pacto  en  contrario. 

646.  Cuando  las  embarcaciones  scan  ejecutadas  y  vendidas  judiciahnente 
para  pago  de  acreedores,  tendran  privilegio  de  prelacion  las  obligaciones  siguientes 
por  el  orden  en  que  se  designan:  1.°  Los  impuestos  que  debiera  causar  la  nave  y 
cualquier  otro  credito  del  fisco;  —  2.°  Los  gastos  y  procedimientos  de  la  ejecucion 
y  venta  de  la  embarcacion;  —  3.°  Los  salarios  de  los  depositarios  y  guardianes 
de  la  embarcacion  y  cualquiera  otro  gasto  causado  en  su  conservacion  desde  su 
entrada  en  el  puerto  hasta  su  venta;  —  4.°  El  alquiler  del  almacen  donde  se  hayan 
custodiado  los  aparejos  y  pertrechos  de  la  nave;  —  5.°  Los  sueldos  que  se  deban 
al  capitan  y  salarios  de  la  tripulacion  de  la  nave  en  su  liltimo  viaje;  —  6.°  Las 
deudas  inexcusables  que  en  su  ultimo  viaje  haya  contraido  el  capitan  en  utilidad 
de  la  nave,  en  cuyo  caso  se  comprende  el  reembolso  de  los  efectos  de  su  carga- 
mento que  hubiese  vendido  con  el  mismo  objeto;  —  7.°  Lo  que  se  deba  por  los 
materiales  y  mano  de  obra  de  la  construccion  de  la  nave,  cuando  no  hubiere  hecho 
viaje  alguno;  y  si  bubiere  navegado,  la  parte  del  precio  que  aun  no  6ste  satis- 
fecha  a  su  ultimo  vendedor;  y  las  deudas  que  se  hubieren  contraido  para  repararla, 
aparej aria  y  aprovisionarla  para  el  ultimo  viaje;  —  8.°  Las  Mpotecas  y  cantidades 
tomadas  a  la  gruesa  sobre  el  casco,  quUla,  aparejos,  pertrechos,  armamento,  apresto 
y  maquina  de  vapor,  antes  de  la  ^tima  salida  de  la  nave;  —  9.°  El  premio  de 
los  seguros  hechos  para  el  ultimo  viaje  sobre  el  casco,  quflla,  aparejos,  pertrechos, 
maquina  de  vapor,  armamento  y  apresto  de  la  nave;  —  10.°  La  indemnizacion 
que  se  deba  a  los  cargadores,  por  valor  de  los  generos  cargados  en  la  nave  que 
no  se  hubieren  entregado  a  los  consignatarios  y  la  indemnizacion  que  les  corre- 
sponda  por  las  averias  de  que  sea  responsable  la  nave. 

647.  Para  gozar  de  la  preferencia  que  en  su  respectivo  grado  se  marca  a  los 
creditos  de  que  hace  mencion  el  art.  646,  se  han  de  justificar  6stos  en  la  forma  si- 
guiente:  Los  creditos  del  fisco,  por  certificaciones  de  autoridades  competentes;  — 
Los  gastos  judiciales  erogados  con  arreglo  a  derecho  y  aprobados  por  el  tribunal 
competente;  —  Los  salarios  y  gastos  de  conservacion  del  buque  y  sus  pertrechos, 
por  decision  formal  del  tribunal  que  hubiere  autorizado  6  aprobado  despues  dichos 
gastos;  —  Los  sueldos  del  capitd.n  y  salarios  de  la  tripulacion,  por  hquidacion  que 
se  haga  en  vista  de  los  roles  y  de  los  libros  de  cuenta  y  razon  de  la  nave,  aprobada 
por  el  capitan  del  puerto;  —  Las  deudas  contraidas  para  cubrir  las  urgencias  de 
la  nave  y  su  tripulacion  durante  el  ultimo  viaje  y  las  que  resulten  contra  la  nave 
por  haberse  vendido  efectos  del  cargamento,  se  calificaran  y  examinaran  por  el 
tribunal  competente  en  juicio  instructive  y  sumario,  con  vista  de  las  justitica- 
ciones  que  presente  el  capitan  de  las  necesidades  que  dieron  lugar  a  contraer  aquellas 
obUgaciones;  —  Los  creditos  procedentes  de  la  construccion  6  venta  del  buque, 
por  las  escrituras  otorgadas  a  su  debido  tiempo  con  las  solemnidades  que  prescribe 
la  ordenanza  de  matriculas ;  —  Las  provisiones  para  el  apresto,  aparejos  y  vituallas 
de  la  nave,  por  facturas  de  los  proveedores,  con  el  recibo  a  su  pie  del  capitan  y 
el  visto  bueno  del  naviero,  con  tal  que  de  aquellas  facturas  se  haya  tomado  razon 
en  la  capitania  del  puerto,  a  mas  tardar  diez  dias  despufe  de  la  salida  del  buque; 

—  Las  hipotecas  por  su  orden,  en  vista  de  las  escrituras  respectivas  y  de  su  registro; 

—  Los  prestamos  a  la  gruesa  por  los  contratos  otorgados  conf  orme  a  derecho,  con  tal 
que  de  estos  contratos  se  haya  depositado  un  dupUcado  en  la  capitania  del  puerto, 
si  la  hubiere,  a  mas  tardar  diez  dias  despues  de  la  salida  del  buque;  —  Los  pre- 


MEXICO:  VESSELS.  142 

her  master  or  chief  officer  shall  resort  to  the  competent  authority  of  the  port  where 
she  makes  her  first  compulsory  call,  and  on  proof  in  sufficient  manner  of  the  damage 
to  the  vessel  and  that  she  cannot  be  repaired  so  as  to  continue  her  voyage,  the  said 
authority  shall  order  her  sale  by  public  auction  with  all  the  formaUties  enacted 
by  article  657. 

644.  All  the  tackle  belongiag  to  her  shall  always  be  understood  to  be  included 
in  the  sale  of  the  vessel,  although  not  so  expressed,  saving  an  express  agreement 
to  the  contrary. 

645.  If  the  sale  of  the  vessel  takes  place  while  she  is  on  a  voyage,  the  freight 
which  she  earns  thereon  shall  belong  wholly  to  the  buyer  from  the  time  that  she 
received  her  last  cargo,  and  the  payment  of  the  crew  and  other  persons  composing 
her  complement  corresponding  to  the  same  voyage  shall  be  borne  by  him. 

If  the  sale  takes  place  after  the  vessel  has  arrived  at  her  port  of  destination, 
the  freight  shall  belong  to  the  seller  and  the  payment  of  the  crew  and  other  persons 
composing  her  complement  shall  be  borne  by  him,  saving  an  agreement  to  the 
contrary  in  either  case. 

646.  When  vessels  are  taken  in  execution  and  sold  by  order  of  the  court  for 
paying  creditors,  the  following  obligations  shall  have  the  privilege  of  priority  in  the 
order  in  which  they  are  named:  1.  The  taxes  owed  by  the  vessel  and  all  other  credits 
due  to  the  Treasury;  —  2.  The  expenses  and  proceedings  of  the  execution  and  sale 
of  the  vessel;  —  3.  The  remuneration  of  the  depositaries  and  guardians  of  the 
vessel  and  all  other  expenses  which  are  caused  for  her  preservation  from  her 
entrance  into  the  port  until  her  sale;  —  4.  The  hire  of  the  warehouse  where  the 
tackle  and  stores  of  the  vessel  have  been  kept;  —  5.  The  pay  which  is  due  to  the 
master  and  to  the  crew  of  the  vessel  on  her  last  voyage;  —  6.  The  unavoidable 
debts  which  have  been  incurred  by  the  master  on  her  last  voyage  for  the  benefit  of 
the  vessel,  in  which  case  payment  for  the  goods  of  her  cargo  which  have  been  sold 
with  the  same  object  is  included;  —  7.  What  is  due  for  materials  and  handicraft  in 
building  the  vessel,  when  she  has  made  no  voyage;  and  if  she  has  sailed,  the  part  of 
the  price  which  remains  still  unpaid  to  her  last  seller;  and  the  debts  which  have  been 
incurred  for  repairing  her,  fitting  her  out  and  provisioning  her  for  her  last  voyage;  — 

8.  The  mortgages  and  sums  borrowed  on  bottomry  bond  over  the  hull,  keel,  tackle, 
stores,  armament,  equipment  and  steam  engines  before  the  last  sailing  of  the  vessel;  — 

9.  The  premiums  of  the  insurances  made  for  the  last  voyage  on  the  hull,  keel,  tackle, 
stores,  steam  engines,  armament  and  equipment  of  the  vessel;  —  10.  The  compen- 
sation due  to  the  shippers  for  the  value  of  the  goods  shipped  on  the  vessel  which 
have  not  been  delivered  to  the  consignees  and  the  compensation  which  belongs  to 
them  for  the  damage  for  which  the  vessel  is  liable. 

647.  In  order  to  enjoy  the  preference  which  in  its  respective  degree  is  laid 
down  for  the  credits  mentioned  in  article  646,  they  must  be  proved  in  the  following 
way:  The  credits  of  the  Treasury,  by  certificates  of  the  competent  authorities;  — 
The  law  costs  which  have  been  incurred  according  to  law  and  approved,  by  the 
competent  tribunal;  —  The  remuneration  and  expenses  for  preserving  the  vessel 
and  her  stores,  by  the  formal  decision  of  the  tribunal  which  has  authorised  or  sub- 
sequently approved  such  expenses;  —  The  pay  of  the  master  and  crew,  by  settle- 
ment made  on  inspecting  the  muster-rolls  and  books  of  account  and  entry  of  the 
vessel,  approved  by  the  harbour-master;  —  The  debts  contracted  for  meeting  the 
urgent  needs  of  the  vessel  and  her  crew  during  the  last  voyage  and  those  for  which 
the  vessel  is  liable  through  the  goods  of  the  cargo  having  been  sold,  shall  be  appre- 
ciated and  examined  by  the  competent  tribunal  in  a  summary  written  proceeding, 
on  inspecting  the  proofs  produced  by  the  master  of  the  needs  which  occasioned  such 
obligations  to  be  contracted;  —  The  credits  which  proceed  from  the  building  or  sale 
of  the  vessel,  by  instruments  issued  at  the  proper  time  with  the  formahties  pre- 
scribed by  the  registration  ordinance;  —  The  supplies  for  the  equipment,  tackle  and 
victualling  of  the  vessel,  by  the  invoices  of  the  purveyors,  with  the  receipt  at  the  foot 
of  the  master  and  the  counter-signature  of  the  managing  owner,  provided  that  such 
invoices  have  been  entered  in  the  harbour-master's  office  at  the  latest  ten  days  after 
the  departure  of  the  vessel;  —  The  mortgages,  in  their  order,  on  inspection  of  the 
respective  instruments  and  their  registration;  —  The  bottomry  loans,  by  contracts 
executed  according  to  law,  provided  that  a  duplicate  of  these  contracts  has  been 
lodged  at  the  harbour-master's  office,  if  any,  at  the  latest  ten  days  after  the  de- 
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mios  de  seguros  por  las  polizas  y  certificaciones  de  los  corredores  que  intervinieron 
en  ellos;  —  Y  los  creditos  de  los  cargadores  por  falta  de  entrega  del  cargamento 
6  averias  ocurridas  en  el,  por  sentencia  judicial  6  arbitral. 

648.  Los  acreedores,  por  cualquiera  de  los  titulos  mencionados  en  el  articulo  646, 
conservaran  su  derecho  expedito  contra  la  nave  aun  despues  de  vendida  6sta,  durante 
todo  el  tiempo  que  permanezca  en  el  puerto  donde  se  vendio,  y  sesenta  dias  despues 
que  se  hizo  a  la  mar,  despachada  a  nombre  y  por  cuenta  del  nuevo  propietario. 

649.  Si  la  venta  se  hiciere  en  piiblica  subasta  y  con  intervencion  de  la  autoridad 
judicial  bajo  las  formalidades  prescritas  en  el  art.  657,  se  extingue  toda  responsabiU- 
dad  de  la  nave  en  favor  de  los  acreedores  desde  el  momento  en  que  se  otorgue  la 
escritura  de  venta. 

650.  Si  se  vendiere  una  nave  estando  en  viaje,  conservaran  sus  derechos  integros 
contra  eUa  los  expresados  acreedores  hasta  que  la  nave  regrese  al  puerto  donde  este 
matricialada  y  seis  meses  despues,  sin  perjuicio  de  los  derechos  que  les  corresponda 
ejercitar  en  puerto  distinto. 

651.  Mientras  dura  la  responsabiMdad  de  la  nave  por  las  obUgaciones  detaUadas 
en  el  art.  646,  puede  ser  embargada  a  iastancia  de  los  acreedores  que  presenten  sus 
titulos  en  debida  forma  en  cualquier  puerto  en  que  se  haUe;  y  se  procedera  a  su  venta 
judicialmente  con  audiencia  y  citacion  del  capitan,  en  caso  de  hallarse  ausente  el 
naviero. 

652.  Por  cualquiera  otra  deuda  que  tenga  el  propietario  de  la  nave,  no  puede 
ser  esta  detenida  ni  embargada  siuo  en  el  puerto  de  su  matricula,  y  el  procedimiento 
se  entendera  con  el  mismo  propietario,  haciendole  la  primera  citacion  al  menos  en 
el  lugar  de  su  domicilio. 

653.  Ninguna  nave  cargada  y  despachada  para  hacer  viaje,  puede  ser  embar- 
gada ni  detenida  por  deudas  de  su  propietario,  de  cualquiera  naturaleza  que  estas 
sean,  sino  por  las  que  se  hayan  contraido  para  aprestar  y  aprovisionar  la  nave  para 
aquel  mismo  viaje  y  no  anteriormente;  y  aun  en  este  caso  cesaran  los  efectos  del 
embargo,  si  cualquiera  interesado  en  la  expedicion  diere  fianza  suficiente  de  que  la 
nave  regresara  al  puerto  en  el  tiempo  prefijado  en  la  patente,  6  que  si  no  lo  verificase 
por  cualquier  accidente,  aunque  sea  fortuito,  satisfara  la  deuda  demandada  en 
cuanto  sea  legitima. 

654.  Las  embarcaciones  extranjeras  surtas  en  puertos  mexicanos  no  pueden 
ser  embargados  por  deudas  que  no  hayan  sido  contraidas  en  el  territorio  mexicano 
y  en  utiHdad  de  las  mismas  embarcaciones,  a  no  ser  por  sentencia  pronunciada  en 
pais  extranjero  que  deba  ejecutarse  con  arreglo  a  las  leyes  de  la  ReptibHca. 

655.  Por  las  deudas  particulares  de  un  coparticipe  en  la  nave,  no  podra  esta 
ser  detenida,  embargada  ni  ejecutada  en  su  totalidad,  sino  que  el  procedimiento  se 
contraera  a  la  porcion  que  en  eUa  tenga  el  deudor. 

656.  Siempre  que  se  haga  embargo  de  una  nave  se  inventariaran  detaUadamente 
todos  los  aparejos,  y  pertrechos  de  eUa,  caso  de  pertenecer  al  propietario  de  la  misma 
nave. 

657.  Ningima  nave  puede  rematarse  en  venta  judicial  sin  que  haya  sido  su- 
bastada  publicamente  por  termino  de  treiuta  dias,  renovandose  cada  diez  dias  los 
carteles  en  que  se  anuncie  la  venta. 

Los  carteles  se  fijaran  en  los  sitios  acostumbrados  para  los  demas  anuncios  en 
el  puerto  donde  se  haga  la  venta,  y  en  su  jurisdiccion;  y  ademas  se  fijara  un  cartel 
en  la  entrada  de  la  capitania  del  puerto  y  otro  en  el  palo  mayor  6  costado  de  la 
embarcacion. 

La  venta  se  anunciard.  tambien  en  todos  los  peiiodicos  que  se  pubHquen  en  la 
jurisdiccion  del  puerto,  y  se  hara  constar  en  el  expediente  de  subasta  el  cumph- 
miento  de  esta  y  las  demas  formaUdades  prescritas.  En  los  remates  se  procedera 
con  las  solemnidades  y  en  la  forma  que  esta  dispuesto  por  el  derecho  comun  para 
las  ventas  judiciales. 

658.  Las  dudas  6  cuestiones  que  pueden  sobrevenir  entre  los  coparticipes  de 
una  nave  sobre  las  cosas  de  interes  comun,  se  resolveran  por  la  mayoria,  la  cual  se 
constituye  por  las  partes  de  propiedad  en  la  nave  que  formen  mas  de  la  mitad  de 
su  valor.  La  misma  regla  se  observara  para  determinar  la  venta  de  la  nave,  aun 
cuando  la  repugnen  algunos  coparticipes. 

659.  Los  propietarios  de  la  nave  tendran  preferencia  en  el  fletamento  de  ella 
si  con  anterioridad  no  se  ha  contratado  con  terceras  personas,  a  precio  y  condi- 


MEXICO:  VESSELS.  143 

parture  of  the  vessel;  — The  insurance  premiums,  by  the  poHcies  and  certificates  of 
the  brokers  who  intervened  therein ;  —  And  the  claims  of  the  shippers  for  non-delivery 
of  the  cargo  or  for  the  damage  occasioned  thereto,  by  the  judgment  of  the  court 
or  the  award  of  arbitrators. 

648.  The  creditors  under  any  of  the  titles  mentioned  in  article  646  shall  keep 
their  rights  intact  against  the  vessel,  even  after  she  is  sold,  during  all  the  time  that 
she  remains  in  the  port  where  she  was  sold,  and  sixty  days  after  she  has  put  to  sea, 
cleared  in  the  name  and  on  account  of  the  new  owner. 

649.  If  the  sale  is  made  at  public  auction  and  with  the  intervention  of  the 
judicial  authority  under  the  formalities  prescribed  by  article  657,  all  liability  of  the 
vessel  in  favour  of  the  creditors  is  extinguished  from  the  moment  when  the  instru- 
ment of  sale  is  executed. 

650.  If  a  vessel  is  sold  while  she  is  on  a  voyage,  the  said  creditors  shall  pre- 
serve their  rights  against  her  intact  untU  the  vessel  returns  to  the  port  where  she 
is  registered  and  for  six  months  afterwards,  without  prejudice  to  their  power  to  en- 
force their  rights  in  a  different  port. 

651.  So  long  as  the  liability  of  the  vessel  lasts  for  the  obUgations  detailed  in 
article  646,  she  may  be  arrested  at  the  instance  of  such  creditors  as  present  their 
titles  in  due  form  in  any  port  where  she  happens  to  be;  and  her  sale  shall  take  place 
judicially  on  citation  and  hearing  of  the  master,  in  the  event  of  the  managing  owner 
being  absent. 

652.  For  any  other  debt  due  by  the  owner  of  the  vessel,  she  can  only  be  detained 
or  arrested  in  the  port  of  her  register,  and  the  proceeding  shall  be  directed  against 
the  said  owner,  after  he  has  been  cited,  at  least  on  the  first  occasion,  in  the  place  of 
his  domicil. 

653.  No  vessel  which  is  loaded  and  cleared  for  making  a  voyage,  may  be 
arrested  or  detained  for  debts  of  her  owner,  of  whatever  nature  they  be,  except  for 
such  as  have  been  contracted  for  fitting  out  and  provisioning  the  vessel  for  the 
same  voyage  and  not  previously;  and  even  in  this  case  the  effects  of  the  arrest  shall 
cease,  if  any  person  who  is  interested  in  the  expedition  gives  sufficient  security  that 
the  vessel  shall  return  to  the  port  at  the  time  fixed  in  her  licence,  or  that  he  will  pay 
the  debt  claimed  in  so  far  as  it  is  legally  due,  if  the  vessel  fails  to  return  by  reason  of 
some  casualty,  although  it  be  fortuitous. 

654.  Foreign  vessels  which  are  anchored  in  Mexican  ports  cannot  be  arrested 
for  debts  which  have  not  been  contracted  in  Mexican  territory  and  for  the  benefit  of 
the  said  vessels,  except  by  virtue  of  a  judgment  which  has  been  pronounced  in  a 
foreign  country  which  has  to  be  enforced  in  accordance  with  the  laws  of  the  Republic. 

655.  A  vessel  cannot  be  detained,  arrested  or  taken  in  execution  in  its  entirety 
for  separate  debts  of  a  co-owner  thereof,  but  the  proceedings  shall  be  confined  to 
the  share  therein  possessed  by  the  debtor. 

656.  Whenever  an  arrest  of  a  vessel  is  effected,  a  detailed  inventory  shall  be 
made  of  all  the  tackle  and  stores  thereof,  when  they  belong  to  the  owner  of  the 
said  vessel. 

657.  No  vessel  may  be  knocked  down  at  a  judicial  sale,  unless  she  has  been  ad- 
vertised for  public  auction  for  the  term  of  thirty  days,  the  posters  announcing  the 
sale  being  renewed  every  ten  days. 

The  posters  shall  be  affixed  in  the  customary  places  for  other  advertisements  in 
the  port  where  the  sale  takes  place,  and  within  its  jurisdiction;  and  also  a  poster 
shall  be  affixed  in  the  entrance  of  the  harbour-master's  office  and  another  on  the 
main-mast  or  bulwarks  of  the  vessel. 

The  sale  shall  also  be  advertised  in  all  the  newspapers  which  are  published 
within  the  jurisdiction  of  the  port,  and  the  fulfilment  thereof  and  of  the  other 
prescribed  formalities  shall  be  set  out  in  the  file  of  the  auction  sale.  The  procedure 
of  auctions  shall  follow  the  solemnities  and  form  provided  by  the  common  law  for 
sales  by  the  court. 

658.  Doubts  and  questions  which  may  arise  between  co-owners  of  a  vessel  about 
things  wherein  they  are  interested  in  common,  shall  be  decided  by  the  majority, 
constituted  by  shares  in  the  ownership  of  the  vessel  forming  more  than  half  of  her 
value.  The  same  rule  shall  be  observed  for  determining  on  the  sale  of  the  vessel, 
even  when  some  co-owners  object  thereto. 

659.  The  owners  of  a  vessel  shall  be  preferred  in  the  affreightment  thereof 
to  persons  who  are  not  owners,  if  no  contract  has  been  previously  made  therefor 

19* 
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clones  iguales  sobre  los  que  no  lo  sean;  y  si  concurriesen  a  reclamar  este  derecho 
para  un  mismo  viaje  dos  6  mas  coparticipes,  tendra  la  preferencia  el  que  tenga 
mas  interes  en  la  nave;  y  entre  coparticipes  que  tengan  igual  interes  en  eUa,  se 
sorteara  el  que  haya  de  ser  preferido  cuando  no  se  avengan  a  fletarla  por  partes 
iguales. 

660.  La  preferencia  que  se  declara  en  el  articulo  anterior  a  los  coparticipes 
de  la  nave,  no  los  autorizara  para  esdgir  que  se  varie  el  destino  que  por  disposicion 
de  la  mayoria  se  haya  fijado  al  viaje. 

661.  Tambi6n  gozaran  los  coparticipes  del  derecho  de  tanteo  sobre  la  venta 
que  alguno  de  ellos  pretenda  hacer  de  su  porcion  respectiva,  proponiendolo  en 
el  termino  preciso  de  los  tres  dias  siguientes  a  la  celebracion  de  la  venta  y  con- 
signando  en  el  acto  el  precio  de  ella. 

662.  El  vendedor  puede  precaverse  contra  el  derecho  de  tanteo  haciendo 
saber  la  venta  que  tenga  concertada  a  cada  uno  de  sus  coparticipes;  y  si  dentro 
del  mismo  termino  de  tres  dias  no  hiciesen  uso  de  aquel  derecho,  no  lo  tendrau 
a  hacerlo  despu6s  de  celebrada. 

663.  Cuando  la  nave  necesite  reparacion  sera  suficiente  que  uno  solo  de  los 
coparticipes  exija  que  se  haga  para  que  todos  esten  obUgados  a  pro  veer  de  fondos 
suficientes  para  que  se  verifique;  y  si  alguno  no  lo  hiciere  en  el  termino  de  los 
quince  dias  siguientes  al  que  sea  requerido  judicialmente  para  ello,  y  todos  6  algunos 
de  los  demas  lo  supHesen,  tendra  derecho  el  que  haga  este  suplemento  a  que  se  le 
trasfiera  el  dominio  de  la  parte  que  correspondia  al  que  no  hizo  la  provision  de 
fondos,  abonandole  por  justiprecio  el  valor  que  a  esta  correspondiese  antes  de 
hacer  la  reparacion.  El  justiprecio  se  hara  antes  que  se  d6  piincipio  a  la  reparacion, 
por  peritos  nombrados  por  ambas  partes,  6  de  oficio  por  el  juez  en  caso  que  alguna 
deje  de  verificarlo. 

664.  Para  todos  los  efectos  legales,  sobre  que  no  se  haya  hecho  modificacion 
6  restriccion  por  las  leyes  de  este  Codigo,  guardaran  las  embarcaciones  la  condicion 
de  bienes  muebles. 

665.  Los  constructores  de  buques  podran  emplear  los  materiales  y  seguir, 
en  lo  relative  a  su  construccion  y  aparejos,  los  sistemas  que  mas  convengan  a  sus 
intereses.  Los  navieros  y  la  gente  de  mar  se  sujetaran  &  lo  que  las  leyes  y  regla- 
mentos  de  Administracion  publica  dispongan  sobre  navegacion,  aduanas,  sanidad, 
seguridad  de  las  naves  y  demas  objetos  analogos. 

Titulo  II.    De  las  personas  que  intervienen  en  el  comercio  maritimo. 

Capitulo  I.    De  los  navieros. 

666.  Se  entiende  por  naviero  la  persona  encargada  de  avituaUar  6  representar 
al  buque  en  el  puerto  en  que  se  haUe. 

667.  Para  ser  naviero  se  requiere  la  capacidad  legal  que  exige  el  ejercicio 
del  comercio. 

668.  Al  naviero  pertenece  privativamente  hacer  todos  los  contratos  respectivos 
a  la  nave,  su  administracion,  fletamento  y  viajes;  y  el  capitan  6  contramaestre 
de  la  nave  deben  arreglarse  a  las  instrucciones  y  ordenes  escritas  y  firmadas  que 
de  el  reciban,  quedando  dichos  capitan  6  contrama«stre  responsables  de  cuanto 
hagan  en  contravencion  de  eUas. 

669.  Tambien  corresponde  al  naviero  hacer  el  nombramiento  y  ajuste  del 
capitan;  pero  si  tuviere  coparticipes  en  la  propiedad  de  la  nave,  debera  hacerse 
dicho  nombram  ento  por  la  mayoria  de  todos  ellos. 

670.  Pueden  los  navieros  desempefiar  por  si  mismos  los  oficios  de  capitan 
6  contramaestre  de  sus  naves,  sin  que  lo  estorbe  la  repugnancia  de  ningun  pro- 
pietario.  En  caso  de  concurrir  a  sohcitarlo  dos  copropietarios  se  preferira  al  que 
tenga  mas  interes  en  el  buque,  y  si  ambos  tuvieren  igual  porcion  en  el,  se  sorteara 
el  que  haya  de  serlo. 

671.  El  naviero  es  responsable  de  las  deudas  y  obhgaciones  que  contraiga 
el  capitan  de  su  nave  para  repararla,  habihtarla  y  aprovisionarla,  y  no  puede  eludir 
esta  responsabiUdad  alegando  que  el  capitan  se  excedio  de  sus  facultades. 

672.  Tambien  recae  sobre  el  naviero  la  responsabUidad  de  las  indemnizaciones 
en  favor  de  tercero  a  que  haya  dado  lugar  la  conducta  del  capitan  en  la  custodia 
de  los  efectos  que  cargo  en  la  nave;  pero  podra  salvarse  de  eUa  haciendo  abandono 
de  la  nave  con  todas  sus  pertenencias  y  los  fletes  que  haya  devengado  en  el  viaje, 
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with  third  persons,  at  a  like  price  and  upon  the  same  terms ;  and  if  two  or  more 
co-owners  are  in  competition  in  claiming  this  right  for  one  and  the  same  voyage, 
the  one  who  has  the  largest  interest  in  the  vessel  shall  have  preference;  and  as 
between  co-owners  who  have  an  equal  interest  therein,  the  one  to  be  preferred 
shall  be  chosen  by  lot,  when  they  do  not  agree  to  charter  her  in  equal  shares. 

660.  The  preference  in  favour  of  the  co-owners  of  a  vessel,  declared  in  the 
preceding  article,  shall  not  authorise  them  to  demand  that  a  destination  which  has 
been  fixed  for  the  voyage  by  order  of  the  majority,  be  varied. 

661.  Co-owners  shall  also  be  entitled  to  a  right  of  pre-emption  as  regards  a 
sale  which  one  of  them  may  propose  to  make  of  his  respective  portion,  by  putting  it 
forward  within  the  precise  term  of  three  days  following  the  occurrence  of  the  sale 
and  by  paying  into  court  the  price  thereof  at  the  time. 

662.  The  seller  may  guard  against  the  right  of  pre-emption  by  notifying  a 
sale  which  he  has  already  arranged  to  each  of  his  co-owners ;  and  if  they  fail  to  avail 
themselves  of  that  right  within  the  said  term  of  three  days,  they  shall  have  no  right 
to  do  so  after  it  is  made. 

663.  When  a  vessel  requires  repairs,  it  shall  be  sufficient  for  one  only  of  the 
co-owners  to  require  them  to  be  done,  for  all  to  be  obliged  to  provide  sufficient  funds 
for  this  to  take  place ;  and  if  one  them  fails  so  to  do  within  the  term  of  fifteen  days 
following  that  on  which  he  was  required  by  the  court  to  that  effect,  and  all  or  some 
of  the  others  supply  them,  the  one  who  makes  this  supplementary  payment  shall  be 
entitled  to  have  the  share  belonging  to  the  one  who  failed  to  provide  funds  trans- 
ferred, on  paying  him  the  value  of  his  share  before  effecting  the  repairs,  as  as- 
certained by  valuation.  The  valuation  shall  be  made  before  the  repairs  are  begim, 
by  experts  appointed  by  both  parties,  or  officially  by  the  judge  when  one  party 
fails  to  appoint. 

664.  Vessels  shall  keep  the  status  of  movable  property  for  all  legal  purposes, 
in  so  far  as  no  alteration  or  restriction  has  been  made  by  the  laws  of  this 
Code. 

665.  Shipbuilders  may  employ  such  materials  and  foUow  such  systems,  as 
regards  their  construction  and  rigging,  as  are  most  convenient  to  their  interests. 
Managing  owners  and  seamen  shall  be  subject  to  the  provisions  made  by  the  laws 
and  regulations  of  the  Public  Administration,  as  concerns  navigation,  customs, 
health,  safety  of  the  vessels  and  other  like  objects. 

Title  II.    Persons  who  take  part  in  maritime  trade. 
Chapter  I.     Managing  owners. 

666.  'Managing  owner'  means  the  person  entrusted  with  victualling  and  represen- 
ting the  vessel  in  the  port  where  she  happens  to  be. 

667.  The  same  legal  capacity  is  required  for  being  a  managing  owner  as  is 
required  for  carrying  on  trade. 

668.  It  pertains  exclusively  to  the  managing  owner  to  make  all  contracts 
relating  to  the  vessel,  her  administration,  affreightment  and  voyages;  and  the 
master  and  chief  officer  of  the  vessel  must  conform  to  the  written  and  signed  in- 
structions and  orders  which  they  receive  from  him,  the  said  masters  and  chief 
officers  being  responsible  for  what  they  do  in  contravention  thereof. 

669.  It  is  also  the  office  of  the  managing  owner  to  appoint  and  make  the 
agreement  with  the  master;  but  when  there  are  co-owners  of  the  vessel,  the  said 
appointment  must  be  made  by  the  majority. 

670.  Managing  owners  may  also  discharge  the  offices  of  master  or  chief  of- 
ficer of  their  vessels,  without  the  objection  of  a  co-owner  making  any  difference. 
In  the  event  of  two  co-owners  being  in  competition  in  applying  for  the  post,  the 
one  who  has  the  larger  interest  in  the  vessel  shall  be  preferred,  and  if  both  have 
a  Uke  share  therein,  the  one  who  is  to  act  shall  be  chosen  by  lot. 

671.  The  managing  owner  is  Hable  for  the  debts  and  obligations  contracted  by 
the  master  of  his  vessel  for  repairing,  fitting  out  and  provisioning  her,  and  cannot 
elude  this  liabUity  by  pleading  that  the  master  exceeded  his  powers. 

672.  The  managing  owner  is  also  liable  for  compensation  due  to  third  persons 
which  has  been  occasioned  by  the  conduct  of  the  master  in  the  custody  of  the  goods 
which  he  shipped  in  the  vessel;  but  he  may  save  himself  therefrom  by  abandoning 
the  vessel  with  all  her  belongings  and  the  freight  which  she  has  earned  on  the  voyage, 
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a  no  ser  que  sea  al  mismo  tiempo  capitan  6  solo  coparticipe  en  la  propiedad,  pues 
en  el  primer  caso  no  podra  hacer  el  abandono,  y  en  el  segundo,  a  pesar  de  el,  sera 
responsable  en  la  proporci6n  de  la  parte  que  tenga  en  el  domimo  de  la  nave. 

673.  No  tiene  responsabilidad  el  naviero  en  los  excesos  que  durante  la  nave- 
gaci6n  cometan  el  capitan  y  tripulacion,  y  solo  habra  lugar  por  razon  de  eUos  a 
proceder  contra  las  personas  y  bienes  de  los  que  resulten  culpables. 

674.  El  naviero  indemnizara  al  capitan  de  todos  los  suplementos  que  haya 
hecho  en  utilidad  de  la  nave  con  fondos  propios  6  ajenos,  siempre  que  haya  obrado 
con  arreglo  a  sus  instrUcciones  6  usado  de  las  facultades  que  legitimamente  le 
competan.  ^ 

675.  Los  propietarios  de  navios  armados  en  corso  no  seran  responsables  de 
los  deHtos  y  depredaciones  cometidas  en  la  mar  por  la  gente  de  guerra  que  se 
encuentre  a  su  bordo  6  por  la  tripulacion,  sino  hasta  la  suma  por  la  cual  hayan 
dado  fianza,  a  menos  que  sean  participes  6  complices.  _ 

676.  Antes  de  hacerse  el  buque  a  la  mar  puede  el  naviero  despedir  a  su  arbitno 
al  capitan  6  a  cualquiera  otro  individuo  de  la  tripulaci6n  cuyo  ajuste  no  tenga 
tiempo  6  viaje  determinado,  pagandoles  los  sueldos  que  tengan  devengados  segun 
sus  contratos,  sin  otra  iudemnizacion,  a  no  ser  que  se  funde  en  pacto  expreso  y 
determinado. 

677.  Despidiendose  al  capitan  6  a  otro  individuo  de  la  tripulacion  durante 
el  viaje,  se  les  abonara  su  salario  basta  que  regresen  al  puerto  donde  se  hizo  el 
ajuste,  a  menos  que  hubiesen  cometido  algun  deHto  que  diera  justa  causa  para 
despedirlos  6  los  inbabiLitara  para  desempenar  su  servicio. 

678.  Cuando  los  ajustes  del  capitan  e  individuos  de  la  tripulacion  con  el 
naviero  tengan  tiempo  6  viaje  determinado,  no  podran  aquellos  ser  despedidos 
hasta  el  cumpUmiento  de  sus  contratos  sino  por  causa  de  insubordinacion  en  materia 
grave,  robo,  embriaguez  habitual  6  perjuicio  causado  al  buque  6  a  su  cargamento, 
por  dolo  6  negligencia  manifiesta  6  probada. 

679.  Si  el  capitan  despedido  es  copropietario  de  la  nave,  puede  renunciar  a 
la  comunidad  y  exigir  el  reembolso  del  valor  de  su  parte,  la  que  se  determinara 
por  peritos.  Si  el  capitan  copropietario  hubiere  obtenido  el  mando  de  la  nave  por 
pacto  especial  de  la  sociedad,  no  se  le  podra  privar  de  su  encargo  sin  causa  grave, 
calificada  sin  forma  de  juicio  por  peritos  competentes,  cuyo  dictamen  se  ejecutara 
sin  ulterior  recurso. 

680.  El  naviero  no  podra  admitir  ni  contratar  mas  carga  que  la  que  corresponda 
a  la  cabidad  que  este  detallada  a  su  nave  en  la  matricula;  y  si  lo  hiciere,  sera 
responsable  de  los  perjuicios  que  se  sigan  a  los  cargadores. 

681.  Si  un  naviero  contratase  mas  carga  de  la  que  debe  Uevar  su  nave, 
indemnizara  a  los  cargadores,  a  quienes  deje  de  cumphr  sus  contratos,  todos  los 
perjuicios  que  por  su  falta  de  cumplimiento  les  hayan  sobrevenido. 

682.  Todo  contrato  entre  el  naviero  y  el  capitan  caduca  en  caso  de  venderse 
la  nave,  reservandose  a  este  su  derecho  por  la  indemnizacion  que  le  corresponda, 
segtin  los  pactos  hechos  con  el  naviero.  La  nave  vendida  queda  obUgada,  durante 
un  ano,  a  la  seguridad  del  pago  de  esta  indenmizacion,  si  despues  de  haberse  dirigido 
la  accion  contra  el  vendedor,  resultare  dste  insolvente. 

Capitulo  II.    De  los  capitanes. 

683.  Los  capitanes  y  patrones  deberan  ser  mexicanos,  tener  aptitud  legal 
para  obligarse  con  arreglo  a  este  Codigo,  hacer  constar  la  pericia,  capacidad  y 
condiciones  necesarias  para  mandar  y  dmgir  el  buque,  segun  establezcan  las  leyes, 
ordenanzas  6  reglamentos  de  marina  6  navegacion,  y  no  estar  inhabihtados  con 
arreglo  a  eUos  para  el  ejercicio  del  cargo. 

684.  Seran  inherentes  al  cargo  de  capitan  6  patron  de  buque  las  facultades 
siguientes:  1.°  Nombrar  6  contratar  la  tripulacion  en  ausencia  del  naviero,  y  hacer 
la  propuesta  de  eUa  estando  presente,  pero  sin  que  el  naviero  pueda  imponerle  ningun 
individuo  contra  su  expresa  negativa;  —  2.°  Mandar  la  tripulacion  y  dirigir  el 
buque  al  puerto  de  su  destino,  conforme  a  las  instrucciones  que  hubiese  recibido 
del  naviero;  —  3.°  Imponer  con  sujecion  a  los  contratos  y  a  las  leyes  y  regla- 
mentos de  la  marina  mercante,  y  estando  a  borde,  penas  correccionales  a  los  que 
dejen  de  cumplir  sus  ordenes  6  falten  a  la  discipHna,  iustruyendo,  sobre  los  deltios 
cometidos  a  bordo  en  la  mar,  la  oorrespondiente  averiguacion,  que  entregara  a  las 


MEXICO:  SHIPMASTERS.  145 

unless  he  is  at  the  same  time  master  or  only  co-owner  thereof,  as  in  the  former  case 
he  cannot  abandon  her,  and  in  the  latter,  he  will  be  liable  in  proportion  to  the  share 
which  he  possesses  in  the  ownership  of  the  vessel,  in  spite  of  abandonment. 

673.  The  managing  owner  is  not  liable  for  excesses  committed  by  the  master 
or  crew  during  the  voyage,  and  by  reason  thereof  there  shall  only  be  a  remedy 
against  the  persons  and  property  of  those  persons  who  prove  to  be  guilty. 

674.  The  managing  owner  shall  compensate  the  master  for  all  supplementary 
payments  which  he  has  made  for  the  benefit  of  the  vessel  with  his  own  or  another 
person's  funds,  provided  that  he  has  acted  in  accordance  with  his  instructions  or 
has  availed  himself  of  the  powers  which  lawfully  pertain  to  him.  rj    a    1 1:  i 

675.  The  owners  of  vessels  which  are  fitted  out  as  privateers  shall  only  be 
liable  for  the  crimes  and  depredations  committed  on  the  seas  by  the  fighting  men 
who  may  be  on  board  or  by  the  crew,  up  to  the  sum  for  which  he  has  given  security, 
unless  they  are  participants  or  accomplices. 

676.  Before  the  vessel  puts  to  sea,  the  managing  owner  may  at  his  discretion 
dismiss  the  master  or  any  other  member  of  the  crew  whose  articles  have  no  deter- 
mined time  or  voyage,  by  paying  them  the  pay  which  they  have  earned  according 
to  their  contracts,  with  no  other  compensation,  unless  the  claim  is  based  on  an 
express  and  certain  bargain. 

677.  When  the  master  or  other  members  of  the  crew  are  dismissed  during  the 
voyage,  they  shall  be  paid  their  wages  until  they  return  to  the  port  where  their 
contract  was  made,  unless  they  have  committed  some  offence  which  gives  just 
cause  for  dismissing  them  or  which  unfits  them  for  discharging  their  service. 

678.  When  the  agreement  made  by  the  master  and  members  of  the  crew  has  a 
determined  time  or  voyage,  they  can  only  be  dismissed  before  the  fulfilment  of 
their  contracts  by  reason  of  insubordination  in  a  serious  matter,  theft,  habitual 
drunkenness  or  detriment  caused  to  the  vessel  or  her  cargo  through  fraud  or  manifest 
or  proved  negligence. 

679.  If  the  dismissed  master  is  co-owner  of  the  vessel,  he  may  denounce  the 
co-ownership  and  require  payment  of  the  value  of  his  share,  which  shall  be  determined 
by  experts.  If  the  co-owning  master  has  obtained  command  of  the  vessel  by  special 
bargain  with  the  co-owners,  he  cannot  be  deprived  of  his  charge  without  grave 
cause,  so  characterised  by  competent  experts  without  formal  action,  and  their 
judgment  shall  be  enforced  without  further  appeal. 

680.  The  managing  owner  has  no  power  to  admit  or  contract  for  more  cargo 
than  that  which  corresponds  to  the  capacity  of  the  vessel  as  set  out  in  the  register; 
and  if  he  so  acts,  he  shall  be  liable  for  the  losses  which  are  incurred  by  the  shippers. 

681.  If  a  managing  owner  contracts  for  more  cargo  than  that  which  his  vessel 
ought  to  carry,  he  shall  compensate  the  shippers,  whose  contracts  he  fails  to  per- 
form, for  all  the  losses  which  they  have  incurred  through  his  non-performance. 

682.  All  contracts  between  the  managing  owner  and  the  master  lapse  in  the 
event  of  the  vessel  being  sold,  reserving  to  the  latter  his  right  to  such  compensation 
as  belongs  to  him  according  to  the  bargains  made  with  the  managing  owner.  The 
sold  vessel  remains  bound  for  one  year  as  security  for  the  payment  of  this  com- 
pensation, if  the  seller  proves  to  be  insolvent  after  the  appropriate  action  has  been 
brought  against  him. 

Chapter  II.    Masters. 

683.  The  masters  or  captains  must  be  Mexicans,  possess  legal  capacity  to 
bind  themselves  according  to  this  Code,  manifest  the  skill,  capacity  and  conditions 
necessary  for  commanding  and  directing  the  vessel,  as  enacted  by  the  laws, 
ordinances  and  regulations  of  marine  or  navigation,  and  not  be  disqualified  thereby 
for  exercising  the  office. 

684.  The  following  powers  shall  be  inherent  in  the  office  of  master  or  captain  of 
a  vessel:  1.  To  appoint  or  engage  the  crew  in  the  absence  of  the  managing  owner, 
and  to  propose  the  crew  when  the  latter  is  present,  and  without  the  managing  owner 
having  power  to  impose  any  individual  upon  him  in  opposition  to  his  express  refusal ; 
—  2.  To  command  the  crew  and  direct  the  vessel  to  the  port  of  her  destination,  in 
accordance  with  the  instructions  which  he  has  received  from  the  managing  owner;  — 
3.  While  he  is  on  board,  and  subject  to  the  articles  and  the  laws  and  regulations 
of  the  merchant  marine,  to  inflict  correctional  punishments  on  those  persons  who 
fail  to  fulfil  his  orders  or  are  guilty  of  want  of  discipline,  drawing  up  the  corresponding 
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autoridades  que  de  ella  deban  conocer,  en  el  primer  puerto  a  que  arribe ;  —  4.  °  Con- 
tratar  el  fletamento  del  buque  en  ausencia  del  naviero  6  su  consignatario,  obrando 
conf  orme  a  las  instrucciones  recibidas  y  procurando  con  exquisita  diligencia  por  los 
intereses  del  propietario;  —  5.°  Tomar  todas  las  disposiciones  convenientes  para 
conservar  el  buque  bien  provisto  y  pertrechado,  comprando  al  efecto  lo  que  fuere 
necesario,  siempre  que  no  haya  tiempo  de  pedir  instrucciones  al  naviero;  — 
6.°  Disponer  en  iguales  casos  de  urgencia,  estando  en  viaje,  las  reparaciones  en 
el  casco  y  maquiuas  del  buque  y  su  aparejo  y  pertrechos  que  sean  absolutamente 
precisos  para  que  pueda  continuar  y  concluir  su  viaje;  pero  si  llegase  a  un  punto 
en  que  existiese  consignatario  del  buque,  obrara  de  acuerdo  con  este. 

685.  Para  atender  a  las  obligaciones  mencionadas  en  el  articulo  anterior, 
el  capitan,  cuando  no  tuviere  fondos  ni  esperase  recibirlos  del  naviero,  se  los 
procurara  segun  el  orden  sucesivo  que  se  expresa:  1.°  Pidi6ndolos  a  los  consigna- 
tarios  del  buque  6  corresponsales  del  naviero;  —  2.°  Acudiendo  &  los  consigna- 
tarios  de  la  carga  6  a  los  interesados  en  ella;  —  3.°  Librando  sobre  el  naviero; 

—  4.°  Tomando  la  cantidad  precisa  por  medio  de  prestamo  a  la  gruesa;  — 
5.  °  Vendiendo  la  cantidad  de  carga  que  bastare  a  cubrir  la  suma  absolutamente  in- 
dispensable para  reparar  el  buque  y  habilitarle  para  seguir  su  viaje. 

En  estos  dos  ultimos  casos  habra  de  acudir  &  la  autoridad  judicial  del  puerto, 
siendo  en  Mexico,  y  al  consul  mexicano,  haUandose  en  el  extranjero;  y  en  donde 
no  lo  hubiere,  a  la  autoridad  local. 

686.  Seran  inberentes  al  cargo  de  capitan,  las  obligaciones  que  siguen: 
1.°  Tener  a  bordo,  antes  de  emprender  el  viaje,  un  inventario  detaUado  del  casco, 
maquinas,  aparejo,  pertrechos,  respetos,  y  demds  pertenencias  del  buque;  la 
patente  de  navegacion,  el  rol  de  los  individuos  que  componen  la  dotacion  del  buque 
y  las  contratas  con  eUos  celebradas,  la  lista  de  pasajeros,  la  patente  de  sanidad,  la 
certificacion  del  registro  que  acredite  la  propiedad  del  buque,  y  todas  las  obliga- 
ciones que  hasta  aquella  fecha  pesaran  sobre  el;  los  contratos  de  fletamento  6 
copias  autorizadas  de  ellos,  los  conocimientos  6  guias  de  la  carga  y  el  acta  de  la 
visita  6  reconocimiento  pericial,  si  se  hubiere  practicado  en  el  puerto  de  salida; 

—  2.°  Llevar  a  bordo  un  ejemplar  de  este  Codigo;  —  3.°  Tener  tres  Hbros  seUados 
y  fohados,  debiendo  poner  al  principio  de  cada  uno  nota  expresiva  del  numero  de 
folios  que  contenga,  firmada  por  la  autoridad  de  marina,  y  en  su  defecto  por  la 
autoridad  competente.  En  el  primer  hbro,  que  se  denominara  <<Diario  de  nave- 
gacion*, anotara  dia  por  dia  el  estado  de  la  atmosfera,  los  vientos  que  reioen,  los 
rumbos  que  se  hacen,  el  aparejo  que  se  lleva,  la  fuerza  de  las  maquinas  con  que  se 
navegue,  las  distancias  navegadas,  las  maniobras  que  se  ejecuten  y  demas  acci- 
dentes  de  la  navegacion;  anotara  tambien  las  averias  que  sufra  el  buque  en  su 
casco,  maquinas,  aparejo  y  pertrechos,  cualquiera  que  sea  la  causa  que  las  origine, 
asi  como  los  desperfectos  y  averias  que  experimente  la  carga,  y  los  efectos  e  im- 
portancia  de  la  echazon,  si  esta  ocurriera;  y  en  los  casos  de  resolucion  grave  que 
exija  asesorarse  6  reimirse  en  junta  a  los  oficiales  de  la  nave  y  aun  a  la  tripulaci6n 
y  pasajeros,  anotara  los  acuerdos  que  se  tomen.  Para  las  noticias  indicadas  se 
servira  del  cuademo  de  bitacora  y  del  de  vapor  6  maquinas  que  Ueva  el  maquinista. 
En  el  segvuido  hbro  denominado  «De  contabihdad,»  registrara  todas  las  partidas 
que  recaude  y  pague  por  cuenta  del  buque,  anotando  con  toda  especificacion, 
articulo  por  articulo,  la  procedencia  de  lo  recaudado  y  lo  invertido  en  vituallas, 
reparaciones,  adquisicion  de  pertrechos  6  efectos,  viveres,  combustible,  aprestos, 
salarios,  y  demas  gastos,  de  cualquiera  clase  que  sean.  Ademas,  insertara  la  lista 
de  todos  los  individuos  de  la  tripulacion,  expresando  sus  domicilios,  sus  sueldos  y 
salarios  y  lo  que  hubieren  recibido  a  cuenta,  asi  directamente  como  por  entrega 
a  sus  famihas.  En  el  tercer  hbro  titulado  «I)e  cargamentos,»  anotara  la  entrada 
y  sahda  de  todas  las  mercancias,  con  expresion  de  las  marcas  y  bultos,  nombres 
de  los  cargadores  y  consignatarios,  puertos  de  carga  y  descarga  y  los  fletes  que 
devenguen.  En  este  mismo  hbro  inscribira  los  nombres  y  procedencias  de  los 
pasajeros,  el  numero  de  bultos  de  sus  equipajes  y  el  importe  de  los  pasajes;  — 
4.  °  Hacer,  antes  de  recibir  carga,  con  los  oficiales  de  la  tripulacion  y  dos  peritos,  si 
lo  exigieren  los  cargadores  y  pasajeros,  un  reconocimiento  del  buque  para  conocer 
si  se  halla  estanco  con  el  aparejo  y  maquinas  en  buen  estado  y  con  los  pertrechos 
necesarios  para  una  buena  navegacion,  conservando  certificacion  del  acta  de  esta 
visita,  firmada  por  todos  los  que  la  hubieren  hecho,  bajo  su  responsabUidad.  Los 
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statement  about  the  offences  committed  on  board,  which  he  shall  deliver  to  the 
authorities  who  ought  to  be  informed  thereof  at  the  first  port  at  which  he  arrives ;  — 

4.  To  make  contracts  for  the  affreightment  of  the  vessel  in  the  absence  of  the  manag- 
ing owner  or  his  agent,  acting  according  to  instructions  received  and  working  with 
the  greatest  diligence  for  the  interests  of  the  owner;  —  5.  To  take  all  suitable  steps 
to  keep  the  vessel  well  provisioned  and  found,  buying  what  is  necessary  for  the 
purpose,  provided  that  there  is  no  time  for  asking  for  instructions  from  the  managing 
owner;  —  6.  Being  on  a  voyage,  in  like  cases  of  urgency,  to  order  such  repairs  to  the 
hull  and  machinery  of  the  vessel  and  her  tackle  and  stores  as  are  absolutely  neces- 
sary for  her  to  be  able  to  continue  and  conclude  her  voyage;  but  if  he  arrives  at  a 
place  where  there  is  an  agent  of  the  vessel,  he  shall  act  in  agreement  with  him. 

685.  In  order  to  meet  the  obligations  mentioned  in  the  preceding  article,  the 
master  shall  procure  funds  in  the  successive  order  here  stated,  when  he  has  no 
funds  and  does  not  expect  to  receive  them  from  the  managing  owner:  1.  By  asking  the 
agents  of  the  vessel  or  the  correspondents  of  the  managing  owner;  —  2.  By  resorting 
to  the  consignees  of  the  cargo  or  persons  interested  therein;  —  3.  By  drawing  on  the 
managing  owner;  —  4.  By  borrowing  the  necessary  amount  on  bottomry  bond;  — 

5.  By  selling  a  sufficient  amount  of  the  cargo  to  meet  the  sum  which  is  absolutely 
indispensable  for  repairing  the  vessel  and  fitting  her  for  continuing  her  voyage. 

In  these  last  two  cases  he  must,  if  he  is  in  Mexico,  resort  to  the  judicial  author- 
ity of  the  port,  and  to  the  Mexican  consul,  when  he  is  abroad;  and  where  there  is 
none,  to  the  local  authority. 

686.  The  following  obligations  shall  be  part  of  the  office  of  master;  1.  To 
possess  on  board,  before  beginning  the  voyage,  a  detailed  inventory  of  the  hull, 
machinery,  tackle,  stores,  spare  parts,  and  other  appurtenances  of  the  vessel; 
the  licence  to  navigate,  the  muster-roll  of  the  persons  composing  the  complement  of 
the  vessel  and  the  agreements  made  with  them,  the  passenger  list,  the  bUl  of  health,  a 
certified  copy  of  the  register  proving  the  ownership  of  the  vessel,  and  all  the  obli- 
gations which  affect  her  up  to  that  date ;  the  contracts  of  affreightment  or  authen- 
ticated copies  thereof,  the  bills  of  lading  or  checks  of  the  cargo  and  the  record  of 
the  visit  or  survey  by  the  experts,  if  this  has  taken  place  at  the  port  of  sailing;  — 
2.  To  keep  a  copy  of  this  Code  on  board;  —  3.  To  keep  three  stamped  and  paged 
books,  under  the  duty  of  placing  a  note  stating  the  number  of  pages  contained  therein 
at  the  beginning  of  each,  signed  by  the  marine  authority,  and  failing  him,  by  the 
competent  authority.  In  the  first  book,  which  shall  be  called  the  Log,  he  shall 
daily  note  the  state  of  the  atmosphere,  the  prevailing  winds,  the  courses  made,  the 
canvass  carried,  the  engine-power  with  which  the  vessel  is  sailing,  the  distances  sailed, 
the  manoeuvres  executed  and  other  incidents  of  the  navigation;  he  shall  also  enter 
the  damage  suffered  by  the  vessel  in  her  hull,  machinery,  tackle  and  stores,  whatever 
be  the  cause  which  occasions  it,  as  well  as  the  depreciation  and  damage  experienced 
by  the  cargo,  and  the  goods  jettisoned  and  their  amount,  if  this  occurs ;  and  in  cases 
where  the  decision  is  serious  and  requires  the  assistance  or  assembling  in  meeting 
of  the  officers  of  the  vessel  and  even  of  the  crew  and  passengers,  he  shall  enter 
the  resolutions  passed.  For  the  information  mentioned,  use  shall  be  made  of  the 
binnacle  book  and  the  steamer  machinery  book  kept  by  the  engineer.  In  the 
second  book,  called  the  Account  Book,  he  shall  enter  all  the  items  received  and 
paid  by  him  on  account  of  the  vessel,  noting  very  specifically  and  item  by  item, 
the  origin  of  what  is  received  and  what  is  spent  in  victuals,  repairs,  purchase  of 
stores  or  goods,  food,  fuel,  equipment,  wages  and  other  expenses  of  all  kinds. 
Also  he  shall  insert  a  hst  of  all  the  members  of  the  crew,  stating  their  addresses, 
their  pay  and  wages  and  what  they  have  received  on  account,  both  directly  and 
by  way  of  payment  to  their  families.  In  the  third  book,  called  the  Cargo  Book, 
he  shall  note  the  receipt  and  despatch  of  all  the  goods,  stating  their  marks  and 
parcels,  names  of  the  shippers  and  consignees,  ports  of  loading  and  discharge  and 
the  freights  earned  thereby.  In  the  same  book  he  shall  enter  the  names  and 
starting  places  of  the  passengers,  the  number  of  parcels  in  their  baggage  and  the 
amount  of  the  passage-money;  —  4.  If  so  requested  by  the  shippers  and  passengers, 
to  make  an  examination  of  the  vessel  before  receiving  cargo  together  with  the 
officers  of  the  crew  and  two  experts,  in  order  to  ascertain  whether  she  is  staunch, 
with  the  tackle  and  machinery  in  good  condition  and  with  the  stores  necessary 
for  making  a  good  voyage,  keeping  a  certified  copy  of  the  record  of  this  survey, 
signed  by  all  the  persons  who  have  made  it,  under  his  own  responsibiMty.  The  ex- 
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peritos  seran  nombrados,  uno  por  el  capitan  del  buque  y  otro  por  los  que  pidan 
su  reconocimieiito,  y  en  caso  de  discordia,  nombrara  un  tercero  la  autoridad  de 
marina  del  puerto;  —  5.°  Permanecer  constantemente  en  su  buque  con  la  tripu- 
laci6n  mientras  se  recibe  a  bordo  la  carga  y  vigilar  cuidadosamente  su  estiba;  no 
consentir  que  se  embarque  ninguna  mercancia  6  materias  de  caracter  peligroso, 
como  las  sustancias  inflamables  6  explosivas,  sin  las  precauciones  que  estan  re- 
comendadas  para  sus  envases  y  manejo  y  aislamiento ;  no  permitir  que  se  lleve 
sobre  cubierta  carga  alguna  que  por  su  disposicion,  volumen  6  peso,  dificulte  las 
maniobras  marineras  y  pueda  comprometer  la  seguridad  de  la  nave;  y  en  el  caso 
de  que  la  naturaleza  de  las  mercancias,  la  indole  especial  de  la  expedicion  y  princi- 
pabnente  la  estacion  favorable  en  que  aquella  se  emprenda,  permitieran  conducir 
sobre  cubierta  alguna  carga,  debera  oir  la  opinion  de  los  oficiales  del  buque  y 
contar  con  la  anuencia  de  los  cargadores  y  del  naviero;  —  6.°  Pedir  practico  a 
costa  del  buque  en  todas  las  circunstancias  que  lo  requieran  las  necesidades  de  la 
navegacion,  y  mas  principabnente  cuando  haya  de  entrar  en  puerto,  canal  6  rio, 
6  tomar  una  rada  6  fondeadero  que  ni  61  ni  los  oficiales  y  tripulantes  del  buque 
conozcan;  —  7.°  HaUarse  sobre  cubierta  en  las  recaladas  y  tomar  el  mando  en  las 
entradas  y  salidas  de  puertos,  canales,  ensenadas  y  rios,  a  menos  de  no  tener  a  bordo 
practico  en  el  ejercicio  de  sus  funciones.  No  debera  pemoctar  fuera  del  buque, 
sino  por  motive  grave  6  por  razon  de  oficio;  —  8.°  Presentarse,  asi  que  tome 
puerto  por  arribada  forzosa,  a  la  autoridad  maritima,  siendo  en  Mexico,  y  al 
consul  mexicano  siendo  en  el  extranjero,  antes  de  las  veinticuatro  horas,  y  hacerle 
una  declaracion  del  nombre,  matricula  y  procedencia  del  buque,  de  su  carga  y 
motivo  de  arribada,  cuya  declaracion  visaran  la  autoridad  6  el  consul,  si  despues 
de  examinada  la  encontraren  aceptable,  dandole  la  certiticacion  oportuna  para 
acreditar  su  arribo  y  los  motives  que  lo  originaron.  A  falta  de  autoridad  maritima 
6  de  consul,  la  declaracion  debera  hacerse  ante  la  autoridad  local;  —  9.°  Practi- 
car  las  gestiones  necesarias  ante  la  autoridad  competente  para  hacer  constar  en  la 
certificacion  del  Registro  mercantil  del  buque  las  obligaciones  que  contraiga,  con- 
forme  a  las  fracciones  7.°  y  8.°  del  art.  646;  —  10.°  Poner  a  buen  recaudo  y 
custodia  todos  los  papeles  y  pertenencias  del  individuo  de  la  tripulacion^que  faUe- 
ciere  en  el  buque,  formando  inventario  detaUado  con  asistencia  de  los  testigos  pasa- 
jeros,  6  en  su  defecto,  tripulantes;  —  11.°  Ajustar  su  conducta  a  las  reglas  y 
preceptos  contenidos  en  las  instrucciones  del  naviero,  quedando  responsable  de 
cuanto  hiciere  en  contrario ;  —  12.  °  Dar  cuenta  al  naviero  desde  el  puerto  donde 
arribe  el  buque,  del  motivo  de  su  Ilegada,  aprovechando  la  ooasion  que  le  presten 
los  semaforos,  telegrafos,  correos,  etc.,  segun  los  casos ;  poner  en  su  noticia  la  carga 
que  hubiere  recibido,  con  especificacion  del  nombre  y  domicilio  de  los  cargadores, 
fletes  que  devenguen  y  cantidades  que  hubiere  tomado  a  la  gruesa ;  avisarle  su  sabda 
y  cuantas  operaciones  y  datos  puedan  interesar  a  aquel;  —  13.°  Observar  las  reglas 
sobre  luces  de  situacion  y  maniobras  para  evitar  abordajes;  —  14.°  Permanecer 
a  bordo,  en  caso  de  peligro  del  buque,  hasta  perder  la  ultima  esperanza  de  salvarlo, 
y  antes  de  abandonarlo  oir  a  los  oficiales  de  la  tripulacion,  estando  a  lo  que  decida 
la  mayoria;  y  si  tuviere  que  refugiarse  en  el  bote,  procurara,  ante  todo,  llevar 
consigo  los  libros  y  papeles,  y  luego  los  objetos  de  mas  valor,  debiendo  justificar, 
en  caso  de  perdida  de  libros  y  papeles,  que  hizo  cuanto  pudo  para  salvarlos;  — 
15.°  En  caso  de  naufragio,  presentar  protesta  en  forma  en  el  primer  puerto  de 
arribada,  ante  la  autoridad.  competente  6  consul  mexicano,  antes  de  las  veinti- 
cuatro horas,  especificando  en  ella  todos  los  accidentes  del  naufragio,  conforme  al 
caso  8.  °  de  este  articulo ;  —  16.  °  Cumplir  las  obligaciones  que  impusieren  las  leyes 
y  reglamentos  de  navegacion,  aduanas,  sanidad  u  otros. 


687.  Bl  capitan  que  navegare  flete  comun  6  al  tercio,  no  podra  hacer  por 
su  cuenta  negocio  algimo  separado;  y  si  lo  hiciere,  la  utihdad  que  resulte  pertenecera 
a  los  demas  interesados,  y  las  perdidas  cederan  en  su  perjuicio  particular. 

688.  El  capitan  que,  habiendo  concertado  un  viaje,  dejare  de  cumplir  su 
empeno  sin  mediar  accidente  fortuito  6  caso  de  fuerza  mayor  que  se  lo  impida, 
indemnizara  todos  los  danos  que  por  esta  causa  irrogue,  sin  perjuicio  de  las  san- 
ciones  penales  a  que  hubiere  lugar. 
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perts  shall  be  appointed,  one  by  the  master  of  the  vessel  and  the  other  by  those  who 
request  her  survey,  and  in  the  event  of  disagreement,  the  marine  authority  of  the 
port  shall  appoint  a  third;  —  5.  To  remain  constantly  on  board  the  vessel  with  her 
crew  while  the  cargo  is  being  received  on  board  and  to  keep  careful  wa.tch  over  its 
stowage;  not  to  consent  to  any  goods  or  material  of  dangerous  character  being 
shipped,  such  as  inflammable  or  explosive  substances,  without  such  precautions  as 
are  recommended  for  their  containers,  handing  and  isolation;  not  to  permit  any 
cargo  being  carried  on  deck,  which  by  its  stowage,  volume  or  weight  may  make  sea 
manoeuvres  difficult,  and  which  may  compromise  the  safety  of  the  vessel;  and  in 
case  the  nature  of  the  goods,  the  special  character  of  the  expedition  and  chiefly  the 
favourable  season  in  which  it  is  undertaken  permit  any  cargo  to  be  carried  on  deck, 
he  shall  take  the  opinion  of  the  officers  of  the  vessel  and  reckon  on  the  consent  of  the 
shippers  and  the  managing  owner ;  —  6.  To  ask  for  a  pilot  at  the  expense  of  the  vessel 
in  all  circumstances  in  which  the  necessities  of  the  navigation  so  require,  and  more 
especially  when  it  is  necessary  to  enter  a  port,  channel  or  river,  or  to  take  a  roadstead 
or  anchorage  which  neither  he  nor  the  officers  or  crew  of  the  vessel  are  acquainted 
with;  —  7.  To  be  present  on  deck  on  making  land  and  to  take  command  when  en- 
tering and  leaving  ports,  channels,  creeks  and  rivers,  unless  he  has  a  pilot  on  board 
who  is  exercising  his  own  functions.  He  must  not  pass  a  night  off  his  vessel,  except 
on  a  serious  ground  or  by  reason  of  his  office;  —  8.  As  soon  as  he  makes  a  port  of 
refuge  by  reason  of  a  compulsory  call,  to  present  himself  to  the  marine  authority, 
when  in  Mexico,  and  to  the  Mexican  consul  when  he  is  abroad,  before  the  expiration 
of  twenty-four  hours,  and  to  make  him  a  written  statement  of  the  name,  register 
and  port  of  departure  of  the  vessel,  of  her  cargo  and  the  reason  of  the  call,  which 
statement  shall  be  countersigned  by  the  authority  or  consul  if  after  examining  it, 
they  find  it  acceptable  and  they  shall  give  him  a  proper  certificate  for  proving  his 
arrival  and  the  reasons  which  caused  it,  and  the  grounds  which  occasioned  it.  Failing 
the  marine  authority  and  consul,  the  statement  must  be  made  to  the  local  authority ; 
—  9.  To  take  the  necessary  measures  in  the  presence  of  the  competent  authority  in 
order  to  enter  the  obligations  contracted  by  him,  on  the  certified  copy  of  the  Commercial 
Register  of  the  vessel,  according  to  sections  7  and  8  of  article  646;  —  10.  To  place  in 
good  hands  and  custody  all  the  papers  and  belongings  of  any  member  of  the  crew 
who  dies  on  the  vessel,  and  to  frame  a  detailed  inventory  in  the  presence  of  two 
passengers  as  witnesses,  and  failing  them,  of  two  of  the  crew;  —  11.  To  conform 
his  conduct  to  the  rules  and  precepts  contained  in  the  instructions  of  the  managing 
owner,  remaining  liable  for  whatever  he  may  do  in  opposition  thereto;  —  12.  To 
report  the  reason  of  her  arrival  to  the  managing  owner  from  the  port  where  the 
vessel  arrives,  taking  advantage  of  any  opportunity  offered  him  by  semaphores, 
telegraphs,  posts,  etc.,  as  the  case  maybe;  to  inform  him  of  the  cargo  which  he  has 
received,  specifying  the  names  and  addresses  of  the  shippers,  the  freights  earned  on 
their  account  and  the  sums  borrowed  on  bottomry  bond;  to  advise  him  of  his  de- 
parture and  of  whatever  operations  and  facts  may  concern  him;  —  13.  To  observe 
the  rules  about  fixed  lights  and  manoeuvres  to  avoid  collision;  — 14.  In  the  event  of 
danger  to  the  vessel,  to  remain  on  board  until  loss  of  the  last  hope  of  saving  her,  and 
before  aband  ning  her  to  hear  the  officers  of  the  crew,  and  abide  by  what  is  decided 
by  the  majority;  and  if  he  has  to  take  to  the  boats,  he  shall  above  all  things  endeavour 
to  take  with  hun  the  books  and  papers,  and  then  the  objects  of  greatest  value,  under 
the  obligation  of  proving,  in  the  event  of  the  loss  of  the  books  and  papers,  that  he 
did  what  he  could  to  salve  them ;  —  15.  In  the  event  of  shipwreck,  to  present  a  formal 
protest  at  the  first  port  of  arrival,  to  the  competent  authority  or  to  the  Mexican 
consul  before  the  expiration  of  twenty-four  hours,  specifying  therein  all  the  in- 
cidents of  the  shipwreck,  according  to  case  8  of  this  article;  —  16.  To  carry  out  the 
obligations  imposed  on  him  by  the  laws  and  regulations  of  navigation,  customs, 
health,  etc. 

687.  A  master  who  sails  at  half  or  third  part  of  the  freight,  may  not  do  any 
separate  business  on  his  own  account;  and  if  he  does  so,  the  resulting  profit  shall 
belong  to  the  other  persons  interested,  and  the  losses  shall  accrue  to  his  private 
detriment. 

688.  A  master  who,  having  contracted  to  make  a  voyage,  fails  to  fulfil  his  under- 
taking without  the  presence  of  a  fortuitous  event  or  a  case  of  vis  major  to  prevent 
him,  shall  compensate  for  aU  the  damage  which  he  occasions  by  this  cause,  without 
prejudice  to  the  criminal  punishments,  if  any. 
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689.  Sin  consentimiento  del  naviero,  el  capitan  no  podra  hacerse  sustituir 
por  otra  persona,  y  si  lo  hiciere,  ademas  de  quedar  responsable  de  todos  los  actos 
del  sustituto  y  obligado  a  las  indemnizaciones  del  articulo  anterior,  podrdn  ser 
uno  y  otro  destituidos  por  el  naviero. 

690.  Si  se  consumieran  las  provisiones  y  combustibles  del  buque  antes  de 
llegar  al  puerto  de  su  destino,  el  capitan  dispondra,  de  acuerdo  con  los  oficiales 
del  mismo,  arribar  al  mas  inmediato  para  reponerse  de  uno  y  otro;  pero  si  hubiere 
a  bordo  personas  que  tuviesen  viveres  de  su  cuenta,  podra  obligarles  a  que  los  en- 
treguen  para  el  consumo  comiin  de  cuantos  se  hallen  a  bordo,  abonando  su  importe 
en  el  acto  6  a  lo  mds  en  el  primer  puerto  donde  arribare. 

691.  El  capitan  no  podra  tomar  dinero  a  la  gruesa  sobre  el  cargamento,  y 
si  lo  hiciere,  serA  ineficaz  el  contrato. 

Tampoco  podra  tomarlo  para  sus  propias  negociaciones  sobre  el  buque,  sino 
por  la  parte  de  que  fuere  propietario,  siempre  que  anteriormente  no  hubiere  to- 
rnado gruesa  alguna  sobre  la  totalidad,  ni  esdsta  otro  genero  de  empeno  u  obhgacion 
a  cargo  del  buque.  Pudiendo  tomarlo  debera  expresar  necesariamente  cual  sea 
su  participacion  en  el  buque. 

En  caso  de  contravencion  a  este  articulo,  seran  de  cargo  privative  del  capitan 
el  capital,  reditos  y  costas,  y  el  naviero  podra  ademds  despedirlo. 

692.  El  capitan  sera  responsable  civilmente  para  con  el  naviero  y  este  para 
con  los  terceros  que  hubieren  contratado  con  el:  1.°  De  todos  los  danos  que  sobre- 
vinieren  al  buque  y  su  cargamento  por  imperitia  6  descuido  de  su  parte.  Si  hubiere 
mediado  delito  6  falta,  lo  sera  con  arreglo  al  Codigo  Penal;  —  2.°  De  las  sustrac- 
ciones  y  latrocinios  que  se  cometieren  por  la  tripulacion,  salvo  su  derecho  a  repetir 
contra  los  culpables;  —  3.°  De  las  perdidas,  multas  y  confiscaciones  que  se  im- 
pusieren  por  contra venir  a  las  leyes  y  reglamentos  de  aduanas,  policia,  sanidad  y 
navegacion;  —  4.°  De  los  danos  y  perjuicios  que  se  causaren  por  discordias  que 
se  susciten  en  el  buque,  6  por  faltas  cometidas  por  la  tripulacion  en  el  servicio  y 
defensa  del  mismo,  si  no  probare  que  uso  oportunamente  de  toda  la  extension  de 
su  autoridad  para  prevenirlas  6  evitarlas;  —  5.°  De  los  que  sobrevengan  por  el 
mal  uso  de  las  facultades  y  falta  en  el  cumplimiento  de  las  obligaciones  que  le 
correspondan,  conforme  d  los  articulos  684  y  686;  —  6.°  De  los  que  se  originen 
por  haber  tomado  derrota  contraria  a  la  que  debia,  6  haber  variado  de  rumbo  sin 
justa  causa,  &  juicio  de  la  junta  de  oficiales  del  buque,  con  asistencia  del  los  carga- 
dores  6  sobrecargos  que  se  hallaron  a  bordo.  No  le  eximiri  de  esta  responsabihdad 
excepcion  algima.  —  7.  °  De  los  que  resulten  por  entrar  voluntariamente  en  puerto 
distinto  del  de  su  destino,  fuera  de  los  casos  6  sin  las  formaUdades  de  que  habla 
el  art.  686;  —  8."  De  los  que  resulten  por  inobservancia  de  las  prescripciones  del 
reglamento  de  situaciones  de  luces  y  maniobras  para  evitar  abordajes. 

693.  El  capitan  respondera  del  cargamento  desde  que  se  hiciere  entrega  de 
61  en  el  mueUe  6  al  costado  a  flote  en  el  puerto  en  donde  se  cargue,  hasta  que  lo 
entregue  en  la  orilla  6  en  el  mueUe  del  puerto  de  la  descarga,  a  no  haberse  pactado 
expresamente  otra  cosa. 

694.  No  sera  responsable  el  capit&n  de  los  danos  que  sobrevinieren  al  buque 
6  al  cargamento  por  fuerza  mayor;  pero  lo  sera  siempre,  sin  que  valga  pacto  en 
contrario,  de  los  que  se  ocasionen  por  sus  propias  faltas. 

Tampoco  serd  personalmente  responsable  el  capitan  de  las  obhgaciones  que 
hubiere  contraido  para  atender  a  la  reparacion,  habilitacion  y  avituaUamento 
del  buque,  las  cuales  recaeran  sobre  el  naviero,  a  no  ser  que  aquel  hubiere  com- 
prometido  terminantemente  su  propia  responsabUidad  6  suscrito  letra  6  pagare 
6,  su  nombre. 

695.  El  capitdn  que  tome  dinero  sobre  el  casco,  maquina,  aparejo  6  pertrecho 
del  buque,  6  empene  6  venda  mercaderias  6  provisiones  fuera  de  los  casos  y  sin  las 
formaUdades  prevenidas  en  este  Codigo,  respondera  del  capital,  reditos  y  costas  e 
indemnizara  los  perjuicios  que  ocasione. 

El  que  cometa  fraude  en  sus  cuentas  reembolsara  la  cantidad  defraudada  y 
quedara  sujeto  a  lo  que  disponga  el  Codigo  Penal. 

696.  Si  estando  en  viaje  llegare  a  noticia  del  capitan  que  habian  aparecido 
corsarios  6  buques  de  guerra  contra  su  pabeUon,  estara  obligado  a  arribar  al  puerto 
neutral  mas  inmediato,  dar  cuenta  a  su  naviero  6  cargadores  y  esperar  la  ocasion 
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Tlie  master  cannot  substitute  any  other  person  without  the  consent 
of  the  managing  owner,  and  if  he  so  acts,  both  may  be  dismissed  by  the  managing 
owner,  besides  the  master  being  hable  for  all  the  acts  of  the  substitute  and  bound 
to  make  compensation  under  the  preceding  article. 

690.  If  the  provisions  and  fuel  of  the  vessel  are  consumed  before  arriving  at  the 
port  of  her  destination,  the  master,  with  the  consent  of  the  officers  thereof,  shall 
order  her  to  put  in  at  the  nearest  port  in  order  to  replace  them ;  but  if  there  are  per- 
sons on  board  who  have  provisions  on  their  own  account,  he  may  compel  them  to 
deliver  the  same  for  the  general  consumption  of  all  persons  on  board,  paying  their 
value  at  once  or  at  the  latest  at  the  first  port  of  arrival. 

691.  The  master  may  not  borrow  money  on  the  security  of  the  cargo,  and  if 
he  does  so,  the  contract  shall  be  inoperative. 

Nor  may  he  borrow  on  the  security  of  the  vessel  for  his  own  private  business, 
except  as  regards  the  share  whereof  he  is  owner,  and  then  only  if  he  has  not  pre- 
viously borrowed  on  bottomry  bond  on  the  whole  vessel,  and  there  is  no  other  kind 
of  pledge  or  obligation  affecting  the  vessel.  If  he  is  in  a  position  to  borrow,  he  must 
of  necessity  express  what  is  his  share  in  the  vessel. 

In  the  event  of  an  infringement  of  this  article,  the  principal,  interest  and  costs 
shall  be  borne  by  the  master  separately,  and  the  managing  owner  may  also  dismiss 
him. 

692.  The  master  shall  be  civilly  Uable  to  the  managing  owner  and  the  latter  to 
third  persons  who  have  contracted  with  him:  1.  For  all  damage  which  may  happen 
to  the  vessel  or  her  cargo  through  unskUfulness  or  carelessness  on  his  part.  If  there 
has  been  a  felony  or  misdemeanour,  he  shall  be  liable  under  the  Criminal  Code;  — 
2.  For  appropriations  and  thefts  committed  by  the  crew,  saving  his  right  to  sue 
the  guilty  persons;  —  3.  For  the  losses,  fines  and  confiscations  imposed  for  contra- 
vention of  the  laws  and  regulations  relating  to  customs,  police,  health  and  navigation ; 
—  4.  For  damage  caused  by  quarrels  arising  on  the  vessel,  or  by  faults  committed 
by  the  crew  in  the  service  or  defence  thereof,  if  he  fails  to  prove  that  he  in  good 
time  exercised  the  whole  extent  of  his  authority  to  prevent  or  avoid  them;  —  5.  For 
that  which  supervenes  through  bad  use  of  his  powers  or  non-fulfilment  of  his  duties 
in  accordance  with  articles  684  and  686 ;  —  6.  Fiom  that  which  arises  from  his  having 
taken  a  route  contrary  to  that  which  he  ought,  or  from  having  changed  the  course 
without  just  cause  in  the  opinion  of  the  meeting  of  the  officers  of  the  vessel  in  the 
presence  of  such  shippers  and  supercargoes  as  are  on  board.  No  plea  whatever  shall 
exonerate  him  from  this  liabihty;  —  7.  For  that  which  results  from  his  having 
voluntarily  entered  a  port  different  from  that  of  his  destination,  apart  from  the 
cases  or  without  the  formahties  mentioned  in  article  686;  —  8.  For  that  which  results 
from  non-observance  of  the  regulations  for  fixing  lights  or  for  manoeuvres  to  avoid 
collision. 

693.  The  master  shall  be  liable  for  the  cargo  from  the  time  that  it  is  deHvered 
to  him  on  the  wharf  or  afloat  alongside  in  the  port  where  the  vessel  is  loading,  until 
he  delivers  it  ashore  or  on  the  wharf  of  the  port  of  discharge,  unless  it  has  been 
expressly  agreed  otherwise. 

694.  The  master  shall  not  be  liable  for  the  damage  which  supervenes  to  the 
vessel  or  cargo  by  vis  major;  but  he  shall  always  be  liable  for  that  occasioned  by 
his  own  faults,  and  no  bargain  to  the  contrary  shall  be  valid. 

Nor  shall  the  master  be  personally  liable  for  the  obligations  contracted  by 
him  for  providing  for  the  repairs,  fitting  out  or  victualling  of  the  vessel,  which  shall 
affect  the  managing  owner  alone,  unless  the  former  has  expressly  engaged  his  own 
responsibility  or  has  signed  a  bUl  or  promissory  note  in  his  own  name. 

695.  A  master  who  borrows  money  on  the  security  of  the  huU,  machinery, 
tackle  or  stores  of  the  vessel,  or  pledges  or  sells  goods  or  provisions  apart  from  the 
cases  or  without  the  formalities  prescribed  by  this  Code,  shall  be  liable  for  the 
principal,  interest  and  costs  and  shall  compensate  for  the  detriment  occasioned  by 
him. 

A  master  who  commits  fraud  in  his  accounts  shall  refimd  the  sum  defrauded 
and  shall  remain  subject  to  the  provisions  of  the  Criminal  Code. 

696.  If,  while  he  is  on  a  voyage,  it  comes  to  the  knowledge  of  the  master  that 
privateers  or  vessels  of  war  have  made  their  appearance  against  his  flag,  he  shall  be 
obliged  to  put  in  at  the  nearest  neutral  port,  report  to  his  managing  owner  or  the 
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de  navegar  en  conserva,  6  a  que  pase  el  peligro,  6  a  recibir  ordenes  terminantes 
del  naviero  6  de  los  cargadores. 

697.  Si  se  viere  atacado  por  algun  corsario  y  despuds  de  haber  procurado 
evitar  el  encuentro  y  de  haber  resistido  la  entrega  de  los  efectos  del  buque  6  su 
cargamento,  le  fueren  tornados  violentamente,  6  se  viere  en  la  necesidad  de  entre- 
garlos,  formalizara  de  eHo  asiento  en  su  libro  de  cargamento  y  justificara  el  hecho 
ante  la  autoridad  competente  en  el  primer  puerto  donde  arribe. 

Justificada  la  fuerza  mayor  quedara  exento  de  responsabilidad. 

698.  El  capitan  que  hubiese  corrido  temporal  6  considerase  haber  sufrido 
la  carga  dano  6  averia,  hara  sobre  ello  protesta  ante  la  autoridad  competente  en  el 
primer  puerto  donde  arribe,  dentro  de  las  veinticuatro  horas  siguientes  a  su  Uegada, 
y  la  ratificara  dentro  del  mismo  termino  luego  que  Uegue  al  punto  de  su  destino, 
procediendo  en  seguida  a  la  justificacion  de  los  hechos,  sin  poder  abrir  las  escotiUas 
hasta  haberla  venficado. 

Del  mismo  modo  habra  de  proceder  el  capitan  si,  habiendo  naufragado  su 
buque,  se  salvase  solo  6  con  parte  de  su  tripulacion,  en  cuyo  caso  se  presentard 
a  la  autoridad  mas  inmediata  haciendo  relacion  de  los  hechos. 

La  autoridad,  6  el  consul  en  el  extranjero,  oomprobara  los  hechos  referidos 
recibiendo  declaracion  a  los  individuos  de  la  tripulacion  y  pasajeros  que  se  hubieren 
salvado;  y  tomando  lets  demas  disposiciones  que  conduzcan  para  averiguar  el  caso, 
pondra  testimonio  de  lo  que  resulte  del  expediente,  en  el  Kbro  de  navegacion  y 
en  el  del  pUoto,  y  entregara  al  capitan  el  expediente  original  seUado  y  foliado  con 
nota  de  los  folios,  que  debera  rubricar,  para  que  lo  presente  al  juez  6  tribunal  del 
puerto  de  su  destino. 

La  declaracion  del  capitan  hara  fe  si  estuviere  conforme  con  las  de  la  tripu- 
lacion y  pasajeros:  si  discordare  se  estara  a  lo  que  resulte  de  estas,  salvo  siempre 
la  prueba  en  contrario. 

699.  El  capitan,  bajo  su  responsabilidad  personal,  asl  que  Uegue  al  puerto 
de  su  destino,  obtenga  el  permiso  necesario  de  las  oficinas  de  sanidad  y  aduanas 
y  cumpla  las  demas  formahdades  que  los  reglamentos  de  la  Administracion  exijan, 
hara  entrega  del  cargamento,  sin  desfalco,  a  los  consignatarios,  y,  en  su  caso,  del 
buque,  aparejos  y  fletes  al  naviero. 

Si  por  ausencia  del  consignatario  6  por  no  presentarse  portador  legitimo  de  los 
conocimientos  ignorase  el  capitan  a  quien  debiera  hacer  legitimamente  la  entrega 
del  cargamento  lo  pondra  a  disposicion  del  juez,  6  tribunal,  6  autoridad  a  quien 
corresponda,  a  fin  de  que  resuelva  lo  conveniente  a  su  deposito,  conservacion  y 
custodia. 

Capitulo  III.    De  los  oficiales  y  tripulacidn  del  buque. 

700.  Para  ser  pUoto  sera  necesario:  1.°  Eeunir  las  condiciones  que  exijan  las 
leyes  6  reglamentos  de  marina  6  navegacion;  —  2.°  No  estar  inhabilitado  con 
arreglo  a  eUos  para  el  desempeno  de  su  cargo. 

701.  El  piloto,  como  segundo  jefe  del  buque,  y  mientras  el  naviero  no  acuerde 
otra  cosa,  sustituira  al  capitan  en  los  casos  de  ausencia,  enfermedad  6  muerte,  y 
entonces  asumira  todas  sus  atribuciones,  obligaciones  y  responsabilidades. 

702.  El  piloto  debera  ir  provisto  de  las  cartas  de  los  mares  en  que  va  a  navegar, 
de  las  tablas  e  instrumentos  de  reflexion  que  estan  en  uso  y  son  necesarios  para 
el  desempeno  de  su  cargo,  siendo  responsable  de  los  accidentes  a  que  diere  lugar 
por  su  omision  en  esta  parte. 

703.  El  piloto  Uevara  particularmente  y  por  si  un  hbro  foliado  y  seUado  en 
todas  sus  hojas,  denominado  «Cuademo  de  bitacora,»  con  nota  al  prinoipio  ex- 
presiva  del  numero  de  las  que  contenga,  firmado  por  la  autoridad  competente,  y 
en  el  registrara  diariamente  las  distancias,  los  rumbos  navegados,  la  variacion  de 
la  aguja,  el  abatimiento,  la  direccion  y  fuerza  del  viento,  el  estado  de  la  atmosfera 
y  del  mar,  el  aparejo  que  se  lleve  largo,  la  latitud  y  longitud  observada,  el  niimero 
de  hornos  encendidos,  la  presion  del  vapor,  el  numero  de  revoluciones,  y  bajo  el 
nombre  de  «Acaecimientos»,  las  maniobras  que  se  ejecuten,  los  encuentros  con 
otros  buques,  y  todos  los  particulares  y  accidentes  que  ocurran  durante  la  navegacion. 

704.  Para  variar  de  rumbo  y  tomar  el  mas  conveniente  al  buen  viaje  del  bu- 
que, se  pondra  de  acuerdo  el  pUoto  con  el  capitan.    Si  6ste  se  opusiere,  el  piloto 
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shippers  and  await  an  opportunity  for  sailing  in  convoy,  or  for  the  passing  of  the 
penl,  or  until  he  receives  imperative  orders  from  the  managing  owner  or  the  shippers. 

697.  If  lie  happens  to  be  attacked  by  a  privateer  and  after  having  managed  to 
avoid  the  encounter  or  having  resisted  the  delivery  of  the  effects  of  the  vessel  or 
of  her  cargo,  they  are  taken  by  force,  or  he  becomes  under  the  necessity  of  delivering 
them,  he  shall  draft  an  entry  thereof  in  his  cargo  book  and  shall  prove  the  facts  to 
the  competent  authority  at  the  first  port  where  he  arrives. 

On  proving  vis  major,  he  shall  be  exempt  from  liability. 

698.  A  master  v/ho  has  encountered  a  storm  or  considers  that  the  cargo  has 
suffered  damage  or  loss,  shall  make  protest  thereof  before  the  competent  authority 
at  the  first  port  where  he  arrives,  within  twenty-four  hours  following  his  arrival, 
and  shall  confirm  it  within  the  like  term  as  soon  as  he  arrives  at  the  place  of  his 
destination,  and  shall  forthwith  proceed  to  prove  the  facts,  and  he  shall  have  no 
power  to  open  the  hatches  until  he  has  done  so. 

The  master  shall  proceed  in  the  same  way  if,  when  his  vessel  has  been  ship- 
wrecked, he  is  saved  alone  or  with  part  of  her  crew,  in  which  case  he  shall  present 
himself  to  the  nearest  authority  and  report  the  facts. 

The  authority  or,  in  a  foreign  country,  the  consul  shall  test  the  facts  by 
taking  declarations  from  the  members  of  the  crew  and  from  the  passengers  who  have 
been  saved ;  and  by  taking  such  other  measures  as  may  conduce  to  the  investigation 
of  the  case.  He  shall  put  a  certified  copy  of  the  effect  of  the  file  in  the  log  and  in 
the  book  of  the  navigating  officer,  and  shall  deliver  the  original  file  to  the  master 
sealed  and  paged,  with  a  note  of  the  pages.  This  he  must  rubricate,  in  order  that  the 
master  may  produce  it  to  the  judge  or  tribunal  of  the  port  of  his  destination. 

The  declaration  of  the  master  shall  be  sufficient  evidence  if  it  agrees  with  those 
of  the  crew  and  passengers;  if  it  disagrees,  the  result  of  the  latter  shall  prevail, 
saving  always  evidence  to  the  contrary. 

699.  Under  his  personal  responsibUity,  and  as  soon  as  he  arrives  at  the  port  of 
his  destination  and  obtains  the  necessary  permit  from  the  offices  of  health  and 
customs  and  fulfils  the  other  formalities  required  by  the  regulations  of  the  Administra- 
tion, the  master  shall  make  delivery  of  the  cargo  to  the  consignees,  without  dimi- 
nution, and,  in  a  proper  case,  delivery  of  the  vessel,  tackle  and  freights  to  the  mana- 
ging owner. 

If  in  consequence  of  the  absence  of  the  consignee  or  through  the  lawful  holder 
of  the  bills  of  lading  not  presenting  himself,  the  master  is  imaware  to  whom  he  should 
lawfully  deliver  the  cargo,  he  shall  place  it  at  the  disposal  of  the  judge  or  tribunal 
or  appropriate  authority,  so  that  he  may  make  suitable  orders  for  its  deposit,  pre- 
servation and  custody. 

Chapter  III.    The  officers  and  crews  of  vessels. 

700.  For  being  a  navigating  officer  it  is  necessary:  1.  To  fulfil  the  conditions 
required  by  the  laws  and  regulations  of  marine  and  navigation;  —  2.  Not  to  be 
disqualified  thereunder  from  discharging  his  office. 

701.  As  second  officer  of  the  vessel,  the  navigating  officer  shall  take  the  place 
of  the  master  in  the  event  of  his  absence,  illness  or  death,  and  shall  then  assume  all 
his  powers,  duties  and  responsibilities,  unless  and  until  the  managing  owner  other- 
wise decides. 

702.  The  navigating  officer  must  go  provided  with  the  charts  of  those  seas  that 
he  is  to  navigate,  with  the  tables  and  reflecting  instruments  which  are  usual  and 
necessary  for  the  discharge  of  his  office,  being  responsible  for  such  accidents  as  he 
may  occasion  through  his  omission  in  this  behalf. 

708.  The  navigating  officer  shall  in  particular  personally  keep  a  paged  book, 
stamped  on  all  its  pages,  called  the  Binnacle  Book,  with  a  note  at  the  beginning 
stating  the  number  of  pages  which  it  contains,  signed  by  the  competent  authority, 
and  he  shall  daily  enter  therein  the  distances,  the  courses  sailed,  the  variations  in  the 
compass,  the  lee-way,  the  direction  and  force  of  the  wind,  the  state  of  the  atmosphere 
and  of  the  sea,  the  sail  carried,  the  observations  of  latitude  and  longitude,  the  number 
of  furnaces  alight,  the  steam-pressure,  the  number  of  revolutions,  and  under  the  head 
of  "Events",  the  manoeuvres  carried  out,  meetings  with  other  vessels,  and  all  such 
particulars  and  happenings  as  occur  during  the  navigation. 

704.  The  navigating  officer  shall  arrange  with  the  master  for  the  purpose  of 
changing  the  course  and  taking  that  course  which  is  most  convenient  for  the  good 
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le  expondra  las  observacionea  convenientes  en  presencia  de  los  demas  oficiales  de 
mar.  Si  todavia  insistiere  el  capitan  en  su  resolucidn  negativa,  el  piloto  hard  la 
oportuna  protesta,  firmada  por  el  y  por  otro  de  los  oficiales  en  el  navegacion,  y 
obedecera  al  capitan,  quien  sera  el  unico  responsable  de  las  conseouenoias  de  su 
disposicion. 

705.  El  piloto  respondera  de  todos  los  perjuicios  que  se  causaren  al  buque 
y  al  cargamento  por  su  descuido  e  impericia,  sin  perjuicio  de  la  responsabUidad 
criminal  4  que  hubiere  lugar,  si  hubiere  mediado  d!elito  6  falta. 

706.  Por  responsabilidad  6  inhabilitacion  del  capitan  y  del  segundo  capitan, 
sucede  el  contramaestre  en  el  mando  y  responsabilidad  de  la  nave. 

707.  Seran  obligaciones  del  contramaestre:  1.°  Vigilar  la  conservaeion  del 
casco  y  aparejo  del  buque  y  encargarse  de  la  de  los  enseres  y  pertrechos  que 
forman  su  pliego  de  cargo,  proponiendo  al  capitan  las  reparaciones  necesarias  y 
el  reemplazo  de  los  efectos  y  pertrechos  que  se  inutilicen  y  excluyan;  —  2.°  Cuidar 
del  buen  orden  del  cargamento,  manteniendo  el  buque  expedito  para  la  maniobra; 

—  3.°  Conservar  el  orden,  la  disciplina  y  el  buen  servicio  de  la  tripulacion,  pi- 
diendo  al  capitan  las  ordenes  e  instrucciones  convenientes,  y  dandole  pronto  aviso 
de  cualquier  ocurrencia  en  que  fuere  necesaria  la  intervencion  du  su  autoridad;  — 
4.°  Designar  a  cada  marinero  el  trabajo  que  deba  hacer  a  bordo,  conforme  &  las 
instrucciones  reoibidas,  y  velar  sobre  su  ejecucion  con  puntualidad  y  exactitud; 

—  5.°  Encargarse  por  inventario  del  aparejo  y  todos  los  pertrechos  del  buque, 
si  se  procediere  a  desarmarlo,  a  no  ser  que  el  naviero  hubiere  dispuesto  otra  cosa. 

Respecto  de  los  maquinistas,  regiran  las  reglas  signientes:  1."  Para  poder  ser 
embarcado  como  maquinista  naval  formando  parte  de  la  dotacion  de  un  buque 
mercante,  sera  necesario  reunir  las  condiciones  que  las  leyes  y  reglamentos  exijan, 
y  no  estar  inhabilitado  con  arreglo  a  eUas  para  el  desempeno  de  su  cargo.  Los 
maquinistas  seran  considerados  como  oficiales  de  la  nave,  pero  no  ejerceran  mando 
ni  intervencion  sino  en  lo  que  se  refiera  al  aparato  motor;  —  2.°  Cuando  existan 
dos  6  mas  maquinistas  embarcados  en  un  buque,  hara  uno  de  eUos  de  jefe  y  esta- 
ran  a  sus  ordenes  los  demas  maquinistas  y  todo  el  personal  de  las  maquinas :  tendra 
ademas  a  su  cargo  el  aparato  motor,  las  piezas  de  respeto,  instrumentos  y  herra- 
mientas  que  al  mismo  conciemen,  el  combustible,  las  materias  lubricadoras,  y  cuanto, 
en  fin,  constituye  a  bordo  el  cargo  del  maquinista;  — ^3.°  Mantendra  las  ma- 
quinas y  calderas  en  buen  estado  de  conservaeion  y  limpieza,  y  dispondra  lo  con- 
veniente  a  fin  de  que  esten  siempre  dispuSstas  para  funcionar  con  regularidad, 
siendo  responsable  de  los  accidentes  6  averias  que  por  su  descuido  6  impericia  se 
causen  al  aparato  motor,  al  buque  y  al  cargamento,  sin  perjuicio  de  la  respon- 
sabilidad criminal  a  que  hubiere  lugar  si  resultase  probado  haber  mediado  delito 
6  falta;  —  4.°  No  emprendera  ninguna  modificacion  en  el  aparato  motor,  ni  pro- 
cedera  a  remediar  las  averias  que  hubiese  notado  en  el  mismo,  ni  alterara  el  regimen 
normal  de  su  marcha,  sin  la  autorizacidn  previa  del  capitan,  al  cual,  si  se  opusiera 
a^que  se  verificasen,  le  expondra  las  observaciones  convenientes  en  presencia  de 
los  demas  maquinistas  ti  oficiales;  y  si  a  pesar  de  esto,  el  capitan  insistiese  en 
su  negativa,  el  maquinista  jefe  hara  la  oportima  protesta,  consignandola  en  el 
cuademo  de  maquinas  y  obedecera  al  capitan,  que  sera  el  unico  responsable  de  las 
consecuencias  de  su  disposicion;  —  5.°  Dara  cuenta  al  capitan  de  cualquier  averia 
que  ocurra  en  el  aparato  motor,  y  le  avisara  cuando  haya  que  parar  las  maquinas 
por  algun  tiempo,  u  ocurra  algtin  accidente  en  su  departamento,  del  que  deba  tener 
noticia  inmediata  el  capitan,  enterandole  ademas  con  frecuencia  acerca  del  con- 
sumo  de  combustible  y  materias  lubricadoras;  —  6.°  Llevara  un  libro  6  registro 
titulado  «Cuademo  de  m4quinas,»  en  el  cual  se  anotaran  todos  los  dates  referentes 
al  trabajo  de  las  maquinas,  como  son  por  ejemplo :  el  numero  de  homos  encendidos, 
las  presiones  del  vapor  en  las  calderas  y  cilindros,  el  vacio  en  el  condensador,  las 
temperaturas,  el  grade  de  saturacion  del  agua  en  las  calderas,  el  consume  del  com- 
bustible y  de  materias  lubricadoras;  y  bajo  el  epigrafe  de  «Anuncios  notables*, 
las  averias  y  descomposiciones  que  ocurran  en  maquinas  y  calderas,  las  causas 
que  las  produjeron  y  los  medios  empleados  para  repararlas;  tambien  se  indicaran 
tomando  los  dates  del  cuademo  de  bitacora,  la  fuerza  y  direccion  del  viento,  el 
aparejo  largo  y  el  andar  del  buque. 
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voyage  of  the  vessel.  If  the  latter  objects,  the  navigating  officer  shall  make  suitable 
explanations  to  him  in  the  presence  of  the  other  ship's  officers.  If  the  master  still 
insists  on  his  negative  decision,  the  navigating  officer  shall  make  a  fitting  protest, 
signed  by  himself  and  another  navigating  officer,  and  shall  obey  the  master,  who 
shall  be  the  only  person  responsible  for  the  consequences  of  his  order. 

705.  The  navigating  officer  shall  be  liable  for  all  detriment  caused  to  the  vessel 
or  cargo  through  his  carelessness  or  want  of  skill,  without  prejudice  to  his  criminal 
liability,  if  any,  if  there  has  been  a  felony  or  misdemeanour. 

706.  Under  the  responsible  authority  or  on  the  inability  of  the  master  and  mate 
(navigating  officer)  the  chief  officer  succeeds  to  the  command  and  responsibility  for 
the  vessel. 

707.  The  following  shall  be  the  duties  of  the  chief  officer:  1.  To  watch  over  the 
preservation  of  the  hull  and  tackle  of  the  vessel  and  take  charge  of  the  effects  and 
stores  which  constitute  the  list  under  his  charge,  proposing  to  the  master  the 
necessary  repairs  and  the  replacement  of  such  effects  and  stores  as  become  useless 
or  are  rejected;  —  2.  To  take  care  that  the  cargo  is  in  good  order  and  to  keep  the 
vessel  ready  for  manceuvring ;  —  3.  To  preserve  the  order,  discipline  and  good  service 
of  the  crew,  asking  the  master  for  suitable  orders  and  instructions,  and  giving  him 
prompt  notice  of  all  occurrences  in  which  the  interposition  of  his  authority  is 
necessary;  —  4.  To  appoint  each  seaman  the  work  which  he  has  to  do  on  board, 
according  to  the  instructions  which  he  has  received,  and  to  watch  over  their  execution 
with  exactness  and  accuracy ;  —  5.  To  take  charge  under  an  inventory  of  the  tackle 
and  all  the  stores  of  the  vessel,  if  her  dismantling  is  to  take  place,  unless  the  managing 
owner  has  otherwise  ordered. 

As  regards  the  engineers  the  following  rules  shall  be  in  force:  1.  In  order  to  be 
in  a  position  to  be  shipped  as  a  naval  engineer  forming  part  of  the  complement  of 
a  merchant  vessel,  it  shall  be  necessary  to  fnlfil  the  conditions  required  by  the 
laws  and  regulations,  and  not  to  be  disqualified  thereunder  for  the  discharge  of 
his  office.  Engineers  shall  be  considered  as  officers  of  the  vessel,  but  they  shall 
only  exercise  command  and  intervene  as  regards  the  motive  machinery;  —  2.  When 
two  or  more  engineers  are  shipped  on  board  a  vessel,  one  of  them  shall  act  as  chief 
engineer  and  the  other  engineers  and  all  the  personnel  of  the  machinery  shall  be  under 
his  orders :  he  shall  also  have  the  motive  machinery  under  his  charge,  and  the  spare 
parts,  the  instruments  and  tools  which  concern  the  same,  the  fuel,  the  lubricating 
materials,  and  in  fact  all  that  constitutes  the  office  of  an  engineer  on  board;  —  3.  He 
shall  keep  the  engines  and  boilers  in  good  condition  of  preservation  and  cleanliness, 
and  shall  give  suitable  orders  so  that  they  may  always  be  ready  to  work  with  regu- 
larity, being  responsible  for  such  accidents  and  damage  as  are  caused  to  the  motive 
machinery,  vessel  and  cargo  through  his  carelessness  or  want  of  skill,  without  pre- 
judice to  any  criminal  liability  there  may  be,  if  it  is  proved  that  there  has  been 
some  felony  or  misdemeanour;  —  4.  He  shall  not  undertake  any  alteration  in  the 
motive  machinery  or  proceed  to  remedy  damages  which  he  may  have  noticed 
therein,  or  alter  the  normal  course  of  speed,  without  the  previous  authorisation  of 
the  master,  to  whom,  if  he  objects  to  such  measures  being  taken,  he  shall  make 
suitable  explanations  in  the  presence  of  the  other  engineers  and  officers ;  and  if  in 
spite  thereof  the  master  insists  on  his  refusal,  the  chief  engineer  shall  make  an 
appropriate  protest  and  write  it  in  the  machinery  book  and  shall  obey  the  m.aster, 
who  shall  be  the  only  person  liable  for  the  consequences  of  his  order;  —  5.  He  shall 
report  to  the  master  all  damage  which  occurs  to  the  motive  machinery,  and  shall 
advise  him  when  it  is  necessary  to  stop  the  engines  for  a  time,  and  of  the  occurrence 
of  an  accident  in  his  department  of  which  the  master  should  take  immediate  notice 
and  shall  also  frequently  inform  him  of  the  consumption  of  fuel  and  lubricating 
materials;  —  6.  He  shall  keep  a  book  or  register  called  the  machinery  book,  wherein 
shall  be  entered  all  facts  which  relate  to  the  work  of  the  engines,  as  for  example: 
the  number  of  furnaces  ahght,  the  steam  pressure  on  the  boilers  and  cylinders,  the 
vacuum  in  the  condenser,  the  temperatures,  the  degree  of  saturation  of  the  water 
in  the  boilers,  the  consumption  of  fuel  and  lubricating  material ;  and  under  the 
heading  "Remarkable  notes"  the  damage  and  deterioration  which  may  happen 
to  the  engines'  and  boilers,  the  causes  which  produced  them  and  the  means 
employed  for  remedying  them;  also  the  force  and  direction  of  the  wind,  the  sail 
carried  and  the  progress  of  the  vessel  shall  be  indicated  by  taking  the  facts  from 
the  binnacle  book. 

B    IX,  1  20 
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708.  El  contramaestre  tomara  el  mando  del  buque  en  caso  de  imposibilidad 
6  inhabilitacion  del  capitan  y  piloto,  asumiendo  entonces  sus  atribuciones  y  res- 
ponsabiUdad. 

709.  El  capitan  podra  componer  la  tripulacion  de  su  buque  con  el  ntimero 
de  hombres  que  considere  conveniente;  y  a  falta  de  marineros  mexicanos,  podra 
embarcar  extranjeros  avecindados  en  el  pais,  sin  que  su  ntimero  puede  exceder 
de  la  que  determina  la  ley.  Cuando  en  puertos  extranjeros  no  encuentre  el  capitan 
suficiente  niimero  de  tripulantes  nacionales,  podra  completar  la  tripulacion  con 
extranjeros,  con  anuencia  del  consul  6  autoridades  de  marina. 

Las  contratas  que  el  capitan  celebre  con  los  individuos  de  la  tripulacion  y 
demas  que  componen  la  dotacion  del  buque,  y  a  que  se  hace  referenda  en  el  art. 
686,  deberan  constar  por  escrito  en  el  libro  de  contabilidad,  sin  interyencion 
de  notario  6  escribano,  firmadas  por  los  otorgantes  y  visadas  por  la  autoridad  de 
marina,  si  se  extiende  en  los  dominios  mexicanos,  6  por  los  consules  6  agentes  con- 
sulares  de  Mexico  si  se  verifica  en  el  extranjero,  enumerando  en  eUas  todas  las 
obligaciones  que  cada  uno  contraiga  y  todos  los  derechos  que  adquiera,  cuidando 
aqueUas  autoridades  de  que  estas  obligaciones  y  derechos  se  consignen  de  un  modo 
claro  y  terminante  que  no  de  lugar  a  dudas  ni  reclamaciones. 

El  capitan  cuidara  de  leerles  los  articulos  de  este  codigo  que  les  conciemen, 
haciendo  expresion  de  la  lectura  en  el  mismo  documento. 

Teniendo  el  libro  los  requisites  prevenidos  en  el  art.  686,  y  no  apareciendo 
indicio  de  alteracion  en  sus  partidas,  hara  fe  en  las  cuestiones  que  ocurran  entre 
el  capitan  y  la  tripulacion,  sobre  las  contratas  extendidas  en  el  y  las  cantidades 
entregadasa  cuenta  de  las  mismas. 

Cada  individuo  de  la  tripulacion  podra  exigir  al  capitan  una  copia,  firinada 
por  este,  de  la  contrata  y  de  la  liquidaci6n  de  sus  haberes,  tales  como  resulten  del  libro. 

710.  El  hombre  de  mar,  contratado  para  servir  en  un  buque,  no  podra  res- 
cindir  su  empeno  ni  dejar  de  cumplirlo,  sino  por  impedimento  legitime  que  le  hubiere 
sobrevenido. 

Tampoco  podra  pasar  del  servicio  de  un  buque  al  de  otro,  sin  obtener  permiso 
escrito  del  capitan  de  aquel  en  que  estuviere. 

Si  no  habiendo  obtenido  esta  licencia  el  hombre  de  mar  contratado  en  un  buque 
se  contratare  en  otro,  sera  nulo  el  segundo  contrato  y  el  capitan  podra  elegir  entre 
obUgarle  a  cumplir  el  servicio  a  que  primeramente  se  hubiera  obhgado,  6  buscar 
a  expensas  de  aquel  quien  le  sustituya. 

Ademas,  perdera  los  salarios  que  hubiere  devengado  en  su  primer  empeno,  a 
beneficio  del  buque  en  que  estaba  contratado. 

El  capitan  que  sabiendo  que  el  hombre  de  mar  esta  al  servicio  de  otro  buque 
le  hubiere  nuevamente  contratado  sin  exigirle  el  permiso  de  que  tratan  los  parrafos 
anteriores,  respondera  subsidiariamente  al  del  buque  a  que  primero  pertenecia  el 
hombre  de  mar,  por  la  parte  que  este  no  pudiere  satisfacer,  de  la  indemnizacion 
de  que  trata  el  parrafo  tercero  de  este  articulo. 

711.  No  constando  el  tiempo  determinado  por  el  cual  se  ajusto  un  hombre 
de  mar,  no  podra  ser  despedido  hasta  la  terminacion  del  viaje  de  ida  y  vuelta  al 
puerto  de  su  matricula. 

712.  El  capitan  tampoco  podra  despedir  al  hombre  de  mar  durante  el  tiempo 
de  su  contrata  sino  por  justa  causa,  reputdndose  tal  cualquiera  de  las  siguientes: 
1.°  Perpetracion  de  delito  que  perturbe  el  orden  en  el  buque;  —  2.°  Reincidencia 
en  faltas  de  subordinacion,  disciplina  6  cumplimiento  en  el  servicio;  —  3.°  Inep- 
titud  y  negligencia  reiteradas  en  el  cumplimiento  del  servicio  que  deba  prestar; 
—  4.°  Embriaguez  habitual;  —  5.°  Cualquier  suceso  que  incapacite  al  hombre  de 
mar  para  ejecutar  el  trabajo  de  que  estuviere  encargado,  salvo  lo  dispuesto  en  el 
art.  719;  —  6.°  La  desercion. 

Podra,  no  obstante,  el  capitan,  antes  de  emprender  el  viaje  y  sin  expresar 
razon  alguna,  rehusar  que  vaya  a  bordo  el  hombre  de  mar  que  hubiese  ajustado, 
y  dejarlo  en  tierra,  en  cuyo  caso  habrd  de  pagarle  su  salario  como  si  hiciese  servicio. 

Esta  indemnizacion  saldra  de  la  masa  de  los  fondos  del  buque  si  el  capitan 
hubiera  obrado  por  motivo  de  prudencia  y  en  interes  de  la  seguridad  y  buen  servicio 
de  aquel.    No  siendo  aai,  sera  de  cargo  particular  del  capitan. 

Comenzada  la  navegacion,  durante  esta  y  hasta  concluido  el  viaje,  no  podra 
el  capitan  abandonar  a  hombre  alguno  de  su  tripulacion  en  tierra  ni  en  mar,  a  menos 
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708.  The  chief  officer  shall  take  command  of  the  vessel  in  the  event  of  the 
inability  or  disqualification  of  the  master  and  navigating  officer,  and  he  shall  then 
assume  their  powers  and  responsibilities. 

709.  The  master  shall  have  power  to  form  the  crew  of  his  vessel  of  the  number  of 
men  that  he  deems  suitable;  and,  failing  Mexican  seamen,  he  may  ship  foreigners 
who  have  a  civil  domicU  in  the  country,  but  their  number  shall  not  exceed  that 
determined  by  the  law.  When  the  master  fails  to  find  a  sufficient  number  of  national 
seamen  in  foreign  ports,  he  may  complete  the  crew  with  foreigners,  with  the  consent 
of  the  consul  or  the  marine  authorities. 

The  contracts  made  by  the  master  with  the  members  of  the  crew  and  other 
persons  composing  the  complement  of  the  vessel,  and  to  which  article  686  refers, 
must  be  set  forth  in  writing  in  the  Account  Book,  without  the  intervention  of  a 
notary  or  scrivener,  signed  by  the  parties  and  countersigned  by  the  marine  authority, 
if  drawn  up  within  the  Mexican  dominions,  and  by  the  consuls  or  consular  agents  of 
Mexico,  if  this  takes  place  abroad,  enumerating  therein  all  the  obligations  contracted 
by  each  person  and  all  the  rights  acquired  by  him;  such  authorities  seeing  that  these 
obhgations  and  rights  are  set  forth  clearly  and  explicitly  so  as  to  leave  no  room  for 
doubts  or  objections. 

The  master  shall  be  careful  to  read  them  the  articles  of  this  Code  which  concern 
them  and  shall  state  the  fact  of  such  reading  in  the  same  document. 

Books  which  possess  the  requisites  laid  down  in  article  686  wherein  no  sign  of 
their  entries  having  been  altered  appears,  shall  be  evidence  in  such  questions  as 
arise  between  the  master  and  the  crew  concerning  the  contracts  drawn  up  therein 
and  the  sums  paid  on  account  thereof. 

Each  member  of  the  crew  may  demand  a  copy  of  the  articles  of  the  master, 
signed  by  him,  and  of  the  settlement  of  their  money  as  shown  by  the  book. 

710.  A  seaman  who  has  contracted  to  serve  in  a  vessel,  may  not  rescind  his 
undertaking  or  fail  to  perform  it  except  for  lawful  impediment  which  has  subsequently 
happened  to  him. 

Nor  may  he  pass  from  the  service  of  one  vessel  to  that  of  another,  without 
obtaining  the  written  permission  of  the  master  of  the  vessel  in  which  he  is. 

If  a  seaman,  who  has  contracted  for  one  vessel,  contracts  for  another  without 
having  obtained  this  leave,  the  second  contract  shall  be  void  and  the  master  may 
choose  between  compelling  him  to  perform  the  service  to  which  he  first  became 
bound  and  looking  for  a  substitute  at  his  expense. 

He  shall  also  lose  the  pay  which  he  earned  in  his  first  engagement  for  the  profit 
of  the  vessel  for  which  he  had  contracted. 

A  master  who,  knowing  that  a  seaman  is  in  the  service  of  another  vessel,  has 
engaged  him  anew  without  demanding  from  him  the  permit  mentioned  in  the  preced- 
ing paragraphs,  shall  be  secondarily  liable  to  the  master  of  the  vessel  to  which  the 
seaman  first  belonged,  for  such  part  as  the  latter  is  unable  to  pay  of  the  compensation 
mentioned  in  the  third  paragraph  of  this  article. 

711.  When  there  is  no  stated  time  mentioned  for  which  a  seaman  is  engaged, 
he  cannot  be  dismissed  before  the  termination  of  the  round  voyage  at  the  port  of 
the  vessel's  register. 

712.  Nor  can  the  master  dismiss  a  seaman  during  the  time  of  his  articles  except 
for  just  cause,  any  of  the  following  being  deemed  to  be  such:  1.  Perpetration  of  an 
offence  which  disturbs  the  order  on  board  the  vessel;  —  2.  Repeated  want  of  sub- 
ordination, discipline  or  performance  of  service;  —  3.  Reiterated  unfitness  and 
negligence  in  performing  the  service  which  he  has  to  render ;  —  4.  Habitual  drunken- 
ness; —  5.  Any  event  which  incapacitates  the  seaman  from  doing  the  work  with 
which  he  was  entrusted,  saving  as  provided  by  article  719;  —  6.  Desertion. 

However,  before  beginning  the  voyage  and  without  stating  any  reason,  the 
master  may  refuse  to  allow  a  seaman  whom  he  has  engaged,  to  go  aboard,  and  may 
leave  him  on  land,  in  which  case  he  shall  be  obliged  to  pay  him  his  wages  as  if  he 
were  doing  service. 

He  shall  pay  this  compensation  out  of  the  ship's  funds,  if  the  master  has  acted 
from  motives  of  prudence  and  in  the  interests  of  the  safety  and  good  service  thereof. 
When  this  is  not  the  case,  it  shall  be  borne  by  the  master  separately. 

After  the  navigation  has  commenced,  and  during  and  up  to  the  conclusion  of  the 
voyage,  the  master  shall  have  no  power  to  abandon  any  member  of  his  crew  on  land 

20* 
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de  que  como  reo  de  alglin  delito,  proceda  su  prision  y  entrega  a  la  autoridad  com- 
petente  en  el  primer  puerto  de  arribada,  caso,  para  el  capitan  obligatorio. 

713.  Si  contratada  la  tripulacion  se  revocare  el  viaje  por  voluntad  del  naviero 
6  de  los  fletadores  antes  6  despues  de  haberse  hecho  el  buque  a  la  mar,  6  se  diere 
al  buque  por  igual  causa  distiato  destino  de  aquel  que  estaba  determiaado  en  el 
ajuste  de  la  tripulacion,  sera  esta  indemnizada  por  la  rescision  del  contrato,  segun 
los  casos,  a  saber:  1.°  Si  la  revocacion  del  viaje  se  acordase  antes  de  salir  el  buque 
del  puerto,  se  dara  a  cada  uno  de  los  hombres  de  mar  ajustados  una  mesada  de 
sus  respectivos  salaries,  ademas  del  que  les  corresponda  recibir  con  arreglo  a  sus 
contratos,  por  el  servicio  prestado  en  el  buque  hasta  la  fecha  de  la  revocacion;  — 
2.  °  Si  el  ajuste  hubiere  sido  por  una  cantidad  alzada  por  todo  el  viaje,  se  graduara 
lo  que  corresponda  a  dicha  mesada  y  dietas,  prorrateandolas  en  los  dias  que  por 
aproximacion  debiera  aquel  durar,  a  juicio  de  peritos,  en  la  forma  establecida  por 
la  ley;  y  si  el  viaje  proyectado  fuere  de  tan  corta  duracion  que  se  calculase  aproxi- 
madamente  de  un  mes,  la  indemnizacion  se  fijara  en  quince  dias,  descontando  en 
todos  los  casos  las  sumas  anticipadas;  —  3.°  Si  la  revocacion  ocurriese  habiendo 
saUdo  el  buque  a  la  mar,  los  hombres  ajustados  en  una  cantidad  alzada  por  el  viaje, 
devengaran  integro  el  salario  que  se  les  hubiere  ofrecido  como  si  el  viaje  hubiese 
terminado ;  y  los  ajustados  por  meses  percibiran  el  haber  correspondiente  al  tiempo 
que  estuvieren  embarcados  y  al  que  necesite  para  Uegar  al  puerto  termino  del 
viaje;  debiendo  ademas,  el  capitan,  proporcionar  a  imos  y  otros  pasaje  para  el 
mismo  puerto,  6  bien  para  el  de  la  expedicion  del  buque,  segun  les  conviniere;  — 
4.°  Si  el  naviero  6  los  fletantes  del  buque  dieren  a  este,  destino  diferente  del  que 
estaba  deter minado  en  el  ajuste,  y  los  individuos  de  la  tripulacion  no  prestaren 
su  conformidad,  se  les  abonara  por  indemnizacion  la  mitad  de  lo  establecido  en 
el  caso  primero,  ademas  de  lo  que  se  les  adeudare  por  la  parte  del  haber  mensual 
correspondiente  a  los  dias  trascurridos  desde  sus  ajustes. 

Si  aceptaren  la  alteracion,  y  el  viaje,  por  la  mayor  distancia  6  por  otras  cir- 
cunstancias,  diere  lugar  a  un  aumento  de  retribucion,  se  regulara  esta  privada- 
mente,  6  por  amigables  componedores  en  caso  de  discordia. 

Aunque  el  viaje  se  Umite  a  punto  mas  cercano,  no  podra  por  eUo  hacerse  baja 
alguna  al  salario  convenido. 

Si  la  revocacion  6  alteracion  del  viaje  procediere  de  los  cargadores  6  fletadores, 
el  naviero  tendra  derecho  a  reclamarles  la  indemnizacion  que  corresponda  en 
justicia. 

714.  Si  la  revocacion  del  viaje  procediere  de  justa  causa  independiente  de  la 
voluntad  del  naviero  y  cargadores,  y  el  buque  no  hubiere  salido  del  puerto,  los 
individuos  de  la  tripulacion  no  tendran  otro  derecho  que  el  de  cobrar  los  salaries 
devengados  hasta  el  dia  en  que  se  hizo  la  revocacion. 

715.  Seran  causas  justas  para  la  revocacion  del  viaje:  1.°  La  declaracion  de 
guerra  6  uiterdiccion  del  comercio  con  la  potencia  a  cuyo  territorio  hubiera  de 
dirigirse  el  buque;  — ^  2.°  El  estado  de  bloqueo  del  puerto  de  su  destino,  6  peste 
que  sobreviniera  despues  del  ajuste;  —  3.°  La  prohibicion  de  recibir  en  el  mismo 
puerto  los  generos  que  compongan  el  cargamento  del  buque;  —  4.°  La  detencion 
6  embargo  del  mismo  por  orden  del  Gobiemo,  6  por  otra  causa  independiente  de 
la  voluntad  del  naviero;  —  5.°  La  inhabilitacion  del  buque  para  navegar. 

716.  Si  despues  de  emprendido  el  viaje  ocurriere  alguna  de  las  tres  primeras 
causas  expresadas  en  el  articulo  anterior,  seran  pagados  los  hombres  de  mar  en  el 
puerto  adonde  el  capitan  creyere  conveniente  arribar  en  beneficio  del  buque  y 
cargamento,  segun  el  tiempo  que  hayan  servido  en  el;  pero  si  el  buque  hubiere  de 
contiauar  su  viaje,  podran  el  capitan  y  la  tripulacion  exigir  mutuamente  el  cum- 
plimiento  del  contrato. 

En  el  caso  de  ocurrir  la  causa  cuarta,  se  continuara  pagando  a  la  tripulacion  la 
mitad  de  su  haber,  si  el  ajuste  hubiera  por  sido  meses ;  pero  si  la  detencion  excediere 
de  tres,  quedara  rescindido  el  empeno,  abonando  a  los  tripulantes  la  cantidad  que 
les  habria  correspondido  percibir,  segun  su  contrato,  concluido  el  viaje.  Y  si  el 
ajuste  hubiere  sido  por  un  tanto  el  viaje,  debera  cumplirse  el  contrato  en  los  ter- 
minos  convenidos. 

En  el  caso  quinto,  la  tripulacion  no  tendra  mas  derecho  que  el  de  cobrar 
los  salaries  devengados;  mas  si  la  inhabiUtacion  del  buque  procediere  de  descuido 
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or  at  sea,  except  as  charged  with  a  crime  and  after  imprisonment  and  delivery  to 
the  competent  authority  at  the  first  port  of  arrival,  a  course  which  is  binding  on 
the  master. 

713.  If,  after  the  crew  has  been  engaged,  the  voyage  is  revoked  at  the  wish  of 
the  managing  owner  or  of  the  freighters  before  or  after  the  vessel  has  put  to  sea,  or 
a  destination  is  given  to  the  vessel  different  from  that  which  was  determined  in  the 
arrangement  with  the  crew,  this  body  shall  be  compensated  for  the  rescission  of  the 
contract  as  the  case  may  be,  that  is  to  say:  1.  If  the  revocation  of  the  voyage  is 
decided  on  before  the  vessel  leaves  the  port,  a  month's  pay  of  their  respective  wages 
shall  be  given  to  each  of  the  engaged  seamen,  in  addition  to  what  thay  should 
receive  under  their  contracts  for  the  service  rendered  on  board  the  vessel  up  to  the 
date  of  the  revocation;  —  2.  If  the  contract  has  been  at  a  lump  sum  for  the  whole 
voyage,  the  proportion  corresponding  to  the  said  month's  pay  and  rations  shall  be 
reckoned  having  regard  to  the  days  for  which  the  voyage  would  approximately  last 
in  the  opinion  of  experts,  in  the  manner  enacted  by  law;  and  if  the  projected  voyage 
is  of  so  short  a  duration  that  it  may  be  approximately  calculated  at  one  month, 
the  compensation  shall  be  fixed  at  a  fortnight,  deducting  the  sums  advanced  in  all 
cases;  —  3.  If  the  revocation  occurs  after  the  vessel  has  put  to  sea,  the  men  who 
have  engaged  at  a  lump  sum  for  the  voyage,  shall  earn  the  whole  pay  which  was 
offered  them,  as  if  the  voyage  had  ended;  and  those  who  were  engaged  by  the  month 
shall  receive  pay  corresponding  to  the  time  spent  on  board  and  to  that  needed  for 
arriving  at  the  port  which  is  the  terminus  of  the  voyage ;  the  master  being  also  under 
the  obligation  of  giving  them  passage  money  to  the  same  port,  or  to  the  port  of  sailing 
of  the  vessel,  if  they  prefer  this;  —  4.  If  the  managing  owner  or  the  owners  of  the 
vessel  give  her  a  destination  different  from  that  which  was  determined  in  the  con- 
tract, and  the  members  of  the  crew  do  not  agree  thereto,  they  shall  be  paid  by  way 
of  compensation  one  half  of  the  sum  enacted  for  the  former  case,  besides  what  is 
owing  to  them  for  the  part  of  the  monthly  pay  corresponding  to  the  days  which  have 
expired  since  their  agreements. 

If  they  accept  the  alteration,  and  the  voyage  occasions  an  increase  of  pay  through 
the  greater  distance  or  other  circumstances,  this  shall  be  arranged  privately,  or  by 
amicable  arbitrators  in  the  event  of  disagreement. 

No  reduction  can  be  made  in  the  agreed  pay,  although  the  voyage  is  confined  to  a 
nearer  place. 

If  the  revocation  or  alteration  of  the  voyage  proceeds  from  the  shippers  or 
freighters,  the  managing  owner  shall  be  entitled  to  claim  from  them  such  compensa- 
tion as  is  justly  due. 

714.  If  the  revocation  of  the  voyage  proceeds  from  a  just  cause  which  is  in- 
dependent of  the  wish  of  the  managing  owner  and  shippers,  and  the  vessel  has  not 
left  the  port,  the  members  of  the  crew  shall  only  be  entitled  to  recover  the  pay  earned 
up  to  the  day  when  the  revocation  was  effected. 

715.  The  following  shall  be  just  causes  for  revoking  a  voyage:  1.  A  declaration 
of  war  or  interdiction  of  trade  with  the  Power  to  whose  territory  the  vessel  would  be 
bound;  —  2.  A  state  of  blockade  of  the  port  of  her  destination,  or  a  plague  happening 
after  the  contract;  —  3.  A  prohibition  against  receiving  the  goods  composing  the 
cargo  of  the  vessel,  in  the  same  port ;  —  4.  The  detention  or  arrest  thereof  by  order  of 
the  Government,  or  for  any  other  cause  independent  of  the  will  of  the  managing 
owner;  —  5.  The  unseaworthiness  of  the  vessel. 

716.  If  one  of  the  first  three  causes  mentioned  in  the  preceding  article  occurs 
after  the  commencement  of  the  voyage,  the  seamen  shall  be  paid  in  the  port  where 
the  master  thinks  fit  to  put  in  for  the  advantage  of  the  vessel  and  cargo,  according 
to  the  time  that  they  have  served  thereon ;  but  if  the  vessel  has  to  continue  her  voyage, 
the  master  and  crew  may  mutually  require  the  contract  to  be  performed. 

In  the  event  of  the  fourth  cause  occurring,  the  crew  shall  continue  to  be  paid  half 
their  wages,  if  the  contract  was  by  the  month;  but  if  the  detention  exceeds  three 
months,  the  undertaking  shall  be  rescinded,  on  paying  the  crew  the  sum  which  they 
ought  to  have  received  under  their  contract  if  the  voyage  had  been  finished.  And  if 
the  contract  was  at  a  lump  sum  for  the  voyage,  the  contract  must  be  performed  in 
the  terms  agreed. 

In  the  f3th  case,  the  crew  shall  only  be  entitled  to  recover  the  agreed  pay;  but  if 
the  unseaworthiness  of  the  vessel  proceeds  from  the  carelessness  or  unskilfulness  of 
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6  impericia  del  capitan,  del  maquinista  6  del  piloto,  indemiiizard.n  k  la  tripulaoion 
de  los  perjuicios  sufridos,  salva  siempre  la  responsabilidad  criminal  i  que  hubiere 
lugar. 

717.  Navegando  la  tripulaoion  4  la  parte,  no  tendra  derecho  por  causa  de 
revocacion,  demora  6  mayor  extension  de  viaje,  mas  que  a  la  parte  proporcional 
que  le  corresponda  en  la  indemnizacion  que  hagan  al  fondo  comun  del  buque  las 
personas  responsables  de  aqueUas  ocurrencias. 

718.  Si  el  buque  y  su  carga  se  perdieren  totalmente  por  apresamiento  6  nau- 
fragio,  quedara  extinguido  todo  derecho,  asi  por  parte  de  la  tripulaoion  para  reola- 
mar  salario  alguno,  como  por  la  del  naviero  para  el  reembolso  de  las  anticipaciones 
hechas. 

Si  se  salvare  alguna  parte  del  buque  6  del  cargamento,  6  de  uno  y  otro,  la  tri- 
pulaoion ajustada  a  sueldo,  incluso  el  capitan,  conservara  su  derecho  sobre  el  sal- 
vamento  hasta  donde  alcanoen,  asi  los  restos  del  buque  como  el  importe  de  los  fletes 
de  la  carga  salvada ;  mas  los  marineros  que  naveguen  a  la  parte  del  flete,  no  tendran 
derecho  alguno  sobre  el  salvamento  del  casco,  sino  sobre  la  parte  del  flete  salvado. 
Si  hubieran  trabajado  para  recoger  los  restos  del  buque  naufrago,  se  les  abonara 
sobre  el  valor  de  lo  salvado  una  gratifioacion  proporoionada  a  los  esfuerzos  hechos 
y  a  los  riesgos  arrostrados  para  conseguir  el  salvamento. 

719.  El  hombre  de  mar  que  enfermare  no  perdera  su  derecho  al  salario  durante 
la  navegacion,  a  no  proceder  la  enfermedad  de  un  acto  suyo  culpable.  De  todos 
modos,  se  suplira  del  fondo  comun  el  gasto  de  la  asistencia  y  curaoion,  a  calidad 
de  reintegro. 

Si  la  dolencia  procediere  de  herida  recibida  en  servicio  6  defensa  del  buque, 
el  hombre  de  mar  serd,  asistido  y  curado  por  cuenta  del  fondo  comun,  deduciendose 
ante  todo  de  los  produotos  del  flete,  los  gastos  de  asistencia  y  curaoion. 

720.  Si  el  hombre  de  mar  muriese  durante  la  navegacion,  se  abonara  a  sus 
herederos  lo  ganado  y  no  percibido  de  su  haber,  segun  su  ajuste  y  la  ooasion  de  su 
muerte,  a  saber :  Si  hubiere  fallecido  de  muerte  natural  y  estuviere  ajustado  a  sueldo, 
se  le  abonara  lo  devengado  hasta  el  dia  de  su  faUecimiento;  —  Si  el  ajuste  hubiere 
sido  a  un  tanto  por  viaje,  le  correspondera  la  mitad  de  lo  devengado  si  el  hombre 
de  mar  faUeoio  en  la  travesia  a  la  ida,  y  el  todo  si  navegando  a  la  vuelta;  —  Y  si 
el  ajuste  hubiere  sido  a  la  parte  y  la  muerte  hubiere  ocurrido  despues  de  em- 
prendido  el  viaje,  se  abonara  a  los  herederos  toda  la  parte  correspondiente  al 
hombre  de  mar;  pero  habiendo  este  faUeoido  antes  de  salir  el  buque  del  puerto,  no 
tendran  los  herederos  derecho  a  reclamacion  alguna.  —  Si  la  muerte  hubiere 
ocurrido  en  defensa  del  buque,  el  hombre  de  mar  serd  considerado  vivo,  y  se 
abonara  a  sus  herederos,  oonoluido  el  viaje,  la  totalidad  de  los  salarios  a  la  parte 
Integra  de  utiHdades  que  le  correspondieren,  como  a  los  demas  de  su  clase. 

En  igual  forma  se  oonsiderara  presente  al  hombre  de  mar  apresado  defendiendo 
el  buque,  para  gozar  de  los  mismos  beneficios  que  los  demas;  pero  habiendo  sido 
por  desouido  u  otro  accidente  sin  relacion  con  el  servicio,  solo  percibira  los  salarios 
devengados  hasta  el  dia  de  su  apresamiento. 

721.  El  buque  con  sus  maquinas,  aparejo,  pertrechos  y  fletes,  estaran  afectos 
a  la  responsabilidad  de  los  salarios  devengados  por  la  tripulaoion  ajustada  a  sueldo 
6  por  viaje,  debiendose  haoer  la  liquidaoion  y  pago  en  el  intermedio  de  una  expedi- 
cion  a  otra. 

Emprendida  una  nueva  expedicion,  perderan  la  prefencia  los  creditos  de  aquella 
clase  procedentes  de  la  anterior. 

722.  Los  ofioiales  y  la  tripulaoion  del  buque  quedaran  libres  de  todo  oom- 
promiso,  si  lo  estiman  oportuno,  en  los  cases  siguientes:  1.°  Si  antes  de  comenzar 
el  viaje  intentare  el  capitan  variarlo,  6  si  sobreviniere  una  guerra  maritima  con  la 
nacion  adonde  el  buque  estaba  destinado;  —  2.°  Si  sobreviniere  y  se  deolarare 
oficialmente  una  enfermedad  epidemica  en  el  puerto  de  destino;  —  3.°  Si  el  buque 
cambiase  de  propietario  6  de  capitan. 

723.  Se  entendera  por  dotacioh  de  un  buque  el  conjunto  de  todos  los  indivi- 
duos  embarcados,  de  capitan  .a  mozo  de  camara,  necesarios  para  su  direcoion,  ma- 
niobras  y  servicio;  y  por  lo  tanto  estaran  oomprendidos  en  la  dotacion  de  tripu- 
laoion los  pilotos,  maquinistas,  fogoneros  y  demas  cargos  de  a  bordo  no  especifi- 
cados;  pero  no  lo  estaran  los  pasajeros  ni  los  individuos  que  el  buque  Uevare  de 
transporte. 
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the  master,  of  the  engineer  or  of  the  navigating  officer,  he  shall  compensate  the 
crew  for  the  damage  suffered,  saving  always  any  criminal  liability  which  may 
exist. 

717.  When  the  crew  are  sailing  on  shares,  they  shall  not  be  entitled  on  the  ground 
of  revocation,  delay  or  greater  extent  of  the  voyage,  to  more  than  the  proportional 
share  belonging  to  them  in  the  compensation  made  to  the  common  fund  of  the  vessel 
by  the  persons  responsible  for  such  occurrences. 

718.  If  the  vessel  and  her  cargo  are  totally  lost  by  capture  or  shipwreck,  all 
rights  shall  be  and  remain  extinguished,  both  on  the  part  of  the  crew  for  claiming  any 
pay,  and  on  that  of  the  managing  owner  for  repayment  of  the  advances  made. 

If  a  part  of  the  vessel  or  of  the  cargo  is  salved,  or  of  both,  a  crew  who  have  been 
engaged  for  wages,  including  the  master,  shall  preserve  their  right  of  lien  on  the 
salvage  so  far  as  they  extend,  both  on  the  remains  of  the  vessel  and  the  amount  of  the 
freight  for  the  salved  cargo ;  but  the  seamen  who  sail  at  a  share  of  the  freight,  shall 
not  be  entitled  to  any  hen  on  the  salvage  of  the  huU,  but  only  on  the  share  of  the 
salved  freight.  If  they  have  worked  to  salve  the  remains  of  a  shipwrecked  vessel, 
they  shall  be  paid  wages  on  the  security  of  what  is  salved  in  proportion  to  the  effort 
made  and  to  the  risks  faced  to  succeed  in  salving. 

719.  A  seaman  who  becomes  ill  shall  not  lose  his  right  to  pay  during  the  navi- 
gation, unless  the  illness  arises  from  his  own  culpable  act.  At  all  events,  the  ex- 
pense of  aid  and  treatment  shall  be  suppUed  out  of  the  common  fund,  subject  to 
repayment. 

If  the  illness  arises  from  a  wound  received  in  the  service  or  defence  of  the  vessel, 
the  seaman  shall  be  assisted  and  treated  on  account  of  the  common  fund,  the  ex- 
penses of  assistance  and  treatment  being  deducted  in  priority  out  of  the  proceeds 
of  the  freight. 

720.  If  a  seaman  dies  during  a  voyage,  his  heirs  shall  be  paid  the  wages  which 
he  earned  but  did  not  receive,  according  to  his  agreement  and  the  occasion  of  his 
death,  that  is  to  say:  1.  If  he  died  a  natural  death  and  was  engaged  for  wages, 
what  he  earned  shall  be  paid  up  to  the  day  of  his  death ;  —  If  the  agreement  was  at  a 
lump  sum  for  the  voyage,  haH  of  what  was  earned  shall  belong  to  him,  if  the  seaman 
died  in  the  course  of  the  outward  voyage,  and  the  whole  if  sailing  on  the  homeward 
voyage;  —  And  if  the  agreement  was  on  shares  and  the  death  occurred  after  the 
commencement  of  the  voyage,  his  heirs  shall  be  paid  the  whole  of  the  share  falling 
to  the  seaman;  but  if  he  died  before  the  vessel  left  the  port,  his  heirs  shall  not  be 
entitled  to  make  any  claim.  —  If  the  death  occurred  in  defence  of  the  vessel,  the 
seaman  shall  be  considered  to  be  aUve,  and  his  heirs  shall  be  paid  on  the  conclusion 
of  the  voyage,  the  whole  of  the  pay  according  to  the  whole  share  of  the  profit  which 
would  belong  to  him  as  to  the  others  of  his  class. 

In  the  same  way  a  seaman  who  has  been  captured  while  defending  the  vessel  shall 
be  considered  to  be  present,  for  the  purpose  of  enjoying  the  same  profits  as  the  others ; 
but  if  he  has  been  captured  through  carelessness  or  other  accident  unrelated  to  the 
service,  he  shall  only  receive  the  pay  due  up  to  the  day  of  his  capture. 

721.  The  vessel  together  with  her  engines,  tackle,  stores  arid  freight  shall  be 
subject  to  the  liability  for  the  pay  earned  by  the  crew  engaged  for  wages  or  by  the 
voyage,  and  the  settlement  and  payment  must  be  made  in  the  interval  between  one 
voyage  and  another. 

When  a  fresh  voyage  has  been  commenced,  that  class  of  credit  arising  from  the 
preceding  voyage  shall  lose  priority. 

722.  If  they  think  well,  the  officers  and  crew  of  a  vessel  shall  be  free  from  all 
their  undertakings  in  the  following  cases:  1.  If  the  master  attempts  to  change  the 
voyage  before  it  has  commenced,  or  if  a  maritime  war  supervenes  with  the  Nation 
to  which  the  vessel  is  bound;  —  2.  If  an  epidemic  disease  supervenes  or  is  officially 
declared  in  the  port  of  destination;  —  3.  If  the  vessel  changes  owner  or  master. 

723.  The  complement  of  a  vessel  means  the  combination  of  all  the  persons 
shipped,  from  the  master  to  the  steward,  who  are  necessary  for  her  management, 
manoeuvres  and  service;  and  therefore  the  navigating  officers,  engineers,  stokers 
and  men  of  other  unspecified  offices  on  board  shall  be  included  in  the  complement  of 
the  crew;  but  this  shall  not  apply  to  the  passengers  or  the  persons  for  whom  the  vessel 
acts  as  a  means  of  conveyance. 
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oomeroio  maritimo. 

Capitulo  IV.    De  los  sobrecargos. 

724.  Los  sobrecargos  desempenaran  a  bordo  las  funciones  administrativas  que 
les  hubieren  conferido  el  naviero  6  los  cargadores;  llevaran  la  cuenta  y  razon  de 
sus  operaciones  en  un  Ubro  que  tendra  las  mismas  circunstancias  y  requisites  exigi- 
dos  al  de  contabilidad  del  capitan,  y  respetaran  4  este  en  bus  atribuciones  como 
jefe  de  la  embarcacion. 

Las  facultades  y  responsabilidad  del  capitan  cesan  con  la  presencia  del  sobre- 
cargo,  en  cuanto  a  la  parte  de  administracion  legitimamente  conferida  a  este,  sub- 
sistiendo  para  todas  las  gestiones  que  son  inseparables  de  su  autoridad  y  empleo. 

725.  Seran  aplicables  a  los  sobrecargos  todas  las  disposiciones  contenidas 
en  el  capitulo  II  del  titulo  III,  Ubro  II,  sobre  capacidad,  modo  de  contratar-y 
responsabilidad  de  los  factores. 

726.  Los  sobrecargos  no  podran  hacer,  sin  autorizacion  6  pacto  expreso, 
negocio  alguno  por  cuenta  propia  durante  su  viaje,  fuera  del  de  la  pacotiUa  que 
por  costumbre  del  puerto  donde  se  hubiere  despachado  el  buque,  les  sea  permitido. 

Tampoco  podran  invertir  en  el  viaje  de  retomo  mas  que  el  producto  de  la 
pacotiUa,  a  no  mediar  autorizacion  expresa  de  los  comitentes. 

Titulo  III.    De  los  contratos  especiales  de  comercio  maritimo. 

Capitulo  I.    Del  contrato  de  fletamento. 

De  las  formas  y  efectos  del  contrato  de  fletamento. 

727.  El  contrato  de  fletamento  debera  extenderse  por  dupUcado  en  poUza 
firmada  por  los  contratantes,  y  cuando  alguno  no  sepa  6  no  pueda,  por  dos  testigos 
a  su  ruego.  La  poUza  de  fletamento  contendra,  ademas  de  las  condiciones  Ubre- 
mente  estipuladas,  las  circunstancias  siguientes:  1.°  La  clase,  nombre  y  porte  del 
buque;  —  2.°  Su  pabeUon  y  puerto  de  matricula;  —  3.°  El  nombre,  apeUido  y 
domiciUo  del  capitan;  • —  4.°  El  nombre,  apelUdo  y  domicUio  del  naviero,  si  este 
contratare  el  fletamento;  —  5.°  El  nombre,  apeUido  y  domiciUo  del  fletador,  y 
si  manifestare  obrar  por  comision,  el  de  la  persona  por  cuya  cuenta  hace  el  con- 
trato; —  6.°  El  puerto  de  carga  y  descarga;  —  7.°  La  cabida,  niimero  de  tone- 
ladas  6  cantidad  de  peso  6  medida  que  se  obUguen  respectivamente  a  cargar  y  a 
conducir,  6  si  es  total  el  fletamento;  —  8.°  El  flete  que  haya  de  pagar,  expresando 
si  ha  de  ser  una  cantidad  alzada  por  el  viaje,  6  un  tanto  al  mes,  6  por  las  cavi- 
des  que  se  hubieren  de  ocupar,  6  por  el  peso  6  la  medida  de  los  efectos  en  que  con- 
sista  el  cargamento,  6  de  cualquiera  otro  modo  que  se  hubiere  convenido ;  — ^  9.  °  El 
tanto  de  capa  que  se  haya  de  pagar  al  capitan;  —  10.°  Los  dias  convenidos  para 
la  carga  y  descarga;  —  11.°  Las  estadias  y  sobreestadias  que  habran  de  contarse 
y  lo  que  por  cada  una  de  eUas  se  hubiere  de  pagar. 

728.  Si  se  recibiere  el  cargamento  sin  haber  firmado  la  poUza,  el  contrato  se 
entendera  celebrado  con  arreglo  a  lo  que  resulte  del  conocimiento,  unico  titulo, 
en  orden  a  la  carga,  para  fijar  los  derechos  y  obUgaciones  del  naviero,  del  capitan 
y  del  fletador. 

729.  Las  polizas  del  fletamento  contratado  con  intervencion  del  corredor 
que  certifique  la  autenticidad  de  las  firmas  de  los  contratantes  por  haberse  puesto 
en  su  presencia,  haran  prueba  plena  en  juicio,  y  si  resultare  entre  eUas  discordancia, 
se  estara  a  la  que  concuerde  con  la  que  el  corredor  debera  conservar  en  su  registro 
si  6ste  estuviere  con  arreglo  k  derecho.  Tambien  haran  fe  las  poUzas,  aun  cuando 
no  haya  intervenido  corredor,  siempre  que  los  contratantes  reconozcan  como  suyas 
las  firmas  puestas  en  eUas. 

No  habiendo  intervenido  corredor  en  el  fletamento  ni  reconociendose  las  firmas, 
se  decidiran  las  dudas  por  lo  que  resulte  del  conocimiento,  y  a  falta  de  este,  por 
las  pruebas  que  suministren  las  partes. 

730.  Los  contratos  de  fletamento  celebrados  por  el  capit4n  en  ausencia  del 
naviero,  seran  vaUdos  y  eficaces  aun  cuando  al  celebrarlos  hubiera  obrado  en  con- 
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Chapter  IV.    Supercargoes. 

724.  Supercargoes  shall  discharge  such  administrative  functions  on  board  as 
have  been  conferred  on  them  by  the  managing  owner  or  the  shippers;  they  shall 
keep  account  and  entry  of  their  operations  in  a  book  which  shall  contain  the  same 
particulars  and  requisites  as  are  required  for  the  account  book  of  the  master,  and 
they  shall  owe  respect  to  the  latter  in  his  attributes  as  head  of  the  vessel. 

When  a  supercargo  is  present,  the  powers  and  responsibility  of  the  master 
cease,  so  far  as  concerns  the  share  of  the  administration  lawfully  conferred  on  the 
former,  but  they  subsist  for  all  matters  which  are  inseparable  from  his  authority 
and  employment. 

725.  All  the  provisions  contained  in  Chapter  II,  Title  HI,  Book  II  about 
legal  capacity,  mode  of  contracting  and  liability  of  managers  shall  apply  to  super- 
cargoes. 

726.  In  the  absence  of  authorisation  or  express  agreement,  supercargoes  may  not 
do  any  business  on  their  own  account  during  their  voyage,  apart  from  that  of  small 
wares  which  may  be  allowed  them  by  the  custom  of  the  port  whence  the  vessel  has 
been  despatched. 

Nor  may  they  invest  in  the  return  voyage  more  than  the  proceeds  of  the  said 
small  wares,  in  the  absence  of  the  express  authorisation  of  their  principals. 

Title  III.    Special  contracts  of  maritime  trade. 

Chapter  I.    Contracts  of  affreightment. 

The  forms  and  effects  of  contracts  of  affreightment. 

727.  Contracts  of  affreightment  must  be  drawn  in  dupUcate  in  a  contract  signed 
by  the  contracting  parties,  and  when  one  of  the  parties  does  not  know  how  to  sign  or 
is  unable  so  to  do,  then  by  two  witnesses  at  his  request.  The  contract  of  affreight- 
ment shall  contain  the  following  particulars  in  addition  to  other  terms  which  the 
parties  are  at  Hberty  to  stipulate:  1.  The  class,  name  und  tonnage  of  the  vessel;  — 
2.  Her  flag  and  port  of  register ;  —  3.  The  name,  surname  and  address  of  the  master ;  — 
4.  The  name,  surname  and  address  of  the  managing  owner,  if  he  makes  the  contract 
of  affreightment;  —  5.  The  name,  surname  and  address  of  the  freighter,  and  if  he 
states  that  he  is  acting  as  agent,  the  name,  surname  and  address  of  the  person 
on  whose  behalf  he  makes  the  contract;  —  6.  The  ports  of  loading  and  discharge;  — 
7.  The  capacity,  number  of  tons  or  the  quantity  by  weight  or  measurement  which 
they  undertake  to  load  and  carry,  or  whether  the  affreightment  is  of  the  whole 
vessel;  —  8.  The  freight  to  be  paid,  stating  whether  it  is  a  lump  sum  for  the  voyage, 
or  so  much  per  month,  or  by  the  space  which  is  to  be  occupied,  or  by  the  weight  or 
measurement  of  the  goods  whereof  the  cargo  is  to  consist,  or  whatever  other  mode 
may  be  agreed;  —  9.  The  amount  of  primage  which  is  to  be  paid  to  the  master;  — 
10.  The  days  agreed  for  loading  and  discharging;  —  11.  The  days  and  extra  days 
on  demurrage  which  are  to  be  counted  and  what  is  to  be  paid  for  each. 

728.  If  the  cargo  is  received  without  the  contract  having  been  signed,  the  con- 
tract shall  be  deemed  to  have  been  made  in  accordance  with  what  results  from  the 
bill  of  lading  as  the  only  document  of  title  as  regards  the  cargo  for  fixing  the  rights 
and  duties  of  the  managing  owner,  the  master  and  the  freighter. 

729.  Contracts  of  affreightment  which  are  made  with  the  intervention  of  a 
broker  who  certifies  the  authenticity  of  the  signatures  of  the  contracting  parties  as 
having  been  placed  in  his  presence,  shall  be  complete  evidence  in  legal  proceedings, 
and  if  there  appears  to  be  a  disagreement  between  them,  the  one  which  agrees  with 
that  which  the  broker  has  to  keep  in  his  register  shall  prevail,  if  this  book  is  kept 
according  to  law.  The  contracts  shall  also  be  evidence,  although  no  broker  has  taken 
part  therein,  provided  that  the  contracting  parties  acknowledge  the  signatures  placed 
thereon  to  be  their  own. 

When  no  broker  has  taken  part  in  the  affreightment  and  the  signatures  are  not 
acknowledged,  the  doubts  shall  be  decided  by  the  results  of  the  bill  of  lading,  and, 
failing  this,  by  other  evidence  suppUed  by  the  parties. 

730.  Contracts  of  affreightment  which  are  made  by  the  master  in  the  absence 
of  the  managing  owner,  shall  be  vahd  and  operative  although  in  making  them  he  has 
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traveiici6ii  a  las  ordenes  e  instrucciones  del  naviero  6  fletante;  pero  quedara  a 
6ste  expedita  la  accion  contra  el  capitan  para  el  resarcimiento  de  perjuicios. 

731.  Si  en  la  p61iza  del  fletamento  no  constare  el  plazo  en  que  hubieren  de 
veriflcarse  la  carga  y  descarga,  se  seguira  el  uso  del  puerto  donde  se  ejecuten  estas 
operaoiones.  Pasado  el  plazo  estipulado  6  el  de  costumbre,  y  no  constando  en  el 
contrato  de  fletamento  clausula  expresa  que  fije  la  indenmizacion  de  la  demora, 
tendra  derecho  el  capitan  k  exigir  las  estadias  y  sobreestadias  que  hayan  trascurrido 
en  cargar  y  descargar. 

732.  Si  durante  el  viaje  quedare  el  buque  inservible,  el  capitan  estara  ob- 
ligado  k  fletar  a  su  costa  otro  en  buenas  condiciones,  que  reciba  la  carga  y  la  portee 
a  su  destino,  a  cuyo  efecto  tendra  obUgacion  de  buscar  buque,  no  solo  en  el  puerto 
de  arribada,  sino  en  los  inmediatos,  hasta  la  distancia  de  150  kilometros. 

Si  el  capitan  no  proporcionare,  por  indolencia  6  malicia,  buque  que  conduzca 
el  cargamento  a  su  destino,  los  cargadores,  previo  un  requerimiento  al  capitan 
para  que  en  termino  improrrogable  procure  flete,  podran  contratar  el  fletamento, 
acudiendo  a  la  autoridad  judicial  en  solicitud  de  que  sumariamente  apruebe  el  con- 
trato que  hubieren  hecho.  La  misma  autoridad  obligara,  por  la  via  de  apremio, 
al  capitan,  a  que  por  su  cuenta  y  bajo  su  responsabilidad,  se  lleve  a  efecto  el  fleta- 
mento hecho  por  los  cargadores. 

Si  el  capitan,  a  pesar  de  su  diligencia,  no  encontrare  buque  para  el  flete, 
depositara  la  carga  a  disposicion  de  los  cargadores,  a  quienes  dara  cuenta  de  lo 
ocurrido  en  la  primera  ocasion  que  se  le  presente,  regulandose  en  estos  casos  el 
flete  por  la  distancia  recorrida  en  el  buque,  sin  que  haya  lugar  a  indenmizacion 
alguna. 

733.  El  flete  se  devengara  segun  las  condiciones  estipuladas  en  el  contrato, 
y  si  no  estuvieren  expresas,  6  fueren  dudosas,  se  observaran  las  reglas  siguientes: 
1.°  Fletado  el  buque  por  meses  6  por  dias,  empezara  a  correr  el  flete  desde  el 
dia  en  que  se  ponga  el  buque  a  la  carga;  —  2.°  En  los  fletamentos  hechos  por 
un  tiempo  determinado,  empezara  a  correr  el  flete  desde  el  mismo  dia;  —  3.°  Si 
los  fletes  se  ajustaren  por  peso,  se  hara  el  pago  por  el  peso  bruto,  incluyendo  los 
envases,  como  barricas  6  cualquier  otro  objeto  en  que  vaya  contenida  la  carga. 

734.  Devengaran  flete  las  mercancias  vendidas  por  el  capitan  para  atender 
a  la  reparaci6n  indispensable  del  casco,  maquinaria  6  aparejo,  6  para  necesidades 
imprescindibles  y  urgentes. 

El  precio  de  estas  mercaderias  se  fijara  segun  el  6xito  de  la  expedicion,  a  saber : 
1."  Si  el  buque  Uegare  a  salvo  al  puerto  del  destino,  el  capitan  las  abonard  al 
precio  que  obtengan  las  de  la  misma  clase  que  en  61  se  vendan;  —  2.°  Si  el 
buque  se  perdiere,  al  que  hubieran  obtenido  en  venta  las  mercaderias. 

La  misma  regla  se  observara  en  el  abono  del  flete,  que  sera  entero  si  el  buque 
Uegare  a  su  destino,  y  en  proporcion  de  la  distancia  recorrida  si  se  hubiere  perdido 
antes. 

735.  No  devengaran  flete  las  mercaderias  arrojadas  al  mar  por  razon  de  sal- 
vamento  comtin;  pero  su  importe  sera  considerado  como  averia  gruesa,  contandose 
aquel  en  proporcion  a  la  distancia  recorrida  cuando  fueron  arrojadas. 

736.  Tampoco  devengaran  flete  las  mercaderias  que  se  hubieren  perdido  por 
naufragio  6  varada,  ni  las  que  fueren  presa  de  piratas  6  enemigos. 

Si  se  hubiere  recibido  el  flete  por  adelantado,  se  devolvera,  a  no  mediar  pacto 
en  contrario. 

737.  Rescatandose  el  buque  6  las  mercanderias,  6  salvandose  los  efectos  del 
naufragio,  se  pagara  el  flete  que  corresponda  a  la  distancia  recorrida  por  el  buque 
porteando  la  carga;  y  si  reparado  la  Uevare  hasta  el  puerto  del  destino,  se  abonara 
el  flete  por  entero,  sin  perjuicio  de  lo  que  corresponda  sobre  la  averia. 

738.  Las  mercaderias  que  sufran  deterioro  6  diminucion  por  vicio  propio  6 
mala  cahdad  y  condicion  de  los  envases,  6  por  caso  fortuito,  devengardn  el  flete 
integro  y  tal  como  se  hubiere  estipulado  en  el  contrato  de  fletamento. 

739.  El  aumento  natural  que  en  peso  6  medida  tengan  las  mercaderias  car- 
gadas  en  el  buque,  cedera  en  beneficio  del  dueno  y  devengara  el  flete  correspond- 
iente,  fijado  en  el  contrato  para  las  mismas. 
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acted  in  contravention  of  the  orders  and  instructions  of  the  managing  owner  or  ship- 
owner;  but  the  latter  shall  have  an  unincumbered  right  of  action  against  the  master 
for  recouping  the  damages. 

731.  If  the  periods  in  which  the  loading  and  discharge  are  to  be  effected  do  not 
appear  in  the  contract  of  affreightment,  the  usage  of  the  port  where  these  operations 
are  carried  out  shall  be  followed.  At  the  expiration  of  the  agreed  period  or  of  the 
customary  time,  there  appearing  no  express  term  in  the  contract  of  affreightment  to 
fix  compensation  for  the  delay ,  the  master  shall  be  entitled  to  make  a  claim  for  the 
days  and  extra  days  on  demurrage  which  have  transpired  in  loading  or  discharging. 

732.  If  the  vessel  becomes  unserviceable  during  the  voyage,  the  master  shall 
be  obliged  to  charter  another  in  good  condition  at  his  own  expense,  to  receive  the 
cargo  and  carry  it  to  its  destination,  for  which  purpose  he  shall  be  under  the  obliga- 
tion of  seeking  a  vessel,  not  only  in  the  port  of  enforced  call,  but  in  the  near  ports, 
within  a  distance  of  150  kilometres. 

If  through  indolence  or  ill-will  the  master  fails  to  provide  a  vessel  to  carry  the 
cargo  to  its  destination,  the  shippers,  after  a  request  to  the  master  to  procure  an 
affreightment  withia  an  absolute  term,  may  make  the  affreightment  themselves, 
and  apply  to  the  judicial  authority  with  a  request  for  the  summary  approbation  of 
the  contract  made  by  them.  The  same  authority  shall  by  way  of  apremio  oblige  the 
master  to  carry  out  the  affreightment  made  by  the  shippers  on  his  own  account  and 
under  his  own  responsibility. 

If,  in  spite  of  his  diligence,  the  master  fails  to  find  a  vessel  for  affreighting, 
he  shall  deposit  the  cargo  at  the  disposal  of  the  shippers,  to  whom  he  shall  report 
what  has  occurred  on  the  first  opportunity  which  presents  itself,  the  freight  being 
regulated  by  the  distance  traversed  by  the  vessel,  without  liability  for  any  compen- 
sation. 

733.  The  freight  shall  be  earned  according  to  the  terms  stipidated  in  the 
contract,  and  when  they  are  not  expressed  or  are  doubtful,  the  following  rules  shall 
be  observed:  I.  When  the  vessel  is  chartered  by  the  month  or  day,  the  freight  shall 
begin  to  run  from  the  day  that  the  vessel  is  reaay  to  receive  cargo ;  —  2.  In  affreight- 
ments which  are  made  for  a  fixed  time,  the  freight  shall  begin  to  run  from  the  same 
day;  —  3.  If  the  freights  are  arranged  by  weight,  payment  shall  be  made  by  the 
gross  weight,  including  the  containers,  such  as  barrels  or  any  other  object  wherein 
the  cargo  is  contained. 

734.  Goods  which  are  sold  by  the  master  to  meet  the  indispensable  repair  of  the 
hull,  machinery  or  tackle,  or  for  unavoidable  and  urgent  necessities,  shall  earn 
freight. 

The  price  of  these  goods  shall  be  fixed  according  to  the  issue  of  the  expedition, 
that  is  to  say:  1.  If  the  vessel  arrives  safely  at  the  port  of  her  destination,  the  master 
shall  pay  for  them  at  the  price  which  goods  of  the  same  kind  obtain  when  sold 
thereat ;  —  2.  If  the  vessel  is  lost,  at  that  which  the  goods  fetched  at  the  sale. 

The  same  rule  shall  be  observed  in  paying  the  freight,  which  shall  be  entire  if 
the  vessel  arrives  at  her  destination,  and  in  proportion  to  the  distance  traversed  if 
she  has  been  lost  before. 

735.  Goods  which  are  jettisoned  by  reason  of  the  general  salvage,  shall  not 
earn  freight;  but  their  value  shall  be  considered  as  general  average,  and  shall  be 
reckoned  in  the  proportion  of  the  distance  traversed  when  they  were  jettisoned. 

736.  Nor  shall  goods  which  have  been  lost  by  shipwreck  or  stranding  earn 
freight,  nor  those  which  have  been  captured  by  pirates  or  enemies. 

If  the  freight  has  been  received  in  advance,  it  shall  be  returned,  if  there  is  no 
bargain  to  the  contrary. 

737.  When  the  vessel  or  the  goods  are  rescued,  or  the  effects  salved  from 
shipwreck,  such  freight  shall  be  paid  as  corresponds  to  the  distance  traversed 
by  the  vessel  carrying  the  cargo ;  and  if,  after  being  repaired,  she  carries  it  to  the 
port  of  destination,  the  freight  shall  be  paid  in  full,  without  prejudice  to  what  is 
due  for  average. 

738.  Goods  which  suffer  deterioration  or  depreciation  through  inherent  defect 
or  bad  quality  or  condition  of  the  containers,  or  by  fortuitous  accident,  shall  earn 
the  entire  freight  and  such  as  has  been  stipulated  in  the  contract  of  affreightment. 

739.  The  natural  increment  in  weight  or  measure  shown  by  goods  loaded  on 
a  vessel,  shall  accrue  to  the  profit  of  the  owner  and  shall  earn  the  corresponding 
freight  as  fixed  in  the  contract  for  the  goods  themselves. 
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740.  El  cargamento  estara  especialmente  afeoto  al  pago  de  los  fletes,  de  los 
gastos  y  derechos  causados  por  el  mismo,  que  deban  reembolsar  los  cargadores, 
y  de  la  parte  que  pueda  corresponderle  en  averia  gruesa;  pero  no  sera  licito  al  ca- 
pitdn  dilatar  la  descarga  por  recelo  de  que  deje  de  cumpHrse  esta  obHgacion. 

Si  existiere  motivo  de  desconfianza,  el  juez  6  tribunal,  a  instancia  del  capitan, 
podra  acordar  el  deposito  de  las  mercaderias  hasta  que  sea  completamente  rein- 
tegrado. 

741.  El  capitan  podra  solicitar  la  venta  del  cargamento  en  la  proporcion 
necesaria  para  el  pago  del  flete,  gastos  y  averias  que  le  correspondan,  reservandose 
el  derecho  de  reclamar  el  resto  de  lo  que  por  estos  conceptos  le  fuere  debido,  si  lo 
realizado  por  la  venta  no  bastase  a  cubrir  su  credito. 

742.  Los  efectos  cargados  estard.n  obligados  preferentemente  a  la  responsa- 
bilidad  de  sus  fletes  y  gastos  durante  veinte  dias,  a  contar  desde  su  entrega  6  de- 
posito. Durante  este  plazo,  se  podra  solicitar  la  venta  de  los  mismos,  aunque  haya 
otros  acreedores  y  ocurra  el  caso  de  quiebra  del  cargador  6  del  consignatario. 

Este  derecho  no  podra  ejercitarse,  sin  embargo,  sobre  los  efectos  que  despues 
de  la  entrega  hubiesen  pasado  a  una  tercera  persona  sin  maUcia  de  esta  y  por  titulo 
oneroso. 

743.  Si  el  consignatario  no  fuese  haUado  6  se  negare  a  recibir  el  cargamento, 
debera  el  juez  6  tribunal,  a  instancia  del  capitan,  decretar  su  deposito  y  disponer 
la  venta  de  lo  que  fuere  necesario  para  el  pago  de  los  fletes  y  demas  gastos  que 
pesaren  sobre  el. 

Asimismo  tendra  lugar  la  venta  cuando  los  efectos  depositados  ofrecieren 
riesgo  de  deterioro,  6  por  sus  condiciones  u  otras  circunstancias  los  gastos  de  con- 
servacion  y  custodia  fueren  desproporcionados. 

Capitulo  II.    De  los  derechos  y  obligaciones  del  fletante. 

744.  El  fletante  6  el  capitan  se  atendra  en  los  contratos  de  fletamento  a  la 
cabida  que  tenga  el  buque,  6  a  la  expresamente  designada  en  su  matricula,  no  toler- 
andose  mas  diferencia  que  la  de  2  por  100  entre  la  manifestada  y  la  que  tenga  en 
reaUdad. 

Si  el  fletante  6  el  capitan  contrataren  mayor  carga  que  la  que  el  buque  puede 
conducir,  atendido  su  arqueo,  indemnizaran  a  los  cargadores  a  quienes  dejen  de 
cumpUr  su  contrato,  los  perjuicios  que  por  su  falta  de  cumplimiento  les  hubiesen 
sobrevenido  segun  los  casos,  a  saber: 

Si  ajustado  el  fletamento  de  un  buque  por  un  solo  cargador,  resultare  error 
6  engano  en  la  cabida  de  aquel,  y  no  optare  el  fletador  por  la  rescision,  cuando  le 
correspond  a  este  derecho,  se  reducira  el  flete  en  proporcion  de  la  carga  que  el  buque 
deje  de  recibir,  debiendo  ademas  indemnizar  el  fletante  al  fletador  de  los  perjuicios 
que  hubiere  ocasionado. 

Si  por  el  contrario,  fueren  varios  los  contratos  de  fletamento,  y  por  falta  de 
cabida  no  pudiere  embarcarse  toda  la  carga  contratada,  y  ninguno  de  los  fletadores 
optare  por  la  rescision,  se  dara  la  preferencia  al  que  ya  tenga  introducida  y  colo- 
cada  en  el  buque,  y  los  demas  obtendran  el  lugar  que  les  corresponda,  segun  el 
orden  de  fechas  de  sus  contratos. 

No  apareciendo  esta  prioridad,  podran  cargar,  si  les  conviniere,  a  prorrata 
de  las  cantidades  de  peso  6  extension  que  cada  uno  haya  contratado,  y  quedara 
el  fletante  obligado  al  resarcimiento  de  danos  y  perjuicios. 

745.  Si  recibida  por  el  fletante  una  parte  de  carga,  no  encontrare  la  que  falte 
para  formar  al  menos  las  tres  quintas  partes  de  las  que  puede  portear  el  buque, 
al  precio  que  hubiere  fijado,  podra  sustituir  para  el  trasporte  otro  buque  visitado 
y  declarado  a  proposito  para  el  mismo  viaje,  siendo  de  su  cuenta  los  gastos  de  tras- 
bordo  y  el  aumento,  si  lo  hubiere,  en  el  precio  de  flete.  Si  no  le  fuere  posible  esta 
sustitucion,  emprendera  el  viaje  en  el  plazo  convenido;  y  no  habiendolo,  a  los  quince 
dias  de  haber  comenzado  la  carga,  si  no  se  ha  estipulado  otra  cosa. 

Si  el  dueno  de  la  parte  embarcada  le  procurase  cargar  a  los  mismos  precios 
y  con  iguales  6  proporcionadas  condiciones  a  las  que  acepto  en  la  recibida,  no  podra. 
el  fletante  6  capitan  negarse  a  aceptar  el  resto  del  cargamento;  y  si  lo  resistiese, 
tendrd  derecho  el  cargador  d  exigir  que  se  haga  a  la  mar  el  buque  con  la  carga  que 
tuviere  d  bordo. 
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740.  The  cargo  shall  be  especially  liable  to  payment  of  the  freight,  of  the 
expenses  and  dues  caused  thereby,  which  the  shippers  must  repay,  and  for  their 
corresponding  share  of  general  average ;  but  it  shall  not  be  lawful  for  the  master  to 
postpone  the  unloading  through  suspicion  that  this  obligation  may  not  be  per- 
formed. 

If  there  are  reasons  for  mistrust,  the  judge  or  tribunal,  at  the  instance  of  the 
master,  may  order  the  goods  to  be  deposited  until  it  is  paid  in  full. 

741.  The  master  may  apply  that  the  cargo  be  sold«in  the  proportion  necessary 
for  pajdng  the  freight,  expenses  and  average  affecting  it,  with  the  reservation  of  the 
right  to  claim  the  rest  of  what  may  be  due  to  him  on  these  grounds,  if  the  proceeds 
of  the  sale  are  insufficient  to  meet  his  credit. 

742.  The  goods  shipped  shall  be  preferentially  liable  to  answer  their  freight 
and  expenses  for  twenty  days,  reckoned  from  their  delivery  or  deposit.  During  this 
period,  sale  thereof  may  be  applied  for,  although  there  are  other  creditors  and  the 
bankruptcy  of  the  shipper  or  consignee  supervenes. 

This  right  cannot  be  enforced,  however,  on  goods  which  have  passed  to  third 
persons  after  the  delivery,  without  malice  on  their  part  and  for  valuable  consider- 
ation. 

743.  If  the  consignee  is  not  to  be  found  or  refuses  to  receive  the  cargo,  the 
judge  or  tribunal  at  the  instance  of  the  master,  must  order  it  to  be  deposited  and 
direct  the  sale  of  what  is  necessary  for  paying  the  freight  and  other  expenses  to 
which  it  is  subject. 

The  sale  shall  likewise  take  place  when  the  deposited  goods  show  risk  of  deter- 
ioration, or  the  expenses  of  preservation  and  custody  are  out  of  proportion  owing  to 
their  condition  or  other  circumstances. 

Chapter  11.     Rights  and  obligations  of  shipowners. 

744.  In  contracts  of  affreightment,  the  shipowner  or  master  shall  pay  attention 
to  the  capacity  of  the  vessel,  or  to  that  expressly  defined  ia  her  register,  as  no  more 
difference  than  two  per  cent,  is  allowed  between  that  shown  and  what  she  has  in 
fact. 

If  the  shipowner  or  master  contracts  for  more  cargo  than  that  which  the  vessel 
can  carry,  in  consideration  of  her  measurement,  he  shall  compensate  the  shippers 
whose  contracts  he  fails  to  perform,  for  such  damage  as  has  been  occasioned  them 
through  the  non-performance  according  to  the  case,  that  is  to  say: 

If  the  affreightment  of  a  vessel  has  been  arranged  by  a  single  shipper,  and  there 
proves  to  be  a  mistake  or  deception  in  her  capacity,  and  the  freighter  does  not  elect 
to  rescind,  when  he  possesses  this  right,  the  freight  shall  be  reduced  in  proportion 
to  the  cargo  which  the  vessel  fails  to  receive,  the  shipowner  being  also  bound  to 
compensate  the  freighter  for  the  damage  he  has  occasioned  him. 

If  on  the  other  hand  there  are  several  contracts  of  affreightment,  and  owing  to 
want  of  capacity  the  whole  of  the  contracted  cargo  cannot  be  shipped,  and  none  of 
the  freighters  elect  to  rescind,  preference  shall  be  given  to  the  one  who  has  already 
introduced  and  stowed  it  aboard,  and  the  others  shall  obtain  the  place  belonging  to 
them  according  to  the  order  of  date  of  their  contracts. 

When  there  is  no  such  priority,  they  may,  if  they  think  fit,  load  in  proportion  to 
the  quantities  by  weight  or  measurement  which  each  has  bargained  for,  and  the 
shipowner  shall  be  obliged  to  pay  compensation  for  damage. 

745.  If,  after  part  of  the  cargo  has  been  received  by  the  shipowner,  he  faUs  to 
meet  with  sufficient  to  form  at  least  three  fifth  parts  of  what  the  vessel  can  carry,  at 
the  price  which  he  has  fixed,  he  may  substitute  another  vessel  for  the  carriage, 
which  has  been  surveyed  and  declared  suitable  for  the  voyage  in  question,  but  he 
shall  bear  the  expenses  of  transhipment  and  the  increase,  if  any,  in  the  price  of 
the  freight.  If  this  substitution  is  impossible  for  him,  he  shall  undertake  the  voyage 
at  the  agreed  time ;  and  when  none  has  been  agreed,  then  fifteen  days  from  having 
commenced  to  load,  it  there  is  no  agreement  to  the  contrary. 

If  the  owner  of  the  part  shipped  procures  cargo  at  the  same  prices  and  under 
equal  or  proportional  terms  to  those  which  he  accepted  for  the  received  cargo,  the 
shipowner  or  master  cannot  refuse  to  accept  the  rest  of  the  shipment;  and  if  he  refuses 
it  the  shipper  shall  be  entitled  to  require  the  vessel  to  put  to  sea  with  the  cargo 
which  she  has  on  board. 
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746.  Cargadas  las  tres  quintas  parted  del  buque,  el  fletante  no  podra,  sin 
consentimiento  de  los  fletadores  6  cargadores,  sustituir  con  otro  el  designado  en  el 
contrato,  so  pena  de  constituirse  por  ello  responsable  de  todos  los  danos  y  perjui- 
cios  que  sobrevengan  durante  el  viaje  al  cargamento  de  los  que  no  hubieren  con- 
sentido  la  sustitucion. 

747.  Fletado  un  buque  por  entero,  el  capitan  no  podra,  sin  consentimiento 
del  fletador,  recibir  carga  de  otra  persona;  y  si  lo  hiciere,  podrd  dicho  fletador  obli- 
garle  a  desembarcarla  y  a  que  le  indemnice  los  perjuicios  que  por  ello  se  le  sigan. 

748.  Seran  de  cuenta  del  fletante  todos  los  perjuicios  que  sobrevengan  al  fleta- 
dor por  retardo  voluntario  del  capitan  en  emprender  el  viaje,  segun  las  reglas  que 
van  prescritas,  siempre  que  fuera  requerido  notarial  6  judacialmente  a  hacerse  a 
la  mar  en  tiempo  oportuno. 

749.  Si  el  fletador  llevase  al  buque  mas  carga  que  la  contratada,  podra  ad- 
mitirsele  el  exceso  de  flete  con  arreglo  al  precio  estipulado  en  el  contrato,  pudiendo 
colocarse  con  buena  estiba  sin  perjudicar  a  los  demas  cargadores ;  pero  si  para  colo- 
carla  hubiere  de  faltarse  a  Ieis  buenas  condiciones  de  estiba,  deberd.  el  capitan  recha- 
zarla  6  desembarcarla  a  costa  del  propietario. 

Del  mismo  modo  el  capitan  podra,  antes  de  saUr  del  puerto,  echar  en  tierra 
las  mercaderias  introducidas  a  bordo  clandestinamente,  6  portearlas,  si  pudiera 
hacerlo  con  buena  estiba,  exigiendo  por  razon  de  flete  el  precio  mas  alto  que  hubiere 
pactado  en  aquel  viaje. 

750.  Fletado  el  buque  para  recibir  la  carga  en  el  puerto,  se  presentara  el  capi- 
tan al  consignatario  designado  en  su  contrato,  y  si  no  le  entregare  la  carga,  dara 
aviso  al  fletador,  cuyas  instrucciones  esperara,  corriendo  entretanto  las  estadias 
convenidas,  6  las  que  fueren  de  uso  en  el  puerto,  si  no  hubiere  sobre  ello  pacto  ex- 
preso  en  contrario.  No  recibiendo  el  capitan  contestacion  en  el  termino  necesario 
para  eUo,  hara  diligencias  para  encontrar  flete;  y  si  no  lo  haUare  despues  de  haber 
corrido  las  estadias  y  sobreestadias,  f  ormalizara  protesta  y  regresara  al  puerto  donde 
contrato  el  fletamento. 

El  fletador  pagara  el  flete  por  entero,  descontando  el  que  haya  devengado  por 
las  mercaderias  que  se  hubiesen  trasportado  a  la  ida  y  i  la  vuelta,  si  se  hubieran 
cargado  por  cuenta  de  terceros. 

Lo  mismo  se  observara  cuando  el  buque  fletado  de  ida  y  vuelta  no  sea  habi- 
litado  de  carga  para  su  retomo. 

751.  Perdera  el  capitan  el  flete  e  indemnizara  a  los  cargadores,  siempre  que 
6stos  prueben,  aun  contra  el  acta  de  reconocimiento,  si  se  hubiere  practicado  en 
el  puerto  de  salida,  que  el  buque  no  se  haUaba  en  disposicidn  para  navegar  al  reci- 
bir la  carga. 

752.  Subsistira  el  contrato  de  fletamento  si  careciendo  el  capitan  de  instruc- 
ciones del  fletador,  sobreviniere  durante  la  navegacion  declaracion  de  guerra  6  bio- 
queo.  En  tal  caso,  el  capitan  debera  dirigirse  al  puerto  neutral  y  seguro  mas  cer- 
cano,  pidiendo  y  aguardando  ordenes  del  cargador,  y  los  gastos  y  salaries  deven- 
gados  en  la  detencion,  se  pagaran  como  averia  comun. 

Si  por  disposicion  del  cargador  se  hiciere  la  descarga  en  el  puerto  de  arribada, 
se  devengard  por  entero  el  flete  de  ida. 

753.  Si  trascurrido  el  tiempo  necesario,  a  juicio  del  juez  6  tribunal,  para  reci- 
bir las  ordenes  del  cargador,  el  capitan  continuase  careciendo  de  instrucciones,  se 
depositara  el  cargamento,  el  cual  quedara  afecto  al  pago  del  flete  y  gasto  de  su 
cargo  en  la  demora,  que  se  satisfaran  con  el  producto  de  la  parte  que  primero  se 
venda. 

Capitulo  III.    De  las  obligaciones  del  fletador. 

754.  El  fletador  de  un  buque  por  entero  podra  subrogar  el  flete  en  todo  6  en 
parte  a  los  plazos  que  mas  le  convinieren,  sin  que  el  capitan  pueda  negarse  a  recibir 
a  bordo  la  carga  entregada  por  los  segundos  fletadores,  siempre  que  no  se  alteren 
las  condiciones  del  primer  fletamento,  y  que  se  pague  al  fletante  la  totalidad  del 
precio  convenido,  aun  cuando  no  se  embarque  toda  la  carga,  con  la  limitacion  que 
se  establece  en  el  articulo  siguiente. 

755.  El  fletador  que  no  completare  la  totalidad  de  la  carga  que  se  obligo  a 
embarcar,  pagara  el  flete  de  la  que  deje  de  cargar,  a  menos  que  el  capitin  no  hubiere 
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746.  When  three  fifth  parts  of  the  vessel  have  been  loaded,  the  shipowner 
cannot  replace  the  one  named  in  the  contract  by  another,  without  the  consent  of 
the  freighters  or  shippers,  on  pain  of  becoming  thereby  hable  for  all  the  damage 
which  happens  during  the  voyage  to  the  cargo  of  those  who  have  not  consented  to 
the  substitution. 

747.  When  a  vessel  has  been  chartered  as  a  whole,  the  master  may  not  accept 
the  ca,rgo  of  another  person  without  the  consent  of  the  charterer;  and,  if  he  does  so, 
the  said  charterer  may  compel  him  to  discharge  it  and  to  compensate  for  the  damage 
incurred  by  him  thereby. 

748.  AH  damage  which  happens  to  the  charterer  by  the  voluntary  delay  of  the 
master  in  commencing  the  voyage  according  to  the  foregoing  rules  shall  be  borne  by 
the  shipowner,  provided  that  a  notarial  or  judicial  demand  has  been  made  upon 
him  to  put  to  sea  in  proper  time. 

749.  If  the  freighter  carries  more  cargo  on  the  vessel  than  that  contracted  for, 
the  excess  affreightment  may  be  allowed  at  the  price  agreed  in  the  contract,  if  it 
is  possible  to  give  good  stowage  without  prejudicing  the  other  shippers;  but  if  in 
order  to  place  it  there  is  a  necessary  failure  of  good  conditions  of  stowage,  the  master 
must  reject  it  or  discharge  it  at  the  expense  of  the  owner. 

In  the  same  way  the  master,  before  leaving  the  port,  may  land  goods  which  have 
been  brought  on  board  clandestinely,  or  may  carry  them,  if  he  can  do  so  with  good 
stowage,  and  demand  as  freight  the  highest  price  which  he  has  agreed  for  that 
voyage. 

750.  When  a  vessel  has  been  chartered  to  receive  cargo  at  a  port,  the  master 
shall  present  himself  to  the  agent  designated  in  his  contract,  and  if  he  fails  to  deliver 
him  the  cargo,  he  shall  advise  the  charterer  and  shall  await  his  instructions,  the 
agreed  lay  days  or  the  lay  days  customary  in  the  port  running  meanwhile,  if  it  has 
not  been  otherwise  expressly  agreed  in  the  contract.  If  the  master  does  not  receive 
an  answer  within  the  time  necessary  therefor,  he  shall  take  steps  to  find  an  affreight- 
ment; and  if  he  fails  to  find  one  after  the  days  and  extra  days  on  demurrage  have 
expired,  he  shall  draw  up  a  protest  and  return  to  the  port  where  he  contracted  the 
affreightment. 

The  charterer  shall  pay  the  freight  in  full,  after  deducting  what  the  vessel  has 
earned  for  goods  which  have  been  carried  outwards  and  inwards,  if  they  have  been 
shipped  on  account  of  third  persons. 

The  same  shall  be  observed  when  a  vessel  which  has  been  chartered  for  the  rovmd 
voyage  is  not  in  condition  to  receive  return  cargo. 

751.  The  master  shaU  lose  the  freight  and  shall  compensate  the  shippers, 
whenever  the  latter  prove,  although  in  opposition  to  the  terms  of  the  survey,  if  this 
has  taken  place  in  the  port  of  departure,  that  the  vessel  was  not  in  condition  to  sail 
when  the  cargo  was  received. 

752.  The  contract  of  affreightment  shall  subsist  if  a  declaration  of  war  or  a 
blockade  supervenes  during  the  voyage,  and  the  master  is  without  instructions  from 
the  freighter.  In  that  event,  the  master  must  make  for  the  nearest  safe  neutral 
port  and  ask  for  and  await  orders  from  the  freighter,  and  the  expenses  and  pay 
which  accrue  during  the  detention  shall  be  paid  as  general  average. 

If  the  discharge  is  effected  in  the  port  of  forced  arrival  under  orders  from  the 
freighter,  the  outward  freight  shall  be  earned  in  full. 

753.  If  after  the  time  which  is  necessary  for  receiving  the  orders  of  the  shipper 
has  expired,  according  to  the  opinion  of  the  judge  or  tribunal,  the  master  continues 
without  instructions,  the  cargo  shall  be  deposited,  but  shall  be  subject  to  payment 
of  the  freight  and  the  expenses  of  its  charge  during  the  delay,  which  shall  be  met  out 
of  the  proceeds  of  the  part  which  is  first  sold. 

Chapter  III.    The  obligations  of  the  freighter. 

754.  The  charterer  of  the  whole  of  a  vessel  may  sublet  the  affreightment  in  whole 
or  in  part  for  times  which  are  most  convenient  to  him,  without  the  master  having 
power  to  refuse  to  receive  on  board  the  cargo  which  is  delivered  by  the  sub- 
freighters, provided  that  the  terms  of  the  original  charter  are  not  altered,  and  that 
the  whole  of  the  agreed  price  is  paid  to  the  shipowner,  even  when  the  whole  cargo  is 
not  shipped,  but  subject  to  the  limitation  enacted  in  the  following  article. 

755.  A  freighter  who  fails  to  complete  the  whole  of  the  cargo  which  he  bound 
himself  to  ship,  shall  pay  the  freight  for  what  he  fails  to  ship,  unless  the  master  has 
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tornado  otra  carga  para  completar  el  cargamento  del  buque,  en  cuyo  caso  abonara 
el  primer  fletador  las  diferencias  si  las  hubiere. 

756.  Si  el  fletador  embarcare  efectos  diferentes  de  los  que  manifesto  al  tiempo 
de  contratar  el  fletamento,  sin  conocimiento  del  fletante  6  capitan,  y  por  eUo  sobre- 
vinieren  per  juicios,  por  coniiscacion,  embargo,  detencion  u  otras  causas,  al  fletante  6  a 
los  cargadores,  respondera  el  causante  con  el  importe  de  su  cargamento  y  ademas 
con  sus  bienes,  de  la  indemnizaeion  completa  a  todos  los  perjudicados  por  culpa. 

757.  Si  las  mercaderias  embarcadas  lo  fueren  con  un  fin  de  ilicito  comercio 
y  hubiesen  sido  llevadas  a  bordo  a  sabiendas  del  fletante  6  del  capitan,  estos,  manco- 
munadamente  con  el  dueno  de  eUas,  seran  responsables  de  todos  los  perjuicios  que 
se  originen  a  los  demas  cargadores;  y  axmque  se  hubiere  pactado,  no  podran  exigir 
del  fletador  indemnizaeion  alguna  por  el  dano  que  resulte  al  buque. 

758.  En  caso  de  arribada  para  reparar  el  casco  del  buque,  maquinaria  6  aparejos, 
los  cargadores  deberan  esperar  a  que  el  buque  se  repare,  pudiendo  descargarlo  a 
su  costa  si  lo  estimaren  conveniente. 

Si  en  beneficio  del  cargamento  expuesto  a  deterioro  dispusieren  los  cargadores 
6  el  tribimal,  6  el  consul,  6  la  autoridad  competente  en  pais  extranjero,  hacer  la 
descarga  de  las  mercaderias,  seran  de  cuenta  de  aqueUos  los  gastos  de  descarga 
y  recarga. 

759.  Si  el  fletador,  sin  concurrir  alguno  de  los  casos  de  fuerza  mayor  expre- 
sados  en  el  articulo  precedente,  quisiere  descargar  sus  mercaderias  antes  de  Uegar 
al  puerto  de  su  destino,  pagara  el  flete  por  entero,  los  gastos  de  arribada  que  se 
hiciere  a  su  instancia  y  los  danos  y  perjuicios  que  se  causaren  a  los  demas  car- 
gadores si  los  hubiere. 

760.  En  los  fletamentos  a  carga  general,  cualquiera  de  los  cargadores  podra 
descargar  las  mercaderias  antes  de  emprender  su  viaje,  pagando  medio  flete,  el  gasto 
de  estibar  y  reestibar,  y  cualquier  otro  perjuicio  que  por  esta  causa  se  origine  a 
los  demas  cargadores. 

761.  Hecha  la  descarga  y  puesto  el  cargamento  a  disposicion  del  consigna- 
tario,  este  debera  pagar  inmediatamente  al  capitan  el  flete  devengado  y  los  demas 
gastos  de  que  fuere  responsable  dicho  cargamento. 

La  capa  debera  satisfacerse  en  la  misma  proporcion  y  tiempo  que  los  fletes, 
rigiendo  en  cuanto  a  eUa,  todas  las  alteraciones  y  modificaciones  a  que  estos  estu- 
vieren  sujetos. 

762.  Los  fletadores  y  cargadores  no  podran  hacer,  para  el  pago  del  flete  y 
demas  gastos,  abandono  de  las  mercaderias  averiadas  por  vicio  propio  6  caso  fortuito. 
Procedera,  sin  embargo,  el  abandono  si  el  cargamento  consistiere  en  liquidos  y  se 
hubieren  derramado,  no  quedando  en  los  envases  sino  una  cuarta  parte  de  su  con- 
tenido. 

Capitulo  IV.  De  la  rescision  total  6  parcial  del  contra  tode  fletamento. 

763.  A  peticion  del  fletador  podra  rescindirse  el  contrato  de  fletamento:  1.°  Si 
antes  de  cargar  el  buque  abandonare  el  fletamento  pagando  la  mitad  del  flete  con- 
venido ;  —  2.  °  Si  la  cabida  del  buque  no  se  hallase  conf orme  con  la  que  figura  en 
el  certiJEicado  de  arqueo,  6  si  hubiere  error  en  la  designacion  del  pabellon  con  que 
navega;  —  3.°  Si  no  se  pusiere  el  buque  a  disposicion  del  fletador  en  el  plazo  y 
forma  convenidos;  —  4.°  Si  salido  el  buque  a  la  mar,  arribare  al  puerto  de  salida 
por  riesgo  de  piratas,  enemigos  6  tiempo  contrario,  y  los  cargadores  convinieren  en 
su  descarga;  —  En  el  2.°  y  3.°  caso,  el  fletante  indemnizara  al  fletador  de  los 
perjuicios  que  se  le  irroguen;  —  En  el  4.°,  el  fletante  tendra  derecho  al  flete  por 
entero  del  viaje  de  ida;  —  Si  el  fletamento  se  hubiere  ajustado  por  meses,  pagaran 
los  fletadores  el  importe  libre  de  una  mesada,  siendo  el  viaje  a  un  puerto  del 
mismo  mar,  y  dos  si  fuere  a  mar  distinto;  —  5.°  Si  para  reparaciones  urgentes 
arribase  el  buque  durante  el  viaje  a  un  puerto  y  prefirieren  los  fletadores  disponer 
de  las  mercaderias.  Cuando  la  dilacion  no  exceda  de  treinta  dias,  pagaran  los 
cargadores  por  entero  el  flete  de  ida.  Si  la  dilacion  excediere  de  treinta  dias,  solo 
pagaran  el  flete  proporcional  a  la  distancia  recorrida  por  el  buque. 

764.  A  peticion  del  fletante  podra  rescindirse  el  contrato  de  fletamento :  1.  °  Si 
el  fletador,  cumphdo  el  termino  de  las  sobreestadias,  no  pusiere  la  carga  al  costado; 
—  En  este  caso  el  fletador  debera  satisfacer  la  mitad  del  flete  pactado,  ademas 
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taken  other  cargo  to  complete  the  loading  of  the  vessel,  in  which  event  the  first 
freighter  shall  pay  the  difference,  it  any. 

756.  If  the  freighter  ships  goods  different  to  those  which  he  declared  at  the 
time  of  contracting  the  affreightment,  without  the  knowledge  of  the  shipowner  or  of 
the  master,  and  thereby  damage  supervenes  to  the  shipowner  or  the  shippers,  through 
confiscation,  arrest,  detention  or  other  causes,  the  person  causing  it  shall  be  answer- 
able with  the  value  of  his  cargo  and  also  with  his  property,  for  full  compensation  to 
all  persons  injured  by  his  culpa. 

757.  If  the  goods  are  shipped  with  the  object  of  ilHcit  trade  and  have  been  car- 
ried on  board  with  the  knowledge  of  the  shipowner  or  of  the  master,  the  latter  in 
common  with  their  owner  shall  be  liable  for  all  the  damage  caused  to  the  shippers ; 
and  no  compensation  can  be  demanded  of  the  freighter  for  the  damage  resulting  to 
the  vessel,  although  an  agreement  has  been  made  to  that  effect. 

758.  In  the  event  of  a  forced  call  to  repair  the  hull,  machinery  or  tackle  of 
the  vessel,  the  shippers  must  wait  untU  the  vessel  is  repaired,  but  they  may  discharge 
her  at  their  own  expense,  if  they  think  fit. 

If  the  shippers  or  the  tribunal,  or  the  consul  or  competent  authority  in  a  for- 
eign country,  order  the  goods  to  be  discharged,  for  the  benefit  of  a  cargo  exposed  to 
deterioration,  the  expenses  of  the  discharge  and  reloading  shall  be  borne  by  the 
shippers. 

759.  If  the  freighter  in  the  absence  of  any  of  the  cases  of  vis  major  stated  in 
the  preceding  article,  wishes  to  discharge  his  goods  before  arriving  at  the  port  of 
their  destination,  he  shall  pay  the  freight  in  full,  the  expenses  of  the  call  when  made 
at  his  instance  and  the  damage  caused  to  other  shippers,  if  any. 

760.  In  affreightments  for  general  cargo,  any  of  the  shippers  may  discharge 
the  goods  before  the  voyage  is  begun,  on  paying  half  freight,  the  expense  of 
stowage  and  restowage  and  all  other  detriment  which  is  thereby  caused  to  the 
other  shippers. 

761.  When  the  discharge  has  been  effected  and  the  cargo  placed  at  the  dis- 
posal of  the  consignee,  he  must  immediately  pay  the  earned  freight  to  the  master, 
together  with  the  other  expenses  for  which  the  said  cargo  is  liable. 

The  primage  must  be  paid  in  the  same  proportion  and  at  the  same  time  as  the 
freights  and  all  the  alterations  and  modifications  to  which  the  freights  are  subject 
shall  apply  thereto. 

762.  For  paying  the  freight  and  other  expenses  the  freighters  and  shippers 
cannot  abandon  goods  which  have  been  damaged  through  their  own  defect  or  fortui- 
tous event.  Nevertheless,  abandonment  may  take  place  if  the  cargo  consists  of 
liquids  and  they  have  leaked  out,  and  not  more  than  a  fourth  part  of  their  contents 
remains  iu  their  receptacles. 

Chapter  IV.    Total  or  partial  rescission  of  contracts  of  affreightment. 

763.  The  contract  of  affreightment  may  be  rescinded  on  the  application  of  the 
freighter:  1.  If  he  abandons  the  affreightment  before  the  vessel  is  loaded  and  pays 
half  the  agreed  freight;  —  2.  If  the  capacity  of  the  vessel  is  not  in  conformity  with 
the  figure  in  the  certificate  of  measurement,  or  if  there  is  a  mistake  in  naming  the 
flag  under  which  she  sails ;  —  3.  If  the  vessel  is  not  placed  at  the  disposal  of  the  freight- 
er at  the  time  and  in  the  way  agreed;  —  4.  If,  after  the  vessel  has  put  to  sea,  she 
puts  in  at  the  port  of  departure  through  risk  of  pirates,  enemies  or  adverse  weather, 
and  the  shippers  agree  on  her  being  discharged;  —  In  the  2nd  and  3rd  cases,  the 
shipowner  shall  compensate  the  freighter  for  the  damage  incurred  by  him;  —  In 
the  4th  case,  the  shipowner  shall  be  entitled  to  the  freight  in  full  for  the  outward 
voyage;  —  K  the  affreightment  is  arranged  by  the  month,  the  freighters  shall  pay 
the  full  amount  of  one  month's  hire,  when  the  voyage  is  to  a  port  in  the  same  sea, 
and  two  if  the  voyage  is  to  a  different  sea;  —  5.  If  during  the  voyage  the  vessel  calls 
at  a  port  for  urgent  repairs  and  the  freighters  prefer  to  dispose  of  the  goods.  When 
the  delay  does  not  exceed  thirty  days,  the  shippers  shall  pay  the  outward  freight  in 
full.  If  the  delay  exceeds  thirty  days,  they  shall  only  pay  freight  in  proportion 
to  the  distance  traversed  by  the  vessel. 

764.  The  contract  of  affreightment  may  be  rescinded  on  the  application  of  the 
shipowner :  1.  If  the  freighter  fails  to  place  the  cargo  alongside  at  the  expiration  of  the 
extra  demurrage  days;  —  In  this  case  the  freighter  must  pay  half  the  agreed  freight, 
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de  las  estadias  y  sobreestadias  devengadas;  —  2.°  Si  el  fletante  vendiere  el  buque 
antes  de  que  el  fletador  hubiere  empezado  d  cargarlo  y  el  comprador  lo  cargare 
por  su  cuenta;  —  En  este  caso  el  vendedor  indemnizara  al  fletador  de  los  perjuicios 
que  se  le  irroguen;  —  Si  el  nuevo  propietario  del  buque  no  lo  cargare  por  su 
cuenta,  se  respetara  el  contrato  de  fletamento,  indemnizando  el  vendedor  al  com- 
prador, si  aquel  no  le  instruyo  del  fletamento  pendiente  al  tiempo  de  concertar 
la  venta. 

765.  El  contrato  de  fletamento  se  rescindira  y  se  extinguiran  todas  las  acciones 
que  de  61  se  originan,  si  antes  de  hacerse  a  la  mar  el  buque  desde  el  puerto  de  salida, 
ocurriere  alguno  de  los  casos  siguientes:  1.°  La  declaracion  de  guerra  6  interdic- 
cion  del  comercio  con  la  potencia  A  cuyos  puertos  debia  el  buque  hacer  su  viaje; 
—  2.°  El  estado  de  bloqueo  del  puerto  adonde  iba  aquel  destinado  6  peste  que 
sobreviniere  despues  del  ajuste;  —  3.°  La  prohibicion  de  recibir  en  el  mismo 
punto  las  mercaderias  del  cargamento  del  buque;  —  4.°  La  detencion  indefinida 
por  embargo  del  buque  de  orden  del  Gobierno  6  por  otra  causa  independiente 
de  la  voluntad  del  naviero ;  —  5.  °  La  inhabilitacion  del  buque  para  navegar,  sin 
culpa  del  capitan  6  naviero.    La  descarga  se  hara  por  cuenta  del  fletador. 

766.  Si  el  buque  no  pudiere  hacerse  a  la  mar  por  cerramiento  del  puerto  de 
salida  u  otra  causa  pasajera,  el  fletamento  subsistira,  sin  que  ninguna  de  las  partes 
tenga  derecho  a  reclamar  perjuicios.  Los  aKmentos  y  salaries  de  la  tripulacion 
seran  considerados  averia  comiSn. 

Durante  la  interrupcion,  el  fletador  podra  por  su  cuenta  descargar  y  cargar 
a  su  tiempo  las  mercaderias,  pagando  estadias  si  demorare  la  reoarga  despues  de 
haber  cesado  el  motivo  de  la  detencion. 

767.  Quedara  rescindido  parcialmente  el  contrato  de  fletamento,  salvo  pacto 
en  contrario,  y  no  tendra  derecho  el  capitan  mas  que  al  flete  de  ida,  si  por  ocurrir 
durante  el  viaje  la  declaracion  de  guerra,  cerramiento  de  puertos  6  interdiccion 
de  relaciones  comerciales,  arribare  el  buque  al  puerto  que  se  le  hubiere  designado 
para  este  caso  en  las  instrucciones  del  fletador. 

Capitulo  V;    De  los  pasajeros  en  los  viajes  por  mar. 

768.  No  habiendose  convenido  el  precio  del  pasaje,  el  juez  6  tribunal  le  fijara 
sumariamente,  previa  declaracion  de  peritos. 

769.  Si  el  pasajero  no  Uegare  a  bordo  a  la  hora  prefijada,  6  abandonare  el 
buque  siu  permiso  del  capitan  cuando  este  estuviere  pronto  a  salir  del  puerto,  el 
capitan  podra  emprender  el  viaje  y  exigir  el  precio  por  entero. 

770.  El  derecho  al  pasaje,  si  fuese  nominativo,  no  podra  trasmitirse  sin  la 
aquiescencia  del  capitan  6  consignatario. 

771.  Si  antes  de  emprender  el  viaje  el  pasajero  muriese,  sus  herederos  no 
estaran  obhgados  a  satisfacer  sino  la  mitad  del  pasaje  convenido. 

Si  estuvieren  comprendidos  en  el  precio  convenido  los  gastos  de  manutencion, 
el  juez  6  tribunal,  oyendo  a  los  peritos  si  lo  estimare  conveniente,  seiialara  la  cant- 
dad  que  ha  de  quedar  en  beneficio  del  buque. 

En  el  caso  de  recibirse  otro  pasajero  en  lugar  del  fallecido,  no  se  debera  abono 
algimo  por  dichos  herederos. 

772.  Si  antes  de  emprender  el  viaje  se  suspendiese  por  culpa  exclusiva  del 
capitan  6  naviero,  los  pasajeros  tendran  derecho  a  la  devolucion  del  pasaje  y  al 
resarcimiento  de  danos  y  perjuicios;  pero  si  la  suspension  fuere  debida  a  caso  fortuito 
6  de  fuerza  mayor,  6  a  cualquiera  otra  causa  independiente  del  capitan  6  naviero, 
los  pasajeros  solo  tendran  derecho  a  la  devolucion  del  pasaje. 

773.  En  caso  de  interrupcion  del  viaje  comenzado,  los  pasajeros  solo  estardn 
obHgados  k  pagar  el  pasaje  en  proporcion  a  la  distancia  recorrida,  y  sin  derecho  a 
resarcimiento  de  danos  y  perjuicios  si  la  interrupcion  fuere  debida  i,  caso  fortuito 
6  de  fuerza  mayor,  pero  con  derecho  a  indemnizacion  si  la  interrupcion  consistiese 
exclusivamente  en  "el  capitan.  Si  la  interrupcion  procediese  de  la  inhabilitacion 
del  buque  y  el  pasajero  se  conformase  con  esperar  la  reparacion,  no  podrd.  exigirsele 
ningtin  aumento  de  precio  del  pasaje,  pero  serd  de  su  cuenta  la  manutencion  durante 
la  estadia. 
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besides  the  amotmt  for  the  expired  demurrage  and  extra  demurrage  days ;  —  2.  If  the 
shipowner  sells  the  vessel  before  he  has  begun  to  load  her  and  the  buyer  loads  her 
on  his  own  account;  —  In  this  case  the  seller  shall  compensate  the  freighter  for 
the  damage  incurred  by  him;  —  If  the  new  owner  of  the  vessel  does  not  load  her 
on  his  own  account,  the  contract  of  affreightment  shall  be  observed  and  the  seller 
shall  compensate  the  buyer,  if  the  former  failed  to  inform  him  of  the  affreightment 
pending  at  the  tim.e  of  arranging  the  sale. 

765.  The  contract  of  affreightment  shall  be  rescinded  and  all  rights  of  actions 
derived  thereform  shall  be  extinguished,  if  any  of  the  following  events  occur  before 
the  vessel  puts  to  sea  from  the  port  of  departure:  1.  A  declaration  of  war  or  inter- 
diction of  trade  with  the  Power  to  whose  ports  the  vessel  was  to  make  her  voyage;  — 
2.  A  state  of  blockade  of  the  port  to  which  she  was  bound  or  a  plague  happening 
after  the  contract;  —  3.  Prohibition  against  receiving  the  goods  forming  the  cargo 
of  the  vessel  at  the  same  place;  —  4.  Indefinite  detention  through  arrest  of  the 
vessel  by  order  of  the  Government  or  through  some  other  cause  independent  of 
the  will  of  the  managing  owner;  —  5.  The  unseaworthiness  of  the  vessel,  without  the 
culpa  of  the  master  or  managing  owner.  The  discharge  shall  be  effected  on  account 
of  the  freighter. 

766.  If  the  vessel  is  unable  to  put  to  sea  through  closure  of  the  port  of  departure 
or  other  passiag  cause,  the  affreightment  shall  subsist,  and  none  of  the  parties  shall 
be  entitled  to  claim  damages.  The  maintenance  and  pay  of  the  crew  shall  be  deemed 
general  average. 

During  the  interruption,  the  freighter  may  on  his  own  account  discharge  and 
reload  the  goods  at  his  own  time,  but  paying  demurrage,  if  he  delays  to  reship  after 
the  reason  for  the  detention  has  ceased. 

767.  The  contract  of  affreightment  shall  be  partially  rescinded,  saving  an 
agreement  to  the  contrary,  and  the  master  shall  not  be  entitled  to  more  than  the 
outward  freight,  if  the  vessel  has  to  put  in  at  a  port  through  the  happening  during 
the  voyage  of  a  declaration  of  war,  closure  of  ports  or  interdiction  of  commercial 
relations,  and  the  vessel  puts  in  at  the  port  which  has  been  appointed  for  this 
event  in  the  instructions  of  the  freighter. 

Chapter  V.    Passengers  in  sea  voyages. 

768.  When  the  price  of  a  passage  has  not  been  agreed,  the  judge  or  tribunal 
shall  fix  it  in  a  summary  way,  on  previous  evidence  by  experts. 

769.  If  the  passenger  fails  to  arrive  on  board  at  the  hour  fixed,  or  abandons  the 
vessel  without  the  leave  of  the  master  when  the  latter  is  ready  to  sail  from  the  port, 
the  master  may  begin  the  voyage  and  demand  the  price  in  full. 

770.  The  right  to  a  passage,  if  it  is  nominative,  cannot  be  transferred  without 
the  consent  of  the  master  or  agent. 

771.  If  the  passenger  dies  before  the  voyage  is  commenced,  his  heirs  shall  only 
be  obliged  to  pay  half  the  agreed  passage  money. 

If  the  expense  of  maintenance  is  included  in  the  agreed  passage  money,  the  judge 
or  tribunal  shall  fix  the  sum  to  be  paid  for  the  profit  of  the  vessel,  after  hearing 
experts,  if  he  thinks  fit. 

In  the  event  of  another  passenger  being  accepted  in  the  place  of  the  deceased, 
no  payment  shall  be  due  from  the  said  heirs. 

772.  If  a  voyage  is  suspended  before  it  is  commenced  owing  to  the  exclusive 
culpa  of  the  master  or  managing  owner,  the  passengers  shall  be  entitled  to  the  return 
of  the  passage  money  and  to  compensation  for  damage;  but  if  the  suspension  is  due 
to  a  fortuitous  event  or  vis  major,  or  some  other  cause  independent  of  the  master  or 
managing  owner,  the  passengers  shall  only  be  entitled  to  the  return  of  the  passage 
money. 

773.  In  the  case  of  an  interruption  of  a  commenced  voyage,  the  passengers 
shall  only  be  obliged  to  pay  the  passage  money  in  proportion  to  the  distance  traversed, 
and  with  no  right  to  compensation  for  damage,  if  the  interruption  is  due  to  a  fortui- 
tous event  or  vis  major,  but  with  a  right  to  compensation  if  the  interruption  is  due 
exclusively  to  the  master.  If  the  interruption  arises  from  the  unseaworthiness  of  the 
vessel,  and  the  passenger  is  willing  to  await  the  repairing,  he  cannot  be  required  to 
pay  any  increased  passage  money,  but  his  maintenance  during  the  stay  shall  be 
borne  by  himself. 
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En  caso  de  retardo  de  la  salida  del  buque,  los  pasajeros  tienen  derecho  4  perma- 
necer  a  bordo  y  4  la  alimentaci6n  por  cuenta  del  buque,  4  menos  que  el  retardo 
sea  debido  a  caso  fortuito  6  de  fuerza  mayor.  Si  el  retardo  excediera  de  diez 
dias,  tendran  derecho  los  pasajeros  que  lo  soliciten  A  la  devolucion  del  pasaje,  y  si 
fuera  debido  exclusivamente  i,  culpa  del  capitan  6  naviero,  podran  ademas  reclamar 
resarcimiento  de  danos  y  perjuicios.  El  buque  exclusivamente  destinado  al  trasporte 
de  pasajeros  debe  conducirlos  direotamente  al  puerto  6  puertos  de  su  destino,  cual- 
quiera  que  sea  el  numero  de  pasajeros,  baoiendo  todas  las  escalas  que  tenga  marcadas 
en  su  itinerario. 

774.  Rescindido  el  contrato  antes  6  despues  de  emprendido  el  viaje,  el  capitdn 
tendra  derecho  a  reclamar  lo  que  hubiere  suministrado  a  los  pasajeros. 

775.  En  todo  lo  relative  a  la  conservacion  del  orden  y  policia  a  bordo,  los 
pasajeros  se  someterAn  a  las  disposiciones  del  capitd.n,  sin  distincion  alguna. 

776.  La  conveniencia  6  el  interes  de  los  viajeros  no  obHgaran  ni  facultaran 
al  capitdn  para  recalar  ni  para  entrar  en  puntos  que  separen  al  buque  de  su  derrota, 
ni  para  detenerse  en  los  que  deba  6  tuviese  precision  de  tocar,  mas  tiempo  que 
el  exigido  por  las  atenciones  de  la  navegacion. 

777.  No  habiendo  pacto  en  contrario  se  supondra  comprendida  en  el  precio 
del  pasaje  la  manutencion  de  los  pasajeros  durante  el  viaje;  pero  si  fuese  de  cuenta 
de  estos,  el  capitan  tendrd  obligacion,  en  caso  de  necesidad,  de  suministrarles  los 
viveres  precisos  para  su  sustento  por  un  precio  razonable. 

778.  El  pasajero  sera  reputaxio  cargador  en  cuanto  a  los  efectos  que  lleve  a 
bordo,  y  el  capitan  no  responderd  de  lo  que  aquel  conserve  bajo  su  inmediata  y 
peculiar  custo^a,  a  no  ser  que  el  dano  provenga  de  hecho  del  capitan  6  de  la  tripu- 
lacion. 

779.  El  capitan,  para  cobrar  el  precio  del  pasaje  y  gastos  de  manutencion, 
podr4  retener  los  efectos  pertenecientes  al  pasajero,  y  en  caso  de  venta  de  los  mismos, 
gozard  de  preferencia  sobre  los  demas  acreedores,  procediendose  en  eUo  como  si 
se  tratase  del  cobro  de  los  fletes. 

780.  En  caso  de  muerte  de  un  pasajero  durante  el  viaje,  el  capitan  estara 
autorizado  para  tomar  respecto  del  cadaver  las  disposiciones  que  exijan  las  circuns- 
tancias,  y  guardard  cuidadosamente  los  papeles  y  efectos  que  hallare  &  bordo  perte- 
necientes al  pasajero,  observando  cuanto  dispone  el  caso  10  del  art.  686  k  proposito 
de  los  individuos  de  la  tripulacion. 

Capitulo  VI.    Del  conocimiento. 

781.  El  capitan  y  el  cargador  del  buque  tendran  obhgaoion  de  extender  el 
conocimiento,  en  el  cual  se  expresara:  1.°  El  nombre,  matricula  y  porte  del  buque; 

—  2.°  El  del  capitdn  y  su  domicilio;  —  3.°  El  puerto  de  carga  y  el  de  descarga; 

—  4.°  El  nombre  del  cargador;  —  5.°  El  nombre  del  consignatario,  si  el  cono- 
cimiento fuere  nominativo;  —  6.°  La  cantidad,  calidad,  numero  de  los  bultos  y 
marcas  de  las  mercaderias;  —  7.°  El  flete  y  la  capa  contratados. 

El  conocimiento  podrd  ser  al  portador,  a  la  orden  6  a  nombre  de  persona  deter- 
minada,  y  habra  de  firmarse  dentro  de  las  veinticuatro  horas  de  recibida  la  carga 
a  bordo,  pudiendo  el  cargador  pedir  la  descarga  a  costa  del  capitan  si  este  no  lo 
suscribiese,  y  en  todo  caso  los  danos  y  perjuicios  que  por  eUo  le  sobrevinieren. 

782.  Del  conocimiento  primordial  se  sacaran  cuatro  ejemplares  de  igual  tenor, 
y  los  firmaran  todos  el  capitan  y  el  cargador.  De  6stos,  el  cargador  conservara 
uno  y  remitira  otro  al  consignatario;  el  capitan  tomara  dos,  uno  para  si  y  otro 
para  el  naviero. 

Podran  extenderse  ademas  cuantos  conocimientos  estimen  necesarios  los  inte- 
resados ;  pero  ouando  fueren  &,  la  orden  6  al  portador  se  expresard  en  todos  los  ejem- 
plares, ya  scan  de  los  cuatro  primeros  6  de  los  ulteriores,  el  destino  de  cada  uno, 
consignando  si  es  para  el  naviero,  para  el  capitdn,  para  el  cargador  6  para  el  consig- 
natario. Si  el  ejemplar  destinado  &  este  ultimo  se  duplicare,  habra  de  expresarse 
en  el  esta  circunstancia  y  la  de  no  ser  valedero  sino  en  defecto  del  primero. 

783.  Los  conocimientos  al  portador  destinados  al  consignatario  seran  traa- 
feribles  por  la  entrega  material  del  documento;  y  en  virtud  de  endoso,  los  extendi- 
dos  a  la  orden. 
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In  the  event  of  the  sailing  of  the  vessel  being  delayed,  the  passengers 
are  entitled  to  remain  on  board  and  to  maintenance  on  the  account  of  the  vessel, 
unless  the  delay  is  due  to  a  fortuitous  event  or  vis  major.  If  the  delay  exceeds  ten 
days,  the  passengers  shall  be  entitled  to  ask  for  the  passage  money  to  be  returned, 
and  if  it  is  exclusively  due  to  the  cvlfa  of  the  master  or  of  the  managing  owner, 
they  may  also  claim  compensation  for  damage.  A  vessel  which  is  exclusively 
devoted  to  carrjmig  passengers,  must  carry  them  straight  to  the  port  or  ports  of 
her  destination,  whatever  be  the  number  of  passengers,  and  she  must  make  all  the 
calls  which  are  marked  on  her  itinerary. 

774.  'V^Tien  the  contract  is  rescinded  before  or  after  the  voyage  is  commenced,  the 
master  shall  be  entitled  to  claim  what  he  has  supplied  to  the  passengers. 

775.  The  passengers  shall  submit  to  the  orders  of  the  master  without  any  dis- 
tinction, in  all  that  relates  to  the  preservation  of  order  and  cleanliness  on  board. 

776.  The  convenience  or  interests  of  the  travellers  shall  neither  compel  nor 
enable  the  master  to  call  at  or  enter  places  which  take  the  vessel  out  of  her  route,  or 
to  detain  the  vessel  in  those  places  where  she  ought  to  or  must  touch,  for  a  longer 
time  than  that  required  by  considerations  of  navigation. 

777.  When  there  is  no  agreement  to  the  contrary,  the  maintenance  of  the 
passengers  shall  be  deemed  to  be  included  in  the  passage  money;  but  if  this  is  to  be 
borne  by  them,  the  master,  in  case  of  necessity,  shall  be  under  the  obligation  of  sup- 
plying them  with  the  provisions  necessary  for  their  sustenance  at  a  reasonable  price. 

778.  Passengers  shall  be  deemed  to  be  shippers  as  regards  the  effects  which 
they  take  on  board,  and  the  master  shall  not  be  hable  for  what  they  keep  under 
their  immediate  and  peculiar  custody,  unless  the  damage  arises  from  an  act  of  the 
master  or  of  the  crew. 

779.  For  the  purpose  of  recovering  the  price  of  the  passage  and  the  expenses 
of  maintenance,  the  master  may  retain  the  effects  belonging  to  the  passenger  in 
question,  and  in  the  event  of  their  being  sold,  shall  enjoy  priority  over  other 
creditors,  and  the  same  procedure  shall  be  followed  as  in  the  case  of  recovery  of 
freiglit. 

780.  In  the  event  of  the  death  of  a  passenger  during  the  voyage,  the  master  shaU 
be  authorised  to  take  such  measures  with  respect  to  the  body  as  the  circumstances 
require,  and  he  shall  carefully  keep  the  papers  and  effects  belonging  to  the  passenger 
which  are  on  board,  and  observe  the  provisions  which  apply  to  case  10  of  Article  686 
as  regards  the  members  of  the  crew. 

Chapter  VI.     Bills  of  lading. 

781.  The  master  of  the  vessel  and  the  shipper  shall  be  under  the  obligation  to 
draw  the  bUl  of  lading  wherein  shall  be  expressed:  1.  The  name,  register  and  tonnage 
of  the  vessel;  —  2.  The  name  and  address  of  the  master;  —  3.  The  ports  of  loading 
and  discharge;  —  4.  The  name  of  the  shipper;  —  5.  The  name  of  the  consignee,  if 
the  bill  of  lading  is  nominative;  —  6.  The  quantity,  quality,  number  of  parcels  and 
marks  of  the  goods;  —  7.  The  agreed  freight  and  primage. 

Bills  of  lading  may  be  to  bearer,  to  order  or  to  the  name  of  a  person  certain,  and 
must  be  signed  within  twenty-four  hours  of  the  cargo  being  received  on  board,  and 
the  shipper  may  apply  for  discharge  of  his  goods,  at  the  expense  of  the  master,  if 
the  latter  fails  to  sign  it,  and  in  all  cases  for  the  damage  which  has  happened  to  him 
thereby. 

782.  Four  copies  of  like  tenor  shall  be  taken  of  the  original  bill  of  lading,  and 
the  master  and  the  shipper  shall  sign  them  all.  The  shipper  shall  keep  one  of  them 
and  shall  send  another  to  the  consignee.  The  master  shall  take  two,  one  for  himself 
and  another  for  the  managing  owner. 

As  many  bills  of  lading  may  also  be  drawn  as  the  persons  concerned  think 
necessary;  but  when  they  are  to  order  or  to  bearer,  the  destination  of  each  shall  be 
expressed  on  all  the  copies,  whether  the  four  first  or  the  later  copies,  stating  if  they 
are  for  the  managing  owner,  for  the  master,  for  the  shipper  or  for  the  consignee.  If 
the  copy  intended  for  the  latter  is  in  duplicate,  this  fact  must  be  expressed  thereon 
and  that  it  will  only  be  valid  in  the  absence  of  the  first. 

783.  The  bills  of  lading  to  bearer  which  are  intended  for  the  consignee  shall  be 
transferable  by  the  material  deUvery  of  the  document;  and  those  drawn  to  order,  by 
virtue  of  indorsement. 
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En  ambos  casos,  aquel  a  quien  se  trasfiera  el  conocimiento  adquirira  sobre 
las  mercaderias  expresadas  en  61,  todos  los  dereohos  y  acetones  del  cedente  6  del 
endosante. 

784.  El  conocimiento,  formalizado  con  arreglo  4  las  disposiciones  de  este 
tltulo,  hara  fe  entre  todos  los  ioteresados  en  la  carga  y  entre  estos  y  los  asegura- 
dores,  quedando  a  salvo  para  los  ultimoa  la  prueba  en  contrario. 

785.  Si  no  existiere  conformidad  entre  los  conocimientos  y  en  ninguno  se 
advirtiere  enmienda  6  raspadura,  haran  fe  contra  el  capitan  6  el  naviero  y  en  favor 
del  cargador  6  el  consignatario,  los  que  estos  posean  extendidos  y  firmados  por 
aquel;  y  en  contra  del  cargador  6  consignatario  y  en  favor  del  capitan  6  naviero, 
los  que  estos  posean  extendidos  y  firmados  por  el  cargador. 

786.  El  portador  legitimo  de  un  conocimiento  que  deje  de  presentarselo  al 
capitan  del  buque  antes  de  la  descarga,  obligando  a  este  por  tal  omision  a  que  haga 
el  desembarco  y  ponga  la  carga  en  deposito,  respondera  de  los  gastos  de  almace- 
naje  y  demas  que  por  eUo  se  originen. 

787.  El  capitan  no  puede  variar  por  si  el  destino  de  las  mercaderias.  Al  ad- 
mitir  esta  variacion  a  instancia  del  cargador,  debera  recoger  antes  los  conocimientos 
que  hubiere  expedido,  so  pena  de  responder  del  cargamento  al  portador  legitimo 
de  estos. 

788.  Si  antes  de  hacer  la  entrega  del  cargamento  se  exigiere  al  capitan  nuevo 
conocimiento  alegando  que  la  no  presentacion  de  los  anteriores  consiste  en  haberse 
extraviado  6  en  alguna  otra  causa  justa,  tendra  obligacion  de  darlo,  siempre  que 
se  le  afiance  a  su  satisfaccion  el  valor  del  cargamento;  pero  sin  variar  la  consig- 
nacion,  y  expresando  en  el  las  circimstancias  prevenidas  en  el  ultimo  parrafo  del 
art.  782,  cuando  se  trate  de  los  conocimientos  a  que  el  mismo  se  refiere,  bajo  la  pena, 
en  otro  caso,  de  responder  de  dicho  cargamento  si  por  su  omision  fuese  entregado 
indebidamente. 

789.  Si  antes  de  hacerse  el  buque  a  la  mar  falleciere  el  capitan  6  cesare  en  su 
oficio  por  cualquier  accidente,  los  cargadores  tendran  derecho  a  pedir  al  nuevo 
capitan  la  ratiticacion  de  los  primeros  conocimientos,  y  este  debera  darla  siempre  que 
le  scan  presentados  6  devueltos  todos  los  ejemplares  que  se  hubieran  expedido  anterior- 
mente,  y  resulte  del  reconocimiento  de  la  carga  que  se  haUa  conforme  con  los  mismos. 

Los  gastos  que  se  originen  del  reconocimiento  de  la  carga  seran  de  cuenta  del 
naviero,  sin  perjuicio  de  repetirlos  este  contra  el  primer  capitan,  si  dejo  de  serlo  por 
culpa  suya.  No  haciendose  tal  reconocimiento,  se  entendera  que  el  nuevo  capitan 
acepta  la  carga  como  resulte  de  los  conocimientos  expedidos. 

790.  Los  conocimientos  produciran  accion  sumarisima  6  de  apremio,  segun 
los  casos,  para  la  entrega  del  cargamento  y  el  pago  de  los  fletes  y  gastos  que  hayan 
producido. 

791.  Si  varias  personas  presentaran  conocimientos  al  portador,  6  a  la  orden, 
endosados  a  su  favor  en  reclamacion  de  las  mismas  mercaderias,  el  capitan  preferira 
para  su  entrega  k  la  que  presente  el  ejemplar  que  hubiere  expedido  primeramente, 
salvo  el  caso  de  que  el  posterior  lo  hubiera  sido  por  justificacion  del  extravlo  de 
aquel  y  aparecieren  ambos  en  manos  diferentes. 

En  este  caso,  como  en  el  de  presentarse  solo  segundos  6  ulteriores  ejemplares 
que  se  hubieran  expedido  sin  esa  justificacion,  el  capitan  acudira  al  juez  6  tribimal 
para  que  verifique  el  deposito  de  las  mercaderias  y  se  entreguen  por  su  mediacion 
a  quien  sea  procedente. 

792.  La  entrega  del  conocimiento  producira  la  cancelacion  de  todos  los  recibos 
provisionales  de  fecha  anterior,  dados  por  el  capitan  6  sus  subaltemos  en  resguardo 
de  las  entregas  parciales  que  les  hubieren  hecho  del  cargamento. 

793.  Entregado  el  cargamento,  se  devolveran  al  capitan  los  conocimientos  que 
firmo,  6  al  menos  el  ejemplar  bajo  el  cual  se  haga  la  entrega,  con  el  recibo  de  las 
mercaderias  consignadas  en  el  mismo. 

La  morosidad  del  consignatario  le  hara  responsable  de  los  perjuicios  que  la 
dilacion  pueda  ocasionar  al  capitan. 

Capitulo  VII.  Del  contrato  d  la  gruesa  6  prestamo  d  riesgo  maritimo. 

794.  Se  reputard  pr&tamo  &  la  gruesa  6  a  riesgo  maritimo,  aquel  en  que,  bajo 
cualquiera  condicion,  dependa  el  reembolso  de  la  suma  prestaida  y  el  premio  por 
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In  both  cases,  the  person  to  whom  the  bill  of  lading  is  transferred  shall  acquire 
all  the  rights  and  rights  of  action  of  the  transferor  or  indorser  in  respect  of  the  goods 
expressed  therein. 

784.  BiUs  of  lading  drafted  in  accordance  with  the  provisions  of  this  Title,  shall 
be  evidence  as  between  all  persons  interested  in  the  cargo  and  between  the  same  per- 
sons and  the  insurers,  saving  the  right  of  the  latter  to  adduce  evidence  to  the  contrary. 

785.  If  the  bills  of  lading  do  not  agree  with  each  other,  and  there  is  no  alteration 
or  erasure  to  be  noticed  on  any,  those  in  the  possession  of  the  shipper  or  consignee 
which  are  drawn  and  signed  by  the  master  or  managing  owner  shall  be  evidence 
against  the  latter  and  in  favour  of  the  former;  and  those  which  are  in  the  possession 
of  the  master  or  managing  owner  and  are  drawn  and  signed  by  the  shipper  shall  be 
evidence  against  the  latter  and  in  favour  of  the  former. 

786.  The  lawful  holder  of  a  bill  of  lading  who  fails  to  present  it  to  the  master  of 
the  vessel  before  the  discharge,  and  obUges  him  by  such  omission  to  effect  the  dis- 
charge and  place  the  cargo  on  deposit,  shall  be  liable  for  the  expenses  of  warehouse 
rent  and  such  other  expenses  as  are  occasioned  thereby. 

787.  The  master  cannot  by  himself  change  the  destination  of  the  goods; 
when  he  allows  this  change  at  the  instance  of  the  shipper,  he  must  first  collect 
all  the  biUs  of  lading  which  he  has  issued,  on  pain  of  being  Uable  for  the  cargo 
to  the  lawful  holder  thereof. 

788.  If  before  making  dehvery  of  the  cargo,  the  master  is  required  to  give  a  fresh 
bill  of  lading  on  the  plea  that  the  non-presentation  of  the  previous  bUls  was  due  to 
their  having  been  lost  or  to  some  other  just  cause,  he  shall  be  obliged  to  give  it,  pro- 
vided that  the  value  of  the  cargo  is  secured  to  his  satisfaction;  but  without  changing 
the  consignment,  and  expressing  in  the  bill  the  particulars  directed  in  the  last  para- 
graph of  Article  782,  when  dealing  with  bills  of  lading  to  which  the  same  refers ;  on 
pain  of  otherwise  being  liable  for  the  said  cargo  if  it  is  improperly  delivered  through 
his  omission. 

789.  If  the  master  dies  or  retires  from  his  command  through  some  accidental 
circumstance  before  the  vessel  puts  to  sea,  the  shippers  shall  be  entitled  to  ask  the 
new  master  to  confirm  the  original  bills  of  lading,  and  he  must  do  so,  provided 
that  all  the  copies  which  have  been  previously  issued  are  presented  or  returned  to 
him,  and  it  appears  from  the  examination  of  the  cargo  that  it  agrees  with  the  bills. 

The  expenses  which  arise  from  the  examination  of  the  cargo  shall  be  borne  by  the 
managing  owner,  without  prejudice  to  the  latter's  right  to  claim  over  against  the 
former  master,  if  he  retired  through  his  own  culpa.  If  no  such  examination  is  made, 
it  shall  be  understood  that  the  new  master  accepts  the  cargo  as  shown  by  the  issued 
bills  of  lading. 

790.  BiUs  of  lading  shall  give  rise  to  the  most  summary  action  or  that  of 
apremio,  as  the  case  may  be,  for  dehvery  of  the  cargo  and  payment  of  the  freight  and 
expenses  arising  therefrom. 

791 .  If  several  persons  present  bills  of  lading  to  bearer  or  to  order,  the  latter  in- 
dorsed in  their  favour,  and  claim  the  same  goods,  the  master,  for  the  purpose  of 
their  dehvery,  shall  prefer  the  person  who  presents  the  copy  which  he  first  issued, 
except  when  the  later  has  been  issued  on  proof  of  loss  of  the  former  and  they  appear 
in  d&ferent  hands. 

In  this  case,  as  in  that  of  second  or  later  copies  only  being  presented  which  have 
been  issued  without  that  proof,  the  master  shall  resort  to  the  judge  or  tribunal  in 
order  to  make  deposit  of  the  goods  and  for  them  to  be  dehvered  through  the  court  to 
the  proper  person. 

792.  Dehvery  of  the  bill  of  lading  shall  cancel  all  the  provisional  receipts  of  an 
earlier  date,  given  by  the  master  or  his  officers  in  acknowledgment  of  partial  de- 
hveries  of  the  cargo  made  to  them. 

793.  On  delivery  of  the  cargo,  the  bills  of  lading  which  he  signed  shall  be  returned 
to  the  master,  or  at  least  the  copy  on  which  he  made  dehvery,  together  with  a  receipt 
for  the  goods  expressed  therein. 

Delay  on  the  part  of  the  consignee  shall  make  him  hable  for  the  damage  which 
the  delay  may  occasion  the  master. 

Chapter  VII.    Bottomry  contracts  or  bonds.    Loans  at  maritime  risk. 

794.  A  loan  wherein,  under  any  terms  whatever,  the  repayment  of  the  sum  lent 
and  the  premium  agreed  therefor  depend  on  the  safe  arrival  in  port  of  the  effects  on 
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ella  convenido,  del  feliz  arribo  4  puerto  de  los  efeetos  sobre  que  este  heoho,  6  del 
valor  que  obtengan  en  caso  de  siniestro. 

795.  Los  corttratos  a  la  gruesa  podran  celebrarse:  1.°  Por  escritura  publica; 

—  2.°  Por  medio  de  poliza  firmada  por  las  partes  y  el  corredor  que  interviniere ; 

—  3.°  Por  documento  privado. 

De  cualquiera  de  estas  maneras  que  se  celebre  el  contrato,  se  anotara  en  el 
certificado  de  inscripeion  del  buque  y  se  tomara  de  61  razon  en  el  Registro  Mercantil, 
sin  cuyos  requisites  los  creditos  de  este  origen  no  tendr4n,  respecto  a  los  demas, 
la  preferencia  que  segun  su  naturaleza  les  corresponda,  aunque  la  obligacion  sera 
eficaz  entre  los  contratantes.  Los  oontratos  celebrados  durante  el  viaje,  se  regiran 
por  lo  dispuesto  en  el  articulo  685,  y  surtiran  efecto  respecto  de  terceros  desde 
su  otorgamiento  si  fueren  inscritos  en  el  Registro  MercantU  del  puerto  de  la  matri- 
cula  del  buque  antes  de  trascurrir  los  ooho  dias  siguientes  a  su  arribo.  Si  trasounie- 
ran  los  ocho  dias  sin  haberse  hecho  la  inscripeion  en  el  Registro  Mercantil,  los  con- 
tratos  celebrados  durante  el  viaje  de  un  buque  no  surtiran  efecto  respecto  de  terce- 
ros sino  desde  el  dia  y  fecha  de  la  inscripeion. 

Para  que  las  poUzas  de  los  contratos  celebrados  con  arreglo  al  ntimero  2°  tengan 
fuerza  ejecutiva,  deberan  guardar  conformidad  con  el  registro  del  corredor  que 
intervino  en  eUos.  En  los  celebrados  con  arreglo  al  numero  3°  precedera  el  reconoci- 
miento  de  la  firma. 

Los  contratos  que  no  consten  por  escrito  no  produciran  accion  en  juicio. 

796.  En  el  contrato  a  la  gruesa  se  debera  expresar:  1.°  La  clase,  nombre  y 
matricula  del  buque;  —  2.°  El  nombre,  apellido  y  domicilio  del  capitan;  —  3.°  Los 
nombres,  apeUidos  y  domicilios  del  que  da  y  toma  el  pr&tamo;  —  4.°  El  capital 
del  pr6stamo  y  el  premio  convenido;  —  5.°  El  plazo  del  reembolso;  —  6.°  Los 
objetos  pignorados  a  su  reintegro;  —  7.°  El  viaje  por  el  cual  se  corra  el  riesgo. 

797.  Los  contratos  podran  extenderse  a  lo  orden,  en  cuyo  caso  seran  trasferibles 
por  endoso,  y  adquirira  el  cesionario  todos  los  derechos  y  correra  todos  los  riesgos 
que  correspondieran  al  endosante. 

798.  Podran  hacerse  prestamos  en  efeetos  y  mercaderias,  fijandose  su  valor 
para  determinar  el  capital  del  prestamo. 

799.  Los  prestamos  podran  constituirse  conjunta  6  separadamente :  1.°  Sobre 
el  casco  del  buque;  —  2.°  Sobre  el  aparejo;  —  3.°  Sobre  los  pertreobos,  viveres 
y  combustible;  —  4.°  Sobre  la  maquina,  siendo  el  buque  de  vapor;  —  5.°  Sobre 
mercaderias  cargadas. 

Si  se  constituyesen  sobre  el  casco  del  buque,  se  entenderan,  ademas,  afectos 
&  la  responsabilidad  del  prestamo  el  aparejo,  pertreohos  y  demas  efeetos,  viveres, 
combustible,  maquinas  de  vapor  y  los  fletes  ganados  en  el  viaje  del  prestamo. 

Si  se  hicierse  sobre  la  carga,  quedara  afecto  al  reintegro  todo  cuanto  la  consti- 
tuya,  y  si  sobre  un  objeto  particular  del  buque  6  de  la  carga,  solo  afectara  la  res- 
ponsabilidad al  que  concreta  y  determinadamente  se  especi&que. 

800.  No  se  podra  prestar  a  la  gruesa  sobre  los  salaries  de  la  tripulacion  ni 
sobre  las  ganancias  que  se  esperen. 

801.  Si  el  prestador  probare  que  presto  mayor  cantidad  que  la  del  valor  del 
objeto  sobre  que  recae  el  pr6stamo  a  la  gruesa,  por  haber  empleado  el  prestatario 
medios  fraudulentos,  el  pr6stamo  sera  vdlido  solo  por  la  cantidad  en  que  dicho  objeto 
se  tase  periciabnente. 

El  capital  sobrante  se  devolveri  con  el  interes  legal  por  todo  el  tiempo  que 
durare  el  desembolso. 

802.  Si  el  importe  total  de  pr6stamo  para  cargar  el  buque  no  se  empleare  en 
la  carga,  el  sobrante  se  devolvera  antes  de  la  expedicion. 

Se  procedera  de  igual  manera  con  los  efeetos  tornados  a  prestamo  si  no  se  hu- 
bieren  podido  cargar. 

803.  El  prestamo  que  el  capitan  tomare  en  el  punto  de  residencia  de  los  pro- 
pietarios  del  buque,  solo  afectara  &  la  parte  de  &te  que  pertenezca  al  capitan,  si 
no  hubieren  dado  su  autorizacion  expresa  6  intervenido  en  la  operacion  los  demas 
propietarios  6  svis  apoderados. 

Si  alguno  6  algunos  de  los  propietarios  fueren  requeridos  para  que  entreguen 
la  cantidad  necesaria  4  la  reparaci6n  6  aprovisionamiento  del  buque  y  no  lo  hicieren 
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the  security  of  which  it  was  made,  or  on  the  value  to  be  obtained  in  case  of  a  casualty, 
shall  be  deemed  a  bottomry  loan  or  one  at  maritime  risk. 

795.  Bottomry  contracts  may  be  made:  1.  By  notarial  instrument;  ■ —  2.  By 
means  of  a  contract  signed  by  the  parties  and  the  intervening  broker;  —  3.  By  a 
private  document. 

In  whichever  of  these  modes  the  contract  is  made,  it  shall  be  entered  on  the  certi- 
ficate of  inscription  of  the  vessel  and  a  note  shall  be  made  thereof  in  the  Commercial 
Register,  and  in  the  absence  of  these  requisites  the  credits  arising  therefrom  shall 
not  possess,  as  regards  other  credits,  the  preference  which  by  nature  belongs  to  them, 
although  the  obligation  shall  be  operative  as  between  the  contracting  parties.  Con- 
tracts made  during  the  voyage  shall  be  governed  by  the  provisions  of  article  685, 
and  shall  take  effect  as  regards  third  persons  from  the  time  of  their  execution,  if  they 
are  inscribed  in  the  Commercial  Eegister  of  the  port  of  register  of  the  vessel,  before 
the  expiration  of  eight  days  following  her  arrival.  If  the  eight  days  expire  without  the 
inscription  having  been  made  in  the  Commercial  Register,  the  contracts  made  during 
the  voyage  of  a  vessel  shall  only  take  effect  as  regards  third  persons  from  the  day 
and  date  of  the  inscription.    • 

In  order  that  the  documents  containing  the  contracts  made  in  accordance  with 
number  2  may  have  executive  force,  they  must  be  in  conformity  with  the  register- 
book  of  the  broker  who  took  part  therein.  In  the  case  of  those  made  in  accordance 
with  number  3,  acknowledgment  of  the  signature  shall  be  a  condition  precedent. 

Contracts  which  are  not  set  out  in  writing  shall  not  give  rise  to  a  legal  right  of 
action. 

796.  There  must  be  expressed  in  a  bottomry  bond:  1.  The  class,  name  and 
register  of  the  vessel;  —  2.  The  name,  surname  and  address  of  the  master;  —  3.  The 
names,  surnames  and  addresses  of  the  lender  and  borrower;  —  4.  The  principal  of 
the  loan  and  the  agreed  premium ;  —  5.  The  time  for  repajrment ;  —  6.  The  articles 
pledged  to  the  repayment  thereof;  —  7.  The  voyage  for  which  the  risk  is  run. 

797.  The  contracts  may  be  drawn  to  order,  in  which  case  they  shall  be  transferable 
by  indorsement,  and  the  transferee  shall  acquire  all  the  rights  and  shall  run  aU  the 
risks  which  affect  the  indorser. 

798.  Loans  may  be  made  on  the  security  of  effects  or  goods,  by  fixing  the  value 
thereof  for  the  purpose  of  determining  the  principal  of  the  loan. 

799.  Loans  may  be  constituted  jointly  or  separately :  1.  On  the  hull  of  the  vessel ; 
—  2.  On  the  tackle ;  —  3.  On  the  stores,  provisions  and  fuel;  —  4.  On  the  engines,  when 
the  vessel  is  a  steamer;  —  5.  On  the  goods  shipped. 

If  they  are  constituted  on  the  security  of  the  hull  of  the  vessel,  the  following  shall 
also  be  understood  to  be  liable  to  the  loan:  —  the  tackle,  stores  and  other  effects, 
provisions,  fuel,  the  steam  engines  and  the  freights  earned  on  the  voyage  of  the  loan. 

If  it  is  made  on  the  security  of  the  cargo,  everything  constituting  the  cargo  shall 
be  subject  to  the  repayment,  and  if  on  the  security  of  a  particular  article  of  the 
vessel  or  cargo,  the  liability  shall  only  affect  the  article  which  is  so  exclusively  and 
exactly  specified. 

800.  Money  cannot  be  borrowed  on  the  security  of  the  pay  of  the  crew  or  of  the 
profits  anticipated  by  them. 

801.  If  the  lender  proves  that  he  lent  a  larger  sum  than  the  value  of  the  sub- 
ject-matter affected  by  the  bottomry  loan,  through  the  borrower  having  employed 
fraudulent  means,  the  loan  shall  only  be  valid  for  the  sum  at  which  such  subject- 
matter  is  valued  by  experts. 

The  remaining  sum  shall  be  returned  with  legal  interest  for  aU  the  time  during 
which  the  advance  lasts. 

802.  If  the  total  amount  of  a  loan  for  loading  a  vessel  is  not  employed  in  loading 
her,  the  surplus  shall  be  returned  before  she  sails. 

The  like  procedure  shall  be  followed  in  respect  of  goods  securing  a  loan,  if  it  has 
been  impossible  to  ship  them. 

803.  A  loan  contracted  by  the  master  in  the  place  of  the  residence  of  the  owners  of 
the  vessel,  shall  only  affect  such  share  thereof  as  belongs  to  the  master,  if  the  other 
owners  or  their  attorneys  have  not  given  their  express  authorisation  or  have  not 
intervened  in  the  transaction. 

If  one  or  more  of  the  owners  are  requested  to  pay  the  sum  necessary  for  repairing 
or  provisioning  the  vessel  and  fail  so  to  do  within  twenty-four  hours,  the  share  in 
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dentro  de  veinticuatro  horas,  la  parte  que  los  negligentes  tengan  en  la  propiedad 
quedara  afecta,  en  la  debida  proporcion,  k  la  responsabilidad  del  prestamo. 

Fuera  de  la  residencia  de  los  propietarios  el  capitAn  podr&  tomar  prestamos 
confonne  k  lo  dispuesto  en  el  articulo  685. 

804.  No  llegando  a  ponerse  en  riesgo  los  efectos  sobre  que  se  toma  dinero, 
el  contrato  quedard.  reducido  a  un  prestamo  sencillo,  con  obligacion  en  el  presta- 
tario  de  devolver  capital  6  intereses  al  tipo  legal  si  no  fuere  menor  el  convenido. 

805.  Los  prestamos  hechos  durante  el  viaje,  tendran  preferencia  sobre  los 
que  se  hicieron  antes  de  la  expedicion  del  buque,  y  se  graduaran  por  el  orden  in- 
verso  al  de  sus  fechas. 

Los  prestamos  para  el  ultimo  viaje  tendran  preferencia  sobre  los  prestamos 
anteriores. 

En  concurrencia  de  varios  prestamos  hechos  en  el  mismo  puerto  de  arribada 
forzosa  y  con  igual  motive,  todos  se  pagaran  4  prorrata. 

806.  Las  acciones  correspondientes  al  prestador  se  extinguiran  con  la  perdida 
absoluta  de  los  efectos  sobre  que  se  hizo  el  pr6stamo,  si  procedio  de  accidente  de  mar 
en  el  tiempo  y  durante  el  viaje  designados  en  el  contrato  y  constando  la  existencia 
de  la  carga  a  bordo;  pero  no  sucedera  lo  mismo  si  la  perdxda  provino  de  vicio  pro- 
pio  de  la  cosa  6  sobrevino  por  culpa  6  malicia  del  prestatario,  6  por  barateria  del 
capitan,  6  si  fu6  causada  por  danos  experimentados  en  el  buque  4  consecuencia  de 
emplearse  en  el  contrabando,  6  si  procedio  de  cargar  las  mercaderias  en  buque 
diferente  del  que  se  designo  en  el  contrato,  salvo  si  este  cambio  se  hubiera  hecho 
por  causa  de  fuerza  mayor.  La  prueba  de  la  perdida  incumbe  al  que  recibio  el  pres- 
tamo, asi  como  tambien  la  de  la  existencia  en  el  buque  de  los  efectos  declarados 
al  prestador  como  objeto  de  prestamo. 

807.  Los  prestadores  a  la  gruesa  soportaran  d  prorrata  de  su  interes  respec- 
tivo  las  averias  comunes  que  ocurran  en  las  cosas  sobre  que.  se  hizo  el  pr&tamo. 
En  laa  averias  simples,  a  falta  de  convenio  expreso  de  los  contratantes,  contribuira 
tambi6n  por  su  interes  respectivo  el  prestador  a  la  gruesa,  no  perteneciendo  a  las 
especies  de  riesgos  exceptuados  en  el  articulo  anterior. 

808.  No  habiendose  fijado  en  el  contrato  el  tiempo  por  el  cual  el  mutuante 
correra  el  riesgo,  durara  en  cuanto  al  buque,  maquinas,  aparejo  y  pertrechos,  desde 
el  memento  de  hacerse  este  a  la  mar  hasta  el  de  f ondear  en  el  puerto  de  su  destino ; 
y  en  cuanto  a  las  mercaderias,  desde  que  se  carguen  en  la  playa  6  muelle  del  puerto 
de  la  expedicion  hasta  descargarlas  en  el  de  consignacion. 

809.  En  caao  de  naufragio,  la  cantidad  afecta  a  la  devolucion  del  prestamo 
se  reducira  al  producto  de  los  efectos  salvados,  deducidos  los  gastos  de  salvamento. 

Si  el  prestamo  fuese  sobre  el  buque  6  alguna  de  sus  partes,  los  fletes  realizados 
en  el  viaje  para  que  aquel  se  haya  hecho,  responderan  tambien  a  su  pago  en  cuanto 
alcancen  para  eUo. 

810.  Si  en  un  mismo  buque  6  carga  concurrieren  prestamo  a  la  gruesa  y  se- 
guro  maritimo,  el  valor  de  lo  que  fuere  salvado  se  dividira,  en  caso  de  naufragio, 
entre  el  mutuante  y  el  asegurador,  en  proporcion  del  interes  legitime  de  cada  uno, 
tomando  en  cuenta  para  este  unicamente  el  capital  per  lo  tocante  al  prestamo, 
y  sin  perjuicie  del  derecho  preferente  de  etros  acreedores,  con  arreglo  al  articulo  646. 

811.  Si  en  el  reintegre  del  pr&tamo  hubiere  demora  por  el  capital  y  sus  premies, 
solo  el  primero  devengara  redito  legal. 

Capitulo  VIII.    De  los  seguros  maritimos. 
De  la  forma  de  este  contrato. 

812.  Para  ser  vaUdo  el  contrato  de  segure  maritimo,  habra  de  constar  por 
escrito  en  poliza  firmada  por  los  contratantes. 

Esta  poliza  se  extendera  y  firmara  por  dupHcado,  reservandose  vm.  ejemplar 
cada  una  de  las  partes  contratantes. 

813.  La  poliza  del  contrato  de  segure  contendra,  ademas  de  las  condiciones 
que  Ubremente  consignen  los  interesados,  los  requisitos  siguientes:  1."  Fecha  del 
contrato,  con  expresion  de  la  hora  en  que  queda  convenido;  —  2.°  Nombres, 
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the  ownership  possessed  by  the  defaulting  owners  shall  be  subject  to  the  liability  for 
the  loan,  in  due  proportion. 

Away  from  the  residence  of  the  owners  the  master  may  contract  loans  in  ac- 
cordance with  the  provisions  of  Article  685. 

804.  If  the  effects  on  the  security  whereof  money  is  borrowed  do  not  eventually 
become  subject  to  risk,  the  contract  shall  be  reduced  to  a  simple  loan  with  an  obligation 
on  the  part  of  the  borrower  to  retiun  the  principal  and  interest  at  the  legal  rate,  if 
the  agreed  rate  is  not  less. 

805.  Loans  made  during  a  voyage  shall  have  preference  over  those  which  were 
made  before  the  vessel  sailed,  and  shall  rank  in  the  inverse  order  of  their  date. 

Loans  for  the  last  voyage  shall  have  preference  over  previous  loans. 

La  the  event  of  several  loans  being  in  competition  as  being  made  in  the  same  port 
of  forced  call  and  for  the  same  reason,  all  shall  be  paid  'pro  rata. 

806.  The  actions  which  are  competent  to  the  lender  shall  be  extinguished  by 
the  absolute  loss  of  the  effects  on  the  security  whereof  the  loan  was  made,  if  the  loss 
arose  from  a  casualty  of  the  sea  in  the  time  and  during  the  voyage  named  in  the  con- 
tract and  on  proof  of  the  existence  of  the  cargo  on  board ;  but  the  like  shall  not  happen 
if  the  loss  proceeded  from  the  inherent  defect  of  the  subject-matter  or  occurred 
through  the  culpa  or  malice  of  the  borrower,  or  through  the  barratry  of  the  master, 
or  if  it  was  caused  through  damage  suffered  by  the  vessel  in  consequence  of  her 
being  employed  in  contraband  trade,  or  if  it  arose  from  shipping  the  goods  on  a 
vessel  different  from  that  named  in  the  contract,  unless  this  exchange  has  been  made 
on  account  of  vis  major.  The  proof  of  the  loss  Hes  on  the  person  who  received  the 
loan,  as  also  does  that  of  the  existence  on  the  vessel  of  the  goods  declared  to  the  lender 
as  the  subject-matter  of  the  loan. 

807.  Lenders  on  bottomry  bond  shall  bear  the  general  average  which  happens 
to  the  things  on  the  security  whereof  the  loan  was  made,  in  proportion  to  their  re- 
spective interests.  In  particular  average,  the  lender  on  bottomry  bond  shall  also 
contribute  in  proportion  to  his  interest,  in  the  absence  of  an  express  agreement  by 
the  contracting  parties,  when  it  does  not  belong  to  the  species  of  risk  which  is  excepted 
by  the  precedmg  article. 

808.  When  the  time  for  which  the  lender  is  to  run  the  risk  is  not  fixed  by  the 
contract,  it  shall  last  as  regards  the  vessel,  engines,  tackle  and  stores,  from  the  time 
of  the  vessel  putting  to  sea  until  she  anchors  in  the  port  of  her  destination ;  and  as 
regards  the  goods,  from  the  time  when  they  are  deposited  on  the  beach  or  wharf  of 
the  port  of  departure  until  they  are  discharged  in  the  port  to  which  they  are  consigned. 

809.  In  the  event  of  shipwreck,  the  sum  liable  to  be  repaid  in  respect  of  the  loan 
shall  be  confined  to  the  proceeds  of  the  salved  effects,  after  deducting  the  expenses 
of  salvage. 

If  the  loan  is  on  the  security  of  the  vessel  or  some  part  thereof,  the  freights 
realised  on  the  voyage  for  which  the  loan  was  made,  shall  also  be  liable  for  payment 
thereof  so  far  as  they  extend. 

810.  When  a  bottomry  loan  and  a  marine  insurance  on  the  same  vessel  or  cargo 
meet  in  competition,  the  value  of  what  is  salved  shall  be  divided  in  the  event  of 
shipwreck,  between  the  lender  and  the  insurer  in  proportion  to  the  lawful  interest  of 
each,  taking  into  account  for  this  purpose  only  the  principal,  as  regards  the  loan, 
and  without  prejudice  to  the  preferential  rights  of  other  creditors  under  article  646. 

811.  If  in  the  repayment  of  the  loan  there  occurs  a  delay  as  regards  the  principal 
and  the  corresponding  premiums,  only  the  former  shall  earn  legal  interest. 

Chapter  VIII.    Marine  insurance. 
The  form  of  this  contract. 

812.  In  order  to  be  valid,  a  contract  of  marine  insurance  must  be  set  out  in 
writing  in  a  policy  signed  by  the  contracting  parties. 

This  policy  shall  be  drawn  and  signed  in  duplicate,  each  of  the  contracting  par- 
ties keeping  a  copy. 

813.  In  addition  to  the  terms  which  the  persons  concerned  are  at  hberty  to 
state,  the  policy  of  the  contract  of  insurance  shall  contain  the  following  requisites: 
1.  The  date  of  the  contract,  with  a  statement  of  the  hour  when  it  was  agreed;  — 2.  The 
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apellidos  y  domiciHos  del  asegurador  y  asegurado;  —  3.°  Concepto  en  que  con- 
trata  el  asegurado,  expresando  si  obra  por  si  6  por  cuenta  de  otro;  —  En  este 
caso,  el  nombre,  apellido  y  domicilio  de  la  persona  en  cuyo  nombre  hace  el  seguro ; 

—  4.  °  Nombre,  puerto,  pabeUon  y  matricula  del  buque  asegurado  6  del  que  con- 
duzoa  los  efectos  asegurados;  —  5.°  Nombre,  apellido  y  domicilio  del  capitan;  — 
6.°  Puerto  6  rada  en  que  ban  sido  6  deberan  ser  cargadas  las  mercaderias  ase- 
guradas;  —  7.°  Puerto  de  donde  el  buque  ha  partido  6  debe  partir;  —  8.°  Puertos 
6  radas  en  que  el  buque  debe  cargar,  descargar  6  hacer  escalas  por  cualquier 
motivo;  —  9.°  Naturaleza  y  calidad  de  los  objetos  asegurados;  —  10."  Numero  de 
los  fardos  6  bultos  de  cualquier  clase,  y  sus  marcas  si  las  tuvieren;  —  11.°  Epoca 
en  que  debera  comenzar  y  terminar  el  riesgo;  —  12.°  Cantidad  asegurada;  — 
13.°  Precio  convenido  por  el  seguro,  y  lugar,  tiempo  y  forma  de  su  pago;  — 
14.  °  Parte  del  premio  que  corresponda  al  viaje  de  ida  y  al  de  vuelta,  si  el  seguro 
fuere  a  viaje  redondo;  —  15.°  ObUgacion  del  asegurador  de  pagar  el  dano  que 
sobrevenga  a  los  efectos  asegurados;  —  16.°  El  lugar,  plazo  y  forma  en  que  habra 
de  realizarse  el  pago. 

814.  Los  contratos  y  p61izas  de  seguro  que  autoricen  los  agentes  consulares 
en  el  extranjero,  siendo  mexicanos  los  contratantes  6  alguno  de  eUos,  tendran  igual 
valor  legal  que  si  se  hubieren  veriEicado  con  intervencion  de  corredor. 

815.  En  un  mismo  contrato  y  en  una  misma  poliza,  podran  comprenderse  el 
seguro  del  buque  y  el  de  la  carga,  senalando  el  valor  de  cada  cosa,  y  distinguiendo 
las  cantidades  aseguradas  sobre  cada  uno  de  los  objetos,  sin  cuya  expresion  sera 
ineficaz  el  seguro. 

Se  podra  tambien,  en  la  poliza,  fijar  premios  diferentes  &  cada  objeto  asegurado. 

Varios  aseguradores  podran  suscribir  una  misma  poliza. 

816.  En  los  seguros  de  mercaderias  podra  omitirse  la  designacion  especifica 
de  eUas  y  del  buque  que  haya  de  trasportarlas,  cuando  no  consten  estas  circunstan- 
cias  al  asegurado. 

Si  el  buque  en  estos  casos  sufriere  accidente  de  mar,  estara  obligado  el  ase- 
gurado a  probar,  ademds  de  la  p6rdida  del  buque,  su  salida  del  puerto  de  carga, 
el  embarque  por  su  cuenta  de  los  efectos  perdidos,  y  su  valor,  para  reclamar  la 
indemnizacion. 

817.  Las  polizas  del  seguro  podrdn  extenderse  a  la  orden  del  asegurado,  en 
cuyo  casos  eran  endosables. 

Capitulo  IX.   De  las  cosas  que  pueden  ser  aseguradas  y  su  evaluacion. 

818.  Podran  ser  objeto  del  seguro  maritimo:  1.°  El  casco  del  buque  en  lastre 
6  cargado,  en  puerto  6  en  viaje;  —  2.°  El  aparejo;  —  3.°  La  maquina,  siendo 
el  buque  de  vapor;  —  4.°  Todos  los  pertrechos  y  objetos  que  constituyen  el  ar- 
mamento ;  —  5.  °  Viveres  y  combustible ;  —  6.  °  Las  cantidades  dadas  4  la  gruesa ; 

—  7.°  El  importe  de  los  fletes  y  el  beneficio  probable;  —  8.°  Todos  los  objetos 
comerciales  sujetos  al  riesgo  de  navegacion  cuyo  valor  pueda  fijarse  en  cantidad 
determinada. 

819.  Podran  asegurarse  todos  6  parte  de  los  objetos  expresados  en  el  articulo 
anterior,  junta  6  separadamente,  en  tiempo  de  paz  6  de  guerra,  por  viaje  6  a  t6r- 
mino,  por  viaje  senciUo  6  redondo,  sobre  buenas  6  malas  noticias. 

820.  Si  se  expresare  gen6ricamente  en  la  poliza  que  el  seguro  se  hacia  sobre 
el  buque,  se  entenderan  comprendidos  en  el  las  maquinas,  aparejo,  pertrechos  y  cuan- 
to  este  adscrito  al  buque ;  pero  no  su  cargamento,  aunque  pertenezca  al  mismo  na- 
viero. 

En  el  seguro  gen^rico  de  mercaderias  no  se  reputaran  comprendidos  los  me- 
tales  amonedados  6  en  lingotes,  las  piedras  preciosas,  ni  las  municiones  de  guerra. 

821.  El  seguro  sobre  flete  podra  hacerse  por  el  cargador,  por  el  fletante  6  el 
capitan;  pero  estos  no  podran  asegurar  el  anticipo  que  hubieren  recibido  a  cuenta 
de  su  flete,  sino  cuando  hayan  pactado  expresamente  que  en  caso  de  no  deven- 
garse  aquel  por  naufragio  6  percfida  de  la  carga,  devolverdn  la  cantidad  recibida. 

822.  En  el  seguro  de  flete  se  habra  de  expresar  la  suma  a  que  asciende,  la 
cual  no  podra  exceder  de  lo  que  aparezca  en  el  contrato  de  fletamento. 

823.  El  seguro  de  beneficios  se  regira  por  los  pactos  en  que  convengan  los. 
contratantes,  pero  habrd  de  consignarse  en  la  poliza:  1.°  La  cantidad  determinada 
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names,  surnames  and  addresses  of  the  insurer  and  assured;  —  3.  The  sense  in  which 
the  assured  contracts,  stating  whether  he  acts  for  himself  or  on  account  of  another; 
—  In  the  latter  case,  the  name,  surname,  and  address  of  the  person  on  whose  behalf  he 
effects  the  insurance ;  —  4.  The  name,  port,  flag  and  register  of  the  insiored  vessel  or 
of  the  vessel  carrying  the  insured  goods ;  —  5.  The  name,  surname,  and  address  of 
the  master;  —  6.  The  port  or  roadstead  where  the  insured  goods  have  been  or  are  to 
be  shipped;  —  7.  The  port  whence  the  vessel  has  sailed  or  is  to  saU;  —  8.  The  ports 
or  roadsteads  where  the  vessel  is  to  load,  discharge  or  call  for  any  reason ;  —  9.  The 
nature  and  quality  of  the  insured  subject-matter;  —  10.  The  number  of  bundles  or 
parcels  of  all  kinds,  and  their  marks,  if  any;  —  11.  The  times  at  which  the  risk  is  to 
commence  and  end ;  — 12.  The  sum  assured ;  — 13.  The  price  agreed  for  the  insurance, 
and  the  place,  time  and  manner  of  its  payment;  —  14.  The  part  of  premium  corre- 
sponding to  the  outward  and  inward  voyages  respectively,  if  the  insurance  is  for 
a  round  voyage;  — 15.  The  obligation  of  the  insurer  to  pay  for  the  damage  which  may 
happen  to  the  insured  subject-matter;  —  16.  The  place,  time  and  manner  in  which 
the  payment  is  to  be  effected. 

814.  Contracts  and  policies  of  insurance  which  are  authenticated  by  consular 
agents  abroad,  when  the  contracting  parties  or  one  of  them  are  or  is  Mexican,  shall 
be  of  equal  legal  value  as  if  they  had  been  made  with  the  intervention  of  a  broker. 

815.  The  insurance  of  the  vessel  and  that  of  the  cargo  may  be  comprised  in 
the  same  contract  and  in  the  same  policy,  by  naming  the  value  of  each  subject- 
matter,  and  distinguishing  the  sums  assured  on  each  of  the  subject-matters,  in  the 
absence  of  which  statement  the  insurance  shall  be  inoperative. 

Different  premiums  for  each  subject-matter  insured  may  also  be  fixed  in  the 
poHcy. 

Several  insurers  may  subscribe  the  same  policy. 

816.  In  insurances  of  goods,  the  specific  designation  thereof  and  that  of  the 
vessel  which  is  to  carry  them,  may  be  omitted,  when  the  assured  is  not  aware  of 
these  particulars. 

If  in  these  cases  the  vessel  suffers  a  casualty  of  the  sea,  the  assured  in  order 
to  claim  the  indemnity  shall  be  obliged  to  prove  the  shipment  on  his  account  of  the 
goods  lost,  and  their  value,  in  addition  to  the  loss  of  the  vessel  and  her  departure  from 
the  port  of  loading. 

817.  PoUcies  of  insurance  may  be  drawn  to  the  order  of  the  assm-ed,  in  which 
case  they  shaU  be  indorsable. 

Chapter  IX.    The  things  which  may  be  insured  and  their  valuation. 

818.  The  following  may  be  the  subject-matter  of  marine  insurances :  1.  The  huU 
of  a  vessel  whether  in  ballast  or  loaded,  in  port  or  on  voyage;  —  2.  The  tackle;  — 
3.  The  engines,  when  she  is  a  steamer;  —  4.  All  the  stores  and  articles  which  con- 
stitute her  equipment ;  —  5.  The  provisions  and  fuel ;  —  6.  The  sums  lent  on  bottomry 
bond;  —  7.  The  amount  of  the  freights  and  the  probable  profit;  —  8.  All  commercial 
objects  which  are  subject  to  the  risk  of  navigation,  the  value  whereof  can  be  fixed 
at  a  sum  certain. 

819.  AU  or  part  of  the  objects  mentioned  in  the  preceding  article  may  be  insured, 
as  a  whole  or  separately,  in  time  of  peace  or  of  war,  by  the  voyage  or  time,  for  a  single 
or  round  voyage,  on  good  or  bad  news. 

820.  If  it  is  stated  generally  in  the  policy  that  the  insurance  was  made  on  the 
vessel,  the  engines,  tackle,  stores  and  all  the  appurtenances  of  the  vessel  shall  be 
understood  to  be  comprised  therein;  but  not  her  cargo,  although  belonging  to  the 
managing  owner. 

Metals,  whether  coined  or  in  bars,  precious  stones  and  munitions  of  war  shall 
not  be  deemed  to  be  included  in  a  general  insurance  of  goods. 

821.  An  insurance  on  freight  may  be  made  by  the  shipper,  by  the  shipowner  or 
the  master;  but  the  latter  may  not  insure  an  advance  pajonent  received  by  them  on 
accoimt  of  the  freight,  except  when  they  have  expressly  agreed  that  they  will  return 
the  sum  received  in  the  event  of  the  freight  not  being  earned  through  shipwreck  or 
loss  of  the  cargo. 

822.  In  insurances  of  freight,  it  shall  be  necessary  to  state  the  sum  to  which  it 
amounts,  but  this  may  not  exceed  what  appears  in  the  contract  of  affreightment. 

823.  Insurances  of  profits  shall  be  governed  by  the  bargains  agreed  by  the 
contracting  parties,  but  there  must  be  set  out  in  the  policy:  1.  The  sum  certain  at 
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comercio  maritimo. 
en  que  fija  el  asegurado  el  beneficio,  una  vez  llegado  felizmente  y  vendido  el  car- 
gamento  en  el  puerto  de  destine;  —  2.°  La  obligacion  de  reducir  el  seguro,  si  com- 
parado  el  valor  obtenido  en  la  venta,  descontados  gastos  y  fletes,  con  el  valor  de 
compra,  resultare  menor  que  el  valuado  en  el  seguro. 

824.  Podra  el  asegurador  hacer  reasegurar  por  otros  los  efectos  por  61  ase- 
gurados,  en  todo  6  en  parte,  con  el  mismo  6  diferente  premio;  asi  como  el  asegurado 
podra  tambien  asegurar  el  coste  del  segiu-o  y  el  riesgo  que  pueda  correr  en  la  co- 
branza  del  primer  asegurador. 

825.  Si  el  capitan  contratare  el  seguro,  6  el  dueno  de  las  cosas  aseguradas 
fuere  en  el  mismo  buque  que  las  porteare,  se  dejara  siempre  un  10  por  100  a  su 
riesgo  y  no  habiendo  pacto  expreso  en  contrario. 

826.  En  el  seguro  del  buque  se  entendera  que  solo  cubre  el  seguro  las  cuatro 
quintas  partes  de  su  importe  6  valor,  y  que  el  asegurado  corre  el  riesgo  por  la  quinta 
parte  restante,  a  no  hacerse  constar  expresamente  en  la  poliza  pacto  en  contrario. 

En  este  caso  y  en  el  del  articulo  anterior,  liabrd  de  descontarse  del  seguro 
el  importe  de  los  prestamos  tomados  a  la  gruesa. 

827.  La  subscripcion  de  la  poliza  creara  una  presuncion  legal  de  que  los  ase- 
guradores  admitieron  como  exacta  la  evaluacion  hecha  en  eUa  de  los  efectos  ase- 
gurados,  salvo  los  casos  de  fraude  6  malicia. 

Si  apareciere  exagerada  la  evaluacion,  se  procedera  segun  las  circunstancias 
del  caso,  a  saber: 

Si  la  exageracion  hubiere  procedido  de  error  y  no  de  malicia  imputable  al 
asegurado,  se  reducira  el  seguro  a  su  verdadero  valor,  fijado  por  las  partes  de  co- 
mun  acuerdo  6  por  juicio  pericial.  El  asegurador  devolvera  el  exceso  de  prima  reci- 
bida,  reteniendo,  sin  embargo,  Vz  por  100  de  este  exceso. 

Si  la  exageracion  fuere  por  fraude  del  asegurado  y  el  asegurador  lo  probare, 
el  seguro  sera  nulo  para  el  asegurado,  y  el  asegurador  ganara  la  prima,  sin  perjuicio 
de  la  accion  criminal  que  le  corresponda. 

828.  La  reduccion  del  valor  de  la  moneda  nacional,  cuando  se  hubiere  fijado 
en  extranjera,  se  hara  al  curso  corriente  en  el  lugar  y  en  el  dia  en  que  se  firmo  la 
poliza. 

829.  Si  al  tiempo  de  realizarse  el  contrato  no  se  hubiere  fijado  con  especi- 
ficacion  el  valor  de  las  cosas  aseguradas,  se  determinara  esto:  1.°  Por  las  facturas 
de  consignacion ;  —  2.°  Por  declaracion  de  corredor  6  peritos,  que  procederan  to- 
mando  por  base  de  su  juicio  el  precio  de  los  efectos  en  el  puerto  de  salida,  con 
mas  los  gastos  de  embarque,  flete  y  aduanas. 

Si  el  seguro  recayere  sobre  mercaderias  de  retomo  de  un  pais  en  que  el  comercio 
se  hiciere  solo  por  permuta,  se  arreglara  el  valor  por  el  que  tuvieren  los  efectos 
permutados  en  el  puerto  de  salida  con  todos  los  gastos. 

Capitulo  X.    Obligaciones  entre  el  asegurador  y  asegurado. 

830.  Los  aseguradores  indenmizaran  los  danos  y  perjuicios  que  los  objetos 
asegurados  experimenten  por  alguna  de  las  causas  siguientes:  1.°  Varada  6  empeno 
del  buque,  con  rotura  6  sin  ella;  —  2.°  Temporal;  —  3.°  Naufragio;  —  4.°  Abor- 
daje  fortuito;  —  5.°  Cambio  de  derrota  durante  el  viaje  6  de  buque;  —  6.°  Ec- 
hazon;  —  7.°  Fuego  6  explosion,  si  aconteciere  en  mercaderias,  tanto  a  bordo 
como  si  estuviesen  depositadas  en  tierra,  siempre  que  se  hayan  aUjado  por  orden 
de  la  autoridad  competente,  para  reparar  el  buque  6  beneficiar  el  cargamento; 
6  fuego  por  combustion  espontanea  en  las  carboneras  de  los  buques  de  vapor;  — 
8.°  Apresamiento;  —  9.°  Saqueo;  —  10.°  Declaracion  de  guerra;  —  11.°  Embargo 
por  orden  del  Gobiemo;  —  12.°  Retencion  por  orden  de  potencia  extranjera;  — 
13.°  Represalias;  —  14.°  Cualesquiera  otros  accidentes  6  riesgos  de  mar. 

Los  contratantes  podran  estipular  las  excepciones  que  tengan  por  convenientes, 
mencionandolas  en  la  poliza,  sin  cuyo  requisite  no  surtiran  efecto. 

831.  No  responderan  los  aseguradores  de  los  danos  y  perjuicios  que  sobre- 
vengan  a  las  cosas  aseguradas  por  cualquiera  de  las  causas  siguientes,  aunque  no 
se  hayan  excluido  en  la  poliza:  1.°  Cambio  voluntario  de  derrotero  de  viaje,  6  de 
buque,  sin  expreso  consentimento  de  los  aseguradores;  —  2.°  Separacion  espon- 
tanea de  un  convoy,  habiendose  estipulado  que  iria  en  conserva  con  el;  —  3.°  Pro- 
longacion  de  viaje  d  un  puerto  mas  remoto  que  el  designado  en  el  seguro;  — 
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which  the  assured  fixes  the  profit,  on  the  safe  arrival  and  sale  of  the  cargo  at  the  port 
of  destination ;  —  2.  The  obligation  to  reduce  the  insurance,  if  on  comparison  of  the 
value  obtained  at  the  sale  after  deducting  expenses  and  freight,  with  the  purchase 
price,  it  proves  to  be  less  than  the  value  stated  in  the  insurance. 

824.  The  insurer  may  cause  the  effects  insured  by  him  to  be  reinsured  by  others, 
in  whole  or  in  part,  at  the  same  or  a  different  premium;  and  so  may  the  assured 
also  insure  the  cost  of  the  insiu'ance  and  the  risk  which  he  may  run  in  recovering 
from  the  original  insurer. 

825.  If  the  master  contracts  the  insurance  or  the  owner  of  the  things  insured 
is  on  the  same  vessel  as  carries  them,  ten  per  cent,  shall  always  remain  to  his  risk, 
when  there  is  no  bargain  to  the  contrary. 

826.  In  insurances  on  vessels,  it  shall  be  understood  that  they  only  cover 
four  fifth  parts  of  their  amount  or  value,  and  that  the  assured  runs  the  risk  as  regards 
the  remaiaing  fifth  part,  unless  a  bargain  to  the  contrary  is  expressly  set  out  iu 
the  policy. 

In  this  case  and  in  that  of  the  preceding  article,  the  amount  of  loans  borrowed 
on  bottomry  bond  must  be  deducted  from  the  insurance. 

827.  The  subscription  of  the  policy  shall  create  a  presumption  of  law  that  the 
insurers  admitted  the  valuation  made  therein  of  the  effects  insured  to  be  accurate, 
saving  cases  of  fraud  or  evil  intent. 

If  the  valuation  appears  to  be  exaggerated,  proceedings  shall  follow  the  cir- 
cumstances of  the  case,  that  is  to  say: 

If  the  exaggeration  proceeded  from  a  mistake  and  not  from  evil  intent  imputable 
to  the  assured,  the  insurance  shall  be  reduced  to  its  true  value,  as  fixed  by  the  parties  by 
common  accord  or  by  the  judgment  of  experts.  The  insurer  shall  return  the  excess 
of  premium  received,  retaining  nevertheless  one-half  per  cent,  of  this  excess. 

If  the  exaggeration  is  caused  by  the  fraud  of  the  assured  and  the  iasurer  proves 
this,  the  insurance  shall  be  void  as  regards  the  assured,  and  the  insurer  shall  have  the 
benefit  of  the  premium,  without  prejudice  to  his  right  to  take  criminal  proceedings. 

828.  When  the  value  has  been  fixed  in  foreign  money,  reduction  thereof  to  the 
national  money  shall  be  made  at  the  rate  current  at  the  place  at  and  on  the  day 
on  which  the  policy  was  signed. 

829.  If  the  value  of  the  things  insured  has  not  been  fixed  at  the  time  of  making 
the  contract,  it  shall  be  determined:  1.  By  the  consignment  invoices;  —  2.  By  de- 
clarations of  the  broker  or  experts,  who  shall  proceed  by  taking  the  price  of  the  goods 
in  the  port  of  departure,  together  with  the  expenses  of  shipment,  freight  and  customs, 
as  the  basis  of  their  opinion. 

If  the  insurance  is  on  goods  to  be  brought  back  from  a  country,  trade  with  which 
is  carried  on  only  by  barter,  the  value  shall  be  arranged  by  that  of  the  exchanged 
goods  in  the  port  of  departure,  together  with  all  expenses. 

Chapter  X.    Obligations  as  between  insurer  and  assured. 

830.  Insurers  shall  indemnify  against  the  damage  suffered  by  the  insured  subject- 
matter  through  any  of  the  following  causes:  1.  Stranding  or  embayment  of  the 
vessel,  with  or  without  fracture;  —  2.  Storm;  —  3.  Shipwreck;  —  4.  Accidental 
collision;  —  5.  Change  of  route  during  the  voyage,  or  change  of  vessel;  —  6.  Jettison; 
—  7.  Fire  or  explosion,  if  happening  to  the  goods,  either  on  board  or  when  deposited 
on  land,  provided  that  they  have  been  taken  out  by  order  of  a  competent  authority 
in  order  to  repair  the  vessel  or  to  benefit  the  cargo ;  or  fire  by  spontaneous  combustion 
in  the  bunkers  of  steam  vessels;  —  8.  Capture;  —  9.  Looting;  —  10.  Declaration  of 
war;  —  11.  Arrest  by  order  of  the  Government;  —  12.  Detention  by  order  of  a 
foreign  Power;  —  13.  Reprisals;  —  14.  All  other  accidents  or  risks  of  the  sea. 

The  contracting  parties  may  agree  upon  such  exceptions  as  they  think  fit,  by 
mentioning  them  in  the  policy,  but  they  shall  be  inoperative  in  the  absence  of  this 
requisite. 

831.  Insiurers  shall  not  be  liable  for  damage  happening  to  the  things  insured 
through  any  of  the  following  causes,  although  they  are  not  excluded  by  the  policy: 
1.  Voluntary  change  of  the  route  of  the  vessel,  or  of  the  vessel  herself,  without  the 
express  consent  of  the  insurers;  —  2.  Spontaneous  separation  from  a  convoy,  when 
it  has  been  stipulated  that  she  should  go  in  company  therewith;  —  3.  Prolongation  of 
the  voyage  to  a  port  more  remote  than  that  named  in  the  insurance;  —  4.  Arbitrary 
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4.°  Disposiciones  arbitrarias  y  contrarias  a  la  poliza  de  fletamento  6  al  conoci- 
miento,  tomadas  por  orden  del  fletante,  cargadores  y  fletadores;  —  ^.°  Barateria 
de  patron,  a  no  ser  que  f uera  objeto  del  seguro ;  —  6.  °  Mermas,  derramas  y  dispen- 
dios  procedentes  de  la  naturaleza  de  las  cosas  aseguradas ;  —  7.  °  Falta  de  los  docu- 
mentos  prescritos  en  este  Codigo,  en  las  ordenanzas  y  reglamentos  de  marina  6 
de  navegacion,  u.  omisiones  de  otra  clase  del  capitan,  en  contravencion  de  las 
disposiciones  administrativas,  a  no  ser  que  se  haya  tornado  a  cargo  del  asegura- 
dor  la  barateria  del  patron. 

En  cualquiera  de  estos  casos,  los  aseguradores  haran  suyo  el  premio,  siempre 
que  hubieren  empezado  a  correr  el  riesgo. 

832.  En  los  seguros  de  carga  contralados  por  viaje  redondo,  si  el  asegurado 
no  encontrare  cargamento  para  el  retomo  6  solamente  encontrare  menos  de  las 
dos  terceras  partes,  se  rebajara  el  premio  de  vuelta  proporcionalmente  al  carga- 
mento que  trajere,  abonandose  ademas,  al  asegurador,  ^/g  por  100  de  la  parte  que 
dejare  de  conducir. 

No  procedera,  sin  embargo,  rebaja  alguna  en  el  caso  de  que  el  cargamento 
se  hubiere  perdido  en  la  ida,  salvo  pacto  especial  que  modifique  la  disposicion 
de  este  articulo. 

833.  Si  el  cargamento  fuere  asegurado  por  varios  aseguradores  en  distintas 
cantidades,  pero  sin  designar  senaladamente  los  objetos  del  seguro,  se  pagara  la 
indemnizacion,  en  caso  de  perdida  6  averia,  por  todos  los  aseguradores,  a  prorrata, 
de  la  cantidad  asegurada  por  cada  uno. 

834.  Si  fueren  designados  diferentes  buques  para  cargar  las  cosas  aseguradas, 
pero  sin  expresar  la  cantidad  que  ha  de  embarcarse  en  cada  buque,  podra  el  ase- 
gurado distribuir  el  cargamento  como  mejor  le  convenga,  6  conducirlo  a  bordo 
de  uno  solo,  sin  que  por  ello  se  anule  la  responsabilidad  del  asegurador.  Mas  si 
hubiere  hecho  expresa  mencion  de  la  cantidad  asegurada  sobre  cada  buque  y  el 
cargamento  se  pusiere  a  bordo  en  cantidades  diferentes  de  aquellas  que  se  hubieren 
senalado  para  cada  uno,  el  asegurador  no  tendra  responsabilidad  que  la  que  hubiere 
contratado  en  cada  buque.  Sin  embargo,  cobrara  V2  por  100  del  exceso  que  hubiere 
cargado  en  eUos  sobre  la  cantidad  contratada. 

Si  quedare  algun  buque  sin  cargamento,  se  entendera  anulado  el  seguro  en 
cuanto  a  el,  mediante  el  abono  antes  expresado  de  V2  por  100  sobre  el  excedente 
embarcado  en  los  demas. 

835.  Si  por  inhabilitacion  del  buque,  antes  de  salir  del  puerto  la  carga  se 
trasbordase  a  otro,  tendran  los  aseguradores  opcion  entre  continuar  6  no  el  contrato, 
abonando  las  averias  que  hubieren  ocurrido;  pero  si  la  inhabilitacion  sobreviniere 
despues  de  empezado  el  viaje,  correran  los  aseguradores  el  riesgo,  aun  cuando  el 
buque  fuere  de  diferente  porte  y  pabeUon  que  el  designado  en  la  poliza. 

836.  Si  no  se  hubiere  fijado  en  la  poliza  el  tiempo  durante  el  cual  hayan  de 
correr  los  riesgos  por  cuenta  del  asegurador,  se  observara  lo  prescrito  en  el  art.  808 
sobre  los  prestamos  a  la  gruesa. 

837.  En  los  seguros  a  t^rmino  fijo,  la  responsabilidad  del  asegurador  cesara 
en  la  hora  en  que  cumpla  el  plazo  estipulado. 

838.  Si  por  conveniencia  del  asegurado  las  mercaderias  se  descargaren  en  un 
puerto  mas  proximo  que  el  designado  para  rendir  el  viaje,  el  asegurador  hara  suyo, 
sin  rebaja  alguna,  el  premio  contratado. 

839.  Se  entenderan  comprendidas  en  el  seguro,  si  expresamente  no  se  hu- 
bieren excluido  en  la  poliza,  las  escalas  que  por  necesidad  se  hicieren  para  la  con- 
servacion  del  buque  6  de  su  cargamento. 

840.  El  asegurado  comunicara  al  asegurador  por  el  primer  correo  siguiente 
al  en  que  el  las  recibiere,  y  por  telegrafo,  si  lo  hubiere,  las  noticias  referentes  al 
curso  de  la  navegacion  del  buque  asegurado,  y  los  danos  6  p6rdidas  que  sufrieren 
las  cosas  aseguradas,  y  respondera  de  los  danos  y  perjuicios  que  por  su  omision 
se  ocasionaren. 

841.  Si  se  perdieren  mercaderias  aseguradas  por  cuenta  del  capitan  que  man- 
dare  el  buque  en  que  estaban  embarcadas,  habr4  aquel  de  justificar  a  los  asegura- 
dores la  compra  por  medio  de  las  facturas  de  los  vendedores ;  y  el  embarque  y  con- 
duccion  en  el  buque  por  certificacion  del  consul  mexicano  6  autoridad  competente, 
donde  no  lo  hubiere,  del  puerto  donde  las  cargo,  y  por  los  demds  documentos  de 
habUitacion  y  expedicion  de  la  aduana. 
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dispositions  contrary  to  the  contract  of  affreightment  or  the  bills  of  lading,  taken 
by  order  of  the  shipowner,  shippers  or  freighters;  —  5.  Barratry  on  the  part  of  the 
master,  unless  this  is  an  object  of  the  insurance;  —  6.  Wastage,  leakage  and  loss 
proceeding  from  the  nature  of  the  things  insured;  —  7.  Absence  of  the  documents 
prescribed  by  this  Code,  or  the  ordinances  and  regulations  of  marine  or  navigation, 
or  omissions  of  other  kinds  on  the  part  of  the  master,  in  breach  of  administrative 
orders,  unless  the  barratry  of  the  master  has  been  assumed  by  the  insurer. 

In  all  of  these  cases  the  insurers  shall  become  owners  of  the  premium,  provided 
that  they  have  begun  to  run  the  risk. 

832.  In  insurances  on  cargo  which  are  contracted  for  the  round  voyage,  if 
the  assured  faUs  to  meet  with  cargo  for  the  return  voyage  or  only  finds  less  than  two 
third  parts,  the  return  premium  shall  be  reduced  in  proportion  to  the  cargo  carried, 
with  the  addition  of  one-half  per  cent,  of  the  part  which  the  vessel  does  not  carry,  to 
be  paid  to  the  insurer. 

However,  no  abatement  shall  take  place  when  the  cargo  has  been  lost  on  the 
outward  voyage,  saving  a  special  contract  modifying  the  provisions  of  this  article. 

833.  If  the  cargo  is  insured  by  several  insurers  in  distinct  amounts,  but  without 
clearly  defining  the  subject-matter  of  the  insurance,  the  indemnity  in  the  event  of 
loss  or  damage  shall  be  paid  by  all  the  insurers  in  proportion  to  the  sum  insured  by 
each. 

834.  If  different  vessels  are  named  for  shipping  the  things  insured,  but  without 
expressing  the  quantity  which  has  to  be  shipped  on  each  vessel,  the  assured  may 
distribute  the  cargo  as  best  suits  him,  or  may  carry  it  aboard  a  single  vessel,  without 
the  liability  of  the  insurer  being  thereby  annulled.  But  if  there  is  express  mention 
made  of  the  quantity  insured  on  each  vessel,  and  the  cargo  is  placed  on  board  in 
quantities  different  from  those  which  have  been  appointed  for  each,  the  insurer  shall 
only  be  liable  as  he  has  contracted  in  respect  of  each  vessel.  Nevertheless,  he  shall 
recover  one-half  per  cent,  of  the  excess  which  has  been  shipped  in  the  vessels  over 
the  contracted  quantity. 

If  a  vessel  remains  without  cargo,  the  insurance  shall  be  deemed  to  be  annulled 
as  regards  her,  subject  to  the  payment  above  mentioned  of  one-half  per  cent,  on  the 
excess  shipped  in  the  other  vessels. 

835.  li  in  consequence  of  the  unseaworthiness  of  the  vessel  the  cargo  is  trans- 
shipped to  another  before  leaving  the  port,  the  insurers  shall  have  an  option  to  continue 
the  contract  or  not,  on  paying  for  any  damage  that  may  have  occurred;  but  if  the 
unseaworthiness  happens  after  the  voyage  has  been  commenced,  the  insurers  shall 
run  the  risk,  even  when  the  vessel  is  of  a  different  tonnage  and  flag  from  that 
named  in  the  policy. 

836.  If  the  time  during  which  the  risks  are  to  run  on  the  account  of  the  in- 
surers has  not  been  fixed  in  the  policy,  the  provisions  of  article  808  on  bottomry 
loans  shall  be  observed. 

837.  In  insurances  for  a  fixed  time,  the  liability  of  the  insurer  shall  cease  at 
the  hour  at  which  the  agreed  time  expires. 

838.  If  for  the  convenience  of  the  assured  the  goods  are  discharged  at  a  port 
nearer  than  that  named  for  the  termination  of  the  voyage,  the  insurer  shall  become 
owner  of  the  agreed  premium,  without  any  rebate. 

839.  Calls  which  may  be  made  for  the  preservation  of  the  vessel  or  her  cargo 
shall  be  understood  to  be  included  in  the  insurance,  if  they  have  not  been  expressly 
excluded  by  the  policy. 

840.  The  assured  shall  communicate  to  the  insurer  the  news  referring  to  the  course 
of  the  navigation  of  the  insured  vessel,  and  the  damage  or  loss  suffered  by  the  insured 
subject-matter,  by  the  first  post  following  that  by  which  he  received  them,  and  by 
telegraph,  if  there  is  one,  and  shall  be  liable  for  any  damage  which  may  be  occasioned 
by  his  omission. 

841.  If  goods  are  lost  which  are  insured  on  account  of  the  master  who  commands 
the  vessel  in  which  they  are  shipped,  he  must  prove  their  purchase  to  the  insurers 
by  means  of  the  seller's  invoices;  and  the  shipment  and  carriage  in  the  vessel  by 
means  of  a  certificate  of  the  Mexican  Consul  or,  where  there  is  none,  the  competent 
authority,  of  the  port  where  he  shipped  them,  and  by  the  other  documents  showing 
her  seaworthiness  and  by  the  customs  clearances. 
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La  misma  obligaci6n  tendran  todos  los  asegurados  que  naveguen  con  sus  pro- 
pias  mercaderias,  salvo  pacto  en  contrario. 

842.  Si  se  hubiere  estipulado  en  la  poliza  aumento  de  premie  en  caso  de  sobre- 
venir  guerra  y  no  se  bubiere  fijado  el  tanto  del  aumento,  se  regulara  este,  a  falta 
de  conformidad  entre  los  mismos  interesados,  por  peritos  nombrados  en  la  forma 
que  establece  la  ley  civil,  teniendo  en  consideracion  las  circunstancias  del  seguro 
y  los  riesgos  corridos. 

843.  La  restitucion  gratuita  del  buque  6  su  cargamento  al  capitan  por  los 
apresadores,  cedera  en  beneficio  de  los  propietarios  respectivos,  sin  obligacion, 
de  parte  de  los  aseguradores,  de  pagar  las  cantidades  que  aseguraron. 

844.  Toda  reclamacion  procedente  del  contrato  de  seguro,  habra  de  ir  acom- 
panada  de  los  documentos  que  justifiquen:  1.°  El  viaje  del  buque  con  la  protesta 
del  capitan  6  copia  certificada  del  libro  de  navegacion;  —  2.°  El  embarque  de  los 
objetos  asegurados,  con  el  conooimiento  y  documentos  de  expedicion  de  aduanas; 
—  3.°  El  contrato  del  seguro,  con  la  poliza;  —  4.°  La  p6rdida  de  las  cosas  ase- 
guradas,  con  los  mismos  documentos  del  ntimero  1  y  declaracion  de  la  tripulacion, 
si  fuere  preciso. 

Ademas,  se  fijara  el  descuento  de  los  objetos  asegurados,  previo  el  reconoci- 
miento  de  peritos. 

Los  aseguradores  podran  contradecir  la  reclamacion  y  se  les  admitira  sobre  ello 
prueba  en  juicio. 

845.  Presentados  los  documentos  justificativos,  el  asegurador  debera,  hallan- 
dolos  conformes  y  justificada  la  p^rdida,  pagar  la  indemnizacion  al  asegurado 
dentro  del  plazo  estipulado  en  la  p61iza,  y  en  su  defecto,  a  los  diez  dias  de  la  recla- 
macion. 

Mas  si  el  asegurador  la  rechazare  y  contradijere  judicialmente,  podra  deposi- 
tar  la  cantidad  que  resultare  de  los  justificantes,  6  entregarla  al  asegurado  mediante 
fianza  suficiente,  decidiendo  lo  uno  6  lo  otro  el  juez  competente,  segtin  los  casos. 

846.  Si  el  buque  asegurado  sufriere  dano  por  accidente  de  mar,  el  asegurador 
pagara  unicamente  las  dos  terceras  partes  de  los  gastos  de  reparacion,  Mgase  6  no. 
En  el  primer  caso,  el  importe  de  los  gastos  se  justificara  por  los  medios  reconocidos 
en  el  derecbo;  en  el  segundo  se  apreciar4  por  peritos. 

Solo  el  naviero  6  el  capitan  autorizado  para  ello,  podran  optar  por  la  no  repa- 
racion del  buque. 

847.  Si  por  consecuencia  de  la  reparacion  el  valor  del  buque  aumentare  en  mds 
de  una  tercera  parte  del  que  se  le  hubiere  dado  en  el  seguro,  el  asegurador  pagara 
los  dos  tercios  del  importe  de  la  reparacion,  descontando  el  mayor  valor  que  esta 
hubiese  dado  al  buque.  Mas  si  el  asegurado  probase  que  el  mayor  valor  del  buque 
no  procedia  en  la  reparaci6n,  sino  de  ser  el  buque  nuevo  y  haber  ocurrido  la  averia 
en  el  primer  viaje,  6  que  lo  eran  las  maquinas  6  aparejo  y  pertrechos  destrozados, 
no  se  hara  la  deduccion  del  aumento  de  valor,  y  el  asegurador  pagara  los  dos  tercios 
de  la  reparacion  conforme  a  la  regla  4.°  del  art.  929. 

848.  Si  las  reparaciones  excedieren  de  las  tres  cuartas  partes  del  valor  del 
buque,  se  entendera  que  esta  inhabilitado  para  navegar,  y  procedera  el  abandono; 
y  no  haciendo  esta  declaracion,  abonaran  los  aseguradores  el  importe  del  seguro, 
deducido  el  valor  del  buque  averiado  6  de  sus  restos. 

849.  Cuando  se  trate  de  indemnizaciones  procedentes  de  averia  gruesa,  termi- 
nadas  las  operaciones  de  arreglo,  liquidacion  y  pago  de  la  misma,  el  asegurado 
entregara  al  asegurador  todas  las  cuentas  y  documentos  justificativos  en  recla- 
macion de  la  indemnizacion  de  las  cantidades  que  le  hubieren  correspondido.  El 
asegurador  examinara  a  su  vez  la  liquidaci6n,  y  haUandola  conforme  4  las  condi- 
ciones  de  la  poliza,  estara  obHgado  a  pagar  al  asegurado  la  cantidad  correspondiente 
dentro  del  plazo  convenido,  6  en  su  defecto,  en  el  de  ocho  dias. 

Desde  esta  fecha  comenzara  a  devengar  interns  la  suma  debida. 

Si  el  asegurador  no  encontrase  la  liquidacion  conforme  con  lo  convenido  en  la 
poliza,  podra  reclamar  ante  el  juez  competente  en  el  mismo  plazo  de  ocho  dias, 
constituyendo  en  deposito  la  cantidad  reclamada. 

850.  En  ningdn  caso  podra  exigirse  al  asegurador  una  suma  mayor  que  la  del 
importe  total  del  seguro,  sea  que  el  buque  salvado,  despu^s  de  una  arribada  forzosa 
para  la  reparacion  de  averia,  se  pierda,  sea  que  la  parte  que  haya  de  pagarse  por 
la  averia  gruesa  importe  mds  que  el  seguro,  6  que  el  costo  de  diferentes  averias 
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All  assyired  persons  who  sail  with  their  own  goods  shall  he  under  the  same  obli- 
gation, saving  a  bargain  to  the  contrary. 

842.  If  an  increase  of  premium  has  been  stipulated  in  the  policy  in  case  of  war 
supervening,  and  the  amount  of  the  increase  has  not  been  fixed,  this  shall  be  regula- 
ted by  experts  appointed  as  enacted  in  the  civil  law,  in  the  absence  of  agreement  be- 
tween the  persons  concerned,  taking  into  consideration  the  circumstances  of  the 
insurance  and  the  risks  run. 

843.  Gratuitous  restitution  of  the  vessel  or  of  her  cargo  by  captors  to  the 
master,  shall  accrue  to  the  benefit  of  the  respective  owners,  without  any  obligation 
on  the  part  of  the  insurers  to  pay  the  sums  which  they  insured. 

844.  All  claims  which  arise  from  a  contract  of  insurance  must  be  accompanied 
by  documents  which  prove:  1.  The  voyage  of  the  vessel,  by  the  solemn  declaration  of 
the  master  or  a  certified  copy  of  the  log ;  —  2.  The  shipment  of  the  things  insured,  by 
the  bill  of  lading  and  the  customs  clearances;  —  3.  The  contract  of  insurance,  by 
the  pohcy;  —  4.  The  loss  of  the  things  insured,  by  the  same  documents  as  mentioned 
in  No.  1  and  by  the  declaration  of  the  crew,  if  necessary. 

Also,  the  depreciation  in  the  insured  subject-matter  shall  be  fixed,  after  examina- 
tion by  experts. 

The  insurers  may  oppose  the  claim  and  they  shall  be  at  Uberty  to  prove  their 
contention  in  an  action. 

845.  When  the  documentary  evidence  has  been  produced,  the  insurer,  on  finding 
it  consistent  and  the  loss  proved,  must  pay  the  indemnity  to  the  assured  within  the 
period  agreed  by  the  policy,  and,  failing  this,  within  ten  days  from  the  claim. 

But  if  the  insurer  rejects  it  and  opposes  the  claim  in  legal  proceedings,  he 
may  deposit  the  sum  shown  by  the  evidence,  or  pay  it  to  the  assured  subject  to 
giving  sufficient  security,  the  competent  judge  deciding  which  course  is  to  be 
followed,  according  to  the  circumstances. 

846.  If  the  insured  vessel  suffers  damage  through  a  casualty  of  the  sea,  the  in- 
surer shall  only  pay  two  third  parts  of  the  expenses  of  repair,  whether  this  is  effected 
or  not.  In  the  former  case,  the  amount  of  the  expenses  shall  be  proved  by  the  means 
admitted  in  law;  and  in  the  latter  it  shall  be  appraised  by  experts. 

Only  the  managing  owner  or  the  master  possessing  authority  therefor,  may  elect 
not  to  repair  the  vessel. 

847.  If,  in  consequence  of  the  repairs,  the  value  of  the  vessel  increases  by  more 
than  a  third  part  of  that  attributed  to  it  in  the  insurance,  the  insurer  shall  pay  the 
two  thirds  of  the  amount  of  the  repairs,  after  deducting  the  greater  value  which 
they  have  given  the  vessel.  But  if  the  assured  proves  that  the  greater  value  of  the 
vessel  did  not  proceed  from  the  repairs  but  from  her  being  a  new  vessel  and  from  the 
damage  having  occurred  on  her  first  voyage,  or  that  the  destroyed  engines  or  tackle 
and  stores  were  new,  the  increase  in  value  shall  not  be  deducted,  and  the  insurer 
shall  pay  the  two  thirds  of  the  repairs  under  rule  4  of  article  929. 

848.  If  the  repairs  exceed  three  fourth  parts  of  the  value  of  the  vessel,  it  shall 
be  understood  that  she  is  unsea worthy,  and  she  may  be  abandoned ;  and  if  no  declara- 
tion of  abandonment  is  made,  the  insurers  shall  pay  the  amount  of  the  insurance,  after 
deducting  the  value  of  the  damaged  vessel  or  of  her  remains. 

849.  In  cases  of  indemnity  arising  from  general  average,  then  on  the  termination 
of  the  operations  of  statement,  adjustment  and  payment  thereof,  the  assured  shall 
deliver  to  the  insurer  all  the  accounts  and  documentary  evidence  in  the  claim  for  in- 
demnity in  the  sums  owing  to  him.  In  his  turn,  the  insurer  shall  examine  the  ad- 
justment, and  on  finding  it  in  conformity  with  the  terms  of  the  policy,  he  shall  be 
under  the  obligation  of  paying  the  assured  the  corresponding  sum  within  the  agreed 
period,  or  failing  this,  within  eight  days. 

The  sum  due  shall  begin  to  earn  interest  from  this  date. 

If  the  insurer  does  not  find  the  adjustment  to  be  in  conformity  with  what  was 
agreed  in  the  policy,  he  may  make  his  claim  before  the  competent  judge  within  the 
said  period  of  eight  days,  and  shall  deposit  the  sum  claimed. 

850.  In  no  case  may  a  greater  sum  be  demanded  of  the  insurer  than  the  total 
amount  of  the  insurance,  whether  the  salved  vessel  is  lost,  after  a  forced  call  for 
the  purpose  of  repairing  the  damage,  or  when  the  share  which  has  to  be  paid  as  general 
average  amounts  to  more  than  the  insurance,  or  when  the  total  of  the  different 
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y  reparaoiones  en  un  mismo  viaje  6  dentro  del  plazo  del  seguro,  excedan  de  la  suma 
asegurada. 

851.  En  los  casos  de  averia  simple  respecto  a  las  mercaderias  aseguradas, 
se  observardn  las  reglas  siguientes:  1.°  Todo  lo  que  hubiere  desparecido  por  robo, 
perdida,  venta  en  viaje,  por  causa  de  deterioro,  6  por  cualquiera  de  los  accidentes 
maritimos  comprendidos  en  el  contrato  del  seguro,  serd.  justificado  con  arreglo  al 
valor  de  factura,  6  en  su  defecto,  por  el  que  se  le  hubiere  dado  en  el  seguro,  y  el 
asegurador  pagara  su  importe;  —  2.°  En  el  caso  de  que,  llegado  el  buque  a  buen 
puerto,  resiiten  averiadas  las  mercaderias  en  todo  6  en  parte,  los  peritos  haran 
constar  el  valor  que  tendrian  si  hubieren  Uegado  en  estado  sano,  y  el  que  tengan 
en  su  estado  de  deterioro. 

La  diferencia  entre  ambos  valores  liquidos,  hecho  ademas  el  descuento  de  los 
derechos  de  aduanas,  fletes  y  cualesquiera  otros  analogos,  constituira  el  valor  6  im- 
porte de  la  averia,  sumdndole  los  gastos  causados  por  los  peritos,  y  otros,  si  los 
hubiere. 

Habiendo  recaido  la  averia  sobre  todo  el  cargamento  asegurado,  el  asegurador 
pagara  en  su  totaUdad  el  dem^rito  que  resulte;  mas  si  solo  alcanzare  4  una  parte, 
el  asegurado  sera  reintegrado  en  la  proporcion  correspondiente. 

Si  hubiere  sido  objeto  de  un  seguro  especial  el  beneficio  probable  del  cargador, 
se  liquidafa  separadamente. 

852.  Fijada  por  los  peritos  la  averia  simple  del  buque,  el  asegurado  justifi- 
cara  su  derecho  con  arreglo  a  lo  dispuesto  en  el  final  del  num.  9.°  del  art.  646,  y 
el  asegurador  pagara  en  conformidad  d  lo  dispuesto  en  los  arts.  933  y  934. 

853.  El  asegurador  no  podra  obligar  al  asegurado  a  que  venda  el  objeto  del 
seguro  para  fijar  su  valor. 

854.  Si  la  valuacion  de  las  cosas  aseguradas  hubiere  de  hacerse  en  pais  extran- 
jero,  se  observaran  las  leyes,  usos  y  costumbres  del  lugar  en  que  haya  de  realizarse 
sin  perjuicio  de  someterse  a  las  prescripci6nes  de  este  Codigo  para  la  comprobacion 
de  los  hechos. 

855.  Pagada  por  el  asegurador  la  cantidad  asegurada,  se  subrogar^  en  el  lugar 
del  asegurado  para  todos  los  derechos  y  acciones  que  correspondan  contra  los  que 
por  malicia  6  culpa  causaron  la  perdida  de  los  efectos  asegurados. 

Capitulo  XL    De  los  casos  en  que  se  anula,   rescinde  6  modifica 

el  contrato  de  seguro. 

856.  Ser4  nulo  el  contrato  de  seguro  que  recayere:  1.°  Sobre  los  buques  6 
mercaderias  afectos  anteriormente  a  un  prfetamo  a  la  gruesa  por  todo  su  valor; 

—  Si  el  prestamo  a  la  gruesa  no  fuere  por  el  valor  entero  del  buque  6  de  las  mer- 
caderias, podra  subsistir  el  seguro  en  la  parte  que  exceda  al  importe  del  prestamo; 

—  2.°  Sobre  la  vida  de  tripulantes  y  pasajeros;  —  3.°  Sobre  los  sueldos  de  la 
tripulacion;  —  4.°  Sobre  g6neros  de  ilicito  comercio  en  el  pais  del  pabellon  del 
buque:  —  5.°  Sobre  buque  dedicado  habitualmente  al  contrabando,  ocurriendo 
el  daiio  6  perdida  por  haberlo  hecho,  en  cuyo  caso  se  abonara  al  asegurador  el 
medio  por  ciento  de  la  cantidad  asegurada;  —  6."  Sobre  un  buque  que,  sin  medlar 
fuerza  mayor  que  lo  impida,  no  se  hiciere  a  la  mar  en  los  seis  meses  siguientes  a 
la  fecha  de  la  p6Hza;  en  cuyo  caso,  ademas  de  la  anulacion,  procedera  al  abono 
de  medio  por  ciento  al  asegurador  de  la  suma  asegurada;  —  7.°  Sobre  buque 
que  deje  de  emprender  el  viaje  contratado,  6  se  dirija  a  un  punto  distinto  del  esti- 
pulado,  en  cuyo  caso  procederd  tambien  el  abono  al  asegurador  del  medio  per 
ciento  de  la  cantidad  asegurada;  —  8.°  Sobre  cosas  en  cuya  valoracion  se  hubiere 
cometido  falsedad  a  sabiendas. 

857.  Si  se  hubieren  reahzado  sin  fraude  diferentes  contratos  de  seguro  sobre 
un  mismo  objeto,  subsistira  linicamente  el  primero,  con  tal  que  cubra  todo  su 
valor. 

Los  aseguradores  de  fecha  posterior  quedardn  libres  de  responsabilidad  y  perci- 
birdn  un  medio  por  ciento  de  la  cantidad  asegurada. 

No  cubriendo  el  primer  contrato  el  valor  integro  del  objeto  asegurado,  recaera 
la  responsabiUdad  del  exceso  sobre  los  aseguradores  que  contrataron  con  posteriori- 
dad,  siguiendo  el  orden  de  fechas. 
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damages  and  repairs  on  the  same  voyage  or  within  the  term  of  the  insurance, 
exceeds  the  sum  insured. 

851.  The  following  rules  shall  be  observed  as  regards  particular  average  to 
insured  goods:  1.  All  that  has  disappeared  through  robbery,  loss,  sale  on  the  voyage, 
by  deterioration,  or  through  any  of  the  casualties  of  the  sea  which  are  included  in 
the  policy  of  insurance,  shall  be  proved  on  consideration  of  the  value  shown  by  the 
invoice,  or,  failing  this,  by  that  which  was  attributed  to  it  in  the  insurance,  and  the 
insurer  shall  pay  the  amount  thereof;  —  2.  When,  on  the  arrival  of  the  vessel  at  a 
good  port,  the  goods  prove  to  be  damaged  in  whole  or  in  part,  the  experts  shall  fix 
the  value  which  they  would  have  had  if  they  had  arrived  in  sound  condition,  and 
that  which  they  possess  in  their  state  of  deterioration. 

The  difference  between  the  two  net  values,  after  deducting  the  customs  dues, 
freights  and  other  like  charges,  shall  constitute  the  value  or  amount  of  the  damage, 
by  adding  thereto  the  expense  caused  by  the  experts  and  other  expenses,  if  any. 

When  the  damage  affects  the  whole  of  the  cargo  insured,  the  insurer  shall  pay 
the  resulting  depreciation  in  full;  but  if  it  only  reaches  a  part,  the  assured  shall  be 
paid  in  the  corresponding  proportion. 

When  the  probable  profit  to  the  shipper  has  been  the  subject  of  a  special  in- 
surance, it  shall  be  settled  separately. 

852.  When  particular  average  to  the  vessel  has  been  fixed  by  experts,  the 
assured  shall  prove  his  right  in  accordance  with  the  provisions  at  the  end  of  No.  9  of 
article  646  and  the  insurer  shall  pay  in  accordance  with  the  provisions  of  articles  933 
and  934. 

853.  The  insurer  cannot  oblige  the  assured  to  sell  the  subject-matter  of  the 
insurance,  in  order  to  fix  its  value. 

854.  If  the  valuation  of  the  instired  subject-matter  has  to  be  made  in  a  foreign 
country,  the  laws,  usages  and  customs  of  the  place  where  it  has  to  be  made  shall  be 
observed,  without  prejudice  to  submission  to  the  provisions  of  this  Code  for  proving 
the  facts. 

855.  When  the  insurer  has  paid  the  sum  insured,  he  shall  be  subrogated  to  the 
assured  as  regards  all  the  rights  and  rights  of  action  available  against  those  persons 
who  caused  the  loss  of  the  insured  subject-matter  through  malice  or  culpa. 

Chapter  XL    Cases  in  which  contracts  of  insurance  are  annulled, 

rescinded  or  modified. 

856.  Contracts  of  insurance  shall  be  void,  when  they  affect:  1.  Vessels  or  goods 
which  are  previously  subject  to  a  bottomry  loan  for  the  whole  of  their  value;  — 
If  the  bottomry  loan  is  not  for  the  entire  value  of  the  vessel  or  the  goods,  the  insur- 
ance may  subsist  as  regards  the  part  which  exceeds  the  a,mount  of  the  loan;  — 
2.  The  hves  of  the  crew  or  passengers;  —  3.  The  pay  of  the  crew;  —  4.  Goods  of  a 
trade  which  is  illicit  in  the  country  of  the  vessel's  flag;  —  5.  A  vessel  which  is  habitu- 
ally devoted  to  contraband,  when  the  damage  or  loss  occurs  through  having  so 
acted,  in  which  case  the  insurer  shaU  be  paid  half  per  cent,  of  the  sum  assured;  — 
6.  A  vessel  which  does  not  put  to  sea  within  the  six  months  following  the  date  of 
the  policy,  in  the  absence  of  vis  major  to  prevent  it;  in  which  case,  half  per  cent,  of 
the  sum  assured  shall  be  paid  to  the  insurer,  m.  addition  of  the  avoidance  of  the 
policy;  —  7.  A  vessel  which  fails  to  undertake  the  contracted  voyage,  or  sails  for 
a  place  different  from  that  agreed,  in  which  case  also  half  per  cent,  of  the  sum 
assured  shall  be  paid  to  the  insurer;  —  8.  Things  in  the  valuation  whereof  falsity 
has  been  knowingly  committed. 

857.  If  divers  contracts  of  insurance  have  been  made  without  fraud  on  the 
same  subject-matter,  the  first  only  shall  subsist,  provided  that  it  covers  all  the  value 
thereof. 

The  insurers  of  a  subsequent  date  shall  be  free  from  liability  and  shall  receive 
one-half  per  cent,  of  the  sum  assured. 

When  the  first  contract  does  not  cover  the  entire  value  of  the  insured  subject- 
matter,  the  liabiUty  for  the  excess  shall  fall  on  the  insurers  who  contracted  subse- 
quently, following  the  order  of  date. 
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858.  El  asegurado  no  se  libertara  de  pagar  los  premios  integros  d  los  diferentes 
aseguradores,  si  no  hiciere  saber  &  los  postergados  la  rescision  de  sus  contratos 
antes  de  haber  llegado  el  objeto  asegurado  al  puerto  de  destino. 

859.  El  seguro  hecho  con  posterioridad  &  la  p6rdida,  averia  6  feliz  arribo  del 
objeto  asegurado  al  puerto  de  destino,  sera  nulo  siempre  que  pueda  presumirse 
racionalmente  que  la  notioia  de  lo  uno  6  de  lo  otro  habia  llegado  a  conocimiento 
de  alguno  de  los  contratantes. 

Existira  esta  presuncion  cuando  se  hubiere  publicado  la  noticia  en  una  plaza, 
mediando  el  tiempo  necesario  para  comunicarlo  por  el  correo  6  el  telegrafo  al  lugar 
donde  se  contrato  el  seguro,  sin  perjuicio  de  las  demas  pruebas  que  puedan  practi- 
car  las  partes. 

860.  El  contrato  de  seguro  sobre  buenas  6  malas  noticias,  no  se  anulara  si 
no  se  prueba  el  conocimiento  del  suceso  esperado  6  temido  por  alguno  de  los  con- 
tratantes, al  tiempo  de  verificarse  el  contrato. 

En  caso  de  probarlo,  abonara  el  defraudador  a  su  coobligado  a  una  quinta 
parte  de  la  cantidad  asegurada,  sin  perjuicio  de  la  responsabilidad  criminal  a  que 
hubiere  lugar. 

861.  Si  el  que  hiciere  el  seguro,  sabiendo  la  perdida  total  6  parcial  de  las  cosas 
aseguradas,  obrare  por  cuenta  ajena,  sera  personalmente  responsable  del  hecho 
como  si  hubiera  obrado  por  cuenta  propia;  y  si  por  el  contrario,  el  comisionado 
estuviere  inocente  del  fraude  cometido  por  el  propietario  asegurado,  recaeran  sobre 
este  todas  las  responsabilidades,  quedando  siempre  a  su  cargo  pagar  a  los  asegura- 
dores el  premio  convenido. 

Igual  disposicion  regira  respecto  al  asegiu'ador  cuando  contratare  el  seguro 
por  medio  de  comisionado  y  supiere  el  salvamento  de  las  cosas  aseguradas. 

862.  Si  pendiente  el  riesgo  de  las  cosas  aseguradas,  fueren  declarados  en  quiebra 
el  asegurador  6  el  asegurado,  tendran  ambos  derecho  a  exigir  fianza,  6ste  para 
cubrir  la  responsabilidad  del  riesgo,  y  aquel  para  obtener  el  pago  del  premio;  y  si 
los  representantes  de  la  quiebra  se  negaren  a  prestarla  dentro  de  los  tres  dias  si- 
guientes  al  requerimiento,  se  rescindird  el  contrato. 

En  caso  de  ocurrir  el  siniestro  dentro  de  los  dichos  tres  dias  sin  haber  prestado 
la  finanza,  no  habra  derecho  a  la  indenmizacion  ni  al  premio  del  seguro. 

863.  Si  contratado  un  seguro  fraudulentamente  por  varies  aseguradores,  al- 
guno 6  algunos  hubieren  procedido  de  buena  fe,  tendran  estos  derecho  a  obtener 
el  premio  mtegro  de  su  segiu-o  de  los  que  hubieren  procedido  con  malicia,  quedando 
el  asegurado  Ebre  de  toda  responsabilidad. 

De  igual  manera  se  procedera  respecto  a  los  asegurados  con  los  aseguradores, 
cuando  fueren  algunos  de  aquellos  los  autores  del  seguro  fraudulento. 

Capitulo  XII.    Del  abandono  de  las  cosas  aseguradas. 

864.  Podra  el  asegurado  abandonar  por  cuenta  del  asegurador  las  cosas  ase- 
guradas, exigiendo  del  asegurador  el  importe  de  la  cantidad  estipulada  en  la  poUza : 
1.°  En  el  caso  de  naufragio;  —  2.°  En  el  de  inhabiUtacion  del  buque  para  navegar, 
por  varada,  rotura  6  cualquier  otro  accidentede  mar;  —  3.°  En  el  de  apresamiento, 
embargo  6  detencion  por  orden  del  Gobiemo  nacional  6  extranjero;  —  4.°  En  el  de 
perdida  total  de  las  cosas  aseguradas,  entendiendose  por  tal  la  que  disminuya  en 
tres  cuartas  partes  el  valor  asegurado. 

Los  demdrS  danos  se  reputaran  averias  y  se  soportaran  por  quien  corresponda, 
segun  las  condiciones  del  segiu-o  y  las  disposiciones  de  este  Codigo. 

No  procedera  el  abandono  en  ninguno  de  los  dos  primeros  casos,  si  el  buque 
naufrago,  varado  6  inhabihtado  pudiera  desencallarse,  ponerse  a  flote  y  repararse 
para  continuar  el  viaje  al  puerto  de  su  destino,  a  no  ser  que  el  costo  de  la  repara- 
cion  excediese  de  las  tres  cuartas  partes  del  valor  en  que  estuviere  el  buque  ase- 
gurado. 

865.  Verificandose  la  rehabilitacion  del  buque,  solo  responderan  los  ase- 
gvuradores  de  los  gastos  ooasionados  por  la  encalladura  u  otro  dano  que  el  buque 
hubiere  recibido. 

866.  En  los  casos  de  naufragio  y  apresamiento,  el  aaegurado  tendra  la  obli- 
gazion  de  hacer  por  si  las  diUgencias  que  aconsejen  las  circunstancias  para  salvar 
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858.  The  assured  shall  not  be  exonerated  from  paying  the  entire  premiums 
to  the  different  insurers,  if  he  has  failed  to  give  notice  to  the  later  insurers  of  the 
rescission  of  their  contracts,  before  the  insured  subject-matter  has  arrived  at  the 
port  of  destination. 

859.  An  insurance  made  subsequently  to  the  loss,  damage  or  safe  arrival  of 
the  insured  subject-matter  at  the  port  of  destination,  shall  be  void,  provided  that 
it  may  reasonably  be  presumed  that  the  news  of  either  event  had  come  to  the  know- 
ledge of  one  of  the  contracting  parties. 

This  presumption  shall  be  made  when  the  news  has  been  published  in  a  market 
or  place,  and  there  has  been  sufficient  time  to  communicate  it  by  post  or  telegraph 
to  the  place  where  the  insurance  was  contracted,  without  prejudice  to  such  other 
evidence  as  may  be  adduced  by  the  parties. 

860.  A  contract  of  insurance  on  good  or  bad  news  shall  not  be  annulled, 
unless  it  is  proved  that  one  of  the  contracting  parties  was  aware  of  the  event  which 
was  hoped  or  feared  at  the  time  of  the  contract  being  made. 

In  the  event  of  proving  this,  the  fraudulent  person  shall  pay  a  fifth  part  of  the 
sum  assured  to  the  party  contracting  with  him,  without  prejudice  to  any  criminal 
liability  there  may  be. 

861.  If  a  person  who  makes  an  insurance  knowing  of  the  total  or  partial  loss 
of  the  insured  subject-matter  is  acting  on  another's  account,  he  shall  be  person- 
ally liable  for  the  act,  as  if  he  had  acted  on  his  own  account;  and  if  on  the  other 
hand,  the  agent  is  innocent  of  the  fraud  committed  by  the  insured  owner,  the  whole 
of  the  liabilities  shall  fall  on  the  latter,  always  with  the  obligation  of  paying  the 
agreed  premium  to  the  insurers. 

The  like  provision  shall  govern  as  regards  the  insurer  when  he  contracts  the 
insurance  through  an  agent  and  he  is  aware  of  the  safety  of  the  insured  subject- 
matter. 

862.  If  the  insurer  or  the  assured  is  declared  bankrupt  while  the  risk  to  the 
insured  subject-matter  is  pending,  the  other  party  shall  be  entitled  to  demand 
security,  the  latter  to  meet  the  liability  for  the  risk,  and  the  former  for  obtaining 
payment  of  the  premium;  and  it  the  representatives  of  the  bankruptcy  refuse  to 
give  it  within  the  three  days  following  the  request,  the  contract  shall  be  rescinded. 

In  the  event  of  a  casualty  occurring  within  the  said  three  days  without  such 
security  having  been  given,  there  shall  be  no  right  to  the  indemnity  or  to  the  premium 
of  the  insurance. 

863.  If  an  insurance  has  been  fraudulently  contracted  by  several  insurers, 
but  one  or  more  have  acted  in  good  faith,  the  latter  shall  be  entitled  to  obtain  the 
entire  premium  of  the  insurance  from  those  who  have  acted  with  malice,  the  assured 
remaining  exempt  all  from  liability. 

The  same  shall  happen  as  regards  the  assured  and  the  insurers,  when  any  of 
the  former  were  the  authors  of  the  fraudulent  insurance. 

Chapter  XII.    Abandonment  of  the  insured  subject-matter. 

864.  The  assured  may  abandon  the  insured  subject-matter  to  the  account 
of  the  insurer,  and  demand  the  amount  of  the  sum  agreed  by  the  policy  from  the 
insurer:  1.  In  the  event  of  shipwreck;  —  2.  In  the  event  of  the  unseaworthiness 
of  the  vessel  through  stranding,  fracture  or  any  other  casualty  of  the  sea;  —  3.  In 
the  event  of  capture,  arrest  or  detention  by  order  of  a  Government,  national  or 
foreign;  —  4.  In  the  event  of  the  total  loss  of  the  insured  subject-matter,  by  which 
is  meant  a  loss  which  diminishes  its  insured  value  by  three  fourth  parts. 

The  other  damage  shall  be  deemed  to  be  average  and  shall  be  borne  by  the  proper 
person,  according  to  the  terms  of  the  insurance  and  the  provisions  of  this  Code. 

Abandonment  shall  not  take  place  in  either  of  the  first  two  cases,  if  the  ship- 
wrecked, stranded  or  unseaworthy  vessel  can  be  towed  off,  refloated  and  repaired  to 
continue  the  voyage  to  the  port  of  her  destination,  unless  the  expense  of  repairing 
her  exceeds  three  fourth  parts  of  the  value  at  which  the  vessel  was  insured. 

865.  When  the  vessel  has  been  restored,  the  insurers  shall  only  be  liable  for 
the  expenses  occasioned  by  the  stranding  or  such  other  damage  as  the  vessel  has 
received. 

866.  In  cases  of  shipwreck  or  capture,  the  assured  shall  be  under  the  obliga- 
tion of  personally  taking  such  measures  as  the  circumstances  suggest  for  salving 
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6  recobrar  los  efectos  perdidos,  sin  perjuicio  del  abandono  que  le  competa  hacer 
a  su  tiempo;  y  el  asegurador  habr4  de  reintegrarle  de  los  gastos  legitimos  que  para 
el  salvamento  hiciese  hasta  la  concurrenoia  del  valor  de  los  efectos  salvados,  sobre 
los  cuales  se  haran  efectivos  en  defecto  de  pago. 

867.  Si  el  buque  quedare  absolutamente  inhabilitado  para  navegar,  el  ase- 
gurado  tendri  obligacion  de  dar  de  eUo  aviso  al  asegurador,  telegraficamente  siendo 
posible,  y  si  no,  por  el  primer  correo  siguiente  al  recibo  de  la  noticia. 

Los  interesados  en  la  carga  que  se  haUaren  presentes,  6  en  su  ausencia  el  capitan, 
practicardn  todas  las  diligencias  posibles  para  conducir  el  cargamento  al  puerto 
de  su  destine  con  arreglo  a  lo  dispuesto  en  este  Codigo,  en  cuyo  caso  correrin  por 
cuenta  del  asegurador  los  riesgos  y  gastos  de  descarga,  almacenaje,  reembarque 
6  trasbordo,  excedente  de  flete  y  todos  los  demas,  hasta  que  se  afijen  los  efectos 
asegurados  en  el  punto  designado  en  la  poliza. 

868.  Sin  perjuicio  de  lo  dispuesto  en  el  articulo  anterior,  el  asegurador  gozara 
del  t6rmino  de  seis  meses  para  conducir  las  mercancias  a  su  destino,  cuyo  plazo 
se  comenzara  a  contar  desde  el  dia  en  que  el  asegurado  le  hubiere  dado  aviso  del 
siniestro. 

869.  Si  a  pesar  de  las  diligencias  practicadas  por  los  interesados  en  la  carga, 
capitdn  y  aseguradores,  para  conducir  las  mercaderias  al  puerto  de  su  destino, 
conforme  d  lo  prevenido  en  los  artlculos  anteriores,  no  se  encontrare  buque  en  que 
verificar  el  trasporte,  podra  el  asegurado  propietario  hacer  abandono  de  las  mismas. 

870.  En  caso  de  interrupcion  del  viaje  por  embargo  6  detencion  forzada  del 
buque,  tendra  el  asegurado  obligacion  de  comunicarla  a  los  aseguradores  tan  luego 
como  Uegue  a  su  noticia,  y  no  podra  usar  de  la  accion  de  abandono  hasta  que  haya 
trascurrido  el  plazo  fijado  en  el  art.  868.  Estara  obligado,  ademas,  a  prestar  d  los 
aseguradores  cuantos  auxilios  esten  en  su  mano  para  conseguir  el  alzamiento  del 
embargo,  y  debera  hacer  por  si  mismo  las  gestiones  convenientes  al  propio  fin,  si 
por  hallarse  los  aseguradores  en  pais  remoto,  no  pudiere  obrar  de  acuerdo  con  6stos. 

871.  Se  entendera  comprendido  en  el  abandono  del  buque  el  flete  de  las  merca- 
derias que  se  salven,  aun  cuando  se  hubiere  pagado  anticipadamente  consideran- 
dose  pertenencia  de  los  aseguradores,  d  reserva  de  los  derechos  que  competan  4  los 
demds  acreedores,  conforme  a  lo  dispuesto  en  el  art.  646. 

872.  Se  tendrd  por  recibida  la  noticia  para  la  prescripcion  del  plazo  estable- 
cido  en  el  art.  868  desde  que  se  haga  pubhca,  bien  por  medio  de  los  periodicos,  bien 
por  correr  como  cierta  entre  los  comerciantes  de  la  residencia  del  asegurado,  6  bien 
porque  pueda  probarse  a  ^te  que  recibi6  aviso  del  siniestro  por  carta  6  telegrama 
del  capitan,  del  consignatario  6  de  algun  corresponsal. 

873.  Tendra  tambien  el  asegurado  el  derecho  de  hacer  abandono  despu6s  de 
haber  trascurrido  un  ano  en  los  viajes  ordinarios  y  dos  en  los  largos  sin  recibir  no- 
ticia del  buque. 

En  tal  caso  podra  reclamar  del  asegurador  la  indemnizacion  por  el  valor  de  la 
cantidad  asegurada,  sin  estar  obligado  k  justifioar  la  perdida;  pero  debera  probar 
la  falta  de  noticias  con  certificacion  del  consul  6  autoridad  maritima  del  puerto 
de  donde  saho,  y  otra  de  los  consules  6  autoridades  maritimas  de  los  del  destino 
del  buque  y  de  su  matricula  que  acrediten  no  haber  llegado  d  eUos  durante  el  plazo 
fijado. 

Para  usar  de  esta  accion  tendra  el  t^rmino  de  un  aiio. 

874.  Si  el  seguro  hubiere  sido  contratado  a  t6rmino  hmitado,  esdstira  presuncion 
legal  de  que  la  perdida  ocurrio  dentro  del  plazo  convenido,  salvo  la  prueba  que 
podrd  hacer  el  asegurador  de  que  la  perdida  sobrevino  despu^s  de  haber  terminado 
su  responsabiUdad. 

875.  El  asegurado,  al  tiempo  de  hacer  el  abandono,  debera  declarar  todos  los 
seguros  contratados  sobre  los  efectos  abandonados,  asi  como  los  pr6stamos  tomados 
a  la  gruesa  sobre  los  mismos,  y  hasta  que  haya  hecho  esta  declaracion  no  empe- 
zara  a  correr  el  plazo  en  que  debera  ser  reintegrado  del  valor  de  los  efectos.  Si 
cometiere  fraude  en  esta  declaracion,  perdera  todos  los  derechos  que  le  competan 
por  el  seguro,  sin  dejar  de  responder  por  los  pr^stamos  que  hubiere  tornado  sobre 
los  efectos  asegurados,  no  obstante  su  p&dida. 

876.  En  caso  de  apresamiento  del  buque  y  no  teniendo  tiempo  el  asegurado 
de  proceder  de  acuerdo  con  el  asegurador  ni  de  esperar  instrucciones  suyas,  podrd 
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or  recovering  the  lost  effects,  without  prejudice  to  an  abandonment  which  may 
be  his  right  at  the  proper  time;  and  the  insurer  must  repay  him  the  lawful  expenses 
incurred  by  him  for  the  purpose  of  salving  as  far  as  the  level  of  the  value  of  the 
insured  subject-matter,  against  which  they  may  be  enforced  in  default  of  payment. 

867.  If  the  vessel  is  and  remains  absolutely  unsea worthy,  the  assured  shall 
be  under  the  obligation  of  giving  notice  thereof  to  the  insurer,  by  telegraph  if 
possible,  and  if  not,  then  by  the  first  post  following  the  receipt  of  the  news. 

The  persons  interested  in  the  cargo  who  happen  to  be  present,  and  in  their 
absence,  the  master,  shall  take  all  possible  measures  for  carrying  the  cargo  to  the 
port  of  its  destination  in  accordance  with  the  provisions  of  this  Code,  in  which 
case  the  risks  and  expense  of  discharging,  warehouse  rent,  reshipping  or  trans- 
shipping, excess  of  freight  and  all  other  expenses  up  to  delivery  of  the  insured 
goods  at  the  place  named  in  the  poUcy,  shall  run  on  account  of  the  insurer. 

868.  Without  prejudice  to  the  provisions  of  the  preceding  article,  the  insurer 
shall  have  the  benefit  of  the  term  of  six  months  for  carrying  the  goods  to  their 
destination,  which  period  shall  begin  to  be  reckoned  from  the  day  on  which  the 
assured  gave  him  notice  of  the  casualty. 

869.  If  in  spite  of  the  measures  taken  by  the  persons  interested  in  the  cargo, 
or  the  master  or  the  insurers,  for  carrying  the  goods  to  the  port  of  their  destination, 
in  accordance  with  the  provisions  of  the  preceding  articles,  no  vessel  is  found  in 
which  to  effect  the  carriage,  the  assured  owner  may  make  abandonment  thereof. 

870.  In  the  event  of  the  voyage  being  interrupted  by  arrest  or  forcible  deten- 
tion of  the  vessel,  the  assured  shall  be  under  the  obhgation  to  communicate  the 
fact  to  the  insurers  as  soon  as  it  comes  to  his  notice,  and  shaU  be  unable  to  avail 
himself  of  his  right  to  abandon  until  the  period  fixed  by  Article  868  has  expired.  He 
shall  be  bound,  also,  to  render  to  the  insurers  all  the  assistance  in  his  power  for 
obtaining  the  recall  of  the  arrest,  and  must  personally  take  the  appropriate  steps 
to  that  end,  if  through  the  insurers  being  in  a  remote  country,  he  is  unable  to  act 
in  accord  with  them. 

871.  The  freight  of  the  salved  goods  shall  be  understood  to  be  included  in 
the  abandonment  of  the  vessel,  although  it  has  been  paid  in  advance,  as  it  is  con- 
sidered to  be  the  property  of  the  insurers,  subject  to  a  reservation  of  the  rights 
of  the  other  creditors  under  the  provisions  of  Article  646. 

872.  For  the  purpose  of  the  time-prescription  enacted  by  Article  868,  the  news 
shaU  be  considered  to  have  been  received  at  the  time  that  it  is  published,  either 
through  the  newspapers,  or  through  being  current  as  a  fact  among  the  traders  of 
the  residence  of  the  assured,  or  because  it  can  be  proved  that  he  received  notice 
of  the  casualty  by  a  letter  or  telegram  from  the  master,  the  ship's  agent  or  some 
correspondent. 

873.  The  assured  shall  also  be  entitled  to  make  abandonment  after  the  ex- 
piration of  one  year  in  ordinary  voyages  and  two  in  long  voyages,  without  receiving 
news  of  the  vessel. 

In  that  case  he  may  claim  the  indemnity  to  the  value  of  the  sum  insured  from 
the  insurer,  without  being  obliged  to  prove  the  loss;  but  he  must  prove  the  absence 
of  news  by  the  certificate  of  the  consul  or  marine  authority  of  the  port  whence 
the  vessel  sailed,  and  another  of  the  consuls  or  marine  authorities  of  the  ports  of 
her  destination  and  of  her  register,  to  prove  that  she  has  not  arrived  thereat  dur- 
ing the  time  fixed. 

He  shall  have  the  term  of  one  year  for  the  purpose  of  availing  himself  of  this  action. 

874.  If  the  insurance  has  been  contracted  for  a  limited  time,  there  shall  be 
a  presumptio  juris  that  the  loss  occurred  within  the  agreed  period,  saving  evidence 
which  may  be  given  by  the  insurer  that  the  loss  happened  after  his  liability  had 
expired. 

875.  At  the  time  of  making  the  abandonment,  the  assured  must  declare  all 
the  insurances  made  on  the  abandoned  goods,  as  well  as  the  bo,ttomry  loans  borrowed 
on  the  security  thereof,  and  until  he  has  made  this  declaration,  the  period  within 
which  he  is  to  be  repaid  the  value  of  the  goods  shall  not  commence  to  run.  If  he 
commits  fraud  in  this  declaration,  he  shall  lose  aU  his  rights  under  the  insurance, 
without  ceasing  to  be  liable  for  the  loans  which  he  has  borrowed  on  the  security 
of  the  insured  subject-matter,  notwithstanding  their  loss. 

876.  In  the  event  of  capture  of  the  vessel  and  the  assured  having  no  time 
to  proceed  in  accord  with  the  insurer  or  to  await  his  instructions,  he  himself,  or 
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por  si,  6  el  capitdn  en  su  defecto,  proceder  al  rescate  de  las  cosas  aseguradas,  ponien- 
dolo  en  conocimiento  del  asegurador  en  la  primera  ocasion. 

Este  podra  aceptar  6  no  el  convenio  celebrado  por  el  asegurado  6  el  capitan, 
comunicando  su  resolucion  dentro  de  las  veinticuatro  horas  siguientes  a  la  noti- 
ficacion  del  convenio. 

Si  lo  aceptase,  entregara  en  el  acto  la  cantidad  concertada  por  el  rescate,  y 
quedaran  de  su  cuenta  los  riesgos  ulteriores  del  viaje,  conforme  a  las  condiciones 
de  la  poliza.  Si  no  lo  aceptase,  pagara  la  cantidad  asegurada,  perdiendo  todo  derecho 
a  los  efectos  rescatados;  y  si  dentro  del  termino  prefijado  no  manifestare  su  reso- 
lucion, se  entendera  que  rechaza  el  convenio. 

877.  Si  por  haberse  represado  el  buque  se  reintegrara  el  asegurado  en  la  posesion 
de  sus  efectos,  se  reputaran  averia  todos  los  gastos  y  perjuicios  causados  por  la 
perdida,  siendo  de  cuenta  del  asegurador  el  reintegro;  y  si  por  consecuencia  dela 
represa  pasaren  los  efectos  asegurados  a  la  posesion  de  un  tercero,  el  asegurado  podra 
usar  del  derecho  de  abandono. 

878.  Admitido  el  abandono  6  declarado  admisible  en  juicio,  la  propiedad  de 
las  cosas  abandonadas,  con  las  mejoras  6  desperfectos  que  en  eUas  sobrevengan 
desde  el  momento  del  abandono,  se  trasmitira  al  asegurador,  sin  que  le  exonere 
del  pago  la  reparacion  del  buque  legalmente  abandonado. 

879.  No  sera  admisible  el  abandono:  1.°  Si  las  perdidas  hubieren  ocurrido 
antes  de  empezar  el  viaje;  —  2.°  Si  se  hiciere  de  una  manera  parcial  6  condicional, 
sin  comprender  en  el  todos  los  objetos  asegurados ;  —  3.  °  Si  no  se  pusiere  en  cono- 
cimiento de  los  aseguradores  el  proposito  de  hacerlo  dentro  de  los  cuarto  meses 
siguientes  al  dia  en  que  el  asegurado  haya  recibido  la  noticia  de  la  perdida  acaecida, 
y  si  no  se  formalizara  el  abandono  dentro  de  un  ano,  contado  de  igual  manera;  — 
4.°  Si  no  se  hiciere  por  el  mismo  propietario  6  persona  espeoialmente  autorizada 
por  el  6  por  el  comisionado  para  contratar  el  seguro. 

880.  En  el  caso  de  abandono,  el  asegurador  debera  pagar  el  importe  del  se- 
guro en  el  plazo  fijado  en  la  poliza,  y  no  habi^ndose  expresado  termino  en  eUa,  a 
Ids  sesenta  dias  de  admitido  el  abandono  6  de  haberse  hecho  la  declaracion  del 
art.  878. 

Titulo  IV.    De  los  riesgos,  daiios  y  accidentes  del  comercio  maritimo. 
Capitulo  I.    De  las  averias. 

881.  Para  los  efectos  del  Codigo,  seran  averias:  1.°  Todo  gasto  extraordinario 
6  eventual  que  para  conservar  el  buque,  el  cargamento  6  ambas  cosas,  ocurriere 
dm-ante  la  navegacion;  —  2.°  Todo  dano  6  desperfecto  que  sufriere  el  buque  desde 
que  se  hiciere  a  la  mar  en  el  puerto  de  sahda  hasta  dar  fondo  y  anclar  en  el  de 
su  destino,  y  los  que  sufran  las  mercaderias  desde  que  se  cargaren  en  el  puerto 
de  expedicion  hasta  descargarlas  en  el  de  su  consignacion. 

882.  Los  gastos  menudos  y  ordinaries  propios  de  la  navegacion,  como  los  de 
pilotaje  de  costas  y  puertos,  los  de  lanchas  y  remolques,  anclaje,  visita,  sanidad, 
cuarentenas,  lazareto  y  demas  Uamados  de  puerto,  los  fletes  de  gabarras  y  des- 
carga,  hasta  poner  las  mercaderias  en  el  mueUe,  y  cualquier  otro  comtin  d  la  nave- 
gacion, se  consideraran  gastos  ordinaries  a  cuenta  del  fletante,  a  no  mediar  pacto 
expreso  en  contrario. 

883.  Las  averias  seran:  1.°  Simples  6  particulares;  —  2.°  Gruesas  6  comunes. 

884.  Seran  averias  simples  6  particulares  por  regla  general,  todos  los  gastos 
y  perjuicios  causados  en  el  buque  6  en  su  cargamento,  que  no  hayan  redundado 
en  beneficio  y  utilidad  comun  de  todos  los  interesados  en  el  buque  y  su  carga,  y 
especialmente  las  siguientes:  1.°  Los  danos  que  sobrevinieren  al  cargamento  desde 
su  embarque  hasta  su  descarga,  asi  por  vicio  propio  de  la  cosa  como  por  accidente 
de  mar  6  por  fuerza  mayor,  y  los  gastos  hechos  para  evitarlos  y  repararlos;  — 
2.°  Los  daiios  y  gastos  que  sobrevinieren  al  buque  en  su  casco,  aparejos,  armas 
y  pertrechos,  por  las  mismas  causas  y  motives,  desde  que  se  hizo  a  la  mar  en  el 
puerto  de  saUda  hasta  que  anclo  y  fondeo  en  el  de  su  destino ;  —  3.  °  Los  daiios  sufri- 
dos  por  las  mercaderias. cargadas  sobre  cubierta,  excepto  en  la  navegacion  de  cabo- 
taje,  si  las  ordenanzas  maritimas  lo  penniten;  —  4.°  Los  sueldos  y  alimentos  de 
la  tripulacion  cuando  el  buque  fuere  detenido  6  embargado  por  orden  legitima  6 
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the  master  in  his  default,  may  proceed  to  ransom  the  insured  subject-matter, 
and  shall  bring  the  fact  to  the  notice  of  the  insurer  on  the  first  opportunity. 

The  latter  may  accept  or  reject  the  agreement  made  by  the  assured  or  the 
master,  but  must  communicate  his  decision  within  the  twenty-four  hours  following 
the  notification  of  the  agreement. 

If  he  does  accept  it,  he  shall  at  once  pay  the  sum  arranged  for  the  ransom, 
and  the  subsequent  risks  of  the  voyage  shall  run  on  his  account,  according  to  the 
terms  of  the  policy.  If  he  does  not  accept  it,  he  shall  pay  the  sum  assured,  but  shall 
lose  all  right  to  the  ransomed  effects;  and  if  he  fails  to  make  known  his  decision 
within  the  said  term,  it  shall  be  understood  that  he  rejects  the  agreement. 

877.  If  the  assured  is  reinstated  in  the  possession  of  his  goods  through  the 
vessel  having  been  recaptured,  all  the  expenses  and  damage  caused  by  the  loss 
shall  be  deemed  to  be  average,  the  reinstatement  being  borne  by  the  insurer;  and 
if  in  consequence  of  the  recapture  the  insxu'ed  goods  pass  into  the  possession  of  a 
third  person,  the  assured  may  avail  himself  of  the  right  of  abandonment. 

878.  When  the  abandonment  is  admitted  or  is  declared  admissible  in  an 
action,  the  ownership  of  the  things  abandoned  together  with  and  subject  to  the 
increments  or  deteriorations  which  happen  to  them  from  the  time  of  the  abandon- 
ment, shall  be  transferred  to  the  insurer,  and  the  fact  of  repairing  a  vessel  which 
has  been  lawfully  abandoned  shall  not  exonerate  him  from  the  payment. 

879.  Abandonment  shall  not  be  admissible:  1.  If  the  losses  have  occurred 
before  the  commencement  of  the  voyage;  —  2.  If  it  is  effected  in  a  partial  or  condi- 
tional manner,  without  including  therein  all  the  iusured  subject-matter;  —  3.  If 
the  proposal  to  make  it  is  not  brought  to  the  notice  of  the  insurers  within  the  four 
months  following  the  day  whereon  the  assured  received  the  news  of  the  happening 
of  the  loss,  and  the  abandonment  is  not  formally  made  within  a  year,  reckoned 
in  the  same  way;  —  4.  If  it  is  not  made  by  the  owner  himself  or  by  a  person  speci- 
ally authorised  by  him  or  by  the  agent  for  making  the  insurance. 

880.  In  the  event  of  abandonment,  the  insurer  must  pay  the  amoimt  of  the 
insurance  within  the  period  fixed  by  the  policy,  and  if  there  is  no  period  expressed 
therein,  within  sixty  days  from  the  abandonment  being  admitted  or  from  the  de- 
claration under  article  878  having  been  made. 

Title  IV.    The  risks,  damages  and  casualties  of  sea  commerce. 

Chapter  I.     Average. 

881.  The  following  shall  be  average  for  the  purpose  of  this  Code:  1.  All  extra- 
ordinary or  accidental  expenses  for  preserving  the  vessel,  the  cargo  or  both  of 
them,  which  occur  during  the  navigation ;  —  2.  All  damage  or  deterioration  suffered 
by  the  vessel  from  the  time  when  she  puts  to  sea  in  the  port  of  departure  until 
she  successfully  casts  anchor  in  the  port  of  her  destination,  and  those  suffered  by 
the  goods  from  the  time  that  they  are  shipped  in  the  port  of  departure  until  they 
are  discharged  in  the  port  to  which  they  are  consigned. 

882.  The  small  and  ordinary  expenses  proper  to  navigation,  such  as  those 
of  coast  and  harbour  pilotage,  of  boats  and  towage,  anchorage,  survey,  health, 
quarantine,  quarantine  hospitals  and  other  port  expenses,  hire  of  lighters  and  of 
the  discharge,  untU  the  goods  are  placed  on  the  wharf,  and  all  other  expenses  common 
to  navigation,  shall  be  deemed  ordinary  expenses  to  be  borne  by  the  shipowner, 
in  the  absence  of  an  express  agreement  to  the  contrary. 

883.  Average  shall  be:  1.  Simple  or  particular;  —  2.  General  or  common. 

884.  As  a  general  rule,  simple  or  particular  average  means  all  expenses  and 
damage  caused  to  the  vessel  or  her  cargo,  which  have  not  contributed  to  the  ad- 
vantage and  utihty  common  to  all  the  persons  interested  in  the  vessel  and  her 
cargo,  and  especially  the  following:  1.  Damage  happening  to  the  cargo  from  its 
shipment  to  its  discharge,  as  well  through  the  inherent  defect  of  the  thing  as  through 
a  casualty  of  the  sea  or  vis  major,  and  the  expenses  incurred  for  the  purpose  of 
avoiding  and  repairing  it;  —  2.  The  damage  and  expenses  happening  to  the  vessel 
in  her  huU,  tackle,  arms  and  stores  through  or  for  the  same  causes  or  reasons,  from 
the  time  when  she  put  to  sea  in  the  port  of  departure  untU  she  successfully  anchored 
in  the  port  to  which  she  was  bound;  —  3.  Damage  suffered  by  goods  shipped  on 
deck,  except  in  coast  navigation  if  the  ordinances  of  marine  permit  it;  —  4.  The 
pay  and  maintenance  of  the  crew,  when  the  vessel  is  detained  or  arrested  by  lawful 
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fuerza  mayor,  si  el  fletamento  estuviere  contratado  por  un  tanto  elviaje;  —  5.°  Los 
gastos  necesarios  de  arribada  a  un  puerto  para  repararse  6  aprovisionarse;  — 
6.  °  El  menor  valor  de  los  g6neros  vendidos  por  el  capitAn  en  arribada  forzosa,  para 
pago  de  alimentos  y  salvar  4  la  tripulaci6n,  6  para  cubrir  cualquiera  otra  necesidad 
del  buque  a  cuyo  cargo  vendrA  el  abono  correspondiente ;  —  7.°  Los  alimentos  y 
salarios  de  la  tripulacion  mientras  estuviere  el  buque  en  cuarentena ;  —  8.  °  El  dano 
inferido  al  buque  6  cargamento  por  el  choque  6  abordaje  con  otro,  siendo  for- 
tuito  6  inevitable.  Si  el  accidente  ocurriere  por  culpa  6  descuido  del  capitan,  este 
respondera  de  todo  el  dano  causado;  —  9.°  Cualquier  dano  que  resultare  al  car- 
gamento por  faltas,  descuido  6  baraterias  del  capitan  6  de  la  tripulacion,  sin  per- 
juicio  del  derecho  del  propietario  a  la  indemnizaci6n  correspondiente  contra  el 
capitd.n,  el  buque  y  el  flete. 

885.  El  dueno  de  la  cosa  que  dio  lugar  al  gasto  6  recibio  el  dano,  soportara 
las  averias  simples  6  particulares. 

886.  Seran  averias  gruesas  6  comunes,  por  regla  general,  todos  los  dafios  y 
gastos  que  se  causen  deliberadamente  para  salvar  el  buque,  su  cargamento  6  ambas 
cosas  a  la  vez,  de  un  riesgo  conocido  y  efectivo,  y  en  particular  las  siguientes: 
1.°  Los  efectos  6  metalico  invertidos  en  el  rescate  del  buque  6  del  cargamento  apre- 
sado  por  enemigos,  corsarios  6  piratas,  y  los  alimentos,  salarios  y  gastos  del  buque 
detenido,  mientras  se  hiciere  el  arreglo  6  rescate;  —  2.°  Los  efectos  arrojados  al 
mar  para  aligerar  el  buque,  ya  pertenezcan  al  cargamento,  ya  al  buque  6  a  la 
tripulacion,  y  el  dano  que  por  tal  acto  resulte  a  los  efectos  que  se  conserven  a 
bordo;  —  3.°  Los  cables  y  palos  que  se  corten  6  inutilicen,  las  anclas  y  las  cadenas 
que  se  abandonen  para  salvar  el  cargamento,  el  buque  6  ambas  cosas ;  —  4.  °  Los 
gastos  de  alijo  6  trasbordo  de  una  parte  del  cargamento  para  aligerar  el  buque  y 
ponerlo  en  estado  de  tomar  puerto  6  rada,  y  el  perjuicio  que  de  ellos  resulte  a  los 
efectos  alijados  6  trasbordados ;  —  5.°  El  dano  causado  a  los  efectos  del  carga- 
mento por  la  abertura  hecha  en  el  buque  para  desaguarlo  e  impedir  que  zozobre; 
—  6.°  Los  gastos  hechos  para  poner  a  flote  un  buque  encaUado  de  proposito  con 
objeto  de  salvarlo;  —  7.°  El  dano  causado  en  el  buque  que  fuere  necesario  abrir, 
agujerear  6  romper  para  salvar  el  cargamento;  — -8.°  Los  gastos  de  curacion  y 
aUmento  de  los  tripulantes  que  hubieren  sido  heridos  6  estropeados  defendiendo 
6  salvando  el  buque;  —  9.°  Los  salarios  de  cualquier  individuo  de  la  triplacion 
detenido  en  rehenes  por  enemigos,  corsarios  6  piratas,  y  los  gastos  necesarios  que 
cause  en  su  prision,  hasta  restituirse  al  buque  6  a  su  domiciHo,  si  lo  prefiriere;  — 
10.  °  El  salario  y  alimentos  de  la  tripulacion  del  buque  fletado  por  meses,  durante 
el  tiempo  que  estuviere  embargado  6  detenido  por  fuerza  mayor  \i  orden  del 
Gobiemo,  6  para  reparar  los  danos  causados  en  beneficio  comun;  —  11.°  El  menos- 
cabo  que  resultare  en  el  valor  de  los  gdneros  vendidos  en  arribada  forzosa  para 
reparar  el  buque  por  causa  de  averia  gruesa;  —  12.°  Los  gastos  de  la  liquidacion 
de  la  averia. 

887.  A  satisfacer  el  importe  de  las  averias  gruesas  6  comunes  contribuiran 
todos  los  interesados  en  el  buque  y  cargamento  existente  en  61  al  tiempo  de  ocurrir 
la  averia. 

888.  Para  hacer  los  gastos  y  causar  los  danos  correspondientes  a  la  averia 
gruesa,  precedera  resolucion  del  capitin,  tomada  previa  deUberacion  con  el  piloto 
y  demas  oficiales  de  la  nave  y  audiencia  de  los  interesados  de  la  carga  que  se  haUaren 
presentes. 

Si  estos  se  opusieren  y  el  capitan  y  oficiales,  6  su  mayoria,  6  el  capitan,  sepa- 
randose  de  la  majoria,  estimaren  necesarias  ciertas  medidas,  podran  ejecutarse 
bajo  su  responsabilidad,  sin  perjuicio  del  derecho  de  los  cargaidores  4  ejercitar  el 
suyo  contra  el  capitan  ante  el  juez  6  tribunal  competente,  si  pudieren  probar  que 
procedio  con  malicia,  impericia  6  descuido. 

Si  los  interesados  en  la  carga,  estando  en  el  buque,  no  fueren  oidos,  no  contri- 
buiran a  la  averia  gruesa  imputable  en  esta  parte  al  capitan,  a  no  ser  que  la  ur- 
gencia  del  caso  fuere  tal,  que  faltase  el  tiempo  necesario  para  la  previa  deliberacidn. 

889.  El  acuerdo  adoptado  para  causar  los  danos  que  constituyen  averia  comtin, 
habri  de  extenderse  necesariamente  en  el  Ubro  de  navegaci6n,  expresando  los  motives 
y  razones  en  que  se  apoyo,  los  votos  en  contrario  y  el  fundamento  de  la  disidencia,  si 
existiere,  y  las  causas  irresistibles  y  urgentes  a  que  obedecio  el  capitan,  si  obropor  si. 
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order  or  vis  major,  if  the  affreightment  is  contracted  at  a  lump  sum  foi*  the  voyage; 

—  5.  The  necessary  expenses  of  a  forced  call  at  a  port  for  the  purpose  of  her  being 
repaired  or  provisioned;  —  6.  The  lower  value  of  the  goods  sold  by  the  master  on 
a  forced  call,  for  paying  for  maintenance  and  saving  the  crew,  or  for  meeting  any 
other  need  of  the  vessel,  to  the  debit  whereof  the  corresponding  payment  shall  be 
entered ;  —  7.  The  maintenance  and  pay  of  the  crew  whQe  the  vessel  is  in  quarantine ; 

—  8.  Damage  caused  to  the  vessel  or  cargo  by  coUision  with  another,  when  it  is 
accidental  and  unavoidable.  If  the  casualty  occurs  through  the  culpa  or  carelessness 
of  the  master,  he  shall  be  liable  for  all  the  damage  caused ;  —  9.  All  damage  resulting 
to  the  cargo  through  the  faults,  carelessness  or  barratry  of  the  master  or  of  the  crew, 
without  prejudice  to  the  right  of  the  owner  to  corresponding  compensation  from 
the  master,  the  vessel  and  freight. 

885.  The  owner  of  the  thmg  causing  the  expense  or  receiving  the  damage, 
shall  bear  simple  or  particular  average. 

886.  As  a  general  rule,  general  or  common  average  means  all  damage  and 
expenses  which  are  deliberately  caused  for  the  purpose  of  salving  the  vessel,  her 
cargo  or  both  at  the  same  time,  from  a  known  and  actual  risk,  and  particularly  the 
following:  1.  The  goods  or  cash  expended  in  the  ransom  of  a  vessel  or  cargo  which 
has  been  captured  by  enemies,  privateers  or  pirates,  and  the  maintenance,  pay 
and  expenses  of  the  vessel  while  she  is  detained  until  the  arrangement  or  ransom 
is  effected;  —  2.  Groods  jettisoned  for  Hghtening  the  vessel,  whether  belonging  to 
the  cargo,  the  vessel  or  the  crew,  and  the  damage  resulting  from  such  act  to  the 
goods  retained  on  board;  —  3.  The  ropes  and  spars  which  are  cut  or  rendered  useless, 
anchors  and  chains  which  are  abandoned  for  the  purpose  of  salving  the  cargo,  the 
vessel  or  both;  —  4.  The  expenses  of  discharging  or  transhippiag  part  of  the  cargo 
in  order  to  lighten  the  vessel  and  place  her  in  condition  to  make  a  port  or  roadstead, 
and  the  damage  resulting  thereby  to  the  goods  discharged  or  transhipped;  — 
5.  Damage  caused  to  the  goods  forming  the  cargo  through  an  opening  made  in  the 
vessel  to  let  water  out  of  her  or  prevent  her  sinking;  —  6.  The  expenses  incurred  for 
floating  a  vessel  which  has  been  intentionally  beached  with  the  object  of  salving  her; 

—  7.  Damage  caused  to  a  vessel  which  it  is  necessary  to  open,  pierce  or  break  in 
order  to  salve  the  cargo;  —  8.  The  expenses  of  treatment  and  maintenance  of  the 
members  of  the  crew  who  have  been  wounded  or  maimed  while  defending  or  salving 
the  vessel;  —  9.  The  pay  of  all  members  of  the  crew  who  are  detained  as  hostages 
by  enemies,  privateers  or  pirates,  and  the  necessary  expenses  which  are  caused 
during  their  imprisonment,  imtU  they  are  restored  to  the  vessel  or  their  home,  if 
they  prefer  this;  —  10.  The  pay  and  maintenance  of  the  crew  of  a  vessel  which  is 
chartered  by  the  month,  during  such  time  as  she  remains  arrested  or  detained  by 
vis  major  or  order  of  the  Government,  or  for  repairing  damage  which  has  been 
caused  to  the  common  advantage;  —  11.  The  depreciation  which  results  to  the  value 
of  goods  sold  on  a  forced  call  for  repairing  the  vessel  by  reason  of  general  average; 

—  12.  The  expenses  of  adjusting  the  average. 

887.  All  persons  interested  in  the  vessel  and  the  cargo  existing  therein  at  the 
time  of  the  happening  of  the  damage,  shall  contribute  to  meet  the  amount  of  the 
general  or  common  average. 

888.  For  the  purpose  of  incurring  such  expenses  and  causing  such  damage  as 
belong  to  general  average,  there  must  be  a  preceding  decision  of  the  master,  made 
after  deliberating  with  the  navigating  officer  and  the  other  officers  of  the  vessel 
and  after  hearing  such  persons  interested  in  the  cargo  as  happen  to  be  present. 

If  the  latter  object,  and  the  master  and  officers,  or  the  majority  of  them,  or 
the  master  separating  himself  from  the  majority,  consider  certain  measiu:es  necessary, 
they  may  be  carried  out  under  his  or  their  responsibility,  without  prejudice  to  the 
right  of  the  shippers  to  sue  the  master  before  a  competent  judge  or  tribunal,  if 
they  are  able  to  prove  that  he  acted  with  malice,  want  of  skUl  or  carelessness. 

If  the  persons  who  are  interested  in  the  cargo  are  not  heard,  although  they  are 
on  board  the  vessel,  they  shall  not  contribute  to  the  general  average,  which  as 
regards  this  share  is  to  be  imputed  to  the  master,  unless  the  urgency  of  the  case 
was  such  that  there  was  no  sufficient  time  for  the  previous  deliberation. 

889.  The  decision  adopted  for  causing  the  damage  constituting  general  average 
must  of  necessity  be  entered  in  the  log,  with  a  statement  of  the  grounds  and  reasons 
on  which  it  was  based,  the  contrary  votes  and  the  basis  of  such  dissent,  and  the 
irresistible  and  urgent  causes  obeyed  by  the  master,  if  he  acted  by  himself. 
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del  comeroio  maritimo. 
En  el  primer  caso,  el  acta  se  firmari  por  todos  los  presentes  que  supieren  liacerlo, 
a  ser  posible,  antes  de  proceder  a  la  ejecucion;  y  cuando  no  lo  sea,  en  la  primera 
oportunidad.    En  el  segundo,  por  el  capit&n  y  los  ofioiales  del  buque. 

En  el  acta,  y  desplies  de  acuerdo,  se  expresaran  circunstanciadamente  todos 
los  objetos  arrojados,  y  se  hara  mencion  de  los  desperfectos  que  se  causen  a  los 
que  se  conserven  en  el  buque.  El  capitan  tendra  obUgacion  de  entregar  una  copia 
de  esta  acta  a  la  autoridad  judicial  maritima  del  primer  puerto  donde  arribe,  dentro 
de  las  veinticuatro  boras  de  su  Uegada,  ratificandola. 

890.  El  capitan  dirigira  la  echaz6n  y  mandara  arrojar  los  efectos,  por  el  orden 
siguiente:  1."  Los  que  se  hallaren  sobre  cubierta,  empezando  por  los  que  emba- 
racen  la  maniobra  6  perjudiquen  al  buque,  prefiriendo,  si  es  posible,  los  mds  pesa- 
dos  y  de  menos  utiUdad  y  valor;  —  2.°  Los  que  estuvieren  bajo  la  cubierta  su- 
perior, comenzando  siempre  por  los  de  m4s  peso  y  menos  valor,  basta  la  eantidad 
y  numero  que  fuese  absolutamente  indispensable. 

891.  Para  que  puedan  imputarse  en  la  averia  gruesa  y  tengan  derecho  a  in- 
demnizaci6n  los  duenos  de  los  efectos  arrojados  al  mar,  sera  preciso  que  en  cuanto 
a  la  carga,  se  acredite  su  existencia  a  bordo  con  el  conocimiento ;  y  respecto  a  los 
pertenecientes  al  buque,  con  el  inventario  formado  antes  de  la  salida,  conforme  al 
parrafo  primero  del  art.  686. 

892.  Si  aligerando  el  buque  por  causa  de  tempestad,  para  facilitar  su  entrada 
en  el  puerto  6  rada,  se  trasbordase  a  lanchas  6  barcas  alguna  parte  del  cargamento 
y  se  perdiere,  el  dueiio  de  esta  parte  tendra  el  derecho  a  la  indemnizacion,  como 
originada  la  perdida  de  averia  gruesa,  distribuyendose  su  importe  entre  la  totalidad 
del  buque  y  el  cargamento  de  que  proceda. 

Si  por  el  contrario,  las  mercaderias  trasbordadas  se  salvaren  y  el  buque  pere- 
ciere,  ninguna  responsabilidad  podra  exigirse  al  salvamento. 

893.  Si  como  medida  neecsaria  para  cortar  un  incendio  en  puerto,  rada,  en- 
senada  6  bahia,  se  acordase  ecbar  a  pique  algun  buque,  esta  perdida  sera  considerada 
averia  gruesa,  a  que  contribuiran  los  buques  salvados. 

Capitulo  II.    De  las  arribadas  forzosas. 

894.  Si  el  capitan,  durante  la  navegacion,  creyere  que  el  buque  no  puede 
continuar  el  viaje  al  puerto  de  su  destino  por  falta  de  viveres,  temor  fimdado  de  em- 
bargo, corsarios  6  piratas,  6  por  cualquier  accidente  de  mar  que  le  inhabUite  para 
navegar,  reunira  a  los  oficiales,  citara  &  los  interesados  en  la  carga  que  se  hallaren 
presentes  y  que  pueden  asistir  a  junta  sin  derecho  a  votar;  y  si  examinadas  las 
circunstancias  del  caso  se  considereise  fundado  el  motivo,  se  acordara  la  arribada 
al  puerto  mas  proximo  y  conveniente,  levantando  y  extendiendo  en  el  Ubro  de 
navegacion  la  oportuna  acta  que  firmaran  todos. 

El  capitan  tendra  voto  de  calidad,  y  los  interesados  en  la  carga  podran  hacer 
las  reclamaciones  y  protestas  que  estimen  oportunas,  las  cuales  se  insertardiU  en 
el  acta  para  que  las  utilicen  como  vieren  convenirles. 

895.  Los  gastos  de  la  arribada  forzosa  seran  siempre  de  cuenta  del  naviero  6 
fletante,  pero  estos  no  seran  responsables  de  los  perjuicios  que  puedan  seguirse  a  los 
cargadores  por  consecuenzia  de  la  arribada,  siempre  que  esta  hubiere  sido  legitima. 

896.  La  arribada  forzosa  no  se  reputara  legitima  para  los  efectos  del  articulo 
anterior  en  los  casos  siguientes:  1.°  Si  la  falta  de  viveres  procediere  de  no  haberse 
hecho  el  avituaUamiento  necesario  para  el  viaje  segun  uso  y  costumbre,  6  si  se 
hubieren  inutilizado  6  perdido  por  mala  colocacion  6  descuido  en  su  custodia;  — 
2.°  Si  el  riesgo  de  enemigos,  corsarios  6  piratas  no  hubiere  sido  bien  conocido, 
maniEiesto  y  fundado  en  hechos  positivos  y  justificables ;  —  3.°  Si  el  desperfecto 
del  buque  proviniere  de  no  haberlo  reparado,  pertrechado,  equipado  y  dispuesto 
convenientemente  para  el  viaje,  6  de  alguna  disposicidn  desacertada  del  capit4n; 
■ —  4.°  Siempre  que  hubiere  en  el  hecho  causa  de  la  averia,  malicia,  negligencia, 
imprevisi6n  6  impericia  del  capitan. 

En  estos  casos  seran  responsables  mancomunadamente  el  naviero  y  el  capitan 
de  los  perjuicios  que  puedan  seguirse  a  los  cargadores  por  consecuencia  de  la  arri- 
bada. 

897.  Si  para  hacer  reparaciones  en  el  buque  6  porque  hubiere  peligro  de  que 
la  carga  sufriera  averia,  fuese  necesario  proceder  d  la  descarga,  el  capitdn  deberd 
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In  the  former  case,  the  entry  shall  be  signed  by  all  the  persons  who  w«re  present, 
if  they  know  how  to  write,  and  if  possible  before  proceeding  to  put  it  into  execution ; 
and  when  it  is  impossible,  then  on  the  first  opportunity.  In  the  latter  case,  it  must 
be  signed  by  the  master  and  the  ship's  officers. 

After  the  decision,  all  the  articles  jettisoned  shall  be  set  out  in  the  minute 
in  detail,  and  mention  shall  be  made  of  the  deterioration  caused  to  the  articles 
retained  in  the  vessel.  The  master  shall  be  under  the  obligation  of  delivering  a 
copy  of  this  minute  to  the  marine  judicial  authority  of  the  first  port  where  he 
arrives  with  his  confirmation  thereof,  within  twenty -four  hours  of  his  arrival. 

890.  The  master  shall  direct  the  jettison  and  shall  order  the  goods  to  be  thrown 
overboard,  in  the  following  order:  1.  Those  which  are  on  deck,  beginning  with 
those  which  hinder  the  vessel's  working  or  prejudice  her,  with  preference,  it  possible, 
for  the  heaviest  and  those  of  least  usefulness  and  value;  —  2.  Those  which  are 
under  the  upper  deck,  always  beginning  with  those  of  greatest  weight  and  of  least 
value,  up  to  such  quantity  and  number  as  are  absolutely  indispensable. 

891.  In  order  that  goods  thrown  into  the  sea  may  be  attributable  to  general 
average  and  the  owners  thereof  entitled  to  contribution,  it  shall  be  necessary,  as 
regards  the  cargo,  that  its  existence  on  board  be  proved  by  the  bill  of  lading ;  and 
as  regards  the  appurtenances  of  the  vessel,  by  the  inventory  framed  before  sail- 
ing, in  accordance  with  the  first  paragraph  of  Article  686. 

892.  If  any  part  of  the  cargo  is  transhipped  and  lost  while  lightening  the 
vessel  on  account  of  a  storm  in  order  to  enable  her  to  enter  a  port  or  roadstead, 
the  owner  of  such  part  shall  be  entitled  to  contribution  on  the  ground  of  the  loss 
having  originated  in  general  average,  the  amount  thereof  being  distributed  among 
the  whole  of  the  vessel  and  of  the  cargo  of  which  it  formed  part. 

If  on  the  other  hand  the  transhipped  goods  are  salved  but  the  vessel  perishes, 
no  habUity  can  be  demanded  as  against  the  goods  salved. 

893.  If  it  is  decided  to  sink  a  vessel  as  the  necessary  means  of  stopping  a  fire 
in  a  port,  roadstead,  creek  or  bay,  this  loss  shall  be  considered  general  average, 
to  which  the  salved  vessels  shall  contribute. 

Chapter  II.     Forced  or  compulsory  calls. 

894.  If  during  the  voyage,  the  master  thinks  that  the  vessel  cannot  continue 
her  voyage  to  the  port  of  her  destination  through  want  of  provisions,  well  founded 
fear  of  arrest,  privateers  or  pirates,  or  through  some  casualty  of  the  sea  which 
disables  her  from  sailing,  he  shall  assemble  the  officers,  shall  summon  such  persons 
interested  in  the  cargo  as  are  present  on  board,  who  may  attend  the  meeting  without 
the  right  of  voting ;  and  if,  when  the  circumstances  of  the  case  have  been  examined, 
the  grounds  are  considered  to  be  well  founded,  a  resolution  shall  be  passed  to  put 
in  at  the  nearest  suitable  port,  and  an  appropriate  minute  shall  be  drawn  up  and 
entered  in  the  log  and  shall  be  signed  by  everybody. 

The  master  shall  have  a  casting  vote,  and  the  persons  interested  in  the  cargo 
may  make  such  objections  and  protests  as  they  think  fit,  which  shall  be  inserted 
in  the  minute  so  that  they  may  make  such  use  thereof  as  they  think  fit. 

895.  The  expenses  of  a  forced  call  shall  always  be  borne  by  the  managing 
owner  or  shipowner,  but  they  shall  not  be  liable  for  damage  which  may  accrue 
to  the  shippers  in  consequence  of  the  call,  provided  that  this  has  been  lawful. 

896.  For  the  purpose  of  the  preceding  Article,  a  forced  call  shall  not  be  deemed 
lawful  in  the  following  cases:  1.  If  the  want  of  provisions  proceeds  from  such  victu- 
alling not  having  been  made  as  is  necessary  for  the  voyage  according  to  usage  and 
custom,  or  if  the  provisions  have  become  unusable  or  have  been  lost  through  bad 
storing  or  careletsness  in  their  custody;  —  2.  If  the  risk  of  enemies,  privateers  or 
pirates  has  not  been  well  known,  manifest  and  based  on  positive  and  provable  facts ; 
—  3.  If  the  deterioration  in  the  vessel  arises  from  her  not  having  been  repaired, 
stored,  equipped  and  fitted  out  suitably  for  the  voyage,  or  from  some  improper 
order  of  the  master;  —  4.  Whenever  malice,  negligence,  want  of  foresight  or  skill 
on  the  part  of  the  master  has  occurred  in  the  act  which  caused  the  damage. 

In  these  cases,  the  managing  owner  and  the  master  shall  be  liable  jointly  for 
such  damage  as  may  accrue  to  the  shippers  in  consequence  of  the  call. 

897.  If  it  is  necessary  to  discharge  the  vessel  in  order  to  make  repairs  to  her 
or  if  there  is  danger  of  the  cargo  suffering  damage,  the  master  must  apply  to  the 
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pedir  al  juee  competente  autorizacion  para  el  alijo  y  llevarlo  a  cabo  con  conocimiento 
del  interesado  6  representante  de  la  carga  si  lo  hubiere. 

En  puerto  extranjero  correspondera  dar  la  autorizaci6n  al  consul  mexicano 
donde  le  haya. 

En  el  primer  caso,  seran  los  gastos  de  cuenta  del  naviero,  y  en  el  segundo, 
correrAn  a  cargo  de  los  duenos  de  las  mercaderias  en  ouyo  beneficio  se  hizo  la  ope- 
racion. 

Si  la  descarga  se  verificare  por  ambas  causas,  los  gastos  se  distribuiran  pro- 
porcionalmente  entre  el  valor  del  buque  y  el  del  cargamento. 

898.  La  custodia  y  conservacion  del  cargamento  desembarcado  estara  &  cargo 
del  capitan,  que  respondera  de  el,  a  no  medlar  fuerza  mayor. 

899.  Si  apareciere  averiado  todo  el  cargamento  6  parte  de  il,  6  hubiere  peligro 
imninente  de  que  se  averiase,  podra  el  capitan  pedir  al  juez  competente,  6  al  c6nsul 
en  su  caso,  la  venta  del  todo  6  parte  de  aquel,  y  el  que  de  esto  deba  conocer,  autori- 
zarla  previo  reconocimiento  y  declaraci6n  de  peritos,  anuncios  y  demas  formali- 
dades  del  caso  y  anotacion  en  el  libro,  conforme  se  previene  en  el  art.  698. 

El  capitan  justificara,  en  su  caso,  la  legalidad  de  su  pro9eder,  so  pena  de  res- 
ponder  al  cargador  del  precio  que  habrian  alcaniado  las  mercaderias  llegando  en 
buen  estado  al  puerto  de  su  destino. 

900.  El  capitdn  respondera  de  los  perjuicios  que  cause  su  dilaci6n  si  cesando 
el  motivo  que  di6  lugar  a  la  arribada  forzosa  no  continuase  el  viaje.  Si  el  motivo 
de  la  arribada  hubiere  sido  el  temor  de  enemigos,  corsarios  6  piratas,  precederan 
a  la  saUda  deHberacion  y  acuerdo  en  junta  de  oficiales  del  buque  6  interesados 
en  la  carga  que  se  hallaren  presentes,  en  conformidad  con  lo  dispuesto  en  el  art.  894. 

Capitulo  III.    De  los  abordajes. 

901.  Si  un  buque  abordase  a  otro  por  culpa,  negligencia  6  impericia  del  capi- 
tan, piloto  u  otro  cualquiera  individuo  de  la  dotacion,  el  naviero  del  buque  aborda- 
dor  indemnizara  los  daiios  y  perjuicios  ocurridos,  previa  tasacion  pericial. 

902.  Si  el  abordaje  fuese  imputable  a  ambos  buques,  cada  uno  de  eUos  sopor- 
tara  su  propio  dano  y  ambos  responderan  solidariamente  de  los  danos  y  perjuicios 
causados  en  sus  cargas. 

903.  La  disposicion  del  articulo  anterior  es  aplicable  al  caso  en  que  no  pueda 
determinarse  cual  de  los  dos  buques  ha  sido  causante  del  abordaje. 

904.  En  los  casos  expresados  quedan  a  salvo  la  acci6n  civil  del  naviero  contra 
el  causante  del  dano  y  las  responsabilidades  criminales  i  que  hubiere  lugar. 

905.  Si  un  buque  abordare  &  otro  por  causa  fortviita  6  de  fuerza  mayor,  cada 
nave  y  su  carga  soportara  sus  propios  danos. 

906.  Si  un  buque  abordare  a  otro  obligado  por  un  tercero,  indemnizard  los 
danos  y  perjuicios  que  ocurrieren  el  naviero  de  este  tercer  buque,  quedando  el  capi- 
tan responsable  civilmente  para  con  dicho  naviero. 

907.  Si  por  efecto  de  un  temporal  6  de  otra  causa  de  fuerza  mayor,  un  buque 
que  se  haUe  debidamente  fondeado  y  amarrado  abordare  a  los  inmediatos  &  61  cau- 
sandoles  averias,  el  dano  ocurrido  tendr4  la  consideracion  de  averia  simple  del  buque 
abordado. 

908.  Se  presumira  perdido  por  causa  de  abordaje  el  buque-que,  habiendolo 
sufrido,  se  fuera  a  pique  en  el  acto,  y  tambien  el  que,  obligado  4  ganar  puerto  para 
reparar  las  averias  ocasionadas  por  el  abordaje,  se  perdiese  durante  el  viaje  6  se 
viera  obhgado  a  embarrancar  para  salvarse. 

909.  Si  los  buques  que  se  abordan  tuvieren  a  bordo  practico  ejerciendo  sus 
funciones  al  tiempo  del  abordaje,  no  eximira  su  presenoia  4  los  capitanes,  de  las 
responsabilidades  en  que  incurran,  pero  tendrin  estos  derecho  &  ser  indemnizados 
por  los  practicos  sin  perjuicio  de  la  responsabUidad  criminal  en  que  6stos  pudieran 
incurrir. 

910.  La  accion  para  el  resarcimiento  de  danos  y  perjuicios  que  se  deriven 
de  los  abordajes,  no  podra  admitirse  si  no  se  presenta  dentro  de  las  veinticuatro 
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competent  judge  for  authorisation  to  lighten  her  and  must  carry  it  out  with  notice 
to  the  persons  interested  or  the  representative  of  the  cargo,  if  any. 

In  a  foreign  port,  it  shall  he  the  duty  of  the  Mexican  consul,  where  there  is 
one,  to  give  the  authorisation. 

In  the  former  case,  the  expenses  shall  be  home  by  the  managing  owner,  and 
in  the  latter,  they  shall  run  to  the  account  of  the  owners  of  the  goods  for  the  benefit 
of  which  the  operation  was  effected. 

When  the  discharge  is  made  for  both  reasons,  the  expenses  shall  be  distributed 
fro  rata  between  the  value  of  the  vessel  and  that  of  the  cargo. 

898.  It  shall  be  the  duty  of  the  master  to  guard  and  preserve  the  discharged 
cargo,  and  he  shall  be  answerable  therefor,  in  the  absence  of  vis  major. 

899.  If  all  the  cargo  or  a  part  thereof  appears  to  be  damaged,  or  if  there  is 
an  imminent  peril  of  its  being  damaged,  the  master  may  apply  to  the  competent 
judge,  or  to  the  consul,  as  the  case  may  be,  for  the  sale  of  the  whole  or  part  thereof, 
and  the  person  who  should  take  cognisance  thereof  may  authorise  the  sale  after 
examination  and  a  declaration  made  by  experts,  advertisements  and  other  formal- 
ities of  the  case  and  after  entry  in  the  log  in  accordance  with  the  provisions  of 
article  698. 

When  necessary,  the  master  shall  prove  the  lawfulness  of  his  proceeding,  on 
pain  of  being  Uable  to  the  shipper  for  the  price  which  the  goods  would  have  fetched 
if  they  had  arrived  in  good  condition  at  the  port  of  their  destination. 

900.  The  master  shall  be  liable  for  damage  caused  by  his  delay,  if  he  fails  to 
continue  the  voyage  on  the  cessation  of  the  ground  which  occasioned  the  forced 
call.  If  the  ground  of  the  call  was  the  fear  of  enemies,  privateers  or  pirates,  sailing 
shall  be  preceded  by  deliberation  and  resolution  at  a  meeting  of  the  ship's  officers 
and  of  the  persons  interested  in  the  cargo  who  happen  to  be  present,  in  accordance 
with  the  provisions  of  Article  894. 

Chapter  III.    Collisions. 

901.  If  a  vessel  collides  with  another  through  the  culpa,  negligence  or  unskil- 
fulness  of  the  master,  navigating  officer  or  other  member  of  the  ship's  complement, 
the  managing  owner  of  the  colliding  vessel  shall  compensate  for  the  damage  which 
occurred,  subject  to  previous  valuation  by  experts. 

902.  If  the  collision  is  attributable  to  both  vessels,  each  of  them  shall  bear 
her  own  damage  and  both  shall  be  jointly  and  severally  liable  for  the  damage  caused 
to  their  cargoes. 

903.  The  provisions  of  the  preceding  article  apply  to  a  case  in  which  it  is 
impossible  to  determine  which  of  the  two  vessels  has  been  the  one  to  cause  the 
collision. 

904.  In  the  cases  mentioned,  no  prejudice  shall  be  occasioned  to  the  right 
of  the  managing  owner  to  bring  a  civil  action  against  the  vessel  causing  the  damage 
or  to  any  criminal  UabUity  there  may  be. 

905.  If  a  vessel  collides  with  another  through  an  accidental  cause  or  vis  major, 
each  vessel  and  her  cargo  shaU  bear  their  own  damage. 

906.  If  a  vessel  collides  with  another  but  is  obliged  so  to  do  through  a  third 
vessel,  the  managing  owner  of  this  third  vessel  shall  compensate  for  such  average 
as  occurs,  the  master  remaining  civilly  Uable  to  the  said,  managing  owner. 

907.  If  a  vessel  which  has  been  properly  anchored  and  moored  collides  with 
vessels  next  her  and  causes  them  damage,  by  the  effect  of  a  storm  or  other  cause 
of  vis  major,  the  damage  which  has  occurred  shall  be  deemed  particular  average 
of  the  vessel  collided  with. 

908.  A  vessel  which  has  experienced  a  collision  and  sinks  at  once  shall  be 
presumed  to  be  lost  by  reason  thereof,  and  so  shall  a  vessel  which,  being  obUged 
to  reach  a  port  in  order  to  repair  damage  caused  by  a  collision,  is  lost  during  the 
voyage  or  is  compelled  to  run  ashore  in  order  to  save  herself. 

909.  If  the  vessels  which  collide  have  a  pilot  on  board  who  is  exercising  his 
functions  at  the  time  of  the  collision,  his  presence  shall  not  exonerate  the  masters 
from  the  liabilities  incurred  by  them,  but  they  shall  be  entitled  to  be  indemnified 
by  the  pilots,  without  prejudice  to  any  criminal  liability  which  may  be  incurred 
by  the  latter. 

910.  The  action  for  compensation  for  damage  occasioned  by  collision,  cannot 
be  admitted,  unless  a  protest  or  declaration  is  lodged  within  twenty-four  hours 
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horas  protesta  6  declaracion  ante  la  autoridad  competente  del  punto  en  que  tuviere 
lugar  el  abordaje,  6  la  del  primer  puerto  de  arribada  del  buque  siendo  en  Mdxico, 
y  ante  el  consul  de  Mexico  si  ocurriese  en  el  extranjero. 

911.  Para  los  danos  causados  a  las  personas  6  al  cargamento,  la  falta  de  pro- 
testa  no  puede  perjudicar  a  los  interesados  que  no  se  hallaban  en  la  nave  6  no  esta- 
ban  en  condiciones  de  manifestar  su  voluntad. 

912.  La  responsabilidad  civil  que  contraen  los  navieros  en  los  casos  prescritos 
en  este  capitulo,  se  entiende  Umitada  al  valor  de  la  nave  con  todas  sus  pertenencias 
y  fletes  devengados  en  el  viaje. 

913.  Cuando  el  valor  del  buque  y  sus  pertenencias  no  alcanzare  a  cubrir  todas 
las  responsabilidades,  tendra  preferencia  la  indemnizacion  debida  por  muerte  6 
lesiones  de  las  personas. 

914.  Si  el  abordaje  tuviere  lugar  entre  buques  mexicanos  en  aguas  extran- 
jeras,  6  si  verificandose  en  aguas  libres  los  buques  arribaren  a  puerto  extranjero, 
el  consul  de  Mexico  en  aquel  puerto  instruira  la  correspondiente  averiguacion  del 
suceso,  enviando  el  expediente  al  capitan  del  puerto  mexicano  mas  inmediato  para 
su  remision  a  la  autoridad  competente. 

Capitulo  IV.    De  los  naufragios. 

915.  Las  perdidas  y  desmejoras  que  sufran  el  buque  y  su  cargamento  a  conse- 
cuencia  de  naidragio  6  encaUadura,  seran  individualmente  de  cuenta  de  los  duenos, 
perteneciendoles  en  la  misma  proporcion  los  restos  que  se  salven. 

916.  Si  el  naufragio  6  encaUadura  procedieren  de  maUcia,  descuido  6  impericia 
del  capitan,  6  porque  el  buque  salio  a  la  mar  no  hallandose  suficientemente  reparado 
y  pertrechado,  el  naviero  6  los  cargadores  podran  pedir  al  capitdn  la  indemnizacion 
de  los  perjuicios  causados  al  buque  6  al  cargamento  por  el  siniestro,  conforme  a 
lo  dispuesto  en  los  arts.  684,  686,  688  y  695. 

917.  Los  objetos  salvados  del  naufragio  quedaran  especiahnente  afectos  al 
pago  de  los  gastos  del  respectivo  salvamento,  y  su  importe  debera  ser  satisfecho 
por  los  duenos  de  aqueUos  antes  de  entregarselos,  y  con  preferencia  a  otra  cual- 
quiera  obligacion  si  las  mercaderias  se  vendiesen. 

918.  Si  navegando  varios  buques  en  conserva,  naufragare  alguno  de  eUos,  la 
carga  salvada  se  repartira  entre  los  demas  en  proporcion  a  lo  que  cada  uno  pueda 
recibir. 

Si  algun  capitan  se  negase,  sin  justa  causa,  k  recibir  la  que  lo  corresponda,  el 
capitan  naufrago  protestara  contra  el  ante  dos  oficiales  de  mar  los  danos  y  per- 
juicios que  de  ello  se  sigan,  ratificando  la  protesta  dentro  de  las  veinticuatro  horas 
de  la  llegada  al  primer  puerto,  6  incluyendola  en  el  expediente  que  debe  instruir 
con  arreglo  a  lo  dispuesto  en  el  art.  686. 

Si  no  fuere  posible  trasladar  a  los  demas  buques  todo  el  cargamento  naufrago, 
se  salvaran  con  preferencia  los  objetos  de  mas  valor  y  de  menos  volumen,  hacien- 
dose  la  designacion  por  el  capitan  con  acuerdo  de  los  oficiales  de  su  buque. 

919.  El  capitan  que  hubiere  recogido  los  efectos  salvados  del  naufragio,  conti- 
nuara  su  rumbo  al  puerto  de  su  destino,  y  en  Uegando,  los  depositara,  con  inter- 
vencion  judicial,  a  disposicion  de  sus  legitimes  duenos. 

En  case  de  variar  de  rumbo,  si  pudiere  descargar  en  el  puerto  a  que  iban  consig- 
nados,  el  capitan  podra  arribar  a  el  si  lo  consintieren  los  cargadores  6  sobrecargos 
presentes  y  los  oficiales  y  pasajeros  del  buque;  pero  no  lo  podrd  verificar,  aun  con 
este  consentimiento,  en  tiempo  de  guerra  6  cuando  el  puerto  sea  de  acceso  dificil 
y  peligroso. 

Todos  los  gastos  de  esta  arribada  seran  de  cuenta  de  los  dueiios  de  la  carga, 
asi  como  el  pago  de  los  fletes  que,  atendidas  las  circunstancias  del  caso,  se  senalen 
por  convenio  6  por  decision  judicial. 

920.  Si  en  el  buque  no  hubiere  interesado  en  la  carga  que  pueda  satisfacer  los 
gastos  y  los  fletes  correspondientes  al  salvamento,  el  juez  competente  podra  acordar 
la  venta  de  la  parte  necesaria  para  satisfacerlos  con  su  importe.  Lo  mismo  se  eje- 
cutara  cuando  fuese  peligrosa  su  conservacion,  6  cuando  en  el  termino  de  un  ano 
no  se  hubiese  podido  averiguar  qui^nes  fueron  sus  legitimos  duenos. 

En  ambos  casos  se  procederA  con  la  pubhcidad  y  formaUdades  determinadas 
en  el  art.  643,  y  el  importe  liquido  de  la  venta  se  constituira  en  deposito  seguro,  a 
juicio  del  juez,  para  entregarlo  a  sus  legitimos  duenos. 
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with  the  competent  authority  of  the  place  where  the  collision  occurred,  or  of  the 
first  port  of  arrival  of  the  vessel  in  Mexico,  or  with  the  Mexican  consul,  if  it  happens 
abroad. 

911.  The  absence  of  a  protest  of  damage  caused  to  persons  or  to  the  cargo 
cannot  prejudice  those  interested  persons  who  do  not  happen  to  be  on  the  vessel 
or  those  who  are  not  in  a  state  to  express  their  will. 

912.  The  civil  liability  incurred  by  managing  owners  in  the  cases  mentioned 
in  this  Chapter,  is  understood  to  be  confined  to  the  value  of  the  vessel  together 
with  all  her  appurtenances  and  the  freight  earned  on  the  voyage. 

913.  When  the  value  of  the  vessel  and  her  appurtenances  is  insufficient 
to  meet  all  the  liabilities,  compensation  due  for  death  or  personal  injuries  shall 
have  priority. 

914.  If  the  collision  takes  place  between  Mexican  vessels  in  foreign  waters, 
or  if,  when  it  takes  place  in  extraterritorial  waters,  the  vessels  arrive  at  a  foreign 
port,  the  Mexican  consul  in  that  port  shall  draw  up  the  corresponding  verification 
of  the  accident,  and  shall  send  the  file  to  the  master  of  the  nearest  Mexican  port 
for  him  to  send  it  to  the  competent  authority. 

Chapter  IV.    Shipwrecks. 

915.  The  losses  and  deteriorations  suffered  by  a  vessel  or  her  cargo  in  conse- 
quence of  shipwreck  or  stranding,  shall  be  borne  by  the  individual  owners,  and 
the  salved  remains  shall  belong  to  them  in  the  same  proportion. 

916.  If  the  shipwreck  or  stranding  arises  from  the  malice,  carelessness  or 
unskilfulness  of  the  master,  or  because  the  vessel  put  to  sea  without  being  sufficient- 
ly repaired  and  stored,  the  managing  owner  or  the  shippers  may  sue  the  master 
for  compensation  for  the  damage  caused  to  the  vessel  or  cargo  through  the  casu- 
alty, in  accordance  with  the  provisions  of  Articles  684,  686,  688  and  695. 

917.  The  objects  salved  from  the  shipwreck  shall  be  specially  liable  for  pay- 
ment of  the  expenses  of  the  corresponding  salvage,  and  the  amount  thereof  must 
be  paid  by  their  owners  before  they  are  delivered  to  them,  and  in  priority  to 
aU  other  obigations,  if  the  goods  are  sold. 

918.  If,  when  several  vessels  are  sailing  in  company,  one  of  them  is  ship- 
wrecked, the  salved  cargo  shall  be  divided  between  the  others  in  such  proportion 
as  each  is  able  to  receive. 

If  a  master  refuses  to  receive  his  proportion  without  just  cause,  the  shipwrecked 
master  shall  protest  against  him  in  the  presence  of  two  sea  officers  the  damage 
which  results  therefrom,  and  shall  confirm  the  protest  within  twenty-four  hours 
of  his  arrival  at  the  first  port,  and  shall  include  it  in  the  fUe  which  he  has  to  form 
in  accordance  with  the  provisions  of  Article  686. 

If  it  is  impossible  to  transfer  all  the  shipwrecked  cargo  to  the  other  vessels, 
the  articles  of  greatest  value  and  least  bulk  shall  be  salved  in  preference,  and  these 
shall  be  pointed  out  by  the  master  in  agreement  with  the  officers  of  his  vessel. 

919.  A  master  who  has  received  goods  salved  from  the  shipwreck  shall  continue 
his  route  to  the  port  of  his  destination,  and  on  arrival  shall  deposit  them,  with 
the  intervention  of  the  court,  and  to  the  order  of  their  lawful  owners. 

In  the  event  of  a  change  of  route  and  of  the  master  being  able  to  discharge 
in  the  port  to  which  they  were  consigned,  he  may  call  thereat,  if  the  shippers  or 
supercargoes  who  are  present  and  the  officers  and  passengers  of  the  vessel  consent 
thereto ;  but  he  shall  have  no  power  to  do  this,  even  with  such  consent,  in  the  time 
of  war  or  when  the  port  is  difficult  of  access  and  dangerous. 

All  the  expenses  of  this  call  shall  be  borne  by  the  owners  of  the  cargo,  as  well 
as  the  payment  of  the  freights,  which  are  to  be  settled  by  agreement  or  by  decision 
of  the  court,  on  consideration  of  the  circumstances  of  the  case. 

920.  If  there  is  no  person  on  board  the  vessel  who  is  able  to  meet  the  expenses 
and  freights  arising  from  the  salvage,  the  competent  judge  may  order  the  sale  of 
such  part  as  is  necessary  to  cover  them  with  the  proceeds  thereof.  The  like  shall 
be  carried  out,  when  the  preservation  thereof  is  dangerous,  or  when  it  has  been 
impossible  to  ascertain  who  are  the  lawful  owners,  within  the  term  of  one  year. 

Tn  both  cases,  the  sale  shall  proceed  with  such  publicity  and  formalities  as  are 
determined  by  Article  643,  and  the  net  proceeds  of  the  sale  shall  be  paid  to  a  safe 
depositary,  in  the  discretion  of  the  judge,  for  the  purpose  of  paying  them  to  their 
lawful  owners. 

23* 


176       Mexico:  Cod.  do  Com.     Libre  III.     Tit.  V.    De  la  justifioaoidn  y  liquidaoi6n 

de  las  averias. 

Titulo  V.    De  la  justificaci6ii  y  liquidaci6ii  de  las  averias. 
Capitulo  I.    Disposiciones  comunes  d  toda  clase  de  averias. 

921.  Los  interesados  en  la  justificaci6n  y  liquidacion  de  las  averias  podran 
convenirse  y  obligarse  mutuamente  en  cualquier  tiempo  acerca  de  la  responsabilidad, 
liquidacion  y  pago  de  ellas. 

A  falta  de  convenios,  se  obser varan  las  reglas  siguientes:  1.°  La  justificacion 
de  la  averia  se  verificara  en  el  puerto  donde  se  bagan  las  reparaciones,  si  fueren 
necesarias,  6  en  el  de  descarga;  —  2.°  La  liquidacion  se  bar4  en  el  puerto  de 
descarga,  si  fuere  mesdcano;  —  3.°  Si  la  averia  hubiere  ocurrido  fuera  de  las  aguas 
jurisdiccionales  de  Mexico,  6  se  hubiere  vendido  la  carga  en  puerto  extranjero  por 
arribada  forzosa,  se  hara  la  liquidacion  en  el  puerto  de  arribada;  —  4.°  Si  la 
averia  hubiere  ocurrido  cerca  del  puerto  de  destino,  de  modo  que  se  pueda  arribar 
a  dicho  puerto,  en  61  se  practicaran  las  operaciones  de  que  tratan  las  reglas  1.°  y  2.°. 

922.  Tanto  en  el  caso  de  hacerse  la  liquidacion  de  las  averias  privadamente 
en  virtud  de  lo  convenido,  como  en  el  de  intervenir  la  autoridad  judicial  a  peticion 
de  cualquiera  de  los  interesados  no  conformes,  todos  seran  citados  y  oidos  si  no 
hubieren  renunciado  a  eUo. 

Cuando  no  se  haUaren  presentes  6  no  tuvieren  legitimo  representante,  se  hara 
la  liquidacion  por  el  consul  en  puerto  extranjero,  y  donde  no  lo  hubiere,  por  el  juez 
competente,  segun  las  leyes  del  pais  y  por  cuenta  de  quien  corresponda. 

Cuando  el  representante  sea  persona  conocida  en  el  lugar  donde  se  haga  la 
liquidacion,  se  adiaitrra  y  producira  efecto  legal  su  intervencion,  aunque  solo  este 
autorizado  por  carta  del  naviero,  del  cargador  6  del  asegurador. 

923.  Las  demandas  sobre  averias  no  seran  admisibles  si  no  excedieren  del 
cinco  por  ciento  del  interes  que  el  demandante  tenga  en  el  buque  6  en  el  carga- 
mento,  siendo  gruesas,  y  del  uno  por  ciento  del  efecto  averiado,  si  fueren  simples, 
deduciendose  en  ambos  casos  los  gastos  de  tasacion,  salvo  pacto  en  contrario. 

924.  Los  danos,  averias,  pr6stamos  a  la  gruesa  y  sus  premios,  y  cualesquiera 
otras  perdidas,  no  devengaran  interes  de  demora  sino  pasado  el  plazo  de  tres  dias, 
a  contar  desde  el  en  que  la  Uquidacion  haya  sido  terminada  y  comunicada  a  los 
interesados  en  el  buque,  en  la  carga  6  en  ambas  cosas  a  la  vez. 

925.  Si  por  consecuencia  de  uno  6  varies  accidentes  de  mar,  ocurrieren  en 
un  mismo  viaje  averias  simples  y  gruesas  del  buque,  del  cargamento  6  de  ambos, 
se  determinardn  con  separacion  los  gastos  y  danos  pertenecientes  a  cada  averia, 
en  el  puerto  donde  se  hagan  las  reparaciones,  6  se  descarguen,  vendan  6  beneficien 
las  mercaderias. 

Al  efecto,  los  capitanes  estaran  obligados  a  exigir  de  los  peritos  tasadores  y 
de  los  maestros  que  ejecuten  las  reparaciones,  asi  como  de  los  que  tasen  6  inter- 
vengan  en  la  descarga,  saneamiento,  venta  o  beneficio  de  las  mercaderias,  que  en 
sus  tasaciones  6  presupuestos  y  cuentas  pongan  con  toda  exactitud  y  separaci6n 
los  danos  y  gastos  pertenecientes  A  cada  averia,  y  en  los  de  cada  avena  los  corres- 
pondientes  al  buque  y  al  cargamento,  expresando  tambi^n  con  separacion  si  hay 
6  no  danos  que  procedan  de  vicio  propio  de  la  cosa  y  no  de  accidente  de  mar;  y 
en  el  caso  de  que  hubiere  gastos  comunes  4  las  diferentes  averias  y  al  buque  y  su 
carga,  se  deberd.  calcular  lo  que  corresponda  por  cada  concepto  y  expresarlo  distin- 
tamente. 

Capitulo  II.    De  la  liquidaci6n  de  las  averias  gruesas. 

926.  A  instancia  del  capit4n  se  procederd  privadamente,  mediante  el  acuerdo 
de  todos  los  interesados,  al  arreglo,  liquidacion  y  distribuci6n  de  las  averias  gruesas. 

A  este  efecto,  dentro  de  las  cuarenta  y  ocho  horas  siguientes  &  la  llegada  del 
buque  al  puerto,  el  capitdn  convocard  d>  todos  los  interesados  para  que  resuelvan 
si  el  arreglo  6  liquidacion  de  las  averias  gruesas  habra  de  hacerse  por  peritos  y  liqui- 
dadores  nombrados  por  eUos  mismos,  en  cuyo  caso  se  hard  asi  habiendb  oonformidad 
entre  los  interesados. 
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Title  V.    The  proof  and  adjustment  of  average. 
Chapter  I.     Provisions  common  to  average  of  all  kinds. 

921.  The  persons  concerned  in  the  proof  and  adjustment  of  average  may 
agree  and  mutually  bind  themselves  at  all  times  with  reference  to  the  Uability, 
adjustment  and  payment  thereof. 

In  the  absence  of  agreements,  the  following  rules  shall  be  observed:  1.  The 
proof  of  the  damage  shall  be  made  at  the  port  where  the  repairs  are  effected,  if  they 
are  necessary,  or  in  the  port  of  discharge;  —  2.  The  adjustment  shall  be  made  in 
the  port  of  discharge,  when  this  is  a  Mexican  port;  —  3.  When  the  damage  has 
occurred  outside  the  territorial  waters  of  Mexico,  or  when  the  cargo  has  been  sold 
in  a  foreign  port  by  reason  of  a  forced  call,  the  adjustment  shall  be  effected  at  the 
port  of  call;  —  4.  If  the  damage  has  occurred  near  the  port  of  destination,  so  that 
it  is  possible  to  arrive  at  the  said  port,  the  operations  dealt  with  by  rjiles  1  and  2 
shall  be  performed  therein. 

922.  Both  in  the  event  of  the  private  adjustment  of  average  by  virtue  of 
an  agreement,  and  in  that  of  the  intervention  of  the  judicial  authority  on  the  applica- 
tion of  any  of  the  dissentient  persons  who  are  concerned  therein,  all  persons  shall 
be  cited  and  heard,  if  they  have  not  renounced  this  right. 

When  they  do  not  happen  to  be  present,  or  to  possess  a  lawful  representative, 
the  adjustment  shall  be  made  at  a  foreign  port  by  the  consul,  and  where  there  is 
none,  by  the  competent  judge  in  accordance  with  the  laws  of  the  country  and  on 
account  of  the  persons  concerned. 

When  the  representative  is  a  person  known  in  the  place  where  the  adjustment 
is  made,  his  intervention  shall  be  admitted  and  shall  produce  legal  effects,  although 
he  is  only  authorised  by  a  letter  from  the  managing  owner,  the  shipper  or  the 
insurer. 

923.  Claims  for  average  shall  not  be  admissible  unless  they  exceed  five  per 
cent,  of  the  interest  possessed  by  the  claimant  in  the  vessel  or  cargo,  in  the  case 
of  general  average,  and  one  per  cent,  of  the  damaged  goods,  in  the  case  of  particular 
average,  after  in  either  case  deducting  the  expenses  of  valuation,  saving  an  agree- 
ment to  the  contrary. 

924.  The  damage,  average,  bottomry  loans  and  their  premiums,  and  all  other 
losses  shall  only  carry  interest  for  delay  from  the  expiration  of  three  days,  reckoned 
from  the  day  whereon  the  adjustment  terminated  and  was  communicated  to  the 
persons  interested  in  the  vessel  or  cargo  or  both  at  the  same  time. 

925.  If  particular  and  general  averages  happen  to  the  vessel  or  cargo  or  both 
on  one  and  the  same  voyage  in  consequence  of  one  or  more  casualties  of  the  sea, 
the  expenses  and  damage  pertaining  to  each  average  shall  be  determined  separately 
at  the  port  where  the  repairs  are  effected,  or  the  goods  are  discharged,  sold  or 
advantaged. 

In  fact,  the  masters  shall  be  under  the  obligation  to  require  the  expert  valuers 
and  the  employers  who  carry  out  the  repairs,  as  well  as  the  persons  who  value  or 
intervene  in  the  discharge,  reparation,  sale  or  advantage  of  the  goods,  that  in  their 
valuations  or  estimates  and  accounts  they  correctly  and  separately  enter  the  damage 
and  expenses  pertaining  to  each  average,  and  in  those  of  each  average,  the  items 
which  refer  to  the  vessel  and  cargo,  stating  separately  also  whether  or  not  there 
is  any  damage  which  arises  from  the  inherent  defect  of  the  thing  and  not  from  a 
casualty  of  the  sea;  and  when  there  are  expenses  common  to  different  averages 
and  to  the  vessel  and  her  cargo,  it  will  be  necessary  to  calculate  what  refers  to 
each  head  and  to  express  it  distinctly. 

Chapter  II.    The  adjustment  of  general  average. 

926.  Subject  to  the  consent  of  all  the  persons  concerned,  and  at  the  instance 
of  the  master,  the  arrangement,  adjustment  and  apportionment  of  general  average 
shall  proceed  privately. 

For  this  purpose,  within  forty-eight  hours  following  the  arrival  of  the  vessel 
in  port,  the  master  shall  summon  all  the  persons  concerned  to  decide  if  the  arrange- 
ment or  adjustment  of  the  general  average  is  to  be  made  by  experts  and  adjusters 
appointed  by  themselves,  in  which  case,  it  shall  be  so  done,  when  there  exists  an 
agreement  among  the  persons  concerned. 
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de  las  averias. 
No  siendo  la  avenencia  posible,  el  capitan  acudira  al  juez  competente,  que 
lo  ser4  el  del  puerto  donde  hayan  de  praoticarse  aqueUas  diligencias,  conforme  a 
las  disposiciones  de  este  Codigo,  6  al  consul  de  Mexico  si  lo  hubiese,  y  si  no,  k  la 
autoridad  local,  cuando  hayan  de  verificarse  en  puerto  extranjero. 

927.  Si  el  capitdn  no  cumpliere  con  lo  dispuesto  en  el  articulo  anterior,  el 
naviero  6  los  cargadores  reclamaran  la  liquidacion,  sin  perjuicio  de  la  accion  que 
les  corresponda  para  pedirle  indemnizacion. 

928.  Nombrados  los  peritos  por  los  interesados  6  por  el  juez,  procederan, 
previa  la  aceptacion,  al  reconocimiento  del  buque  y  de  las  reparaciones  que  ne- 
cesite,  y  a  la  tasacion  de  su  importe,  distinguiendo  estas  perdidas  y  danos,  de  los 
que  provengan  de  vicio  propio  de  las  cosas. 

Tambidn  declararan  los  peritos  si  pueden  ejecutarse  las  reparaciones  desde 
luego  6  si  es  necesario  descargar  el  buque  para  reconocerlo  y  repararlo. 

Respecto  a  las  mercaderias,  si  la  averia  perceptible  a  la  simple  vista,  debera 
verificarse  su  reconocimiento  antes  de  entregarlas.  No  apareciendo  a  la  vista  al 
tiempo  de  la  descarga,  podra  hacerse  despues  de  su  entrega,  siempre  que  se  veri- 
fique  dentro  de  las  cuarenta  y  ocho  boras  de  la  descarga  y  sin  perjuicio  de  las  demas 
pruebas  que  estimen  convenientes  los  peritos. 

929.  La  evaluacion  de  los  objetos  que  hayan  de  contribuir  a  la  averia  gruesa, 
y  la  de  los  que  constituyen  la  averia,  se  sujetara  a  las  reglas  siguientes:  1.°  Las 
mercaderias  salvadas  que  hayan  de  contribuir  al  pago  de  la  averia  gruesa,  se 
valuard.n  al  precio  corriente  en  el  puerto  de  descarga,  deducidos  fletes,  derechos  de 
aduanas  y  gastos  de  desembarque,  segun  lo  que  aparezca  de  la  inspeccion  material 
de  las  mismas,  prescindiendo  de  lo  que  resulte  de  los  conocimientos,  salvo  pacto 
en  contrario;  —  2.°  Si  hubiere  de  hacerse  la  hquidacion  en  el  puerto  de  salida,  el 
valor  de  las  mercaderias  cargadas  se  fijara  por  el  precio  de  compra  con  los  gastos 
hasta  ponerlas  a  bordo,  excluido  el  premio  del  seguro;  —  3.°  Si  las  mercaderias 
estuvieren  averiadas,  se  apreciaran  por  su  valor  real;  —  4.°  Si  el  viaje  se  hubiere 
interrumpido,  las  mercaderias  se  hubieren  vendido  en  el  extranjero,  y  la  averia  no 
pudiere  regularse,  se  tomara  por  capital  contribuyente  el  valor  de  las  mercaderias 
en  el  puerto  de  arribada,  6  el  producto  Hquido  obtenido  en  su  venta;  —  5.°  Las 
mercaderias  perdidas  que  constituyeren  la  averia  gruesa,  se  apreciaran  por  el 
valor  que  tengan  las  de  su  clase  en  el  puerto  de  descarga,  con  tal  que  consten 
en  los  conocimientos  sus  especies  y  caHdades,  y  no  constando  se  estara  a  lo  que 
resulte  de  las  facturas  de  compra  expedidas  en  el  puerto  de  embarque,  aumentando 
a  su  importe  los  gastos  y  fletes  oausados  posteriormente ;  —  6.°  Los  palos  cor- 
tados,  las  velas,  cables  y  demas  aparejos  del  buque  inutilizados  con  el  objeto  de 
salvarlo,  se  apreciaran  segun  el  valor  corriente,  descontando  una  tercera  parte  por 
diferencia  de  nuevo  a  viejo.  Esta  rebaja  no  se  hard  en  las  anclas  y  cadenas;  — 
7.°  El  buque  se  tasara  por  su  valor  real  en  el  estado  en  que  se  encuentre;  — 
8.°JLios  fletes  representaran  el  50  por  100  como  capital  contribuyente. 

930.  Las  mercaderias  cargadas  en  el  combes  del  buque,  contribuiran  a  la 
averia  gruesa  si  se  salvaren;  pero  no  daran  derecho  a  indemnizacion  si  se  perdieren 
habiendo  sido  arrojadas  al  mar  por  salvamento  comun,  salvo  cuando  en  la  nave- 
gacion  de  cabotaje  permitieren  las  ordenanzas  maritimas  su  carga  en  esa  forma. 

Lo  mismo  sucedera  con  las  que  existan  a  bordo  y  no  consten  comprendidas 
en  los  conocimientos  6  inventarios,  segun  los  cases. 

En  todo  caso,  el  fletante  y  el  capitan  responderan  a  los  cargadores  de  los  per- 
juicios  de  la  echazon,  si  la  colocacion  en  el  combes  se  hubiere  hecho  sin  consenti- 
miento  de  estos. 

931.  No  contribuiran  a  la  averia  gruesa  las  municiones  de  boca  y  guerra  que 
lleve  el  buque,  ni  las  ropas  ni  vestidos  de  uso  de  su  capitan,  oficiales  y  tripulacion. 

Tambien  quedaran  exceptuados  las  ropas  y  vestidos  de  uso  de  los  cargadores, 
sobrecargos  y  pasajeros  que  al  tiempo  de  la  echazon  se  encuentren  a  bordo. 

Los  efectos  arrojados  tampoco  contribuiran  al  pago  de  las  averias  gruesas  que 
ocurran  a  las  mercaderias  salvadas  en  riesgo  diferente  y  posterior. 

932.  Terminada  por  los  peritos  la  valuacion  de  los  efectos  salvados  y  de  los 
perdidos  que  constituyan  la  averia  gruesa,  hechas  las  reparaciones  del  buque,  si 
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When  an  agreement  is  impossible,  the  master  shall  resort  to  the  competent 
judge,  who  shall  be  the  judge  of  the  port  where  those  measures  have  to  be  taken 
under  the  provisions  of  this  Code,  or  to  the  Mexican  Consul,  if  any,  and  if  not,  to 
the  local  authority,  when  they  have  to  be  taken  in  a  foreign  port. 

927.  If  the  master  fails  to  comply  with  the  provisions  of  the  preceding  article 
the  managing  owner  or  the  shippers  shall  claim  the  adjustment,  without  prejudice 
to  their  right  of  action  against  him  for  compensation. 

928.  When  the  experts  have  been  appointed  by  the  persons  concerned  or  by 
the  judge,  they  shall  proceed,  after  accepting  the  appointment,  to  examine  the 
vessel  and  the  repairs  which  she  requires,  and  to  estimate  the  amount  thereof,  disting- 
uishing these  losses  and  damage  from  those  which  arise  from  inherent  defects  in 
the  things. 

The  experts  shall  also  declare  if  the  repairs  can  be  executed  at  once  or  if  it 
is  necessary  to  discharge  the  vessel  for  examining  and  repairing  her. 

As  regards  the  goods,  their  examination  must  take  place  before  they  are  deliver- 
ed, if  the  damage  is  perceptible  at  sight.  When  it  is  not  apparent  at  sight  at  the 
time  of  unloading,  the  examination  may  be  made  after  their  dehvery,  provided 
that  it  is  done  within  forty-eight  hours  after  discharge  and  without  prejudice  to 
such  other  evidence  as  the  experts  think  fit. 

929.  The  appraisement  of  the  objects  which  have  to  contribute  to  general 
average,  and  that  of  those  which  constitute  the  average,  shall  be  subject  to  the 
following  rules:  1.  The  salved  goods  which  have  to  contribute  to  the  payment  of 
general  average,  shall  be  valued  at  the  price  current  at  the  port  of  discharge,  after 
deducting  freights,  customs  duties  and  the  expense  of  unloading,  according  to  the 
appearance  on  the  material  inspection  thereof,  setting  aside  the  evidence  of  the  biUs 
of  lading,  in  the  absence  of  an  agreement  to  the  contrary;  —  2.  If  the  adjustment 
has  to  be  made  in  the  port  of  sailing,  the  value  of  the  goods  shipped  shall  be  fixed 
by  the  purchase  price  together  with  the  expenses  of  placing  them  on  board,  but 
excluding  the  premiums  of  insurance;  —  3.  If  the  goods  are  damaged,  they  shall 
be  appraised  at  their  actual  value;  —  4.  If  the  voyage  has  been  interrupted,  and 
the  goods  have  been  sold  abroad,  and  the  damage  cannot  be  arranged,  the  value 
of  the  goods  in  the  port  of  arrival  shall  be  taken  as  the  contributing  capital,  or 
the  net  proceeds  obtained  by  their  sale ;  —  5.  The  lost  goods  which  constitute  general 
average  shall  be  appraised  at  the  value  possessed  by  those  of  their  class  in  the 
port  of  discharge,  provided  that  their  species  and  qualities  appear  in  the  bills  of 
lading,  and  when  they  do  not  so  appear,  it  shall  be  decided  by  the  evidence  of  the 
purchase  invoices  issued  at  the  port  of  shipment,  but  increasing  their  amount  by 
the  expenses  and  freights  subsequently  caused;  —  6.  The  spars  cut  away,  the  sails, 
ropes  and  other  tackle  of  the  vessel  which  are  rendered  useless  with  the  object  of 
salving  her,  shall  be  appraised  at  their  current  value,  deducting  a  third  part  as 
the  difference  between  new  and  old.  This  rebate  shall  not  be  made  in  the  case  of 
the  anchors  and  chains;  —  7.  The  vessel  shall  be  valued  at  her  actual  value  in  the 
condition  in  which  she  then  is;  —  8.  The  freights  shall  be  represented  at  fifty 
per  cent,  as  contributing  capital. 

930.  Goods  shipped  on  the  deck  of  the  vessel  shall  contribute  to  general 
average,  if  they  are  salved;  but  they  shall  give  no  right  to  compensation,  if  they 
are  lost,  through  having  been  jettisoned  for  the  general  safety,  except  when  their 
loading  in  this  way  is  permitted  by  the  marine  ordinances  in  coast  navigation. 

The  same  shall  happen  in  the  case  of  goods  on  board  which  are  not  shown  to 
be  included  in  the  bills  of  lading  or  inventories,  as  the  case  may  be. 

In  aU  cases,  the  shipowner  and  the  master  shall  be  liable  to  the  shippers  for 
the  damage  of  the  jettison,  if  the  stowage  on  deck  was  done  with  their  consent. 

931.  Ammunition  and  munitions  of  war  carried  by  the  vessel  shall  not  con- 
tribute to  general  average,  nor  shall  the  under  or  outer  clothing  for  the  use  of  the 
master,  officers  or  crew. 

The  under  and  outer  clothing  for  the  use  of  the  shippers,  supercargoes  and 
passengers  which  are  on  board  at  the  time  of  the  jettison  shall  also  be  excepted. 

Nor  shall  jettisoned  effects  contribute  to  the  payment  of  the  general  average 
which  happens  to  goods  which  are  salved  in  a  dfiferent  and  subsequent  risk. 

932.  At  the  termination  of  the  valuation  by  the  experts  of  the  effects  salved 
and  of  the  losses  which  constitute  the  general  average,  and  when  the  repairs  to 
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de  las  averias. 
hubiere  lugar  a  ello,  y  aprobadEis  en  este  caso  las  cuentas  de  las  mismas  por  los 
interesados  6  por  el  juez,  pasara  el  expediente  integro  al  liquidador  nombrado  para 
que  proceda  a  la  distribucion  de  la  averia. 

933.  Para  verificar  la  liquidaci6n,  examinard  el  liquidador  la  protesta  del 
capit^n,  comprobandola,  si  fuere  necesario,  con  el  libro  de  navegacion,  y  todos 
los  contratos  que  hubieren  mediado  entre  los  interesados  en  la  averia,  las  tasaciones, 
reconocimientos  periciales  y  cuentas  de  reparaciones  hechas.  Si  por  resultado  de 
este  examen,  hallare  en  el  procedimiento  algun  defecto  que  pueda  lastimar  los 
derechos  de  los  interesados  6  afectar  la  responsabilidad  del  capitan,  Uamara  sobre 
ello  la  atencion  para  que  se  subsane,  siendo  posible,  y  en  otro  caso,  lo  consignara 
en  los  preliminares  de  la  liquidacidn. 

En  seguida  procedera  a  la  distribucion  del  importe  de  la  averia,  para  lo  cual 
fijara:  1.°  El  capital  contribuyente,  que  determinara  por  el  importe  del  valor  del 
cargamento,  conforme  a  las  reglas  establecidas  en  el  art.  929;  —  2.°  El  del  buque 
en  el  estado  que  tenga,  segun  la  declaracion  de  peritos ;  —  3.  °  El  50  por  100  del 
importe  del  flete,  rebajando  el  50  por  100  restante  por  salarios  y  alimentos  de  la 
tripulacion. 

Determinada  la  suma  de  la  averia  gruesa,  conforme  a  lo  dispuesto  en  este 
Codigo,  se  distribuira  a  prorrata  entre  los  valores  Uamados  a  costearla. 

934.  Los  aseguradores  del  buque,  del  flete  y  de  la  carga,  estaran  obligados 
a  pagar  por  la  indemnizacion  de  la  averia  gruesa,  tanto  cuanto  se  exija  a  cada  uno 
de  estos  objetos  respectivamente. 

935.  Si  no  obstante  la  echazon  de  mercaderias,  rompimiento  de  palos,  cuerdas 
y  aparejos,  se  perdiere  el  buque  corriendo  el  mismo  riesgo,  no  habra  lugar  a  contri- 
bucion  alguna  por  averia  gruesa, 

Los  dueiios  de  los  efectos  salvados  no  seran  responsables  a  la  indemnizacion 
de  los  arrojados  al  mar,  perdidos  6  deteriorados. 

936.  Si  despues  de  haberse  salvado  el  buque  del  riesgo  que  di6  lugar  a  la  echazon, 
se  perdiere  por  otro  accidente  ocurrido  durante  el  viaje,  los  efectos  salvados  y  sub- 
sistentes  del  primer  riesgo  continuaran  afectos  a  la  contribucion  de  la  averia  gruesa, 
segun  su  valor,  en  el  estado  en  que  se  encuentren,  deduciendo  los  gastos  bechos 
para  su  salvamento. 

937.  Si  a  pesar  de  baberse  salvado  el  buque  y  la  carga  por  consecuencia  del 
corte  de  palos  6  de  otro  dano  inferido  al  buque  deliberadamente  con  aquel  objeto, 
luego  se  perdieren  6  fueren  robadas  las  mercaderias,  el  capitan  no  podra  exigir 
de  los  cargadores  6  consignatarios  que  contribuyan  a  la  indemnizacion  de  la  avena, 
excepto  si  la  perdida  ocurriere  por  becho  del  mismo  dueno  6  consignatario. 

938.  Si  el  dueno  de  las  mercaderias  arrojadas  al  mar  las  recobrase  despues 
de  haber  recibido  la  indemnizacion  de  averia  gruesa,  estara  obligado  a  devolver 
al  capitan  y  a  los  demas  interesados  en  el  cargamento  la  cantidad  que  bubiere  per- 
cibido,  deduciendo  el  importe  del  perjuicio  causado  por  la  echazon  y  de  los  gastos 
hechos  para  recobrarlas. 

En  este  caso,  la  cantidad  devuelta,  se  distribuira  entre  el  buque  y  los  intere- 
sados en  la  carga,  en  la  misma  proporcion  con  que  hubieren  contribuido  al  pago 
de  la  averia. 

939.  Si  el  propietario  de  los  efectos  arrojados  los  recobrare  sin  haber  recla- 
mado  indemnizacion,  no  estara  obUgado  a  contribuir  al  pago  de  las  averias  gruesas 
que  hubieren  ocurrido  al  resto  del  cargamento  despues  de  la  echazon. 

940.  El  repartimiento  de  la  averia  gruesa  no  tendra  fuerza  ejecutiva  hasta 
que  haya  recaido  la  conformidad,  6  en  su  defecto,  la  aprobacion  del  juez,  previo 
examen  de  la  hquidacion  y  audiencia  instructiva  de  los  interesados  presentes  6 
de  sus  representantes. 

941.  Aprobada  la  Hquidacion,  correspondera  al  capitan  hacer  efectivo  el  im- 
porte del  repartimiento,  y  sera  responsable  a  los  duenos  de  las  cosas  averiadas 
de  los  perjuicios  que  por  su  morosidad  6  negligencia  se  le  sigan. 

942.  Si  los  contribuyentes  dejaren  de  hacer  efectivo  el  importe  del  reparti- 
miento en  el  termino  de  tercer  dia,  despues  de  haber  sido  a  eUo  requeridos,  se  proce- 
dera, a  solicitud  del  capitan,  contra  los  efectos  salvados,  hasta  verificar  el  pago 
con  su  producto. 
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the  vessel  havB  been  effected,  if  tliere  is  occasion  therefor,  and  when  in  this  case 
the  accounts  thereof  have  been  approved  by  the  persons  concerned  or  by  the  judge, 
the  whole  file  shall  pass  to  the  appointed  adjuster,  in  order  that  he  may  proceed 
to  apportion  the  average. 

933.  For  the  purpose  of  effecting  the  adjustment,  the  adjuster  shall  examine 
the  formal  declaration  (protest)  of  the  master,  comparing  it,  if  necessary,  with  the 
log,  and  all  the  contracts  which  have  been  made  between  the  persons  interested 
in  the  average,  the  valuations,  examinations  by  experts  and  the  accounts  of  the 
repairs  made.';;  If,  as  shown  by  this  examination,  he  finds  any  defect  in  the  proceed- 
ing which  may  injure  the  rights  of  the  interested  persons  or  affect  the  responsibility 
of  the  master,  he  shall  call  attention  thereto  in  order  that  it  may  be  remedied,  if 
possible,  and  otherwise  he  shall  set  out  the  fact  in  the  preliminaries  of  the  adjustment. 

He  shall  forthwith  proceed  to  apportion  the  amount  of  the  average,  for  which 
purpose  he  shall  fix:  1.  The  contributing  capital,  which  he  shall  determine  by  the 
amoimt  of  the  value  of  the  cargo,  according  to  the  rules  enacted  in  article  929; 
—  2.  That  of  the  vessel  in  her  actual  conation,  according  to  the  declaration  of 
experts ;  —  3.  The  fifty  per  cent,  of  the  amount  of  the  freight,  reduciag  the  remain- 
ing fifty  per  cent,  by  the  pay  and  maintenance  of  the  crew. 

When  the  sum  of  the  general  average  has  been  determined  in  accordance  with 
the  provisions  of  this  Code,  it  shall  be  apportioned  fro  rata  between  the  values 
called  upon  to  pay  it. 

934.  The  insurers  of  the  vessel,  the  freight  and  the  cargo  shall  be  obliged 
to  pay  by  way  of  contribution  to  the  general  average,  whatever  is  required  for  each 
of  these  objects  respectively. 

935.  If  the  vessel  is  lost  while  running  the  same  risk,  notwithstanding  the 
jettison  of  the  goods,  the  cutting  away  of  the  spars,  ropes  and  tackle,  contribution 
to  general  average  shall  not  take  place. 

The  owners  of  the  effects  salved  shall  not  be  liable  to  pay  compensation  for 
those  thrown  into  the  sea,  lost  or  damaged. ' 

936.  If,  after  the  vessel  has  been  salved  from  the  risk  which  occasioned  the 
jettison,  she  is  lost  by  another  casualty  which  occurs  during  the  voyage,  the 
goods  salved  from  the  first  risk  and  stiU  in  existence,  shall  continue  liable  to  con- 
tribute to  the  general  average,  according  to  their  value  in  their  existing  condition, 
after  deducting  the  expenses  incurred  for  their  salvage. 

937.  If,  in  spite  of  the  vessel  and  cargo  having  been  salved  in  consequence 
of  the  cutting  away  of  spars,  or  othei:  damage  inflicted  on  the  vessel  deliberately 
with  that  object,  the  goods  are  afterwards  lost  or  stolen,  the  master  cannot  require 
the  shippers  or  consignees  to  contribute  to  the  compensation  for  the  average, 
unless  the  loss  occurs  by  the  act  of  the  said  owner  or  consignee. 

938.  If  the  owner  of  the  jettisoned  goods  recovers  them  after  having  received 
the  compensation  of  general  average,  he  shall  be  bound  to  return  the  sum  which 
he  has  received  to  the  master  and  the  other  persons  interested  in  the  cargo,  after 
deducting  the  amount  of  the  damage  caused  by  the  jettison  and  the  expenses 
incurred  in  recovering  them. 

In  this  case,  the  sum  returned  shall  be  distributed  between  the  vessel  and  the 
persons  interested  in  the  cargo,  in  the  same  proportion  as  that  in  which  they 
have  contributed  to  pay  the  average. 

939.  If  the  owner  of  the  jettisoned  goods  recovers  them  without  having  claimed 
compensation,  he  shall  not  be  obliged  to  contribute  to  pay  the  general  average 
which  may  have  occurred  to  the  remainder  of  the  cargo  after  the  jettison. 

940.  The  apportionment  of  the  general  average  shall  not  have  executive 
force  until  an  agreement  has  been  come  to  thereon,  or  failing  this,  until  the  judge 
has  approved  it,  after  examining  the  adjustment  and  hearing  the  statements  of 
the  persons  interested  who  are  present  or  their  representatives. 

941.  When  the  adjustment  has  been  approved,  it  shall  be  the  duty  of  the 
master  to  enforce  the  amount  of  the  apportionment,  and  he  shall  be  liable  to  the 
owners  of  the  damaged  things  for  damage  happening  to  them  through  his  delay 
or  negligence. 

942.  If  the  contributors  fail  to  pay  the  afhount  of  the  apportionment  within 
the  term  of  three  days,  after  having  been  thereto  requested,  proceedings  shall  on 
the  application  of  the  master  be  taken  against  the  goods  salved,  untU  payment  is 
made  out  of  the  proceeds  thereof. 
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943.  Si  el  interesado  en  recibir  los  efectos  salvados  no  diere  fianza  suficiente 
para  responder  de  la  parte  correspondiente  a  la  averia  gruesa,  el  capitan  podrd 
diferir  la  entrega  de  aqueUos  hasta  que  se  haya  verificado  el  pago. 

Capitulo  III.    De  la  liguidaci6n  de  las  averias  simples. 

944.  Los  peritos  que  el  juez  6  los  interesados  nombren,  segtin  los  casos,  proce- 
derd.n  al  reconocimiento  y  valuacion  de  las  averias  en  la  forma  prevenida  en  el 
art.  928,  en  cuanto  les  sean  aplicables. 


Libro  cuarto. 


Titulo  I.    De  las  quiebras.^) 
Capitulo  I.    Disposiciones  generales. 

945.2)  Xodo  comerciante  que  cesa  de  hacer  sus  pagos  se  baUa  en  estado  de 
quiebra. 

946.2)  ge  puede  declarar  la  quiebra  del  comerciante  retirado  del  comercio, 
siempre  que  no  hayan  pasado  cinco  anos  de  ese  acontecimiento,  y  que  la  suspension 
de  pagos  baya  tenido  lugar  mientras  ejercia  el  comercio  6  en  el  ano  proximo  si- 
guiente. 

Tambien  se  puede  declarar  la  quiebra  del  comerciante  muerto,  dentro  del  ano 
que  sigue  al  fallecimiento. 

947.  La  cesion  de  bienes  becha  por  un  comerciante  ante  los  tribunales  civiles 
hara  presumir  el  estado  de  quiebra,  y  formalizada  que  sea  se  procedera  conforme 
a  las  prescripciones  de  este  Libro,  sin  que  el  cedente  goce  de  ninguno  de  los  privi- 
legios  que  en  este  caso  concede  el  derecbo  civil. 

948.  La  quiebra  de  una  sooiedad  colectiva  6  de  una  cooperativa  con  respon- 
sabilidad  iUmitada  y  solidaria,  importa  la  de  todos  sus  miembros,  y  la  de  una  sociedad 
en  comandita  solamente  la  de  los  comanditados.  En  todas  las  demas  sociedades, 
la  quiebra  no  afecta  a  sus  miembros  en  particular. 

949.  Si  quebrare  en  el  extranjero  una  negooiacion  mercantil  que  tuviere  en 
la  RepubUca  una  6  mas  sucursales,  se  pondran  estas  en  liquidacion,  sin  perjuicio 
de  que  se  declaren  tambidn  en  quiebra  esas  sucursales,  si  tal  fuere  legalmente  su 
estado.  Esta  quiebra,  tanto  para  su  declaracion  como  para  sus  demas  efectos, 
se  sujetara  a  las  disposiciones  de  este  Codigo. 

950.2)  Log  compUces  de  los  faUidos  responsables  de  quiebra  culpable  6  fraudu- 
lenta,  aun  cuando  no  sean  comerciantes,  estaran  sujetos  a  las  prescripciones  de 
este  Libro  por  lo  que  respecta  a  la  responsabiUdad  civil,  y  al  Codigo  Penal  respective 
por  la  criminal  en  que  incurran. 

951.  Procedera  la  declaracion  de  quiebra:  1.°  Cuando  la  pida  el  mismo  queb- 
rado;  —  2.°  A  solicitud  fundada  de  acreedor  legitimo. 

Capitulo  II.    De  la  clasificaci6n  de  las  quiebras. 

952.  Los  comerciantes  6  negociaciones  mercantiles  se  reputaran  en  estado  de 
quiebra  en  los  siguientes  casos:  1.°  Si  de  hecho  suspendieren  el  pago  de  sus  deudas 
comerciales  6  civiles,  siempre  que  sean  liquidas,  de  plazo  cumpbdo,  y  consten  en 
instrumento  publico  6  en  documento  privado  reconocido,  6  bien  si  ejecutados  por 
uno  6  mas  acreedores  no  se  encontraren  bienes  bastantes  en  que  trabar  ejecucion ; 
^  2.  °  Si  tuvieren  en  su  pasivo,  comparado  con  su  activo,  un  exceso  de  un  veinti- 
cinco  por  ciento;  —  3.°  Si  hicieren  a  favor  de  los  acreedores  abandono  de  sus 
bienes  por  medio  de  la  cesion  respectiva;  —  4.°  Si  se  ocultaren  6  ausentaren  sin 
dejar  el  establecimiento  6  negociacion  de  su  propiedad  a  cargo  de  una  persona  que 
pueda  cubrir,  asi  los  creditos  vencidos  de  su  pasivo,  como  los  que  en  lo  suoesivo 
se  vencieren. 

953.  La  quiebra  es  fortuita,  (Julpable  6  fraudulenta. 

1)  Esta  titulo  contiene  solamente  el  derecho  substantive  des  quiebras.  Acerca  del  procedimi- 
ento  especial  en  las  quiebras  v6anse  los  Art.  1415 — 1500  de  ^ste  c6digo.  —  2)  y.  Ejecuci6n  p.  68. 
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If  a  person  interested  in  receiving  salved  goods  fails  to  give  security 
sufficient  to  answer  for  his  share  in  the  general  average,  the  master  may  postpone 
delivery  thereof  until  such  payment  is  made. 

Chapter  III.    The  adjustment  of  particular  average. 

944.  Experts,  to  be  appointed  by  the  judge  or  the  persons  interested,  as  the 
case  may  be,  shall  proceed  to  examine  and  appraise  the  damage  as  provided  by 
Article  928,  in  so  far  as  the  provisions  thereof  apply. 


Fourth  Book. 


Title  I.    Bankruptcy.^) 
Chapter  I.     General  provisions. 
945.2)    All  traders  who  stop  payment  are  in  a  state  of  bankruptcy. 

946.2)  A.  declaration  of  bankruptcy  may  be  made  of  a  trader  who  has  retired 
from  trade,  provided  that  five  years  have  not  expired  since  that  event,  and  that 
the  suspension  of  payment  took  place  while  he  was  carrying  on  trade  or  during  the 
year  next  following. 

Declaration  of  bankruptcy  may  also  be  made  of  a  deceased  trader  within  the 
year  which  follows  the  death. 

947.  A  cessio  bonorum  made  by  a  trader  before  the  civil  tribunals  shall  cause 
a  presumption  of  a  state  of  bankruptcy,  and  however  it  is  formalised,  the  proceed- 
ings shall  foUow  the  provisions  of  this  Book,  and  the  cessionary  shall  not  enjoy 
any  of  the  privileges  granted  in  such  case  by  the  Civil  Law. 

948.  The  bankruptcy  of  an  irnhmited  partnership  or  of  a  co-operative  part- 
nership with  joint  and  several  unlimited  liability,  involves  that  of  aU  its  members, 
but  that  of  a  limited  partnership  involves  only  that  of  the  imUmited  partners. 
In  aU  other  associations,  bankruptcy  does  not  affect  the  members  thereof  as  in- 
dividuals. 

949.  If  a  commercial  house  of  business  becomes  bankrupt  abroad,  having 
one  or  more  branches  in  the  Republic,  the  latter  shall  be  placed  in  liquidation, 
without  prejudice  to  such  branches  being  also  declared  in  bankruptcy,  if  such  be 
their  legal  status.  This  bankruptcy,  both  for  the  purpose  of  its  declaration  and  for 
its  other  effects,  shaU  be  subject  to  the  provisions  of  this  Code. 

950.2)  The  accomplices  of  traders  who  are  guilty  of  a  culpable  or  fraudulent 
bankruptcy,  shall  be  subject  to  the  provisions  of  this  Book  as  regards  civil  liability, 
and  to  the  Criminal  Code  for  the  crimes  committed  by  them,  although  they  are 
not  themselves  traders. 

951.  A  declaration  of  bankruptcy  shall  take  place:  1.  When  the  bankrupt 
himself  applies  therefor;  —  2.  On  the  well-founded  application  of  a  lawful  creditor. 

Chapter  II.    The  characterisation  of  bankruptcies. 

952.  Traders  or  commercial  houses  of  business  shall  be  deemed  in  a  state  of 
bankruptcy  in  the  following  cases:  1.  If  they  in  fact  suspend  payment  of  their 
commercial  or  civil  debts,  such  debts  being  liquidated,  already  payable,  and  proved 
by  a  notarial  instrument  or  an  acknowledged  private  document,  or  if,  on  execution 
levied  by  one  or  more  creditors,  there  are  no  sufficient  assets  to  be  foimd  on  which 
to  attach  execution;  — 2.  If  they  have  an  excess  of  twenty-five  per  cent,  of  liabilities 
over  their  assets;  —  3.  If  they  make  abandonment  of  their  assets  in  favour  of  the 
creditors  by  means  of  the  corresponding  cessio;  —  4.  If  they  conceal  or  absent  them- 
selves without  leaving  the  establishment  or  house  of  business  owned  by  them  in 
charge  of  a  person  who  can  meet  both  the  liabilities  which  are  due  and  those  which 
will  become  due. 

953.  Bankruptcies  are  either  fortuitous,  culpable  or  fraudulent. 

1)  This  Title  only  contains  the  substantive  law  of  bankruptcy.  On  the  special  bankruptcy 
procedure,  see  Articles  1415  to  1500  of  this  Code.  —  ^)  See  Execution,  p.  68. 
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954.    La  quiebra  es  fortuita  si  al  hacer  su  calificacidn  no  se  encontrare  com 
prendida  en  ninguno  de  los  casos  previstos  en  los  dos  articulos  siguientes. 

955.1)  La  quiebra  es  culpable:  1.°  Si  los  gastos  domdsticos  y  personales  del 
falHdo  hubieren  sido  excesivos  con  relacion  a  su  capital  liquido,  a  su  rango  social 
y  al  numero  de  personas  de  su  familia;  —  2.°  Si  los  gastos  de  su  estableoimiento 
6  negociacion  son  mucho  mayores  que  los  debidos,  atendiendo  4  su  capital,  su 
movimiento  y  demas  oircunstancias  analogas;  —  3.°  Si  ha  perdido  fuertes  sumas 
en  el  juego,  en  operaciones  de  mero  azar  6  en  combinaciones  de  Bolsa  sobre  titulos, 
valores  6  mercancias;  —  4.°  Si  con  intencion  de  retardar  su  quiebra  el  faUido 
hubiere  comprado  a  plazo  mercancias  para  venderlas  por  menor  precio  que  el  cor- 
riente,  contraido  prestamos,  puesto  en  circulacion  valores  de  cr^dito  6  empleado 
otros  arbitrios  ruinosos  para  hacerse  de  f ondos ;  —  5.  °  Si  despues  de  la  suspension 
de  pagos  hubiese  pagado  a  un  acreedor  de  plazo  cumpMo  con  perjuicio  de  los 
otros;  —  6.°  Si  no  conservase  las  cartas  que  se  le  hubiesen  dirigido  con  relacion 
a  sus  negocios,  siempre  que  hicieren  falta  para  algtin  punto  relativo  a  las  opera- 
ciones de  la  quiebra;  —  7.°  Si  bubiere  dado  fianzas  6  contraido  por  cuenta  ajena 
obligaciones  desproporcionadas  con  la  situacion  de  su  fortuna,  sin  tomar  valores 
equivalentes  en  garantia  de  su  responsabilidad ;  —  8.°  Si  hubiere  recibido  en 
prestamo,  con  6  sin  interns,  alguna  cantidad,  en  mercancias  por  un  precio  mayor 
que  el  de  plaza,  alguna  suma  de  dinero  con  un  tipo  mayor  en  uno  por  ciento  mds 
mensual  que  el  corriente,  en  los  seis  meses  anteriores  a  su  quiebra;  —  9.°  Si 
dentro  de  tres  dias  siguientes  a  la  suspension  de  pago  no  hiciere  la  manifestacion 
respectiva;  si  refiriendose  esta  a  una  sociedad  no  contuviese  el  nombre  de  todos  y 
cada  uno  de  los  socios  solidarios,  6  si  hubiere  inexactitud  en  la  relacion  de  los 
hechos;  —  10.°  Si  no  estando  legitimamente  impedido  no  se  presentare  personal- 
mente  al  juzgado  6  a  los  sindicos  en  los  casos  en  que  tenga  obUgacion  de  hacerlo; 
—  11.°  Si  constare  que  en  el  periodo  trasciurido  desde  el  liltimo  inventario  hasta 
la  declaracion  de  la  quiebra,  hubo  tiempo  en  que  el  quebrado  debia,  por  obhgacion 
directa,  doble  cantidad  del  haber  liquido  que  le  resultaba  en  el  inventario. 

956.1)  La  quiebra  es  fraudulenta:  1.°  Si  el  faUido  no  tuviere  libros  6  inven- 
tarios,  6  si  teniendolos  no  hubieren  sido  Uevados  los  Ubros  en  la  forma  prescrita 
en  este  Codigo,  6  si  los  inventarios  no  fueren  exactos  y  completos  de  tal  suerte 
que  no  marufiesten  la  verdadera  situacion  del  activo  y  del  pasivo,  6  los  inutili- 
zare,  alterare  u  ocultare;  —  2.°  Si  hubiere  omitido  la  inscripcion  de  los  docu- 
mentos  que  consigna  el  art.  21 ;  —  3.  °  Si  fuere  declarado  en  quiebra  por  segunda 
vez  sin  haber  cumpUdo  las  obhgaciones  que  hubiere  contraido  por  un  convenio 
precedente;  —  4.°  Si  hubiere  otorgado  escrituras  publicas  6  documentos  privados 
en  que  se  constituyere  deudor  sin  expresar  la  causa  de  deber  6  valor  determinado, 
a  no  ser  que  el  uno  y  el  otro  aparezcan  comprobados  asi  en  sus  Mbros  como  en  el 
movimiento  de  los  fondos  de  la  negociacion;  —  5.°  Si  hubiere  ocultado  dinero, 
efectos,  creditos  ti  otros  bienes,  de  cualquiera  naturaleza  que  sean ;  —  6.  °  Si  antes 
6  despu6s  de  declarada  la  quiebra  hubiere  .comprado  para  si,  en  nombre  de  un 
tercero,  algxmos  bienes  6  creditos,  6  hubiere  enajenado  los  suyos  sin  recibir  su 
importe;  —  7.°  Si  hubiere  simulado  enajenaciones,  6  formado,  6  reconocido  deudas 
supuestas;  —  8.°  Si  no  comprobare  la  existencia  6  saUda  del  activo  de  su  liltimo 
inventario,  6  la  del  dinero  6  valores  de  cualquiera  otra  especie  que  hubieren  entrado 
en  su  poder  con  posterioridad  a  la  faccion  de  ese  documento;  —  9.°  Si  se  ausen- 
tare  6  fugare  sin  dejar  en  su  establecimiento  persona  que  cubra  las  deudas  vencidas 
y  las  que  se  vayan  venciendo;  —  10.°  Si  supusiere  deudas,  gastos  6  perdidas,  6 
exagerase  su  monto,  6  de  cualquier  otro  modo  hiciere  aparecer  en  favor  6  en  contra 
de  sus  bienes  acciones  u  obhgaciones  que  en  reahdad  no  existan;  —  11.°  Si  hubiere 
dispuesto  para  si  6  apUcado  4  sus  negocios  propios  mercancias  6  fondos  que  le 
estuvieren  encomendados  en  administracion,  deposito  6  comision;  —  12.°  Si  care- 
ciendo  de  autorizacion  hubiere  negooiado  letras  6  mandatos  a  la  orden  que  obrasen 
en  su  poder  para  su  cobranza,  remision  li  otro  objeto  distinto  sin  hacer  entrega  de 
los  fondos  producidos  por  esas  operaciones;  —  13.°  Si  comisionado  para  la  venta 
de  mercancias  6  de  efectos  de  comercio,  6  para  el  cobro  de  algunos  creditos,  ocul- 
tare completamente  6  por  algun  tiempo  su  enajenacion  6  pago  al  comitente;  — 
14.°  Si  hubiere  descontado  letras  con  su  propio  giro  a  cargo  de  personas  en  cuyo 

1)  v.  Ejeouoidn  p.  66. 
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954.  A  bankruptcy  is  fortuitous  when  on  making  the  characterisation  thereof, 
none  of  the  cases  mentioned  in  the  two  following  articles  prove  to  be  included. 

955.^^)  A  bankruptcy  is  culpable:  1.  If  the  domestic  and  personal  expenses 
of  the  bankrupt  have  been  excessive  when  compared  with  his  net  capital,  his 
social  rank  and  the  number  of  persons  in  his  family;  —  2.  If  the  expenses  of 
his  establishment  or  house  of  business  are  much  greater  than  is  proper,  regard  being 
had  to  his  capital,  his  actual  business  and  other  Kke  circumstances ;  —  3.  If  he  has 
lost  considerable  sums  at  gaming,  in  operations  of  mere  chance  or  in  Exchange 
operations  in  securities,  valuables  or  goods;  —  4.  If  with  intent  to  postpone  his 
bankruptcy,  the  bankrupt  has  bought  goods  on  credit  in  order  to  sell  them  at  less 
than  the  current  price,  has  contracted  loans,  put  into  circulation  documentary 
credits  or  employed  other  ruinous  means  for  putting  himself  in  funds ;  —  5.  If  after 
the  suspension  of  payment  he  has  paid  a  creditor  whose  debt  is  already  payable, 
to  the  prejudice  of  the  others ;  —  6.  If  he  fails  to  preserve  the  letters  which  have  been 
addressed  to  him  in  relation  to  his  business,  provided  that  they  are  required  for 
some  matter  which  relates  to  the  operations  of  the  bankruptcy;  —  7.  If  he  has 
given  security  or  has  contracted  on  another's  account  obligations  which  are  out 
of  proportion  to  the  position  of  his  fortune,  without  taking  equivalent  values  to 
guarantee  his  Habihty;  —  8.  If  within  six  months  previous  to  his  bankruptcy  he 
has  borrowed  with  or  without  interest,  any  quantity  of  goods  at  a  price  higher  than 
the  market  price,  or  any  sum  of  money  at  a  rate  higher  by  one  per  cent,  per  month 
than  the  current  rate;  —  9.  If  he  fails  to  make  the  proper  declaration  within  three 
days  following  the  suspension  of  payment;  if,  in  the  case  of  an  association,  this 
declaration  does  not  contain  the  names  of  each  and  all  of  the  members  who  are 
jointly  and  severally  liable,  or  if  the  statement  of  the  facts  is  inaccurate ;  —  10.  If, 
without  being  lawfully  prevented,  he  fails  to  present  himself  personally  to  the 
court  or  to  the  trustees  in  a  case  in  which  he  is  under  an  obligation  to  do  so;  — 
II.  If  it  appears  that  in  the  period  which  expired  between  the  last  inventory  and 
the  declaration  of  bankruptcy,  there  was  a  time  at  which  he  owed  by  direct  obliga- 
tion double  the  amotmt  of  the  net  assets  shown  by  the  inventory. 

956.1)  A  bankruptcy  is  fraudulent :  1.  If  the  bankrupt  does  not  possess  books 
and  inventories,  or  if  he  has  them  but  the  books  have  not  been  kept  in  the  form  pre- 
scribed by  this  Code,  or  if  the  inventories  are  so  incorrect  and  incomplete  that  they 
fail  to  show  the  true  position  of  the  assets  and  liabilities,  or  if  they  are  mutilated, 
altered  or  concealed;  —  2.  If  he  has  omitted  to  register  the  documents  mentioned 
in  Article  21 ;  —  3.  If  he  is  declared  bankrupt  for  the  second  time  without  having 
fulfilled  the  obligations  which  he  has  contracted  by  a  preceding  arrangement;  — 
4.  If  he  has  executed  notarial  instruments  or  private  documents  whereby  he  is 
constituted  a  debtor  without  expressing  the  causa  of  the  determined  debt  or  value, 
unless  in  either  case  they  appear  to  be  proved  both  by  his  books  and  by  the  movement 
of  the  funds  of  his  house  of  business ;  —  5.  If  he  has  concealed  money,  goods,  credits 
or  other  assets  of  any  kind;  —  6.  If  before  or  after  the  declaration  of  bankruptcy 
he  has  bought  for  himself  any  goods  or  credits  in  the  name  of  a  third  person,  or 
has  alienated  his  own  without  receiving  their  value;  —  7.  If  he  has  feigned  sales 
or  has  made  or  acknowledged  fictitious  debts ;  —  8.  If  he  fails  to  prove  the  existence 
of  the  assets  of  his  last  inventory  or  that  they  have  been  expended,  or  the  same 
facts  as  regards  the  money  or  values  of  any  other  kind  which  have  come  into  his 
control  after  that  document  was  made;  —  9.  If  he  absents  himself  or  absconds 
without  leaving  a  person  in  his  establishment  to  meet  the  due  debts  and  those 
which  are  yet  to  mature ;  —  10.  If  he  feigns  debts,  expenses  or  losses,  or  exaggerates 
the  amount  thereof,  or  in  any  other  way  makes  rights  or  obligations  to  appear 
to  the  credit  or  debit  of  his  assets,  which  in  reality  do  not  exist;  —  11.  If  he  has 
disposed  of  for  himself  or  has  applied  to  his  own  business,  goods  or  funds  which 
were  entrusted  to  him  by  way  of  administration,  deposit  or  agency;  —  12.  If,  being 
without  authorisation,  he  has  negotiated  bills  or  orders  to  pay  which  were  in  his 
control  for  collection,  remission  or  other  distinct  object,  without  making  dehvery 
of  the  fimds  produced  by  those  operations;  —  13.  If,  being  commissioned  to  sell 
goods  or  commercial  effects,  or  to  collect  certain  credits,  he  completely  or  for  some 
time  conceals  the  fact  of  their  sale  or  payment  from  his  principal;  —  14.  If  he  has 
discounted  biUs  of  his  own  making  drawn  on  persons  in  whose  control  he  possessed 

1)  See  Execution,  p.  66. 
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poder  no  tuviere  fondos  6  que  no  le  hubieren  autorizado  para  librar  contra  ellas; 
—  15.°  Si  con  perjuicio  de  sus  acreedores,  atento  el  mal  estado  de  sus  negocios, 
hubiere  anticipado  en  culquiera  epoca  6  forma  que  sea  el  pago  de  una  deuda  no 
exigible  hasta  despues  de  la  declaracion  de  la  quiebra;  —  16.°  Si  con  posteriori- 
dad  a  las  diligencias  promovidas  sobre  el  estado  de  quiebra  6  a  la  declaracion  de 
esta,  hubiere  percibido  6  aplicado  a  sus  propios  usos  diaero,  mercancias  6  creditos 
de  la  masa,  6  los  hubiere  invertido  en  otros  objetos ;  —  17.  °  Si  teniendo  el  faUido 
posibiUdad  de  cubrir  puntalmente  las  partidas  de  su  pasivo  se  presentare  en  quiebra 
con  intencion  de  negociar  los  creditos  de  su  cargo  a  fin  de  obtener  alguna  utihdad 
en  su  descuento;  —  18.°  Si  despues  del  liltimo  inventario  y  dos  meses  antes  de 
la  declaracion  de  quiebra,  apareciere,  en  el  pasivo  con  relacion  al  activo  un  exceso 
de  un  veinticinco  por  ciento  sin  haberse  hecho  la  manifestacion  relativa  al  estado 
de  quiebra;  —  19.°  Si  no  hubiere  hecho  inventarios  en  las  6pocas  prevenidas  en 
este  Codigo,  en  las  fijadas  en  los  estatutos  sociales  6  en  los  contratos  que  sobre  el 
particular  se  estipularen;  —  20.°  Si  el  faUido  practicare  cualquiera  otra  operacion 
que  fraudulentamente  disminuya  su  activo  6  aumente  su  pasivo;  —  21.°  Si  el 
faUido  fuere  corredor. 

.  957.1)  Se  reputan  complices  de  la  quiebra  fraudulenta :  1.°  Los  que  habi^ndose 
confabulado  con  el  quebrado  para  suponer  creditos  contra  el  6  aumentar  el  valor 
de  los  que  efectivamente  tengan  contra  sus  valores  6  bienes,  sostengan  esta  supo- 
sicion  en  el  juicio  de  examen  y  caUficacion  de  los  creditos,  6  en  cualquiera  junta  de 
acreedores  de  la  quiebra ;  —  2.  °  Los  que  para  anteponerse  en  la  graduacion  a  otros 
acreedores  y  de  acuerdo  con  el  quebrado,  alteren  la  naturaleza  6  fecha  del  credito, 
aun  cuando  esto  se  verifique  antes  de  hacerse  la  declaracion  de  quiebra,  sostengan 
esta  suposicion  en  el  juicio  de  examen  y  cahficacion  de  los  creditos,  6  en  cualquiera 
jimta  de  acreedores  de  la  quiebra;  —  3.°  Los  que  auxiHen  al  falJido  para  ocultar 
6  sustraer  bienes,  antes  6  despues  de  la  declaracion  de  la  quiebra;  —  4.°  Los  que 
con  noticia  de  la  declaracion  de  quiebra  ocultaren  los  muebles  6  inmuebles,  doou- 
mentos  6  papeles  del  faUido,  6  los  entregaren  a  este  y  no  a  los  sindicos ;  —  5.  °  Los 
que  negaren  a  los  administradores  de  la  quiebra  los  efeotos  que  de  la  pertenencia 
del  quebrado  existieren  en  su  poder ;  —  6.  °  Los  que  despues  de  la  declaracion  de 
la  quiebra  admitieren  cesiones  6  endosos  del  fallido;  —  7.°  Los  acreedores  legitimos 
que  celebren  convenios  privados  con  el  falUdo  con  perjuicio  de  la  masa;  —  8.°  Los 
corredores  que  despues  de  declarada  la  quiebra  intervengan  en  cualquiera  operacion 
del  faUido;  —  9.°  Los  que  ayudaren  maUciosamente  al  quebrado  en  cualquiera 
especie  de  suposicion,  sustraccion  u  ocultacion. 

958.  La  quiebra  del  comerciante  cuya  verdadera  situacion  no  pueda  deducirse 
de  sus  Ubros,  se  presumira  fraudulenta,  salvo  prueba  en  contrario. 

959.1)  El  marido  6  la  mujer,  y  los  ascendientes  consanguineos,  6  afines  del 
faUido  que  sin  su  consentimiento  hubieren  sustraido  ti  ocultado  bienes  pertene- 
cientes  a  la  quiebra,  no  se  reputaran  como  compUces  de  la  quiebra  fraudulenta, 
pero  si  seran  considerados  como  reos  de  robo. 

960.1)  Los  compUces  de  los  faUidos,  sin  perjuicio  de  que  se  les  imponga  la  pena 
respectiva,  seran  condenados  civihnente:  1.°  A  la  perdida  de  cualquier  derecho 
que  tengan  &  la  masa ;  —  2.  °  A  reintegrar  a  la  misma  los  bienes,  derechos  y  acciones 
en  cuya  ocultacion  6  sustraccion  tuvieren  complioidad. 

961.  La  quiebra  culpable  6  fraudulenta  se  perseguira:  1.°  Por  acusacion  del 
Ministerio  Publico,  previa  la  caUficacion  hecha  por  sentencia  irrevocable;  —  2.°  Por 
quereUa  del  sindico,  si  para  entablarla  fuera  autorizado  por  la  mayoria  de  los  acree- 
dores ;  ■ —  3.  °  Por  quereUa  de  uno  6  varios  de  estos,  quienes  seguiran  a  sus  expensas 
el  juicio  criminal,  sin  accion  a  ser  reintegrados  por  la  masa  ni  de  gastos  ni  de 
costas,  cualquiera  que  sea  el  resultado  de  sus  gestiones. 

Capitulo  III.    De  los  efectos  del  estado  de  quiebra. 

962.2)  Una  vez  declarada  la  quiebra,  el  faUido  conserva  el  dominio  pleno  y  la 
administracion  de  los  bienes  que  no  sean  susceptibles  de  embargo,  la  administracion 
de  los  personales  de  sus  hijos  y  de  su  esposa,  a  no  ser  que  6sta  obtenga  separacion 
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no  funds,  and  who  have  not  authorised  him  to  draw  on  them;  —  15.  If,  to  the 
prejudice  of  his  creditors,  having  regard  to  the  bad  condition  of  his  business,  he  has 
at  any  time  or  in  any  manner  paid  in  advance  a  debt  which  was  not  payable  until 
after  the  declaration  of  bankruptcy;  —  16.  If  he  has  received  or  apphed  to  his  own 
uses,  money,  goods  or  credits  of  the  estate,  or  has  invested  them  in  other  objects, 
after  the  measures  have  been  taken  which  concern  the  state  of  bankruptcy  or  after 
the  declaration  thereof;  —  17.  If,  when  the  bankrupt  is  able  to  meet  the  items  of 
his  liabilities  punctually,  he  presents  himself  in  bankruptcy  with  the  intention 
of  negotiating  the  credits  drawn  upon  him  so  as  to  obtain  some  profit  by  discount- 
ing them;  —  18.  If,  after  the  last  inventory  and  two  months  before  the  declaration 
of  bankruptcy,  there  appears  to  be  an  excess  of  twenty  five  per  cent,  in  the  UabiUties 
over  the  assets,  without  his  having  made  the  declaration  referring  to  the  state  of 
bankruptcy;  —  19.  If  he  has  failed  to  make  inventories  at  the  times  directed  by  this 
Code,  at  the  times  fixed  by  the  articles  of  association  or  in  contracts  which  are  made 
on  this  point ;  —  20.  If  the  bankrupt  effects  any  other  transaction  which  fraudulently 
diminishes  his  assets  or  increases  his  liabilities;  —  21.  If  the  bankrupt  is  a  broker. 

957.1)  The  following  are  deemed  to  be  accomplices  in  fraudulent  bankrupt- 
cies: 1.  Those  persons  who,  having  conspired  with  the  bankrupt  to  feign  credits 
against  him  or  to  increase  the  value  of  those  which  in  fact  they  possess  against 
his  securities  or  assets,  support  this  fiction  in  the  proceedings  for  examining  and 
graduating  the  credits,  or  at  any  meeting  of  the  creditors  of  the  bankruptcy;  — 
2.  Those  persons  who,  in  order  to  place  themselves  before  other  creditors  in  the 
classification,  and  in  agreement  with  the  bankrupt,  alter  the  nature  or  date  of  the 
credit,  although  this  be  done  before  the  declaration  of  bankruptcy  is  made,  and  maia- 
tain  this  fiction  in  the  proceeding  for  examining  and  classifying  the  credit,  or  in 
any  meeting  of  the  creditors  of  the  bankruptcy;  —  3.  Those  persons  who  assist  the 
bankrupt  to  conceal  or  remove  assets,  before  or  after  the  declaration  of  bankruptcy; 
—  4.  Those  persons  who,  with  notice  of  the  declaration  of  bankruptcy,  conceal 
the  movables  or  immovables,  documents  or  papers  of  the  bankrupt,  or  deliver 
them  to  the  latter  and  not  to  the  trustees;  —  5.  Those  persons  who  refuse  to  the 
administrators  of  the  bankruptcy  effects  belonging  to  the  bankrupt  which  are  in 
their  control;  —  6.  Those  persons  who  admit  assignments  or  indorsements  by  the 
bankrupt  after  the  declaration  of  bankruptcy;  —  7.  Such  lawful  creditors  as  make 
private  arrangements  with  the  bankrupt  to  the  prejudice  of  the  estate ;  —  8.  Brokers 
who  take  part  in  any  transaction  of  the  bankrupt  after  the  declaration  of  bank- 
ruptcy; —  9.  Those  persons  who  maliciously  assist  the  bankrupt  in  any  kind  of 
invention,  removal  or  concealment. 

958.  The  bankruptcy  of  a  trader  whose  true  position  cannot  be  deduced  from 
his  books,  shall  be  presumed  fraudulent,  saving  proof  to  the  contrary. 

959.1)  Husbands  or  wives  and  ascendants  of  the  bankrupt  by  blood  relation- 
ship or  by  marriage  who,  without  his  consent,  have  removed  or  concealed  assets 
belonging  to  the  bankruptcy,  shall  not  be  deemed  accomplices  in  a  fraudulent  bank- 
ruptcy, but  shall  be  considered  guilty  of  theft. 

960.1)  Without  prejudice  to  the  infliction  on  them  of  the  proper  punishment, 
bankrupts'  accomplices  shall  be  condemned  civilly:  1.  To  the  loss  of  aU  rights 
possessed  by  them  in  the  estate;  —  2.  To  restore  thereto  the  assets,  rights  and 
rights  of  action  in  the  concealment  or  removal  whereof  they  were  accompHces. 

961.  Culpable  and  fraudulent  bankruptcies  shall  be  prosecuted:  1.  On  accusa- 
tion by  the  Public  Attorney,  after  the  bankruptcy  has  been  characterised  by  an 
irrevocable  judgment;  —  2.  On  complaint  by  the  trustee,  if  he  is  authorised  to 
commence  proceedings  by  the  majority  of  the  creditors ;  —  3.  On  complaint  by  one 
or  more  of  the  creditors,  who  shall  prosecute  the  criminal  proceedings  at  their  own 
expense,  with  no  right  of  action  for  being  repaid  by  the  estate  for  either  expenses 
or  costs,  whatever  be  the  result  of  their  action. 

Chapter  III,    The  effects  of  the  state  of  bankruptcy. 

962.2)  When  once  the  declaration* of  bankruptcy  is  made,  the  bankrupt  keeps 
full  dominium  and  right  of  administering  such  assets  as  are  not  susceptible  of  arrest, 
the  right  of  administering  the  individual  property  of  his  children  and  spouse,  unless 

1)  See  Execution,  p.  68.  —  ")  gee  Execution  p.  69. 
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de  los  suyos.  En  todos  los  demas  bienes,  presentes  y  futures,  pierde  la  administra- 
cion  en  favor  de  la  masa,  y  conserva  el  dximinio,  pero  estrictamente  limitado,  con 
arreglo  a  las  disposiciones  de  este  Codigo. 

963.1)  jjo  son  susceptibles  de  embargo:  1.°  El  lecho  cuotidiano  y  los  vestidos, 
muebles  comunes  y  de  uso  indispensable  del  deudor,  de  su  mujer  y  de  sus  hijos,  no 
siendo  de  lujo  a  juicio  del  juez;  —  2.°  Los  instrumentos  y  utiles  necesarios  para 
el  arte  u  oficio  a  que  el  duedor  este  dedicado ;  —  3.  °  Los  bueyes  u  otros  animales 
propios  para  la  labranza,  en  cuanto  fueren  necesarios  para  el  servicio  de  la  finca 
a  que  est6n  destinados;  —  4.°  Los  libros  de  las  personas  que  ejerzan  profesiones 
literarias,  en  cuanto  fueren  necesarios  para  el  ejercicio  de  ellas,  a  juicio  del  juez, 
a  cuyo  efecto  oira  el  informe  de  un  perito  nombrado  por  el;  —  5.°  Los  instru- 
mentos de  los  medicos,  de  los  cirujanos  y  de  los  ingenieros,  en  cuanto  fueren 
necesarios  para  el  ejercicio  de  sus  profesiones,  a  juicio  del  juez,  a  cuyo  efecto  oira 
el  informe  de  un  perito  nombrado  por  61;  —  6.°  Las  armas  y  caballos  de  los  miH- 
tares  en  actual  servicio  indispensables  para  este  conforme  a  las  leyes  relativas;  — 
7.  °  Los  efectos  propios  para  el  fomento  de  las  negociaciones  industriales  en  cuanto 
fueren  necesarios  para  su  servicio  y  movimiento,  a  juicio  del  juez,  a  cuyo  efecto 
oira  el  informe  de  un  perito  nombrado  por  el;  —  8.°  Las  mieses  basta  antes  de 
la  coseoha;  —  9.°  El  derecbo  de  usufructo,  pero  no  los  frutos  de  este;  —  10.°  Los 
derechos  de  uso  y  habitacion;  —  11.°  Las  pensiones  de  alimentos  en  los  casos  del 
art.  1027  del  Codigo  de  Procedimientos  Civiles ;  —  12.  °  Las  servidumbres,  &  no  ser 
que  se  embargue  el  fundo  a  cuyo  favor  esten  constituidas ;  pero  en  la  de  aguas 
pueden  ser  embargadas  6stas  cuando  ya  esten  en  el  predio  dominante;  —  13.°  La 
renta  vitalicia  en  los  terminos  establecidos  en  los  art.  2799  a  2801  del  Codigo  Civil, 
los  sueldos  y  emolumentos  de  los  empleados  y  funcionarios  piibHcos,  sean  civiles 
6  miUtares,  y  las  asignaciones  de  los  pensionistas  del  Erario. 

Las  prevenciones  de  este  articulo  no  son  renunciables. 

964.1)  ge  reputardn  pertenecer  al  faUido,  excluy^ndosele  de  su  administraci6n, 
los  bienes  cuya  propiedad  aparezca  ser  de  su  mujer  y  que  se  encuentren  en  los  si- 
guientes  casos:  1.°  Los  inmuebles  adquiridos  durante  el  matrimonio,  cualquiera 
que  sea  el  regimen  bajo  el  cual  se  haya  celebrado,  por  presumirse  que  no  se  ban 
comprado  con  fondos  pertenecientes  a  su  esposa;  —  2.°  Los  muebles  del  uso  del 
marido  y  las  alhajas,  cuadros  y  muebles  preciosos,  sean  del  marido  6  de  la  mujer. 

965.1)  La  mujer  tendrd  derecbo  de  reivindicar  el  dominio  de  los  bienes  a  que 
alude  el  articulo  anterior,  si  sobre  el  becho  de  baberle  pertenecido  antes  del  matri- 
monio 6  de  haberlos  comprado  durante  el,  con  dinero  suyo,  rindiere  prueba  plena 
con  citacion  y  audiencia  del  sindico. 

966.1)  La  parte  que  corresponda  al  faUido  en  los  productos  de  los  bienes  de  su 
esposa  y  de  sus  hijos,  deducidas  sus  cargas  legales,  entre  los  que  se  computara  la 
mitad  de  gananciales  6  la  parte  que  senalen  las  capitulaciones  matrimoniales,  per- 
tenecera  a  la  masa  del  concurso,  y  el  deudor  comun  estara  obligado  a  ponerla  a 
disposicion  del  sindico  cada  dos  meses,  bajo  pena,  si  no  lo  hiciere,  de  ser  intervenida 
su  administracion. 

967.1)  La  declaracion  de  quiebra  surte  todos  los  efectos  civiles  y  penales  del 
arraigo  para  el  faUido,  quien  no  podrd  separarse  del  lugar  del  juicio  sin  que  lo  au- 
torice  a  eUo  la  mayoria  de  los  acreedores  y  sin  dejar  apoderado  suficientemente 
instruido. 

El  fallido  que  se  separe  del  lugar  del  juicio  sin  llenar  previamente  esos  dos 
requisitos,  serd  considerado  como  reo  del  delito  de  desobediencia  k  la  autoridad. 

968.1)  La  declaracion  de  quiebra  no  priva  al  fallido  del  ejercicio  de  sus  derechos 
civiles,  salvo  en  los  casos  expresamente  exceptuados. 

969.1)  gi  el  fallido  repudiare  una  herencia  6  legado,  podra  el  sindico,  previa 
autorizacion  judicial,  aceptar  la  una  6  el  otro  por  cuenta  dela  masa  4  nombre  del 
deudor  y  en  su  lugar  y  caso.  El  derecho  de  i^epudiar  no  se  anula  sino  en  favor  de  los 
acreedores  y  hasta  la  suma  que  falte  para  cubrir  el  pasivo  y  los  gastos  del  concurso. 


1)  v.  Ejeouoi6n  p.  71. 
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the  latter  has  obtained  separation  of  her  property.  He  loses  the  administration  of 
all  the  other  assets,  present  and  future,  in  favotir  of  the  estate,  and  keeps  the 
dominium,  but  strictly  limited  in  accordance  with  the  provisions  of  this  Code. 

963.^)  The  following  are  not  susceptible  of  arrest:  1.  The  usual  bed  and 
clothing,  chattels  of  ordinary  and  indispensable  use  by  the  debtor,  his  wife  and  his 
children,  such  not  being  articles  of  luxury  in  the  opinion  of  the  judge;  —  2.  The 
necessary  instruments  and  tools  for  the  art  or  craft  to  which  the  debtor  devotes 
himself;  —  3.  The  oxen  and  other  animals  proper  for  labour,  in  so  far  as  they  are 
necessary  for  the  service  of  the  property  for  which  they  are  intended;  —  4.  The 
books  of  such  persons  as  exercise  literary  professions,  in  so  far  as  they  are  necessary 
for  the  exercise  thereof,  in  the  opinion  of  the  judge,  for  which  purpose  he  shall 
hear  the  report  of  an  expert  appointed  by  him;  —  5.  The  instruments  of  physicians, 
surgeons  and  engineers,  in  so  far  as  they  are  necessary  for  the  exercise  of  their 
professions  in  the  opinion  of  the  judge,  for  which  purpose  he  shall  hear  the  report 
of  an  expert  appointed  by  him;  —  6.  Such  arms  and  horses  of  army  men  on  actual 
service  as  are  indispensable  therefor  under  the  laws  relating  thereto ;  —  7.  The  effects 
proper  for  the  development  of  industrial  businesses  in  so  far  as  they  are  necessary 
in  the  opinion  of  the  judge,  for  their  service  and  movement,  for  which  purpose 
he  shall  hear  the  report  of  an  expert  appointed  by  him;  —  8.  The  crops,  up  to  the 
time  of  harvest;  —  9.  Rights  of  usufruct,  except  the  fruits  thereof;  —  10.  Rights 
of  use  and  habitation;  —  11.  The  allowances  for  maintenance  in  the  cases  imder 
Article  1027  of  the  Code  of  Civil  Procedure ;  —  12.  Servitudes,  unless  the  estate 
in  favour  of  which  they  are  constituted,  is  arrested;  but  in  the  case  of  a  servi- 
tude of  water,  the  waters  may  be  arrested  when  they  are  on  the  dominant  tene- 
ment; —  13.  Life  interests  constituted  in  accordance  with  the  conditions  enacted 
by  Articles  2799  to  2801  of  the  Civil  Code ;  the  salaries  and  emoluments  of  public 
employees  and  functionaries,  whether  civil  or  military,  and  the  allowances  to 
pensioners  of  the  Treasury. 

The  provisions  of  this  article  cannot  be  renounced. 

964.1)  The  assets  the  property  in  which  appears  to  belong  to  his  wife,  shall 
be  deemed  to  belong  to  the  bankrupt,  and  he  shall  be  excluded  from  the  administra- 
tion thereof,  when  they  come  within  the  following  cases:  1.  Immovables  acquired 
during  the  marriage,  whatever  be  the  system  under  which  it  was  solemnised,  on 
the  ground  of  the  presumption  that  they  have  not  been  purchased  with  funds 
belonging  to  his  spouse;  —  2.  The  chattels  used  by  the  husband,  and  the  jewels, 
pictures  and  valuable  furniture,  whether  of  the  husband  or  wife. 

965.1)  The  wife  shall  be  entitled  to  claim  the  ownership  of  the  assets  mentioned 
in  the  preceding  article,  if  she  gives  full  evidence,  subject  to  the  trustee  being  cited 
and  heard,  of  the  fact  that  they  belonged  to  her  before  the  marriage,  or  that  she 
has  bought  them  during  the  marriage  with  her  own  money. 

966.  The  share  which  belongs  to  the  bankrupt  in  the  proceeds  of  the  property 
of  his  spouse  and  children,  after  deducting  the  legal  charges  thereof,  among  which 
property  shall  be  reckoned  half  of  the  profits  or  such  share  thereof  as  is  set  forth 
in  the  marriage  settlement,  shall  belong  to  the  estate  of  the  insolvent,  and  the  general 
debtor  shall  be  bound  to  place  the  share  at  the  disposal  of  the  trustee  every  two 
months,  on  pain,  if  he  fails  so  to  do,  of  his  administration  being  interfered  with. 

967.1)  The  declaration  of  bankruptcy  produces  all  the  civil  and  criminal 
effects  of  a  we  exeat  order  as  regards  the  bankrupt,  who  may  not  remove  from  the 
place  of  the  proceedings  without  the  majority  of  the  creditors  giving  authority 
therefor  and  without  leaving  a  properly  instructed  attorney. 

A  bankrupt  who  removes  from  the  place  of  the  proceedings  without  having 
previously  fulfilled  those  two  requisites,  shall  be  deemed  to  be  guilty  of  the  offence 
of  disobedience  to  public  authority. 

968.1)  The  declaration  of  bankruptcy  does  not  deprive  the  bankrupt  of  the 
exercise  of  his  civil  rights,  except  in  specially  excepted  cases. 

969.1)  If  the  bankrupt  repudiates  an  inheritance  or  legacy,  the  trustee  may 
under  previous  judicial  authorisation,  accept  either  inheritance  or  legacy  on  account 
of  the  estate  in  the  name  of  the  debtor  and  in  his  place  and  circumstances.  The  right 
to  repudiate  is  only  annulled  in  favour  of  the  creditors  and  up  to  the  sum  which  is 
wanted  to  meet  the  liabilities  and  the  expenses  of  the  bankruptcy. 

^)  See  Execution,  p.  71. 
B    IX,  1  24 


183  Mexico:  Cod.  de  Com.     Libro  IV.     Tit.  I.    De  las  quiebras. 

970.1)  El  fallido  no  podra  comparecer  en  juicio  ni  como  actor  ni  como  reo  con 
motivo  de  los  intereses  concursados,  pues  solo  podra  ejercitar  las  acciones  que  se 
refieran  a  su  persona  6  que  tengan  por  objeto  derechos  inherentes  a  ella.  Las  que 
se  intenten  sobre  los  bienes  del  fallido  tendr^n  que  ejercitarse  contra  el  sindico, 
de  quien  podra  ser  coadyuvante  el  quebrado  siempre  que  obtenga  de  la  mayoria 
de  los  acreedores  permiso  para  eUo. 

971.1)  El  fallido,  declarada  que  sea  la  quiebra,  dejara  de  desempenar  los  man- 
datos  6  comisiones  que  se  le  hubieren  conferido  antes  de  ella,  y  sus  mandatarios 
6  comisionistas  cesaran  desde  el  dia  en  que  Uegue  a  su  noticia  la  suspension  de  los 
pagos,  ponidndose  desde  luego  en  liquidacion  las  operaciones  relativas  »para  que 
se  exija  el  pago  de  lo  que  se  adeude  a  la  masa  y  se  considere  lo  que  ella  pueda  re- 
portar  al  tiempo  de  la  graduacion  y  del  pago. 

972.1)  La  administracion  que  pierde  y  las  modificaciones  al  dominio  que  sufre 
el  fallido  conforme  al  art.  962,  pasan  a  la  masa.  Esta  queda  representada  por 
el  sindico,  quien  recibe,  por  virtud  de  su  nombramiento,  todas  las  facultades  de 
un  mandatario  general,  sin  mas  limitaciones  que  las  especificadas  en  este  Libro. 

973.1)  En  el  caso  de  que  el  comerciante  muera  despues  de  haberse  presentado 
en  quiebra  6  que  su  sucesion  sea  la  que  manifieste  dicbo  estado,  sus  albaceas  6 
herederos  tendran,  en  el  curso  y  en  los  procedimientos  de  la  quiebra,  los  derechos 
y  obligaciones  que  le  corresponderian  al  fallido  si  viviera,  con  excepcion  solo  de  las 
responsabiUdades  penales. 

974.1)  En  virtud  de  la  declaracion  de  quiebra  se  tendran  por  vencidas  todas 
las  deudas  del  quebrado  que  estuvieren  pendientes,  haciendose  sobre  su  importe 
en  aqueUas  deudas  que  no  devenguen  intereses  y  cuyo  pago  se  anticipe,  un  des- 
cuento  de  seis  por  ciento  anual  desde  el  dia  del  pago  hasta  el  del  cumpHmiento 
de  la  obligacion. 

975.^)  Cesan  con  respecto  a  la  masa  de  los  bienes  del  concurso  las  responsa- 
biUdades por  fianzas  legitimamente  otorgadas  por  el  fallido,  y  solo  se  consideraran 
como  creditos  contra  el  concurso,  en  el  lugar  y  grado  que  corresponda,  las  canti- 
dades  adeudadas  a  causa  de  eUas  hasta  el  dia  de  la  declaracion  del  estado  de  quiebra. 

976.2)  La  declaracion  de  quiebra  suspende  el  curso  de  las  cuentas  corrientes, 
las  que  se  pondran  desde  luego  en  liquidacion  para  exigir  6  cubrir  su  saldo  en  la 
manera  y  forma  que  corresponda. 

977.2)  La  declaracion  de  quiebra  suspende,  solo  con  relacion  a  la  masa,  el  curso 
de  los  intereses  de  los  creditos,  menos  los  estipulados  en  aqueUos  que  estdn  garan- 
tizados  con  hipoteca  6  prenda,  debiendo  cubrirse  unicamente  con  el  producto  de 
los  bienes  que  esten  afectos  a  esa  responsabilidad. 

978.2)  Son  nulas  todas  las  operaciones  que  el  fallido  haya  hecho  en  cualquier 
tiempo  antes  de  la  declaracion  de  la  quiebra  defraudando  a  sabiendas  los  derechos 
de  sus  acreedores,  siempre  que  la  persona  con  quien  contrato  haya  tenido  previo 
conocimiento  del  fraude. 

979.^)  Serdn  nulos  los  contratos  y  operaciones  hechos  a  titulo  gratuito,  en  favor 
de  ascendientes  y  descendientes,  6  en  cumphmiento  de  obhgaoiones  no  vencidas 
6  no  reaUzadas,  si  dichos  contratos  u  operaciones  se  hicieren  treinta  dias  antes  de 
la  fecha  en  que  el  fallido  dejo  de  pagar  la  primera  obligacion  cuya  falta  de  pago 
le  constituya  en  quiebra. 

980.  El  acreedor  que  dentro  de  la  epoca  de  que  habla  el  articulo  anterior 
refaccione  su  crddito  para  tener  por  el  hipoteca,  prenda  u  otra  seguridad,  s61o  tendra 
tal  garantia  por  el  importe  de  la  refaccion  si  6sta  resultare  valida  conforme  a  las 
prescripciones  de  este  Codigo. 

981.  Siempre  que  se  decrete  la  devolucion  de  cualquier  objeto  6  cantidad,  se  enten- 
dera,  aun  cuando  no  se  exprese,  que  deben  devolverae  tambi6n  sus  productos  Hquidos 
6  intereses  correspondientes  al  tiempo  en  que  se  disfruto  de  la  cosa  6  del  dinero. 

982.2)  Salvo  lo  dispuesto  en  el  art.  949,  la  declaracion  de  quiebra  pronunciada 
en  pais  extranjero  no  puede  invooarse  contra  los  acreedores  que  el  fallido  tenga 
en  la  RepiibUca,  ni  para  disputarles  los  derechos  que  pretendan  tener  sobre  los 
bienes  existentes  dentro  del  territorio,  ni  para  anular  los  contratos  que  hayan  cele- 
brado  con  el  fallido. 


1)  V.  Ejeoucion  p.  70.  —  2)  v.  Ejeouoion  p.  71.  —  3)  V.  Art.  2599  C.  C. 
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970.1)  A  bankrupt  cannot  appear  in  an  action  either  as  plaintiff  or  defendant 
when  it  concerns  the  interests  of  the  bankruptcy,  since  he  can  only  bring  such  ac- 
tions as  refer  to  his  person  or  as  concern  rights  inherent  therein.  Those  actions 
which  are  brought  concerning  the  assets  of  the  bankrupt  must  be  directed  against  the 
trustee,  to  whom  the  bankrupt  may  act  as  assisting  litigant  provided  that  he  obtains 
permission  therefor  from  the  majority  of  the  creditors. 

971.1)  After  the  declaration  of  bankruptcy  has  been  made,  the  bankrupt  shall 
cease  to  discharge  the  mandates  or  agencies  which  have  previously  been  conferred 
on  him,  and  his  agents  and  commission  agents  shall  cease  from  the  day  on  which  the 
suspension  of  payment  comes  to  their  notice,  and  they  shall  forthwith  wind  up  the 
pending  operations  so  that  payment  may  be  demanded  of  what  is  due  to  the  estate 
and  that  what  is  due  from  the  estate  may  be  considered  at  the  time  of  classification 
and  payment. 

972.1)  The  right  of  administration  lost  by  the  bankrupt  and  the  alterations  in 
ownership  experienced  by  him  under  article  962,  pass  to  the  estate.  The  estate  is 
represented  by  the  trustee,  who  by  virtue  of  his  appointment  receives  all  the  powers 
of  a  general  agent,  with  no  further  limitations  than  those  specified  in  this  Book. 

973.1)  In  the  event  of  a  trader  dying  after  having  presented  himself  in  bank- 
ruptcy, or  when  his  universal  heirs  manifest  the  said  state  of  bankruptcy,  his 
executors  or  heirs  shall  have  in  the  course  and  proceedings  of  the  bankruptcy,  such 
rights  and  obligations  as  would  have  belonged  to  the  bankrupt  if  he  were  living, 
with  the  exception  only  of  the  criminal  liabilities. 

974.1)  By  virtue  of  the  declaration  of  bankruptcy  all  the  debts  of  the  bankrupt 
which  are  pending  shall  be  deemed  to  have  matured,  and  discount  at  the  rate  of  six 
per  cent,  per  annum  shall  be  deducted  from  the  amount  of  those  debts  which  do 
not  carry  interest  and  which  are  paid  in  advance,  from  the  day  of  payment  to  that 
of  the  fulfilment  of  the  obligation. 

975.2)  The  liabilities  through  guaranties  lawfully  executed  by  the  bankrupt 
cease  as  regards  the  bankrupt  estate,  and  only  the  sums  due  on  account  thereof  up 
to  the  day  when  the  state  of  bankruptcy  was  declared  shall  be  deemed  credits 
against  the  estate  and  in  the  place  and  degree  appropriate  thereto. 

976.2)  The  declaration  of  bankruptcy  suspends  the  course  of  current  accounts, 
which  may  be  forthwith  settled  in  order  to  demand  or  meet  the  balance  thereof  in 
the  proper  manner  and  form. 

977.2)  The  declaration  of  bankruptcy  suspends  the  running  of  interest  on 
the  credits  with  respect  to  the  estate  only,  but  not  that  agreed  in  respect  of  those 
credits  which  are  secured  by  mortgage  or  pledge,  which  must  be  met  only  out  of 
the  proceeds  of  the  property  which  is  subject  to  this  liability. 

978.2)  A]i  transactions  effected  by  the  bankrupt  at  any  time  before  the  decla- 
ration of  bankruptcy  with  the  knowledge  that  he  was  defrauding  the  rights  of  his 
creditors  are  void,  provided  that  the  person  with  whom  he  contracted  had  previous 
knowledge  of  the  fraud. 

979.^)  Contracts  and  transactions  made  and  effected  without  valuable  con- 
sideration in  favour  of  ascendants  or  descendants,  or  in  performance  of  obligations 
which  have  not  matured  or  have  not  been  carried  out,  are  void,  if  the  said  con- 
tracts or  transactions  were  made  or  effected  within  thirty  days  before  the  date 
on  which  the  bankrupt  failed  to  meet  the  first  obligation,  the  non-payment  whereof 
makes  him  bankrupt. 

980.  A  creditor  who  within  the  time  mentioned  by  the  preceding  article  renews 
his  credit  in  order  to  have  a  mortgage,  pledge  or  other  security  therefor,  shall  only 
have  such  security  for  the  amount  of  the  renewed  credit,  if  the  latter  proves  to  be 
valid  according  to  the  provisions  of  this  Code. 

981.  Whenever  an  order  is  made  for  the  return  of  any  object  or  amount,  it 
shall  mean,  although  not  so  expressed,  that  the  net  produce  or  interest  corresponding 
to  the  time  during  which  the  thing  or  money  was  enjoyed,  must  also  be  returned. 

982.2)  Saving  the  provisions  of  article  949,  a  declaration  of  bankruptcy  pro- 
nounced in  a  foreign  country  cannot  be  relied  on  as  against  the  creditors  whom  the 
bankrupt  has  in  the  Republic,  nor  for  disputing  the  rights  that  they  claim  to 
possess  over  property  which  exists  within  the  territory,  nor  for  anulling  contracts 
which  they  have  made  with  the  bankrupt. 

1)  See  Execution,  p.  70.  —  2)  See  Execution,  p.  71.  —  »)  See  art.  2599  C.  C. 
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983.^)  Se  acumularan  a  los  autos  de  la  quiebra  todos  los  juicios  pendientes 
contra  el  fallido,  excepto  los  siguientes:  1.°  Aquellos  en  que  ya  este  pronunciada 
y  notificada  la  sentencia  definitiva  de  primera  instancia;  —  2.°  Los  que  procedan 
de  creditos  hipoteoarios  6  prendarios;  —  3.°  Los  que  tengan  por  objeto  remates 
para  pagar  deudas  de  Bancos  6  de  Instituciones  de  Cr^dito. 

Capitulo  IV.    De  la  epoca  de  la  quiebra. 

984.1)  Por  regla  general,  en  una  negociacion  mercantil  se  senala  como  6poca 
de  la  quiebra  la  de  la  formacion  de  los  inventarios  6  balances  que  aclaren  dicho 
estado,  siempre  que  se  hayan  hecho,  por  lo  menos,  cada  ano. 

985.  Si  antes  de  la  faccion  del  inventario  respectivo  un  suceso  imprevisto, 
pero  verdaderamente  notorio,  pusiese  al  comerciante  en  la  imposibilidad  de  cumplir 
con  sus  compromisos,  desde  entonces  se  considerara  que  tiene  lugar  la  quiebra. 

986.  Si  un  comerciante  suspendiere  el  pago  de  sus  deudais  civiles  y  no  tuviere 
bienes  bastantes  para  cubrirlas  independientemente  de  los  que  forman  su  negocia- 
cion mercantil,  6  no  pudiere  saldarlas  con  los  bienes  de  esta  sin  suspender  el  pago 
de  sus  obHgaciones  de  comercio,  desde  ese  momento  se  considerara  que  ha  tenido 
lugar  la  quiebra;  pero  no  se  tendra  por  tal  la  suspension  del  pago  de  una  6  mas 
de  sus  deudas  civQes  si  pueden  cubrirse  sin  producir  la  quiebra  de  la  negociaci6n 
mercantil. 

987.  En  todos  los  casos  puede  modificarse  la  epoca  de  la  quiebra  segdn  las 
constancias  de  autos  y  las  consideraciones  de  justicia  que  de  eUas  resulten. 

Capitulo  V.    Del  convenio  de  los  quebrados  con  sus  acreedores.^) 

988.  El  quebrado  y  sus  acreedores  podran  hacer  los  convenios  que  estimen 
oportunos,  antes  de  la  presentacion  en  quiebra  6  de  su  declaracion,  y  en  cualquier 
estado  del  juicio  posterior  al  reconocimiento  de  creditos  y  a  la  caUficacion  de  la 
quiebra. 

No  gozaran  de  este  derecho  los  quebrados  fraudulentos  y  los  que  hayan  que- 
brantado  el  arraigo  de  que  trata  el  art.  967. 

989.  Los  convenios  judiciales  entre  los  acreedores  y  el  quebrado  han  de  ser 
hechos  en  junta  de  acreedores  debidamente  constituida. 

Los  pactos  particulares  entre  el  quebrado  y  cualquiera  de  sus  acreedores  seran 
nulos :  el  acreedor  que  los  hiciere  perdera  sus  derechos  en  la  quiebra,  y  el  quebrado, 
por  este  solo  hecho,  sera  calificado  de  culpable  cuando  no  mereciere  ser  considerado 
como  quebrado  fraudulento. 

990.  Los  acreedores  singularmente  privilegiados,  los  privilegiados  y  los  hipote- 
oarios, podran  abstenerse  de  tomar  parte  en  la  resolucion  de  la  junta  sobre  el  con- 
venio, y  absteni6ndose,  6sta  no  les  parara  perjuicio  en  sus  respectivos  derechos. 

Si  por  el  contrario,  prefiriesen  tener  voz  y  voto  en  el  convenio  propuesto,  seran 
comprendidos  en  las  esperas  6  quitas  la  junta  acuerde,  sin  perjuicio  del  lugar  y 
grado  que  les  corresponda  al  titulo  de  su  credito. 

991.  La  proposicion  de  convenio  se  discutira  y  pondra  a  votacion,  formando 
resoluci6n  el  voto  de  un  numero  de  acreedores  que  compongan  la  mitad  y  uno  mds 
de  los  concurrentes,  siempre  que  su  interes  en  la  quiebra  cubra  las  tres  quintas 
partes  del  total  pasivo,  deducido  el  importe  de  los  creditos  de  los  acreedores  com- 
prendidos en  el  pdrrafo  primero  del  articulo  anterior,  que  hubieren  usado  del  derecho 
consignado  en  dicho  parrafo. 

992.  Dentro  de  los  ocho  dias  siguientes  a  la  celebracion  de  la  junta  en  que  se 
hubiere  acordado  el  convenio,  los  acreedores  disidentes  y  los  que  no  hubieren  con- 
currido  a  la  junta,  podran  oponerse  a  la  aprobacion  del  mismo. 

993.  Las  unicas  causas  en  que  podra  fundarse  la  oposicion  al  convenio  seran: 
L°  Defectos  en  las  formas  prescritas  para  la  convocacion,  celebracion  y  deli- 
beracion  de  la  junta;  —  2.°  Falta  de  personalidad  6  representacion  en  alguno  de 
los  votantes,  siempre  que  su  voto  decida  la  mayoria  en  numero  6  cantidad;  — 
3.°  Inteligencias  fraudulentas  entre  el  deudor  y  uno  6  mas  acreedores,  6  de  los 

1)  V.  Bjecuci6n  p.  71.  —  2)  y.  Ejeouci6n  p.  71. 
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983.^)  All  actions  which  are  pending  against  the  bankrupt  shall  be  consolidated 
■with  the  bankruptcy  record,  except  the  following :  1.  Those  in  which  a  final  judgment 
of  a  court  of  first  instance  has  already  been  pronounced  and  notified;  —  2.  Those 
which  arise  from  credits  secured  by  mortgage  or  pledge;  —  3.  Those  which  are 
directed  to  obtain  auction-sales  for  paying  the  debts  of  Banks  or  Credit  Institutions. 

Chapter  IV.    The  date  of  the  bankruptcy. 

984.1)  As  the  general  rule,  the  date  of  the  drawing  up  of  the  inventories  or 
balance  sheets  which  show  the  state  of  bankruptcy  is  appointed  as  the  date  of  the 
bankruptcy  in  the  case  of  a  house  of  business,  provided  that  they  have  been  made 
each  year  at  least. 

985.  If,  before  the  making  of  the  corresponding  inventory,  an  unforeseen  but 
truly  notorious  event  makes  it  impossible  for  a  trader  to  fulfil  his  undertakings, 
the  bankruptcy  shall  be  deemed  to  take  place  from  that  time. 

986.  If  a  trader  suspends  payment  of  his  civil  debts  and  does  not  possess 
sufficient  property  to  meet  them  independently  of  the  assets  which  constitute  his 
commercial  house,  or  is  unable  to  meet  them  with  the  assets  of  the  latter  without 
suspending  the  payment  of  his  trade  obligations,  the  bankruptcy  shall  be  deemed 
to  have  taken  place  from  that  time;  but  such  suspension  shall  not  include  the  sus- 
pension of  the  .payment  of  one  or  more  of  his  civU  debts,  if  they  can  be  met  without 
producing  the  bankruptcy  of  the  commercial  house. 

987.  In  all  cases  the  date  of  the  bankruptcy  may  be  modified  according  to 
the  evidence  of  the  record  and  the  considerations  of  justice  resulting  therefrom. 

Chapter  V.    Arrangements   (compositions)   of  bankrupts  with  their 

creditors.^) 

988.  The  bankrupt  and  his  creditors  may  make  such  arrangements  as  they 
think  fit,  before  the  presentation  in  bankruptcy  or  before  the  declaration  thereof, 
and  at  any  stage  of  the  proceedings  subsequent  to  the  examination  of  the  credits 
and  the  characterisation  of  the  bankruptcy. 

This  right  shall  not  be  enjoyed  by  fraudulent  bankrupts  or  those  who  have 
removed  from  the  place  of  the  proceedings  contrary  to  article  967. 

989.  Judicial  arrangements  between  the  creditors  and  the  bankrupt  have 
to  be  made  at  a  duly  constituted  meeting  of  creditors. 

Private  arrangements  between  a  bankrupt  and  any  of  his  creditors  shall  be 
void ;  a  creditor  making  them  shall  lose  his  rights  in  the  bankruptcy,  and  the  bankrupt 
by  this  siagle  fact  shall  be  characterised  as  culpable,  when  he  does  not  deserve  to 
be  considered  a  fraudulent  bankrupt. 

990.  Creditors  who  are  singularly  or  only  simply  privileged  and  mortgagees 
may  abstain  from  taking  part  in  the  decision  of  the  meeting  about  the  arrangement, 
and  if  they  abstain,  this  fact  shall  not  prejudice  their  respective  rights. 

If,  on  the  contrary,  they  prefer  to  have  a  voice  in  and  to  vote  on  the  proposed 
arrangement,  they  shaU  be  included  in  the  postponements  and  in  the  partial  releases 
decided  on  by  the  meeting,  without  prejudice  to  their  place  and  degree  according 
to  the  nature  of  their  credits. 

991.  The  proposal  for  the  arrangement  shall  be  discussed  and  may  be  put 
to  the  vote,  and  the  resolution  shall  be  carried  by  a  number  of  creditors  forming 
a  bare  majority  of  those  present,  provided  that  their  interest  in  the  bankruptcy  is 
equal  to  three  fifth  parts  of  the  whole  Liabilities,  after  deducting  the  amount  of  the 
credits  of  the  creditors  comprised  in  the  first  paragraph  of  the  preceding  article 
who  have  availed  themselves  of  the  right  set  forth  in  the  said  paragraph. 

992.  Within  the  eight  days  following  the  holding  of  the  meeting  at  which  the 
arrangement  has  been  adopted,  the  dissentient  creditors  and  those  who  have  not 
attended  the  meeting,  may  object  to  the  approbation  thereof. 

993.  The  following  shall  be  the  only  grounds  on  which  the  objection  to  the 
arrangement  can  be  based:  1.  Defects  in  the  forms  prescribed  for  summoning, 
holding  and  dehberating  at  the  meeting ;  —  2.  Absence  of  locus  standi  or  representative 
capacity  on  the  part  of  one  of  the  voters,  provided  that  his  vote  decides  the  majority 
in  number  or  amount;  —  3.  Fraudulent  understandings  between  the  debtor  and 

1)  See  Execution,  p.  71.  —  ^)  See  Execution,  p.  71. 


185  M6xioo:  C6d.  de  Com.     Libro  IV.     Tit.  I.    De  las  quiebraa. 

acreedores  entre  si,  para  votar  a  favor  del  convenio;  —  4.°  Exageracion  fraudu- 
lenta  de  creditos  para  procurar  la  mayoria  de  cantidad;  —  5.°  Inexactitud  fraudu- 
lenta  en  el  balance  general  de  los  negocios  del  faLido  6  en  los  informes  de  los 
sindicos  para  facilitar  la  admision  de  las  proposiciones  del  deudor. 

994.  Aprobado  el  convenio  por  el  juez  de  los  autos  mediante  auto  que  sera 
apelable  en  ambos  efectos  por  cualquiera  acreedor,  sea  cual  fuere  el  monto  de  su 
cr6dito  y  salvo  lo  dispuesto  en  el  art.  990,  sera  obligatorio  para  el  falHdo  y  para 
todos  los  acreedores  cuyos  creditos  daten  de  epoca  anterior  a  la  declaracion  de 
quiebra  si  hubieren  sido  citados  en  forma  legal,  6  si  habiendoseles  notificado  la 
aprobacion  del  convenio  no  hubieren  reclamado  contra  6ste  en  los  t6rminos  pre- 
venidos  en  este  Codigo,  aun  cuando  no  est6n  comprendidos  en  el  balance  ni  hayan 
sido  parte  en  el  procedimiento. 

995.  En  virtud  del  convenio,  no  mediando  pacto  expreso  en  contrario,  los 
creditos  quedaran  extinguidos  en  la  parte  de  que  se  bubiere  hecho  renoision  al  que- 
brado,  aun  cuando  le  quedare  algun  sobrante  deJos  bienes  de  la  quiebra  6  posterior- 
mente  Uegare  a  mejor  fortiuia. 

996.  Si  el  deudor  convenido  faltare  al  cumplimiento  de  lo  estipulado,  cual- 
quiera de  sus  acreedores  podra  pedir  la  rescision  del  convenio  y  la  continuacion 
de  la  quiebra  ante  el  juez  6  tribunal  que  hubiere  conocido  de  la  misma. 

997.  En  el  caso  de  no  haber  mediado  el  pacto  expreso  de  que  habla  el  art.  995, 
los  acreedores  que  no  scan  satisfechos  integramente  con  lo  que  perciban  del  haber 
de  la  quiebra  hasta  el  termino  de  la  Hquidacion  de  esta,  conservaran  accion  por 
lo  que  se  les  reste  en  deber  sobre  los  bienes  .que  ulteriormente  adquiera  6  pueda 
adquirir  el  quebrado. 

Capitulo  VI.    De  la  graduacion. 

998.  Las  mercancias,  efectos  y  cualquiera  otra  especie  de  bienes  que  existan 
en  la  masa  de  la  quiebra  cuya  propiedad  no  se  hubiere  trasferido  al  quebrado  por 
un  titulo  legal  e  irrevocable,  se  consideraran  de  dominio  ajeno  y  se  pondran  a  dis- 
posicion  de  sus  legitimos  duenos  previo  el  reconocimiento  de  su  derecho  en  junta 
de  acreedores  6  en  sentencia  firme,  reteniendo  la  masa  los  derechos  que  en  cQ.chos 
bienes  pudieren  corresponder  al  quebrado,  en  cuyo  lugar  quedara  sustituida  aqueUa 
siempre  que  cumphere  las  obligaciones  anexas  a  los  mismos. 

999.^)  Se  consideraran  comprendidos  en  el  precepto  del  articulo  anterior  para 
los  efectos  senalados  en  el:  1.°  Los  bienes  dotales  inestimados  y  los  estimados  que 
se  conservaren  en  poder  del  marido,  si  constare  su  re^ibo  por  escritura  piiblica 
inscrita  con  arreglo  al  art.  21  de  este  Codigo;  —  2.°  Los  bienes  parafemales  que 
la  mujer  hubiere  adquirido  por  titulo  de  herencia,  legado  6  donacion,  bien  se 
hayan  conservado  en  la  forma  que  los  recibio,  bien  se  hayan  subrogado  6  invertido 
en  otros,  con  tal  que  la  inversion  6  subrogacion  se  haya  inscrito  en  el  Registro 
mercantil;  —  3.°  El  patrimonio  del  hijo  que  este  bajo  la  patria  potestad,  6  del 
pupilo  que  este  bajo  la  tutela  del  comerciante,  si  se  cumplio  oportunamente  con 
el  registro  que  exige  el  citado  art.  21 ;  —  4.  °  Los  bienes  y  efectos  que  el  quebrado 
tuviere  en  deposito,  administracion,  arrendamiento,  alquiler  6  usufructo ;  —  5.  °  Las 
mercaderias  que  el  quebrado  tuviere  en  su  poder  por  comision  de  compra,  venta, 
transito  6  entrega;  —  6.°  Las  letras  de  oambio  6  pagares  que  sin  endoso  6  ex- 
presion  que  trasmitiere  su  propiedad,  se  hubieren  remitido  para  su  cobranza  al 
quebrado,  y  las  que  hubiere  adquirido  por  cuenta  de  otro,  Hbradas  6  endosados 
directamente  en  favor  del  comitente;  —  7.°  Los  caudales  remitidos  fuera  de  cuenta 
corriente  al  quebrado  y  que  este  tuviere  en  su  poder  para  entregar  a  persona 
determinada  en  nombre  y  por  cuenta  del  comitente  6  para  satisfacer  obligaciones 
que  hubieren  de  cumphrse  en  el  domiciHo  de  aquel;  —  8.°  Las  cantidades  que 
estuvieren  debiendo  al  quebrado  por  ventas  hechas  de  cuenta  ajena,  y  las  letras 
6  pagares  de  igual  procedencia  que  obraren  en  su  poder,  aunque  no  estuvieren 
extendidas  en  favor  del  dueno  de  las  mercancias  vendidas,  siempre  que  se  pruebe 
que  la  obhgacion  procede  de  eUas  y  que  existian  en  poder  del  quebrado  por  cuenta 
del  propietario  para  hacerlas  efectivas  y  remitirle  los  fondos  a  su  tiempo,  lo  cual 

1)  V.  Ejecucidn  p.  73,  74. 


MEXICO:  BANKRUPTCY.  185 

one  or  more  creditors,  or  of  the  creditors  inter  se,  for  voting  in  favour  of  the  arrange- 
ment; —  4.  Fraudulent  exaggeration  of  credits  in  order  to  procure  the  majority 
in  amount;  —  5.  Fraudulent  inaccuracy  in  the  general  balance-sheet  of  the  business 
of  the  bankrupt  or  in  the  reports  of  the  trustees  in  order  to  facilitate  the  admission 
of  the  proposals  of  the  debtor. 

994.  When  the  arrangement  has  been  approved  by  the  judge  of  the  record 
by  an  order  which  shall  be  appealable  with  a  stay  of  proceedings  by  any  creditor, 
whatever  be  the  amount  of  his  credit  and  saving  the  provision  in  Article  990,  it  shall 
be  binding  on  the  bankrupt  and  on  all  the  creditors  whose  credits  date  from  a  time 
anterior  to  the  declaration  of  bankruptcy,  if  they  have  been  cited  in  legal  form, 
or  if  after  having  been  notified  of  the  approbation  of  the  arrangement,  they  have 
failed  to  object  thereto  in  the  terms  provided  by  this  Code,  even  when  they  are  not 
included  in  the  balance  sheet  and  have  not  been  parties  to  the  proceedings. 

995.  When  there  is  no  express  agreement  to  the  contrary,  the  credits  shall  be 
extinguished  by  virtue  of  the  arrangement  in  such  part  as  has  been  released  in  favour 
of  the  bankrupt,  although  some  surplus  remains  to  him  from  the  assets  of  the 
bankruptcy  or  he  subsequently  becomes  better  off. 

996.  If  a  debtor  who  has  made  an  arrangement  faUs  to  perform  what  has 
been  agreed,  any  of  the  creditors  may  apply  to  the  judge  who  or  tribunal  which  has 
cognisance  thereof,  for  rescission  of  the  arrangement  and  the  continuation  of  the 
bankruptcy. 

997.  When  there  has  been  no  express  agreement  as  mentioned  in  Article  995, 
the  creditors  who  have  not  been  paid  in  fuU  with  what  they  receive  from  the 
assets  of  the  bankruptcy  up  to  the  termination  of  the  liquidation  thereof,  shall 
preserve  their  rights  of  action  for  what  remains  due  to  them  over  the  property 
which  the  bankrupt  subsequently  acquires  or  can  acquire. 

Chapter  VI.    Classification. 

998.  Goods,  effects  and  all  other  kinds  of  assets  which  exist  in  the  estate  of 
the  bankruptcy,  the  property  wherein  has  not  been  transferred  to  the  bankrupt  by 
a  legal  and  irrevocable  title,  shall  be  deemed  to  be  the  property  of  another  and 
shall  be  placed  at  the  disposal  of  their  lawful  owners  after  their  right  has  been 
acknowledged  at  a  meeting  of  creditors  or  by  final  judgment,  and  the  estate  shall 
retain  such  rights  to  the  said  property  as  may  belong  to  the  bankrupt,  in  place  of 
whom  the  estate  shaU  be  substituted,  provided  that  it  fulfils  the  obligations 
annexed  thereto. 

999.^)  The  following  shall  be  deemed  to  be  included  in  the  terms  of  the 
preceding  Article  for  the  purposes  named  therein:  1.  Unestimated  dowry  and  such 
estimated  dowry  as  is  kept  in  the  control  of  the  husband,  if  the  receipt  thereof  is  proved 
by  a  notarial  instrument  registered  in  accordance  with  Article  21  of  this  Code;  — 
2.  Paraphernalia  acquired  by  the  wife  by  way  of  inheritance,  legacy  or  gift,  whether 
they  have  been  kept  in  the  form  in  which  they  were  received,  or  have  been  replaced 
or  invested  in  others,  provided  that  the  investment  or  substitution  has  been  inscribed 
in  the  Commercial  Register;  —  3.  The  patrimony  of  a  son  who  is  under  the  fatria 
potestas,  or  of  a  ward  who  is  under  the  guardianship  of  the  trader,  if  the  registration 
has  been  accomplished  in  due  time  as  required  by  the  said  Article  21 ;  —  4.  Property 
and  effects  possessed  by  the  bankrupt  by  way  of  deposit,  administration,  lease, 
hiring  or  usufruct;  —  5.  Goods  which  the  bankrupt  has  in  his  control  under  a  com- 
mission to  purchase,  sell,  forward  or  deliver;  —  6.  Bills  of  exchange  and  promissory 
notes  which,  without  an  indorsement  or  expression  transmittiag  their  ownership 
have  been  sent  to  the  bankrupt  for  their  collection,  and  those  which  he  has  acquired 
on  account  of  another,  directly  drawn  or  indorsed  in  favour  of  the  principal;  — 
7.  Sums  remitted  to  the  bankrupt,  not  forming  part  of  a  current  account,  which 
he  has  in  his  control  for  delivery  to  a  person  certain  in  the  name  and  on  account  of 
the  principal  or  to  meet  obUgations  which  have  to  be  performed  at  the  civil  domicil 
of  the  former;  —  8.  Sums  which  were  owing  to  the  bankrupt  for  sales  effected  on 
another's  account,  and  bUls  or  promissory  notes  of  like  origin  which  he  has  in  his 
control,  although  they  were  not  drawn  in  favour  of  the  owner  of  the  goods  sold, 
provided  that  it  is  proved  that  the  obligation  arises  therefrom  and  that  they  were  in 
the  control  of  the  bankrupt  on  account  of  the  owner  for  the  purpose  of  enforcing 

1)  See  Execution,  p.  73,  74. 
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se  presumira  de  derecho  si  la  partida  no  estuviere  pasada  en  cuenta  corriente  entre 
ambos;  —  9.°  Los  generos  vendidos  al  quebrado  a  pagar  al  contado  y  no  satis- 
fechos  en  todo  6  en  parte,  interin  existan  embalados  en  los  almacenes  del  quebrado, 
6  en  los  terminos  en  que  se  hizo  la  entrega  y  en  estado  de  distinguirse  especifica- 
mente  por  las  marcas  6  nlimeros  de  los  fardos  6  bultos;  —  10.°  Las  mercancias 
que  el  quebrado  hubiere  comprado  al  fiado,  mientras  no  se  le  hubiere  hecho  la 
entrega  material  de  eUas  en  sus  almacenes  6  en  paraje  convenido  para  hacer  la,  y 
aqueUas  cuyos  conocimientos  6  cartas  de  porte  se  le  hubieren  remitido  despues  de 
cargadas  de  orden  y  por  cuenta  y  riesgo  del  comprador;  —  11.°  Los  valores  fi 
objetos  dados  en  prenda  constituida  6  en  escritura  publica,  6  en  poUza  otorgada 
ante  corredor,  6  en  el  titulo  Uamado  Bono  de  prenda  a  que  se  refiere  el  art.  341,  a 
menos  que  la  mayoria  de  los  acreedores  resuelva  cobrar  dichos  valores  u  objetos 
satisfaciendo  integramente  el  crddito  a  que  estuvieren  afectos.  Si  la  masa  no 
hiciere  uso  de  este  derecho  y  se  tratare  de  un  Bono  de  prenda,  se  aplicaran  las  dis- 
posiciones  del  cap.  II  tit.  IV  del  Lib.  2.°  de  este  Codigo.  Si  las  prendas  fueren 
de  otra  clase,  el  acreedor  prendario  podra  enajenarlas  con  intervencion  de  corre- 
dor, 6  en  su  defecto  en  remate  judicial.  El  sobrante  que  resultare  despues  de 
extinguido  el  credito,  sera  entregado  a  la  masa.  Si  por  el  contrario,  aun  resultase 
unsaldo  contra  el  quebrado,  el  acreedor  prendario  ocupara  en  la  graduacion  por 
ese  saldo  el  lugar  de  cualquier  otro  acreedor  comun  mercantil;  —  12.°  En  las 
quiebras  de  los  Bancos  de  emision  el  importe  de  los  billetes  que  esten  circulando. 

1000.  Con  el  producto  de  los  bienes  de  la  quiebra,  heohas  las  deducciones  que 
prescriben  los  articulos  anteriores,  se  pagara  a  los  acreedores  con  arreglo  4  lo  estable- 
cido  en  los  articulos  siguientes. 

1001.1)  La  graduacion-xle  creditos  se  hara  dividiendolos  en  dos  secciones :  la 
primera  comprendera  los  creditos  que  hayan  de  ser  satisfechos  con  el  producto  de 
los  bienes  muebles  de  la  quiebra,  y  la  segunda  los  que  hayan  de  pagarse  con  el  pro- 
ducto de  los  inmuebles. 

1002.'^)  La  prelacion  de  los  acreedores  de  la  primera  seccion  se  establecera  por 
el  orden  siguiente:  1.°  Los  acreedores  singularmente  privilegiados,  por  este  orden: 
a)  El  Fisco,  sea  federal,  local  6  municipal;  —  b)  Los  gastos  para  la  seguridad  de 
los  bienes,  administracion  de  la  casa  falhda  y  demas  diligencias  judiciales  y  extra- 
judiciales  en  benefico  comun,  siempre  que  hayan  sido  hechos  con  la  autorizacion 
debida;  —  c)  Los  gastos  funerarios  si  la  declaracion  de  quiebra  ha  tenido  lugar 
despu6s  de  falleciroiento;  —  d)  Los  gastos  funerarios  del  fallido  que  ha  muerto 
posteriormente  a  la  declaracion  de  quiebra,  solo  tendran  privilegio  si  se  han  verifi- 
cado  por  los  sindicos  6  administradores  de  la  quiebra  6  por  su  acuerdo  y  con  auto- 
rizacion del  juez;  —  e)  Los  gastos  de  la  enfermedad  que  haya  causado  la  muerte 
del  deudor  comun  en  caso  de  quiebra  declarada  despufe  del  f aHecimiento ;  — 
f)  Los  acreedores  por  trabajo  personal,  comprendiendo  a  los  dependientes  de  co- 
mercio  por  los  seis  ultimos  meses  anteriores  a  la  quiebra;  —  g)  Los  arrendamientos 
vencidos,  con  todo  lo  que  exista  del  fundo  arrendado,  inclusa  la  cosecha  del  ano 
tratandose  de  heredades ;  —  h)  Los  acreedores  ahmenticios,  6  scan  los  que  hubieren 
suministrado  alimentos  al  quebrado  6  a  su  famiUa.  —  2.°  Los  privilegiados  que 
tuvieren  consignado  un  derecho  preferente  en  este  Codigo;  —  3.°  Los  acreedores 
comunes  por  operaciones  mercantiles;  —  4.°  Los  acreedores  por  contratos  com- 
prendidos  en  el  derecho  civil,  sea  cual  fuere  el  titulo  6  causa  del  credito. 

1003.1)  La,  prelacion  en  el  pago  a  los  acreedores  de  la  segunda  seccion  se  sujetara 
al  orden  siguiente:  1.°  Los  acreedores  con  derecho  real,  en  los  terminos  y  por  el 
orden  que  establece  el  derecho  civil;  —  2.°  Los  acreedores  singularmente  privi- 
legiados y  demas  enumerados  en  el  articulo  anterior,  por  el  orden  establecido 
en  el  mismo  articulo. 

1004.2)  Las  sumas  que  los  acreedores  hipotecarios  percibieren  de  los  bienes 
muebles,  reaUzados  que  sean  seran  abonados  en  cuenta  de  lo  que  hubieren  de  percibir 
por  la  venta  de  inmuebles,  y  si  hubiesen  percibido  el  total  de  su  credito,  se  tendrd 
por  saldado,  y  se  pasara  a  pagar  al  que  siga  por  orden  de  fechas. 

1005.2)  Con  excepcion  de  los  hipotecarios,  los  acreedores  percibiran  sus  creditos 
sin  distincion  de  fechas,  a  prorrata  dentro  de  cada  clase  y  con  sujecion  al  orden  en 
los  arts.  1002  y  1003. 

1)  V.  Ejeoucion  p.  74.  —  ^)  V.  Ejeouci6n  p.  74. 
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them  and  remitting  him  the  funds  in  due  time,  which  shall  ipso  facto  be  presumed 
if  the  item  has  not  passed  to  a  current  account  between  them;  —  9.  Goods  sold  to 
the  bankrupt  for  cash  payment  and  not  paid  for  in  whole  or  in  part,  while  they 
exist  iQ  bales  in  the  warehouses  of  the  bankrupt,  or  in  the  terms  under  which  delivery 
was  effected  and  in  condition  specifically  distinguishable  by  the  marks  or  numbers 
of  the  bundles  or  parcels;  —  10.  Goods  which  the  bankrupt  has  bought  on  credit, 
so  long  as  material  delivery  thereof  has  not  been  made  to  him  in  his  warehouses  or 
at  a  place  agreed  for  so  doing,  and  those  whose  sea  or  land  bills  of  lading  have  been 
remitted  to  him  after  the  goods  have  been  loaded  by  order  and  on  account  and  at  the 
risk  of  the  buyer;  —  11.  Securities  or  objects  given  by  way  of  pledge,  constituted  either 
by  a  notarial  instrument,  or  by  a  contract  executed  in  the  presence  of  a  broker,  or 
by  the  title  called  pledge-bond  referred  to  in  article  341,  unless  the  majority  of  the 
creditors  decide  to  recover  the  said  securities  or  objects  by  paying  in  full  the  credit 
to  which  they  were  subject.  If  the  estate  fails  to  make  use  of  this  right,  in  the  case 
of  a  pledge-bond,  the  provisions  of  Chapter  11,  Title  IV  of  Book  II  of  this  Code  shall 
apply.  If  the  pledges  are  of  other  kinds,  the  pledgee  may  sell  them  subject  to  the 
intervention  of  a  broker,  or  in  default  thereof,  by  a  judicial  auction.  The  resulting 
surplus  after  extinguishing  the  credit  shall  be  paid  to  the  estate.  If  on  the  other 
hand  there  still  remains  a  balance  against  the  bankrupt,  the  pledgee  shall  rank  for  such 
balance  in  the  place  of  any  other  ordinary  commercial  creditor;  —  12.  In  bankruptcies 
of  banks  of  issue,  the  amount  of  the  notes  issued  by  them  which  are  still  in  circulation. 
1000.  After  making  the  deductions  which  are  prescribed  in  the  preceding 
articles,  the  creditors  shall  be  paid  by  the  proceeds  of  the  assets  of  the  bankruptcy 
in  accordance  with  the  enactments  in  the  following  articles. 

1001.1)  The  classification  of  the  credits  shall  be  made  by  dividing  them  into 
two  sections :  the  first  shall  comprise  the  credits  which  have  to  be  met  by  the  proceeds 
of  the  movable  assets  of  the  bankruptcy,  and  the  second  shall  comprise  those  which 
have  to  be  paid  by  the  proceeds  of  the  immovables. 

1002.1)  The  priority  of  the  crejlitors  in  the  first  section  shall  be  fixed  in  the 
following  order:  1.  The  singularly  privileged  creditors  in  this  order:  a)  The  Treasury, 
whether  Federal,  local  or  municipal ;  —  b)  The  expenses  for  the  safety  of  the  assets, 
for  administering  the  bankrupt  house  and  other  judicial  and  extrajudicial  measures 
for  the  general  benefit,  provided  that  they  have  been  incurred  with  proper  authori- 
sation; —  c)  The  funeral  expenses,  if  the  declaration  of  bankruptcy  has  taken  place 
after  the  death;  —  d)  The  funeral  expenses  of  a  bankrupt  who  has  died  after  the  decla- 
ration of  bankruptcy  shall  only  be  privileged  if  they  have  been  incurred  by  the  trustees 
or  administrators  of  the  bankruptcy  or  with  their  consent  and  the  authorisation  of  the 
judge ;  —  e)  The  expenses  of  the  illness  which  caused  the  death  of  the  common  debtor 
in  the  event  of  a  bankruptcy  declared  after  the  death;  —  f)  The  creditors  for  personal 
work,  including  the  commercial  subordinates  for  the  last  six  months  before  the 
bankruptcy ;  —  g)  The  rents  due,  as  regards  everything  existing  on  the  leased  property, 
including  the  harvest  of  the  year  in  the  case  of  a  landed  estate ;  —  h)  The  maintenance 
creditors,  that  is  those  persons  who  have  supplied  maintenance  to  the  bankrupt  or 
his  family;  —  2.  Those  privileged  creditors  to  whom  is  granted  a  preferential  right 
by  this  Code;  —  3.  General  creditors  in  respect  of  commercial  transactions;  — 
4.  Creditors  under  contracts  included  in  the  civil  law,  whatever  be  the  nature  of  or 
consideration  (cattsa)  for  the  credit. 

1003.1)  xhe  priority  of  payment  to  the  creditors  in  the  second  section  shall  be 
subject  to  the  following  order:  1.  The  creditors  with  a  right  in  rem,  in  the  terms  and 
in  the  order  enacted  by  the  civil  law;  —  2.  The  singularly  privileged  creditors  and 
the  others  who  are  enumerated  in  the  preceding  article,  in  the  order  enacted  in  the 
said  article. 

1004.2)  The  sums  which  are  received  by  the  mortgagees  from  the  movable 
assets,  however  they  are  realised,  shall  be  paid  on  account  of  what  they  are  to 
receive  by  the  sale  of  the  immovables,  and  if  they  have  received  the  whole  of  their 
credits,  these  shall  be  deemed  to  be  balanced  and  payment  shall  then  be  made  to 
the  persons  who  follow  in  order  of  date. 

1005.2)  With  the  exception  of  the  mortgagees,  the  creditors  shall  receive  their 
credits  without  distinction  of  date,  pro  rata  within  each  class  and  subject  to  the 
order  in  articles  1002  and  1003. 


1)  See  Execution,  p.  74.    —  2)  See  Execution,  p.  74. 
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Quedan  a  salvo,  no  obstante  las  disposiciones  anteriores,  los  privilegios  estable- 
cidos  en  este  Codigo  sobre  cosa  determinada,  en  cuyo  caso,  si  concurrieren  varios 
acreedores  de  la  misma  clase,  se  observara  la  regla  general. 

1006.1)  If  o  se  pasara  a  distribuir  el  producto  de  la  venta  entre  los  acreedores  de 
un  grado,  letra  6  ntimero  de  los  fijados  en  los  arts.  1002  y  1003,  sin  que  queden 
completamente  saldados  los  creditos  del  grado,  letra  6  mimero  anteriores,  segun  el 
orden  de  prelacion  que  establecen  los  mismos  articulos. 

1007.1)  Log  acreedores  hipotecarios,  ya  voluntaries,  ya  legales,  cuyos  crMitos. 
no  quedasen  cubiertos  con  la  venta  del  los  inmuebles  que  les  estuviesen  hipotecados, 
seran  considerados  en  cuanto  al  resto  en  el  num.  4  del  art.  1002. 

1008.  Respecto  de  los  acreedores  maritimos,  hipotecarios  6  comunes,  se  obser- 
varan  las  reglas  estableoidas  en  el  Libro  tercero. 

Capitulo  VII.    De  la  rehabilitaci6n.^) 

1009.  El  juez  que  haya  conocido  en  d  juicio  sobre  quiebra,  puede  conceder 
rehabilitacion  al  faUido  medaante  las  condiciones  que  expresan  los  articulos  siguientes. 

1010.  Los  fallidos  de  primera  clase  seran  rehabilitados  protestando  en  forma 
legal  atender  al  pago  de  sus  deudas  insolutas  tan  luego  como  su  situacion  se  los 
permita. 

1011.  Los  de  segunda  clase  seran  tambi^n  rehabilitados  bajo  la  misma  condi- 
cion,  siempre  que  aseguren  su  cumphmiento  con  alguna  garantia  que  sea  aceptada 
por  sus  acreedores. 

1012.  Los  de  primera  y  segunda  clase  que  por  convenio  legal  con  sus  acreedores 
deban  continuar  en  la  administracion  de  sus  bienes,  por  s61o  este  hecho  se  entienden 
rehabilitados. 

1013.  Los  fallidos,  con  excepcion  de  los  fraudulentos,  quedan  de  hecho  reha- 
bilitados desde  el  momento  en  que  hayan  pagado  totalmente  a  sus  acreedores. 

1014.  Los  fallidos  fraudulentos,  luego  que^cumplan  la  pena  a.  hayan  sido  sen- 
tenciados,  6  que  hayan  sido  indultados  de  eUa,  6  que  la  hayan  prescrito,  quedaran 
en  la  situacion  de  los  de  segunda  clase. 

1015.  Con  la  rehabilitacion  del  quebrado  cesardn  todas  las  interdicciones  le- 
gales que  produce  la  declaracion  de  quiebra. 

Capitulo  VIII.    Disposiciones  generales  relativas  d  las  quiebras  en 
las  sociedades  mercantiles.^) 

1016.  Las  quiebras  que  conforme  al  art.  948  importan  la  de  las  sociedades  y  la 
de  los  participes  de  eUas,  exigen,  sin  embargo,  que  se  sigan  con  separacion  las  liqui- 
daciones  respeotivas. 

1017.  La  quiebra  de  uno  6  mas  socios  no  produce  por  si  sola  la  de  la  sociedad. 

1018.  En  las  sociedades  a  que  se  refiere  el  art.  948  pueden  los  acreedores  ajustar 
convenios  con  uno  solo  6  con  solo  una  parte  de  los  deudores  iUmitada  y  sohdaria- 
mente  responsables,  en  cuyo  caso  el  sindico  administra  todo  el  activo  social,  con 
excepcion  de  los  bienes  particulares  del  socio  6  socios  convencionados. 

Pero  ni  se  podra  aphcar  parte  alguna  de  ese  activo  al  cumplimiento  de  las  obh- 
gaciones  que  nazcan  de  la  convencion  6  arreglo,  ni  quedaran  rehabilitados  los  socios 
convencionados,  mientras  no  justtEiquen  que  la  masa  de  la  quiebra  ha  pagado  todas 
sus  deudas. 

El  socio  6  socios  convencionados  quedan  Hbres  con  respecto  4  los  acreedores, 
de  toda  obligacion  solidaria. 

1019.  En  las  sociedades  colectivas  los  acreedores  particulares  de  los  socios 
cuyos  creditos  fueren  anteriores  a  la  constitucion  de  la  sociedad,  concurriran  con  los 
acreedores  de  esta,  colocandose  en  el  lugar  y  grado  que  les  corresponda,  segun  la 
naturaleza  de  sus  respectivos  creditos,  conforme  a  lo  dispuesto  en  los  arts.  1002  y  1003 
de  este  Codigo. 

Los  acreedores  posteiiores  solo  tendran  derecho  a  cobrar  sus  creditos  del  re- 
manente,  si  lo  hubiere,  despues  de  satisfechas  las  deudas  sociales,  salvo  siempre  la 
preferencia  otorgada  por  las  leyes  a  los  cr6ditos  hipotecarios. 

1)  V.  Ejeouci6n  p.  74.  —  «)  V.  Ejecuoi6n  p.  75. 
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Notwithstanding  the  preceding  provisions,  the  liens  enacted  by  this  Code  over 
a  thing  certain  remain  unaffected,  in  which  case  the  general  rule  shall  be  observed, 
if  there  are  several  creditors  of  the  same  class  in  competition. 

1006.1)  ]\fo  distribution  of  the  proceeds  of  a  sale  shall  take  place  among  the 
creditors  of  a  particular  degree,  letter  or  number  as  settled  by  articles  1002  and  1009, 
imless  the  credits' of  the  preceding  degree,  letter  or  number  have  been  paid  in  full, 
according  to  the  order  of  priority  enacted  by  the  said  articles. 

1007.1)  The  mortgagees,  whether  conventional  or  legal,  whose  credits  are  not 
covered  by  the  sale  of  the  immovables  mortgaged  to  them,  shall  be  considered  to 
be  in  number  4  of  article  1002,  as  regards  the  remainder. 

1008.  As  regards  creditors  with  marine  credits,  whether  mortgagees  or  general 
creditors,  the  rules  enacted  in  the  Third  Book  shall  be  observed. 

Chapter  VII.    Discharge.^) 

1009.  The  judge  who  has  had  cognisance  of  the  bankruptcy  proceedings,  may 
grant  his  discharge  to  the  bankrupt  subject  to  the  conditions  expressed  in  the 
following  articles. 

1010.  Bankrupts  of  the  first  class  shall  be  discharged  on  undertaking  in  legal 
form  to  attend  to  the  payment  of  their  unpaid  debts  as  soon  as  their  position  allows 
them. 

1011.  Those  of  the  second  class  shall  also  be  discharged  under  the  same 
condition,  provided  that  they  insure  the  performance  thereof  by  some  guaranty 
which  is  accepted  by  their  creditors. 

1012.  Those  of  the  first  and  second  class  who  have  to  continue  administering 
their  property  under  a  lawful  arrangement  with  their  creditors,  are  deemed  to  be 
discharged  by  this  fact  alone. 

1013.  Bankrupts,  with  the  exception  of  those  who  are  fraudulent,  are  ipso 
facto  discharged  from  the  time  that  they  have  paid  their  creditors  in  fuJl. 

1014.  iVaudulent  bankrupts  shall  be  in  the  position  of  bankrupts  of  the  second 
class,  as  soon  as  they  have  undergone  the  punishment  to  which  they  have  been  sen- 
tenced, or  have  been  pardoned  therefor,  or  when  their  punishment  is  barred  by  time. 

1015.  All  the  legal  interdictions  produced  by  the  declaration  of  bankruptcy 
shall  cease  with  the  discharge  of  the  bankrupt. 

Chapter  VIII.     General  provisions  relating  to  bankruptcies  of  com- 
mercial associations.^) 

1016.  Bankruptcies  which  under  article  948  involve  both  that  of  the  associations 
and  that  of  the  participants  therein  necessitate,  nevertheless,  their  respective 
liquidations  being  carried  out  separately. 

1017.  The  bankruptcy  of  one  or  more  partners  does  not  per  se  produce  the 
bankruptcy  of  the  partnership. 

1018.  In  the  case  of  the  associations  mentioned  in  Article  948,  the  creditors 
may  make  arrangements  with  one  only  or  with  some  only  of  the  debtors  who  are 
jointly  and  severally  liable  without  limit,  in  which  case  the  trustee  administers 
all  the  common  assets,  but  not  the  separate  assets  of  the  partner  or  partners  who 
have  made  arrangements. 

But  no  part  whatever  of  those  assets  may  be  applied  to  the  fulfilment  of  the 
obligations  which  arise  from  the  arrangement,  nor  shall  the  partners  who  have 
made  arrangements  be  discharged,  until  they  prove  that  the  bankruptcy  estate 
has  paid  all  its  debts. 

The  partner  or  partners  who  have  made  arrangements  are  free  from  all  joint 
and  several  obligations  as  regards  the  creditors. 

1019.  In  unlimited  partnerships,  the  separate  creditors  of  the  partners  whose 
credits  are  anterior  to  the  constitution  of  the  partnership  shall  rank  with  the 
creditors  thereof,  and  shall  be  placed  in  the  position  and  degree  belonging  to  them 
according  to  the  nature  of  their  respective  credits,  in  accordance  with  the  provisions 
of  articles  1002  and  1003  of  this  Code. 

The  subsequent  creditors  shall  only  be  entitled  to  recover  their  credits  from 
the  surplus,  if  any,  after  the  partnership  debts  are  paid,  saving  always  the  preference 
granted  by  law  to  mortgage  credits. 

1)  See  Execution,  p.  74.  —  ^)  See  Execution,  p.  75. 
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1020.  Si  los  socios  comanditarios  6  de  companias  anonimas  no  hubieren  entre- 
gado  al  tiempo  de  la  declaracion  de  la  quiebra  el  total  de  las  cantidades  que  se  obli- 
garon  a  poner  en  la  sociedad,  el  administrador  6  administradores  de  la  quiebra  tendran 
derecho  para  reclamarles  los  dividendos  pasivos  que  sean  necesarios,  dentro  del  Umite 
de  su  respectiva  responsabilidad,  a  menos  que  las  acciones  sean  al  portador. 

1021.  Los  socios  comanditarios,  los  de  sociedades  anonimas  y  los  de  cuentas 
en  participacion,  que  k  la  vez  sean  acreedores  de  la  quiebra,  no  figuraran  en  el  pasivo 
de  la  misma,  mas  que  por  la  diferencia  que  resulte  a  su  favor  despues  de  cubiertas  las 
cantidades  que  estuvieren  obligados  a  poner  en  el  concepto  de  tales  socios. 

1022.  El  convenio,  en  la  quiebra  de  sociedades  anonimas  que  no  se  haUan  en 
liquidacion,  podra  tener  por  objeto  la  continuacion  6  el  traspaso  de  la  empresa  con 
las  condiciones  que  se  fijen  en  el  mismo  convenio. 

1023.  Las  companias  estaran  representadas  durante  la  quiebra  segun  hubieren 
previsto  para  este  caso  los  Estatutos;  en  su  defecto,  por  los  directores,  gerentes, 
administradores  6  liquidadores,  y  a  falta  de  todos  estos,  por  un  agente  del  Ministerio 
publico,  distinto  del  designado  para  representar  acreedores  ausentes. 

1024.  Si  la  sociedad  faUida  ha  emitido  obligaciones  al  portador,  los  tenedores 
de  eUas  seran  admltidos  al  pasivo  de  la  quiebra,  pero  con  deduccion  de  todo  lo  pa- 
gado  como  amortizacion  6  reembolso  sobre  el  capital  de  dichas  obligaciones. 

1025.  En  la  quiebra  de  un  socio  de  sociedad  cooperativa,  se  observara  lo  dis- 
puesto  en  el  art.  251  de  este  Codigo. 

Capitulo  IX.    De  las  quiebras  de  las  companias  y  empresas  de 
ferrocarriles  y  demds  obras  piiblicas.^) 

1026.  Las  companias  y  empresas  de  ferrocarriles  y  demas  obras  de  servicio 
publico  general,  local  6  municipal,  que  se  haUaren  en  la  imposibilidad  de  saldar  sus 
obligaciones,  podxan  presentarse  al  juez  en  estado  de  suspension  de  pagos. 

Tambien  podra  hacerse  la  declaracion  de  suspension  de  pagos  a  instancia  de 
uno  6  mas  acreedores  legitimos,  entendiendose  por  tales,  para  los  efectos  de  este 
articulo,  los  que  hayan  obtenido  mandamiento  de  ejecucion  y  en  el  embargo  no 
encuentren  bienes  Ubres  bastantes  para  el  pago,  6  los  que  acrediten  que  estas  em- 
presas 6  companias  han  suspendido  de  una  manera  general  el  pago  corriente  de  sus 
obligaciones. 

1027.  Por  ninguna  aoci6n  judicial  podra  interrumpirse  el  servicio  de  explotacion 
de  los  ferrocarriles  ni  de  ninguna  otra  obra  pubUca. 

1028.  La  compafiia  6  empresa  que  se  presentare  en  estado  de  suspension  de 
pagos,  solicitando  convenio  con  sus  acreedores,  debera  acompanar  a  soUcitud  el 
balance  de  su  activo  y  pasivo. 

Para  los  efectos  relativos  al  convenio,  se  dividiran  los  acreedores  en  tres  grupos : 
el  primero  comprendera  los  creditos  de  trabajo  personal  y  los  procedentes  de  ex- 
propiaciones,  obras  y  material;  el  segundo,  los  de  las  obligaciones  hipotecarias  emi- 
tidas  por  el  capital  que  las  mismas  representen  y  por  cupones  y  amortizacion  ven- 
cidos  y  no  pagados,  computandose  los  cupones  y  amortizacion  por  su  valor  total,  y 
las  obligaciones  segdn  el  tipo  de  emision,  dividiendose  este  grupo  en  tantas  secciones 
cuantas  hubieren  sido  las  emisiones  de  obligaciones  hipotecarias  y  el  tercero  todos 
los  demas  creditos,  cualquiera  que  sea  su  naturaleza  y  orden  de  prelacion  entre  si 
y  con  relacion  a  los  grupos  anteriores. 

1029.  Si  la  compafiia  6  empresa  no  presentare  el  balance  en  la  forma  determinada 
en  el  articulo  anterior,  6  la  declaracion  de  suspension  de  pagos  hubiese  sido  soUcitada 
por  acreedores  que  justifiquen  las  condiciones  exigidas  en  el  parrafo  segundo  del 
art.  952,  el  juez  mandara  que  se  forme  el  balance  en  el  termino  de  quince  dias,  pasa- 
dos  los  cuales  sin  presentarlo,  se  hara  de  oficio  en  igual  termino  y  a  costa  de  la  com- 
pafiia 6  empresa  deudora. 

1030.  La  declaracion  de  suspension  de  pagos  hecha  por  el  juez  producira  los 
efectos  siguientes:  1.°  Suspendera  los  procedimientos  ejecutivos  y  de  apremio;  — 


1)  V.  Ejeouci6n  p.  76—78. 
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1020.  If  limited  partners  or  members  of  limited  companies  have  not  at  the 
time  of  the  declaration  of  bankruptcy  paid  the  whole  of  the  sums  which  they  were 
bound  to  contribute  to  the  association,  the  administrator  or  administrators  of  the 
bankruptcy  shall  be  entitled  to  claim  from 'them  such  sums  as  may  be  necessary, 
within  the  limit  of  their  respective  liabilities,  unless  the  shares  are  to  bearer. 

1021.  Limited  partners,  members  of  limited  companies  and  members  of 
participating  or  occasional  partnerships,  who  are  at  the  same  time  creditors  of  the 
bankruptcy,  shall  not  figure  in  the  liabilities  thereof  for  more  than  the  difference 
resulting  in  their  favour  after  meeting  the  sums  which  they  were  bound  to  con- 
tribute as  such  partners  or  members. 

1022.  In  bankruptcies  of  limited  companies  which  are  not  in  liquidation, 
arrangements  may  have  for  their  object  the  continuation  of  the  enterprise  or  the 
transfer  thereof,  subject  to  such  terms  as  are  settled  by  the  said  arrangement. 

1023.  Companies  shall  be  represented  during  the  bankruptcy  as  their  articles 
of  association  have  provided  for  such  event;  and  in  default  of  such  provision,  by 
the  directors,  managers,  administrators  or  Uquidators,  and  failing  aU  these,  by  an 
agent  of  the  Public  Attorney,  distinct  from  the  one  nominated  to  represent  the 
absent  creditors. 

1024.  If  the  bankrupt  association  has  issued  bearer  bonds,  the  holders  thereof 
shall  be  admitted  as  creditors  of  the  bankruptcy,  but  subject  to  the  deduction  of 
all  that  has  been  paid  for  amortisation  or  repayment  of  the  principal  of  such  bonds. 

1025.  The  provisions  in  Article  251  of  this  Code  shall  be  observed  in  the  bank- 
ruptcy of  a  member  of  a  co-operative  association. 

Chapter  IX.    Bankruptcies  of  railroad  companies  and  undertakings, 
and  those  of  other  public  works.^) 

1026.  Railroad  companies  and  midertakings  and  those  of  other  works  for  the 
general  public,  local  or  municipal  service,  which  find  themselves  unable  to  meet 
their  obligations,  may  present  themselves  to  the  judge  in  the  state  of  suspension 
of  payment. 

Suspension  of  payment  may  also  be  declared  at  the  instance  of  one  or  more 
lawful  creditors,  meaning  for  the  purposes  of  this  article,  those  persons  who  have 
obtained  an  order  for  execution  and  on  making  the  arrest  fail  to  find  free  property 
sufficient  for  the  payment,  or  those  persons  who  prove  that  these  undertakings 
or  companies  have  suspended  the  current  payment  of  their  obligations  in  a  general 
way. 

1027.  The  service  of  working  the  railroads  or  other  pubhc  works  may  not 
be  interrupted  by  any  judicial  action. 

1028.  Companies  or  undertakings  which  present  themselves  in  a  state  of 
suspension  of  payment,  and  apply  for  an  arrangement  with  their  creditors,  must 
accompany  the  appplication  with  the  balance  sheet  of  their  assets  and  liabilities. 

The  creditors  shall  be  divided  into  three  groups  for  the  purposes  which  relate 
to  the  arrangement:  the  first  shall  comprise  the  credits  for  personal  work  and  those 
arising  from  expropriations,  works  and  material ;  the  second,  those  of  issued  mortgage 
bonds,  in  respect  of  the  capital  represented  thereby,  the  coupons  and  amortisation 
money  due  and  not  paid,  the  coupons  and  amortisation  being  reckoned  at  their 
total  value,  and  the  bonds  at  the  issue  rate,  this  group  being  divided  into  as  many 
sections  as  there  have  been  issues  of  mortgage  bonds ;  and  the  third  group,  all  other 
credits,  whatever  be  their  nature  and  order  of  priority  inter  se  and  with  reference 
to  the  preceding  groups. 

1029.  If  the  company  or  undertaking  fails  to  present  the  balance  sheet  in  the 
way  enacted  by  the  preceding  article,  or  the  declaration  of  suspension  of  payment 
has  been  applied  for  by  creditors  who  prove  the  conditions  required  by  the  second 
paragraph  of  article  952,  the  judge  shall  order  the  balance  sheet  to  be  drawn  up 
within  the  term  of  fifteen  days,  and  if  they  expire  without  it  being  presented,  it 
shall  be  officially  done  within  a  hke  term  and  at  the  expense  of  the  debtor  com- 
pany or  undertaking. 

1030.  The  declaration  of  suspension  of  pajmient  made  by  the  judge  shall 
produce  the  following  effects:  1.  It  shall  suspend  the  executive  proceediugs  and 


1)  See  Execution,  p.  76 — 78. 
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2.°  Obligara  k  las  compailias  a  consignar  en  alguna  instituci6n  de  credito,  6  casa 
de  comercio  en  su  defecto,  los  sobrantes,  cubiertos  que  sean  los  gastos  de  administra- 
cion,  explotacion  y  construccion;  —  3.°  ImpondrA  a  las  companias  y  empresas  el 
deber  de  presentar  al  juez,  dentro  del  tdrmino  de  cuatro  meses,  una  proposicion  de 
convenio  para  el  pago  de  los  acreedores,  aprobada  previamente  en  junta  ordinaria 
6  extraordinaria  por  los  accionistas,  si  la  compania  6  empresa  deudora  estuviere 
constituida  por  acciones. 

1031.  El  convenio  quedara  aprobado  por  los  acreedores  si  lo  aceptan  los  que 
representan  tres  quintas  partes  de  cada  uno  de  los  grupos  6  seociones  senalados  en 
el  art.  1028. 

Se  entendera  igualmente  aprobado  por  los  acreedores,  si  no  habiendo  concurrido 
dentro  del  primer  plazo  senalado  al  efecto,  numero  bastante  para  formar  la  mayoria 
de  que  antes  se  trata,  lo  aceptaren  en  una  segunda  convocatoria  acreedores  que  re- 
presentaren  los  dos  quintos  del  total  de  cada  uno  de  los  dos  primeros  grupos  y  de  sus 
secciones,  siempre  que  no  hubiere  oposicion  que  exceda  de  otros  dos  quintos  de  cual- 
quiera  de  dichos  grupos  6  seociones,  6  del  total  pasivo. 

1032.  Dentro  de  los  quince  dias  siguientes  a  la  publicacion  del  computo  de  los 
votos,  si  este  hubiere  sido  favorable  al  convenio,  los  acreedores  disidentes  y  los  que 
no  hubieren  concurrido  podran  hacer  oposicion  al  convenio  por  defectos  en  la  convo- 
cacion  de  los  acreedores  y  en  las  adhesiones  de  estos,  6  por  cualquiera  de  las  causas 
determinadas  en  los  niims.  II  al  V  del  art.  993. 

1033.  Aprobado  el  convenio  siu  oposicion,  6  desestimada  esta  por  sentencia 
firme,  sera  obligatorio  para  la  compania  6  empresa  deudora  y  para  todos  los  acreedores 
cuyos  creditos  daten  de  epoca  anterior  a  la  suspension  de  pagos,  si  hubieren  sido  ci- 
tados  en  forma  legal,  6  si  habiendoseles  notiKcado  el  convenio,  no  hubieren  reclamado 
contra  61,  en  los  terminos  prevenidos  por  el  derecho  comun. 

1034.  Procedera  la  declaracion  de  quiebra  de  las  compaiiias  6  empresas,  cuando 
eUas  lo  soUcitaren,  6  a  instancia  de  acreedor  legitime,  siempre  que  en  este  caso  se 
justificare  alguna  de  las  condiciones  siguientes:  1.°  Si  trascurrieren  cuatro  meses 
desde  la  declaracion  de  suspension  de  pagos  sin  presentar  al  juez  la  proposicion 
de  convenio ;  —  2.  °  Si  el  convenio  fuere  desaprobado  por  sentencia  firme,  6  no  se 
reuniesen  suficientes  adhesiones  para  su  aprobacion  en  los  dos  plazos  a  que  se 
refiere  el  art.  1031;  —  3.°  Si,  aprobado  el  convenio,  no  se  cumpliere  por  la  com- 
pania 6  empresa  deudora,  siempre  que  en  este  caso  lo  soHciten  acreedores  que  re- 
presenten  al  menos  la  vig^sima  parte  del  pasivo. 

1035.  Hecha  la  declaracion  de  quiebra,  si  subsistiere  la  concesion,  se  pondra 
en  conocimiento  del  Gobiemo  6  de  la  corporacion  que  la  hubiere  otorgado,  y  se  cons- 
tituira  un  consejo  de  incautacion,  compuesto  de  un  presidente  nombrado  por  dicha 
autoridad,  dos  vocales  designados  por  la  compania  6  empresa,  uno  por  cada  grupo 
6  seccion  de  acreedores,  y  tres  a  pluralidad  de  todos  estos. 

1036.  El  consejo  de  incautacion  organizara  provisionabnente  el  servicio  de  la 
obra  ptibUca,  la  administrara  y  explotara  estando  ademas  obUgado:  1.°  A  con- 
signar con  caracter  de  deposito  necesario  los  productos  en  alguna  institucion  de 
credito,  6  casa  de  comercio  en  su  defecto,  despues  de  deducidos  y  pagados  los  gastos 
de  administracion  y  explotacion ;  —  2.  °  A  entregar  en  la  misma  institucion  6  casa 
de  comercio,  y  en  el  concepto  tambien  de  deposito  necesario,  las  existencias  en 
metaUco  6  valores  que  tuviere  la  compania  6  empresa  al  tiempo  de  la  incautacion ; 
—  3.  °  A  exhibir  los  Ubros  y  papeles  pertenecientes  a  la  compania  6  empresa  cuando 
proceda  y  lo  decrete  el  juez. 

1037.  En  la  graduacion  y  pago  de  los  acreedores,  se  observard  lo  dispuesto  en 
el  cap.  VI  de  este  titulo. 

Tifulo  11.    De  las  prescripciones.^) 

1038.  Las  acciones  que  se  deriven  de  actos  comerciales  se  prescribiran  con  ar- 
reglo  a  las  disposiciones  de  este  Codigo. 

1039.  Los  terminos  fijados  para  el  ejercicio  de  acciones  procedentes  de  actos 
mercantUes,  seran  fatales,  sin  que  contra  eUos  se  d6  restitucion. 

1)  v.  Ejeouoion  p.  60. 
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that  of  apremio;  —  2.  It  shall  oblige  the  companies  to  pay  the  surpluses  into  some 
credit  institution,  or  failing  this,  into  a  commercial  house,  after  meeting  the  ex- 
penses of  administration,  working  and  construction;  —  3.  It  shall  impose  on  the 
companies  and  undertakings  the  duty  of  presenting  to  the  judge  within  the  term 
of  four  months  a  proposal  for  an  arrangement  for  the  payment  of  the  creditors, 
previously  passed  at  an  ordinary  or  extraordinary  meeting  of  the  shareholders,  if 
the  debtor  company  or  vmdertaking  is  constituted  by  shares. 

1031.  The  arrangement  shall  be  approved  by  the  creditors,  if  it  is  accepted  by 
those  who  represent  three  fifth  parts  of  each  of  the  groups  or  sections  named  in  article 
1028.  It  shall  also  be  deemed  to  be  approved  by  the  creditors,  if  a  sufficient  number 
for  forming  the  majority  before  mentioned  faUs  to  attend  within  the  first  period 
named  for  that  purpose,  and  after  a  second  summons  it  is  accepted  by  creditors 
representing  two  fifths  of  the  whole  of  each  of  the  two  first  groups  and  of  their 
sections,  provided  that  there  is  no  opposition  exceeding  other  two  fifths  of  any 
of  the  said  groups  or  sections,  or  of  the  total  liabilities. 

1032.  Within  the  fifteen  days  following  the  publication  of  the  counting  of  the 
votes,  if  this  has  been  favourable  to  the  arrangement,  the  dissentient  creditors  and 
such  as  have  not  attended  may  oppose  the  arrangement  on  the  ground  of  defects 
in  summoning  the  creditors  or  in  their  assents,  or  on  any  of  the  grounds  set  out  in 
numbers  2  to  5  of  article  993. 

1033.  When  the  arrangement  has  been  approved  without  opposition,  or  the 
latter  has  been  rejected  by  a  final  judgment,  it  shall  be  binding  on  the  debtor 
company  or  undertaking  and  on  aU  the  creditors  whose  credits  date  from  a*  time 
anterior  to  the  suspension  of  pa3nnent,  if  they  have  been  summoned  in  legal 
manner,  or  if  after  the  arrangement  has  been  notified  to  them,  they  have  made  no 
objection  thereto  in  the  terms  provided  by  the  common  law.      "^ 

1034.  The  declaration  of  the  bankruptcy  of  companies  or  undertakings  shall 
take  place  when  they  apply  for  it,  or  at  the  instance  of  a  lawful  creditor,  provided 
that  in  the  latter  case  one  of  the  following  conditions  is  proved:  1.  If  four  months 
expire  after  the  declaration  of  suspension  of  payment  without  presenting  to  the 
judge  the  proposal  for  arrangement;  —  2.  If  the  arrangement  is  disapproved  by 
final  judgment,  or  when  there  are  not  sufficient  assents  for  its  approbation  within 
the  two  periods  mentioned  by  article  1031;  —  3.  If,  although  the  arrangement 
has  been  approved,  it  is  not  carried  out  by  the  debtor  company  or  undertaMng, 
provided  that  in  this  case  creditors  representing  at  least  a  twentieth  part  of  the 
liabilities  apply  therefor. 

1035.  When  the  declaration  of  bankruptcy  has  been  made  and  while  the 
concession  is  still  in  existence,  the  fact  shall  be  brought  to  the  notice  of  the  Govern- 
ment or  corporation  which  granted  it,  and  a  committee  of  inspection  shall  be 
constituted,  composed  of  a  chairman  appointed  by  the  said  authority,  two  members 
nominated  by  the  company  or  undertaking,  one  by  each  group  or  section  of  creditors, 
and  three  more  in  addition. 

1036.  The  committee  of  inspection  shall  provisionally  organise  the  service 
of  the  public  work,  shall  administer  and  work  it,  imder  the  further  obligation:  1.  To 
pay  the  proceeds  as  a  necessary  deposit  into  some  credit  institution  or,  failing 
this,  into  some  commercial  house,  after  deducting  the  expenses  of  administration 
and  exploitation;  —  2.  To  pay  and  deliver  the  existing  cash  and  securities  possessed 
by  the  company  or  undertaking  at  the  time  of  the  appointment  of  the  committee, 
into  the  same  institution  or  commercial  house;  —  3.  To  produce  the  books  and 
papers  belonging  to  the  company  or  undertaking,  when  it  is  proper  so  to  do  or  when 
ordered  by  the  judge. 

1037.  The  provisions  of  Chapter  VI  of  this  Title  shall  be  observed  in  the  clas- 
sification and  payment  of  the  creditors. 

Title  II.    Prescription.') 

1038.  Actions  which  arise  from  commercial  acts  shall  be  barred  in  accordance 
with  the  provisions  of  this  Code. 

1039.  The  terms  fixed  for  bringing  actions  which  arise  from  commercial  acts 
shall  be  absolute,  and  restitutio  shall  not  be  granted  contrary  thereto. 

1)  See  Execution,  p.  60. 
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1040.  En  la  prescripcion  mercantil  negativa,  los  plazos  comenzaran  &  contarse 
desde  el  dia  en  que  la  accion  pudo  ser  legalmente  ejercitada  en  juicio. 

1041.  La  prescripcion  se  interrumpira  por  la  demanda  ti  otro  cualquier 
genero  de  interpelacion  judicial  hecha  al  deudor,  por  el  reconocimiento  de  las 
obligaciones,  6  por  la  renovacion  del  documento  en  que  se  funde  el  derecho  del 
acreedor. 

Se  considerara  la  prescripcion  como  no  interrumpida  por  la  interpelacion  judicial 
si  el  actor  desistieae  de  ella  6  fuese  desestimada  su  demanda. 

1042.  Empezara  a  contarse  el  nuevo  termino  de  la  prescripcion  en  caso  de 
reconocimiento  de  las  obligaciones,  desde  el  dia  que  se  haga;  en  el  de  renovacion 
desde  la  fecha  del  nuevo  titulo;  y  si  en  el  se  hubiere  prorrogado  el  plazo  del  cumpU- 
miento  de  la  obUgacidn,  desde  que  este  hubiere  vencido. 

1043.  En  un  ano  se  prescribiran:  1.°  La  accion  de  los  mercaderes  por  menor 
por  las  ventas  que  hayan  hecho  de  esa  manera  al  fiado,  contandose  el  tiempo  de 
cada  partida  aisladamente  desde  el  dia  en  que  se  efectuo  la  venta,  salvo  el  caso 
de  cuenta  corriente  que  se  Ueve  entre  los  interesados;  —  2.°  La  acci6n  de  los 
dependientes  de  comercio  por  sus  sueldos,  contandose  el  tiempo  desde  el  dia  de 
su  separacion;  —  3.°  Todas  las  acciones  derivadas  del  contrato  de  trasporte  terrestre 
6  maritimo ;  —  4.  °  Las  acciones  que  tengan  por  objeto  exigir  la  responsabilidad  de 
los  agentes  de  Bolsa  6  corredores  de  comercio  por  las  obligaciones  en  que  inter- 
vengan  en  razon  de  su  oficio;  —  5.°  Las  acciones  derivadas  de  contratos  de  seguros 
sobre  la  vida,  maritimos  6  terrestres ;  —  6.  °  Las  acciones  nacidas  de  servicios,  obras, 
provisiones  6  suministros  de  efectos  6  de  dinero  para  construir,  reparar,  pertrechar 
6  avituaUar  los  buques  6  mantener  la  tripulacion;  —  7.°  Las  acciones  por  gastos 
de  la  venta  judicial  de  los  buques,  cargamentos  6  efectos  trasportados  por  mar  6 
tierra,  asi  como  los  de  su  custodia,  deposito  y  conservacion,  y  los  derechos  de  nave- 
gacion  y  de  puerto,  pilotaje,  socorros,  auxilios  y  salvamentos;  —  8.°  Las  acciones 
que  tengan  por  objeto  exigir  la  indemnizacion  de  los  danos  y  perjuicios  sufridos 
por  abordaje  y  averias. 

1044.  Se  prescribiran  en  tres  afios:  1.°  Las  acciones  procedentes  de  letras  de 
cambio,  Ubranzas,  pagares  de  comercio,  cheques,  talones  y  demas  documentos  de 
giro  6  cambio ;  —  2.  °  Las  acciones  derivadas  del  contrato  de  prestamo  a  la  gruesa. 

1045.  Se  prescribiran  en  cino  anos:  1.°  Las  acciones  derivadas  del  contrato 
de  sociedad  y  de  operaciones  sociales  por  lo  que  se  refiere  a  derechos  y  obliga- 
ciones de  la  sociedad  para  con  los  socios,  de  los  socios  para  con  la  sociedad  y  de 
socios  entre  si  por  razon  de  la  sociedad;  —  2.°  Las  acciones  que  puedan  competir 
contra  los  hquidatarios  de  las  mismas  sociedades  por  raz6n  de  su  encargo. 

1046.  La  accion  para  revindicar  la  propiedad  de  un  navio  prescribe  en  diez 
anos,  aun  cuando  el  que  lo  posea  carezca  de  titulo  6  de  buena  fe. 

El  capitan  de  un  navio  no  puede  adquirir  &te  a  virtud  de  la  prescripcion. 

1047.  En  todos  los  casos  en  que  el  presente  Codigo  no  establezca  para  la  pres- 
cripcion un  plazo  mas  corto,  la  prescripcion  ordinaria  en  materia  comercial  se  com- 
pletara  por  el  trascurso  de  diez  anos. 

1048.  La  prescripcion  en  materia  mercantil  correra  contra  los  menores  e  in- 
capacitados,  quedando  a  salvo  los  derechos  de  ^stos  para  repetir  contra  sus  tutores 
6  curadores. 


Libro  quinto.    De  los  juicios  mercantiles. 


Titulo  I.    Disposiciones  generales. 
Capitulo  I.    Del  procedimiento  especial  mercantil. 

1049.  Son  juicios  mercantiles  los  que  tienen  por  objeto  ventilar  y  decidir  las 
controversias  que,  conforme  &  los  arts.  4.  °,  75  y  76,  se  deriven  de  los  actos  comerciales. 

1050.  Cuando  conforme  a  los  expresados  arts.  4.  °,  75  y  76,  de  las  dos  partes  que 
intervienen  en  un  contrato,  la  una  celebre  un  acto  de  comercio  y  la  otra  un  acto 
meramente  civil,  y  ese  contrato  diere  lugar  a  un  Htigio,  la  contienda  se  seguira 
conforme  a  las  prescripciones  de  este  Libro,  si  la  parte  que  celebra  el  acto  de  comercio 
fuere  la  demandada.    En  caso  contrario,  esto  es,  cuando  la  parte  demandada  sea  la 
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1040.  The  periods  in  negative  commercial  prescription  shall  begin  to  be 
reckoned  from  the  day  whereon  the  right  could  legally  be  enforced  in  an  action. 

1041.  Prescription  shall  be  interrupted  by  a  ck.im  (or  statement  of  claim) 
or  any  other  kind  of  judicial  iaterpellation  made  on  the  debtor,  by  the  acknowledg- 
ment of  the  obligations,  or  by  renewing  the  document  on  which  the  right  of  the 
creditor  is  based. 

Prescription  shall  be  deemed  not  to  have  been  interrupted  by  the  judicial 
interpellation,  if  the  plaintiff  abandons  it  or  if  his  claim  is  dismissed. 

1042.  In  the  case  of  acknowledgment  of  obligations,  the  new  term  of  prescription 
shall  begin  to  be  reckoned  from  the  day  on  which  it  is  made ;  in  the  case  of  renewal, 
from  the  date  of  the  new  document;  and  if  the  period  for  fulfilling  the  obligation 
has  been  extended  thereby,  from  the  time  when  the  new  period  has  expired. 

1043.  The  following  shall  be  barred  in  one  year;  1.  Actions  of  retail  traders 
in  respect  of  sales  which  they  have  made  in  this  way  on  credit,  the  time  for  each 
item  being  reckoned  separately  from  the  day  when  the  sale  was  made,  excepting  the 
case  of  an  account  current  kept  between  the  persons  concerned;  —  2.  Actions  of 
commercial  subordinates  for  their  salaries,  the  time  being  reckoned  from  the 
day  of  leaving;  —  3.  All  actions  derived  from  contracts  of  land  or  sea  carriage;  — 

4.  Actions  which  are  directed  to  enforcing  the  liabiUty  of  Exchange  agents  or  com- 
mercial brokers  for  obligations  in  which  they  take  part  by  virtue  of  their  office ;  — 

5.  Actions  derived  from  hfe,  marine  or  land  contracts  of  insurance;  —  6.  Actions 
derived  from  services,  works,  provisions  or  supplies  of  effects  or  money  for  building, 
repairing,  storing  or  victualling  vessels  or  maintaining  the  crew;  —  7.  Actions  for 
expenses  of  judicial  sales  of  vessels,  cargoes  or  goods,  carried  by  sea  or  land,  as 
well  as  those  of  their  custody,  deposit  and  preservation,  and  navigation  and  port 
dues,  pilotage,  assistance,  aid  and  salvage;  —  8.  Actions  which  are  directed  to 
enforce  compensation  for  damage  suffered  by  collision  and  average. 

1044.  The  following  shall  be  barred  in  three  years:  1.  Actions  arising  from 
biUs  of  exchange,  drafts,  commercial  promissory  notes,  cheques,  talons  and  other 
negotiable  instruments;  —  2.  Actions  derived  from  bottomry  contracts. 

1045.  The  following  shall  be  barred  in  five  years:  1.  Actions  derived  from 
contracts  of  association  and  operations  of  associations  so  far  as  relates  to  the  rights 
and  obligations  of  the  association  and  the  members,  of  the  members  and  the  asso- 
ciation and  the  members  inter  se  by  reason  of  the  association ;  —  2.  Actions  which 
may  be  available  against  liquidators  of  associations  by  reason  of  their  office. 

1046.  Actions  for  claiming  the  ownership  of  vessels  are  barred  in  ten  years, 
although  the  possessor  thereof  has  no  title  and  is  without  good  faith. 

The  master  of  a  vessel  cannot  acquire  her  by  virtue  of  prescription. 

1047.  In  all  cases  for  which  this  Code  does  not  enact  a  shorter  period  for 
prescription,  ordinary  prescription  in  commercial  matters  shall  be  completed  by 
the  expiration  of  ten  years. 

1048.  In  commercial  matters  prescription  shall  run  against  minors  and  persons 
who  are  legally  incapacitated,  saving  their  rights  to  sue  their  guardians  or  curators. 


Fifth  Book.    Commercial  actions. 


Title  I.    General  provisions. 
Chapter  I.     Special  commercial  procedure. 

1049,  Commercial  actions  are  those  which  are  directed  to  the  discussion  and 
decision  of  disputes  which,  according  to  articles  4,  75  and  76,  are  derived  from 
commercial  acts. 

1050.  When  in  accordance  with  articles  4,  75  and  76,  one  of  the  two  parties 
who  take  part  in  a  contract  effects  an  act  of  commerce  and  the  other  an  act  which 
is  merely  civil,  and  that  contract  gives  rise  to  a  lawsuit,  the  action  shall  proceed  in 
accordance  with  the  provisions  of  this  Book,  if  the  party  who  effects  the  act  of 
commerce  is  the  defendant.   In  the  contrary  event,  that  is,  when  the  defendant  is 
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que  celebra  un  acto  civil,  la  contienda  se  seguira  confonne  k  las  reglas  del  Derecho 
comun. 

1051.  El  procedimiento  mercantil  preferente  a  todos  es  el  convencional.  A  falta 
de  eonvenio  expreso  de  las  partes  interesadas,  se  observaran  las  disposiciones  de  este 
Libro,  y  en  defecto  de  estas  6  de  eonvenio,  se  apUoard,  la  ley  de  procedimientos  local 
respectiva. 

1052.  Los  jueces  se  sujetaran  al  procedimiento  convencional  que  las  partes 
hubieren  pactado,  si  en  el  concurren  las  condiciones  siguientes:  1.°  Que  se  haya 
otorgado  por  medio  de  instrumento  plibKco,  6  en  poliza  ante  corredor,  6  ante  el 
juez  que  conozca  de  la  demanda  en  cualquier  estado  del  juicio;  —  2.°  Que  se 
conserven  las  partes  sustanciales  de  un  juicio,  que  son :  la  demanda,  contestacion  y 
prueba,  cuando  esta  proceda;  — ^3.°  Que  no  se  senalen  como  pruebas  admisibles 
las  que  no  lo  sean  conforme  a  las  leyes ;  —  4.  °  Que  no  se  altere  la  gradacion  esta- 
blecida  en  los  tribunales,  ni  la  jurisdiccion  que  cada  uno  de  ellos  ejerce ;  —  5.  °  Que 
no  se  disminuyan  los  terminos  que  las  leyes  conceden  k  los  jueces  y  tribunales  para 
pronunciar  sus  resoluciones ;  —  6.°  Que  no  se  convenga  en  que  el  negocio  tenga 
mas  recursos,  6  diferentes  de  los  que  las  leyes  determinan,  conforme  a  su  naturaleza 
y  cuantia. 

1053.  La  escritura  pubHca,  6  la  poliza,  6  el  eonvenio  judicial  de  que  habla  la 
frac.  I  del  articulo  anterior,  debera  contener  para  su  vaUdez :  1.  °  Los  nombres  de 
los  otorgantes;  —  2.°  Su  capicidad  para  obligarse;  —  3.°  El  caracter  con  que 
contraen;  —  4.°  Su  domicilio;  —  5.°  El  negocio  6  negocios  en  que  se  ha  de  observar 
el  procedimiento  convenido;  —  6.°  La  sustanciacion  que  debe  observarse;  —  7.°  Los 
medios  de  prueba  que  renuncien  los  interesados,  cuando  convengan  en  excluir  al- 
guno  de  los  que  la  ley  permite;  —  8.°  Los  recursos  legales  que  renuncien,  cuando 
convengan  en  que  no  sea  admisible  alguno  de  los  que  concede  la  ley ;  —  9.  °  El  juez 
6  arbitro  que  debe  conocer  del  Utigio  para  el  cual  se  conviene  el  procedimiento. 

1054.  La  ilegitimidad  del  pacto  6  la  inobservancia  de  el  cuando  est6  ajustado 
a  la  ley,  pueden  ser  reclamadas  en  tiempo  y  forma  por  un  articulo  de  previo  y  especial 
pronunciamiento,  y  este  procedimiento  cabe  en  cualquier  estado  del  juicio  anterior 
a  la  citacion  que  para  definitiva  haga  el  juez  de  primera  instancia. 

1055.  Los  juicios  mercantiles  son:  1.°  Ordinarios;  —  2.°  Ejecutivos;  — 
3.°  Especiales  de  quiebra. 

Todos  se  sustanciaran  por  escrito ;  y  los  de  menor  cuantia,  que  son  aquellos  cuyo 
interes  no  exceda  de  $  200,  no  Uevaran  mas  timbres  que  los  prevenidos  en  la  ley  de  la 
materia  para  los  juicios  verbales. 

Capitulo  II.    De  la  personalidad  de  los  litigantes.-'^) 

1056.  El  que  no  estuviere  presente  en  el  lugar  del  juicio  ni  tenga  persona  que 
legitimamente  lo  represente,  sera  citado  en  la  forma  prescrita  en  el  cap.  IV  de  este 
titulo;  pero  si  la  diligencia  de  que  se  trata  fuere  urgente  6  perjudicial  la  dilacion  a 
juicio  del  juez,  el  ausente  sera  representado  por  el  Ministerio  publico. 

1057.  En  el  caso  del  articulo  anterior,  si  se  presentare  por  el  ausente  una  persona 
que  pueda  comparecer  en  juicio,  sera  admitida  como  gestor  judicial. 

1058.  El  gestor  judicial,  antes  de  ser  admitido,  debe  dar  fianza  de  que  el  in- 
teresado  pasara  por  lo  que  el  baga,  y  de  pagar  lo  juzgado  y  sentenciado  e  indemnizar 
los  perjuicios  y  gastos  que  se  causen.  La  fianza  sera  caUficada  por  el  juez  con  au- 
diencia  del  colitigante  y  sin  mas  recurso  que  el  de  responsabilidad. 

1059.  La  gestion  judicial  no  es  admisible  para  representar  al  actor. 

1060.  Siempre  que  dos  6  mas  personas  ejerciten  una  misma  accion  u  opongan 
la  misma  excepcion,  deberan  Utigar  unidas  y  bajo  una  misma  representacion.  A  este 
efecto  deberan,  dentro  de  tres  dias,  nombrar  un  procurador  judicial  que  los  represente 
a  todos,  con  las  facultadcs  necesarias  para  la  continuacion  del  juicio,  6  elegir  de  entre 
eUos  mismos  un  representante  comun.  Si  no  nombraren  procurador  ni  hicieren  la 
eleccion  de  representante,  6  no  se  pusieren  de  acuerdo  en  eUa,  el  juez  nombrarA  al 

1)  V.  Ejecuol6n  p.  13. 
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the  party  who  effected  a  civil  act,  the  action  shall  proceed  in  conformity  with  the 
rules  of  the  common  law. 

1051.  The  commercial  proceeding  which  is  preferred  to  aU  others  is  the  con- 
ventional proceeding.  In  the  absence  of  an  express  convention  between  the  parties 
concerned,  the  provisions  of  this  Book  shall  be  observed,  and  failing  such  provisions 
and  in  the  absence  of  an  agreement,  the  corresponding  local  law  of  procedure  shall 
apply. 

1052.  The  judges  shall  submit  to  the  conventional  proceedings  which  the  parties 
have  agreed  to,  if  the  foUowing  conditions  are  present:  1.  That  the  agreement  has 
been  made  by  means  of  a  notarial  instrument,  or  in  a  contract  made  in  the  presence 
of  a  broker,  or  before  the  judge  who  has  cognisance  of  the  claim,  at  any  stage  of 
the  action;  —  2.  That  the  substantial  parts  of  an  action  are  preserved,  which  are; 
the  claim,  answer  and  proof,  when  the  latter  is  proper;  —  3.  That  evidence  which 
is  not  admissible  according  to  law  is  not  designated  as  admissible ;  —  4.  That  the 
established  graduation  of  the  tribunals  is  not  altered,  nor  the  jurisdiction  exercised 
by  each  tribunal;  —  5.  That  the  periods  granted  by  law  to  the  judges  and  tribunals 
for  pronouncing  their  decisions  are  not  shortened;  —  6.  That  no  agreement  is  made 
that  the  matter  should  have  more  or  different  appeals  than  those  determined  by 
law,  according  to  their  nature  and  amount. 

1053.  The  notarial  instrument,  or  the  contract,  or  the  judicial  convention 
mentioned  in  section  1  of  the  preceding  article,  must  in  order  to  be  valid,  contain : 
1.  The  names  of  the  parties;  —  2.  Their  legal  capacity  for  binding  themselves;  — 
3.  The  character  in  which  they  contract ;  —  4.  Their  addresses ;  —  5.  The  matter  or 
matters  in  which  the  agreed  procedure  is  to  be  observed;  —  6.  The  substantiation 
which  has  to  be  observed ;  —  7.  The  means  of  proof  which  are  renounced  by  the 
parties  concerned,  when  they  agree  to  exclude  some  of  those  allowed  by  law;  — 
8.  Such  legal  appeals  as  they  renounce,  when  they  agree  that  one  of  those  granted 
by  law  should  be  inadmissible;  —  9.  The  judge  or  arbitrator  who  is  to  try  the 
action  for  which  the  procedure  is  so  agreed. 

1054.  The  unlawfulness  of  the  bargain  or  the  non-observance  thereof,  when 
it  is  in  conformity  with  the  law,  may  be  raised  in  due  time  and  form  by  an  inter- 
locutory proceeding  which  must  be  specially  decided  before  the  main  action,  and 
this  procedure  may  be  adopted  at  any  stage  of  the  action  previous  to  the  citation 
made  by  the  judge  of  first  instance  for  giving  the  final  judgment. 

1055.  Commercial  actions  are  either:  1.  Ordinary;  —  2.  Executive;  —  3.  Special 
bankruptcy  proceedings. 

AU.  of  them  shall  be  substantiated  in  writing ;  and  those  of  the  lesser  amount, 
which  are  those  the  interest  whereof  does  not  exceed  $  200,  shall  not  bear  more 
stamps  than  those  directed  by  the  relevant  law  for  verbal  actions. 

Chapter  II.     The  locus  standi  of  the  litigants.^) 

1056.  A  person  who  is  not  present  at  the  place  of  the  action  and  has  no  person 
lawfully  representing  him,  shall  be  summoned  as  prescribed  in  Chapter  IV  of  this 
Title;  but  if  in  the  opinion  of  the  judge  the  meastire  in  question  is  urgent  or  delay 
would  be  prejudicial,  the  absent  person  shall  be  represented  by  the  Public  Attorney. 

1057.  In  the  case  of  the  preceding  article,  if  a  person  who  is  able  to  appear  in 
legal  proceedings  presents  himself  on  behalf  of  the  absent  party,  he  shall  be  admitted 
as  guardian  ad  litem. 

1058.  The  guardian  ad  litem,  before  being  admitted,  must  give  security  that 
the  person  interested  will  abide  by  what  he  does,  and  to  pay  what  is  adjudged, 
and  to  compensate  for  the  damage  caused.  The  security  shall  be  approved  by  the 
judge  after  hearing  the  opponent,  but  with  only  the  remedy  to  enforce  personal 
responsibility. 

1059.  Guardians  ad  litem  to  represent  the  plaintiffs  are  not  admissible  ^ 

1060.  Whenever  two  or  more  persons  are  enforcing  the  same  right  of  action 
or  entering  the  same  defence,  they  must  litigate  together  and  be  represented  by 
the  same  persons.  For  this  purpose  they  must  within  three  days  appoint  a  Judicial 
solicitor  to  represent  them  all,  with  the  necessary  powers  for  continuing  the  aotionj 
or  they  must  choose  a  common  representative  among  themselves.  If  they  fail  to 
appoint  a  solicitor  or  to  make  choice  of  a  representative,  or  fail  to  come  to  an 

1)  See  Execution,  p.  13. 
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representante  comun,  escogiendo  a  alguno  de  los  que  hayan  sido  propuestos,  y  si 
nadie  lo  hubiere  sido,  a  cualquiera  de  los  interesados.  El  procurador  nombrado 
tendrd  las  facultades  que  en  su  poder  se  le  hayan  concedido.  El  representante  comun 
tendra  las  mismas  facultades  que  si  litigara  exclusivamente  por  su  propio  derecho, 
excepto  las  de  transigir  y  comprometer  en  arbitros,  a  menos  de  que  expresamente 
le  fueren  tambien  concedidas  por  los  interesados. 

1061.  Al  primer  escrito  se  acompanaran  precisamente :  1.°  El  documento  6 
documentos  que  acrediten  el  caracter  con  que  el  Htigante  se  presente  en  juicio,  en 
el  caso  de  tener  representacion  legal  de  alguna  persona  6  corporacion,  6  cuando 
el  derecho  que  reclame  provenga  de  habersele  trasmitido  por  otra  persona;  — 
2.°  El  poder  que  acredite  la  personahdad  del  procurador,  cuando  6ste  intervenga; 
—  3.  °  Una  copia,  en  papel  comun,  del  escrito  y  de  los  documentos,  cuando  6stos 
no  pasen  de  veinticinco  fojas.  Si  excedieren,  quedaran  en  la  secretaria  para  que  se 
instruyan  las  partes. 

1062.  Lo  dispuesto  en  la  fraccion  III  del  articido  que  precede,  se  observara 
tambien  respecto  de  los  escritos  en  que  se  opongan  excepciones  de  compensaci6n 
6  reconvencion,  y  de  los  en  que  se  promueva  algun  incidente. 

Capitulo  III.    De  las  formalidades  judiciales.^) 

1063.  Las  actuaciones  judiciales  ban  de  practicarse  en  dias  y  horas  hdbiles, 
bajo  pena  de  nvilidad. 

1064.  Son  dias  habiles  todos  los  del  ano,  menos  los  que  como  festivos  senala  la 
ley  de  14  de  Diciembre  de  1874,  los  domingos.  Se  entienden  horas  hd.biles  las  que 
median  desde  la  saMa  hasta  la  puesta  del  sol. 

1065.  El  juez  puede  habilitar  los  dias  y  horas  inhabiles  para  actuar  6  para  que 
se  practiquen  diUgencias  cuando  hubiere  causa  urgente  que  lo  exija,  expresando  cu41 
sea  esta  y  las  dihgencias  que  hayan  de  practicarse. 

1066.  El  secretario,  6  quien  haga  sus  veces,  hara  constar  el  dia  y  la  hora  en 
que  se  presente  un  escrito,  dando  cuenta  con  el  a  mas  tardar  dentro  de  veinticuatro 
horas,  bajo  la  pena  de  diez  pesos  de  multa,  sin  perjuicio  de  las  demds  que  merezca 
conforme  a  las  leyes. 

1067.  Solo  se  entregaran  los  autos  a  las  partes  para  alegar,  6  para  formar  6 
glosar  cuentas,  y  cuando  de  comlin  acuerdo  lo  pidieren.  Los  autos  y  copias,  en  su 
caso,  se  entregaran  por  el  secretario,  6  quien  haga  sus  veces,  directamente  a  las  partes, 
por  medio  de  conocimiento  que  deberan  firmar  aqueUas.  Fuera  de  los  casos  sena- 
lados,  la  frase  dar  6  correr  traslado,  solo  significara:  que  los  autos  quedan  en  la 
secretaria  para  que  se  impongan  de  eUos  los  interesados,  6  que  se  entreguen  las  copias. 
Las  disposiciones  de  este  articulo  comprenden  al  Ministerio  publico. 

Capitulo  IV.    De  las  notificaciones.^) 

1068.  Las  notificaciones,  citaciones  y  entrega  de  expedientes  se  verificaran  lo 
mas  tarde  el  dia  siguiente  al  en  que  se  dicten  las  resoluciones  que  las  prevengan, 
cuando  el  juez  en  estas  no  dispusiere  otra  cosa.  Se  impondra  de  piano  a  los  infractores 
de  este  articulo  una  multa  que  no  exceda  de  veinte  pesos. 

1069.  Todos  los  htigantes,  en  el  primer  escrito  6  en  la  primera  diligencia  judi- 
cial, deben  designar  casa  ubicada  en  el  lugar  del  juicio  para  que  se  les  hagan  las  noti- 
ficaciones y  se  practiquen  las  dihgencias  que  sean  neoesarias.  Igualmente  deben 
designar  la  casa  en  que  ha  de  hacerse  la  primera  notificaci6n  a  la  persona  6  personas 
contra  quienes  promueven.  Cuando  un  htigante  no  cumpla,  las  notificaciones  se 
entenderan  con  los  estrados  del  juzgado  6  tribunal. 

1070.  Cuando  se  ignore  el  domicilio  de  la  persona  que  debe  ser  notificada,  la 
primera  notificacion  se  hara  pubhcando  la  determinacion  respectiva  por  tres  veces 
consecutivas  en  el  periodico  oficial  del  Estado,  Distrito  6  Territorios  federales  en  que 
el  comerciante  deba  ser  demandado. 

1071.  Cuando  haya  de  notificarse  6  citarse  &  una  persona  residente  fuera  del 
lugar  del  juicio,  se  hara  la  notificacion  6  citacion  por  medio  de  despacho  6  exhorto 
al  juez  de  la  poblacion  en  que  aqueUa  residiere. 

1)  V.  Ejecuoi6n  p.  13.  —  2)  Ejeouci6n  p.  14  y  Art.  120,  125,  128,  140  C.  de  P.  C, 
Ejeouci6n  p.  15. 


MEXICO:  COMMERCIAL  PROCEDURE.  192 

agreement  about  it,  the  Judge  shall  appoint  the  common  representative,  by  choosing 
one  of  those  who  have  been  proposed,  and  i£  no  one  has  been  proposed,  by  choosing 
one  of  the  persons  concerned.  £a  appointed  solicitor  shall  have  such  powers  as  have 
been  granted  to  him  in  his  power  of  attorney.  The  common  representative  shall  have 
the  same  powers  as  if  he  were  litigating  exclusively  in  his  own  right,  except  those 
of  compromising  and  submitting  to  arbitration,  unless  they  are  expressly  granted 
to  him  by  the  persons  concerned. 

1061.  The  following  must  of  necessity  accompany  the  first  writing:  1.  The 
document  or  documents  proving  the  character  in  which  the  h'tigant  appears  in  the 
action,  in  the  event  of  his  having  the  legal  representation  of  some  person  or  cor- 
poration, or  when  the  right  claimed  by  him  proceeds  from  its  having  been  transferred 
to  him  by  another  person;  —  2.  The  power  of  attorney  proving  the  loctis  standi  of 
the  solicitor,  when  he  in  fact  intervenes;  —  3.  A  copy  on  ordinary  paper  of  the 
writing  and  of  the  documents,  when  the  latter  do  not  exceed  twenty-five  pages.  If  they 
exceed,  they  shall  remain  in  the  office  of  the  Master  for  the  instruction  of  the  parties, 

1062.  The  provision  in  section  3  of  the  preceding  article  shall  be  observed  also 
with  respect  to  the  writings  whereby  the  defences  of  set-off  or  counterclaim  are 
entered,  and  of  those  whereby  some  interlocutory  matter  is  put  forward. 

Chapter  III.    Judicial  formalities.^) 

1063.  Court  proceedings  can  only  take  place  on  business  days  and  hours,  on 
pain  of  nullity. 

1064.  All  the  days  of  the  year  are  business  days,  except  those  appointed  as 
holidays  by  the  Law  of  14.  December  1874,  and  Sundays.  By  business  hours  is 
meant  those  between  sunrise  and  sunset. 

1065.  The  judge  may  appoint  non-business  days  and  hours  for  judicial  proceed- 
ings or  for  taking  measures  when  there  is  an  urgent  cause  which  requires  this,  and 
he  must  express  what  the  cause  is  and  the  measures  which  are  to  be  taken. 

1066.  The  Master,  or  whoever  is  taking  his  place,  shall  make  a  note  of  the 
day  and  hour  whereon  a  document  is  lodged,  and  shall  report  the  fact  within  twenty- 
four  hours  at  the  latest,  on  pain  of  a  fine  of  ten  pesos,  without  prejudice  to  such 
other  penalties  as  he  may  incur  under  the  law. 

1067.  The  record  shall  only  be  delivered  to  the  parties  for  making  their  sub- 
missions, or  for  drawing  up  or  making  observations  on  accounts,  or  when  it  is  asked 
for  by  common  consent.  The  record  and  copies,  if  any,  shall  be  delivered  by  the 
Master,  or  by  whoever  is  doing  his  duty,  directly  to  the  parties,  under  an  acknowledg- 
ment which  the  former  must  sign.  Apart  from  the  cases  named,  the  phrase  dar  6 
correr  traslado  only  means  that  the  record  is  in  the  Master's  office  for  the  persons 
concerned  to  inform  themselves  thereof,  or  for  delivering  them  copies.  The  provisions 
of  this  article  include  the  Public  Attorney. 

Chapter  IV.    Notifications.^) 

1068.  Notifications,  citations  and  delivery  of  files  shall  be  made  at  the  latest 
on  the  day  following  that  on  which  the  decisions  which  order  them  are  pronoimced, 
when  the  judge  does  not  thereby  otherwise  direct.  A  fiae  not  exceeding  twenty 
pesos  shall  be  inflicted  on  those  persons  who  infringe  this  article, 

1069.  In  the  first  writing  or  at  the  first  judicial  proceeding,  all  the  litigants 
must  name  a  house  situated  in  the  place  of  the  action,  at  which  notifications  may 
be  made  to  them  and  the  necessary  measures  carried  out.  They  must  likewise  name 
the  house  where  the  first  notification  is  to  be  made  on  the  person  or  persons  against 
whom  they  proceed.  When  a  litigant  fails  to  comply,  the  notifications  shall  be 
made  in  the  halls  of  the  court  or  tribunal. 

1070.  When  the  address  of  the  person  who  is  to  be  notified  is  unknown,  the 
first  notification  shall  be  made  by  publishing  the  corresponding  decision  three 
consecutive  times  ia  the  official  newspaper  of  the  State,  District  or  Federal  Territories 
in  which  the  trader  is  to  be  sued. 

1071.  When  it  is  necessary  to  notify  or  cite  a  person  who  is  residing  away  from 
the  place  of  the  action,  the  notification  or  citation  shall  be  made  by  means  of  a  com- 
mission or  letter  of  request  to  the  Judge  of  the  place  where  the  former  person  resides. 

1)  See  Execution,  p.  13.  —  *)  See  Execution,  p.  14  and  articles  120,  125,  128,  140  of  the 
Code  of  Civil  Procedinre,  Execution,  p.  15. 
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1072.  Cuando  el  despacho  6  exhorto  haya  de  remitirse  al  juez  6  tribunal  de 
otro  Estado  de  la  Federacion,  la  legalizacion  de  las  firmas  se  hara  por  el  gobemador 
del  Estado  6  del  Distrito  Federal,  6  por  el  Jefe  politico  del  Territorio,  quienes  re- 
mitiran  el  exhorto  a  su  igual  gerarquico  del  Estado  6  Territorio,  6  al  Gobernador 
del  Distrito  Federal,  para  que  estos  funcionarios,  directamente  y  sin  intervrenci6n 
de  ninguna  otra  autoridad,  lo  hagan  Uegar  a  poder  del  juez  6  tribunal  requerido. 

1073.  Si  la  citacion  6  notificacion  hubiere  de  hacerse  en  pais  extranjero,  se 
dirigira  el  despacho  6  exhorto  por  conducto  del  Ministro  de  Relaciones,  el  que  legali- 
zara  las  firmas  de  los  gobernadores  de  algiin  Estado  6  del  Distrito  Federal,  6  del  Jefe 
politico  de  un  territorio,  quienes,  a  su  vez,  habrdn  legaUzado  previamente  la  de  los 
funcionarios  judiciales  que  suscriban  la  requisitoria, 

1074.  El  Ministro  de  Relaciones  remitira  el  despacho  6  exhorto,  ya  legaUzado, 
4  la  legacion  6  consulado,  si  la  nacion  lo  tuviere  en  el  lugar  a  que  se  dirige  el  despacho. 
En  caso  contrario,  a  la  legacion  6  consul  de  la  nacion  que  tenga  relaciones  con  la  Re- 
pubUca,  salvas  siempre  las  reglas  establecidas  por  los  tratados  y  las  del  derecho 
intemacional. 

Capitulo  V.    De  los  terminos  judiciales.^) 

1075.  Los  terminos  judiciales  empezaran  a  correr  desde  el  dia  siguiente  al  en 
que  se  hubiere  hecho  el  emplazamiento,  citacion  6  notificacion,  y  se  contara  en  ellos 
el  dia  del  vencimiento,  salvos  los  cases  en  que  la  ley  disponga  expresamente  otra  cosa. 

1076.  En  ningtin  termino  se  contaran  los  dias  en  que  no  puedan  tener  lugar 
actuaciones  judiciales. 

1077.  Seran  improrrogables  los  terminos  senalados:  1.°  Para  comparecer  en 
juicio;  —  2.°  Para  oponer  excepciones  dUatorias;  ^3.°  Para  pedir  revocacion  y 
reposicion  de  los  decretos  y  de  los  autos  que  no  fueren  apelables  conforme  a  la  ley; 

—  4.°  Para  oponerse  a  la  ejecucion;  —  5.°  Para  pedir  aclaracion  de  sentencia; 

—  6.°  Para  apelar  y  para  presentarse  ante  los  tribunales  superiores  en  virtud  de 
emplazamiento  hecho;  —  7.°  Para  interponer  recurso  de  casacion;  —  8.°  Para 
interponer  recursos  de  denegada  apelacion  y  casacion;  —  9.°  Para  presentarse  en 
el  tribunal  superior  a  continuar  los  recursos  *de  apelacion,  y  los  denegatorios  de  6stos; 

—  10.  °  Cualesquiera  otros  expresamente  determinados  en  la  ley,  y  aquellos  respecto 
de  los  cuales  haya  prevencion  terminante  de  que  pasados  no  se  admitan  en  juicio  la 
accion,  excepcion,  recurso  6  derecho  para  que  estuvieren  concedidos. 

Los  terminos  improrrogables  que  consten  de  varies  dias  comenzaran  a  correr 
desde  el  dia  de  la  notificacion,  el  cual  se  contara  complete  cualquiera  que  sea  la  hora 
en  que  se  haya  hecho  la  notificacion. 

1078.  Trascurridos  los  terminos  judiciales  y  las  prorrogas  legabnente  otorgadas, 
bastara  una  sola  rebeldia  para  que  se  saquen  con  todo  apremio  las  copias,  6  los  autos 
en  su  caso,  siguiendo  el  juicio  su  curso  y  perdiendose  el  derecho  que  debio  ejercitarse 
dentro  del  t6rmino. 

1079.  Cuando  la  ley  no  senale  termino  para  la  prdctica  de  algun  acto  judicial, 
6  para  el  ejercicio  de  algtin  derecho,  se  tendran  por  senalados  los  siguientes: 
1.°  Diez  dias,  a  juicio  del  juez,  para  pruebas;  —  2.°  Nueve  dias  para  hacer  uso 
del  derecho  del  tanteo;  —  3.°  Ocho  dias  para  interponer  el  recurso  de  casacion; 

—  4.°  Seis  dias  para  alegar  y  probar  tachas;  —  5.°  Cinco  dias  para  apelar  de 
sentencia  definitiva ;  —  6.  °  Tres  dias  para  apelar  de  auto  6  sentencia  interlocutoria 
y  para  pedir  aclaracion;  —  7.°  Tres  dias  para  la  celebracion  de  juntas,  reconoci- 
miento  de  firmas,  confesion,  posiciones,  declaraciones,  exhibicion  de  documentos, 
juicio  de  peritos  y  practica  de  otras  diUgencias,  a  no  ser  que  por  circunstancias 
especiales  creyere  justo  el  juez  ampUar  el  termino;  —  8.°  Tres  dias  para  todos 
los  demas  cases.  ' 

Capitulo  VL    De  las  formalidades  judiciales.^) 

1080.  Las  vistas  de  los  pleitos  seran  publicas,  y  el  acuerdo  y  dihgencias  de 
prueba  reservados. 

1)  V.  EjeouoiAn  p.  15.  —  ^)  V.  Ejecuoi6u  p.  13. 
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1072.  When  the  commission  or  letter  of  request  has  to  be  sent  to  the  judge  or 
tribunal  of  another  State  of  the  Federation,  the  signatures  shall  be  legalised  by 
the  Governor  of  the  State  or  Federal  District,  or  by  the  Political  Head  of  the  Territory, 
who  shall  send  the  letter  to  a  like  official  of  the  State  or  Territory,  or  to  the  Governor 
of  the  Federal  District,  for  these  functionaries  to  cause  it  to  reach  the  control  of 
the  proper  judge  or  tribunal,  directly  and  without  the  intervention  of  any  other 
authority. 

1073.  If  the  citation  or  notification  has  to  be  made  in  a  foreign  country,  the 
commission  or  letter  of  request  shall  be  addressed  through  the  channel  of  the  Minister 
for  Foreign  Affairs,  who  shall  legalise  the  signatures  of  the  Governors  of  the  State  or 
Federal  District,  or  the  Political  Head  of  a  Territory,  who  in  their  turn,  have  pre- 
viously legalised  those  of  the  judicial  functionaries  who  sign  the  request. 

1074.  The  Minister  for  Foreign  Affairs  shall  send  the  commission  or  letter  of 
request,  already  legalised,  to  the  Legation  or  Consulate,  if  the  Nation  has  one  in 
the  place  to  which  the  commission  is  addressed.  In  the  contrary  event,  to  the  Legation 
or  Consul  of  a  Nation  having  relations  with  the  Republic,  saving  always  the  rules 
enacted  by  treaty  and  those  of  international  law. 

Chapter  V.    Judicial  terms. ^) 

1075.  Judicial  terms  shall  commence  to  run  from  the  day  following  that  whereon 
the  summons,  citation  or  notification  has  been  made,  and  the  day  of  their  expiration 
shall  be  reckoned  therein,  saving  the  cases  wherein  the  law  expressly  provides 
otherwise. 

1076.  In  no  term  shall  be  reckoned  the  days  on  which  judicial  proceedings 
cannot  take  place. 

1077.  The  following  terms  cannot  be  extended,  namely,  those  appointed: 
1.  For  appearing  in  an  action;  —  2.  For  entering  dilatory  pleas;  —  3.  For  asking 
for  revocation  und  rehearing  of  such  decrees  and  orders  as  are  not  appealable  by  law ; 
—  4.  For  opposing  execution ;  —  5.  For  asking  for  explanation  of  the  judgment ;  — 
6.  For  appealing  and  for  appearing  before  the  superior  tribunals  by  virtue  of  a 
a  summons  made;  —  7.  For  entering  the  appeal  of  cassation  (for  quashing  a  judg- 
ment); —  8.  For  entering  appeals  on  the  ground  that  the  right  of  appeal  and  of 
quashiag  a  judgment  has  been  refused;  —  9.  For  appearing  before  the  Superior 
Tribunal  to  continue  appeal  remedies,  and  those  refusing  the  same ;  —  10.  All  others 
which  are  expressly  determined  by  law,  and  those  in  respect  whereof  there  is  an 
absolute  provision  that  after  their  expiration,  no  action,  defence,  appeal  or  right 
may  be  admitted  in  proceedings  for  the  purpose  of  their  being  granted. 

Absolute  terms  which  consist  of  several  days  shall  begin  to  run  from  the  day  of 
the  notification,  which  shall  be  reckoned  as  a  whole  day,  whatever  be  the  hour 
at  which  the  notification  has  been  made. 

1078.  At  the  expiration  of  the  legal  terms  and  of  such  extensions  as  have 
been  legally  granted,  a  single  default  shall  be  sufficient  for  copies,  or  the  record, 
as  the  case  may  be,  to  be  taken  without  delay,  the  action  following  its  course  with 
the  loss  of  the  right  which  ought  to  have  been  enforced  within  the  term. 

1079.  When  the  law  does  not  fix  a  term  for  taking  a  judicial  proceeding,  or 
for  the  exercise  of  a  right,  the  following  terms  shall  be  deemed  to  have  been  appoint- 
ed: 1.  Ten  days,  in  the  discretion  of  the  judge,  for  evidence;  —  2.  Nine  days  for 
making  use  of  the  right  of  pre-emption;  —  3.  Eight  days  for  entering  the  appeal 
of  cassation;  —  4.  Six  days  for  making  submissions  and  proving  objections  to  cer- 
tain persons ;  —  6.  Five  days  for  appealing  from  a  final  judgment ;  —  6.  Three  days 
for  appealing  from  an  interlocutory  order  or  judgment  and  for  requesting  explana- 
tions ;  —  7.  Three  days  for  holding  meetings,  ackaowledging  signatures,  admissions, 
interrogatories,  declarations,  production  of  documents,  opinions  of  experts  and 
taking  other  steps,  unless  the  judge  under  special  circumstances  thinks  it  jast  to 
extend  the  term;  —  8.  Three  days  in  all  other  cases. 

Chapter  VI.    Judicial  formalities.^) 

1080.  The  hearings  of  actions  shall  be  public,  and  the  decision  and  taking 
of  evidence  shall  be  private. 

1)  See  Execution,  p.  15.  —  2)  See  Execution,  p.  13. 
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Capitulo  VII.    De  las  costas.^) 

1081.  Por  ningun  acto  judicial  se  cobraran  costas,  ni  aun  cuando  se  actuare 
con  testigos  de  asistencia  6  se  practicaren  diligencias  fuera  del  lugar  del  juicio. 

1082.  Cada  parte  sera  inmediatamente  responsable  de  las  costas  que  originen 
las  diligencias  que  promueva :  en  caso  de  condenaoi6n  en  costas,  la  parte  condenada 
indemnizara  a  la  otra  de  todas  las  que  hubiere  anticipado.  La  condenaoion  no  com- 
prenderd.  la  remuneracion  del  procurador,  sino  cuando  fuere  agente  de  negocios  titu- 
lado,  ni  la  del  patronoj  sino  cuando  fuese  abogado  recibido;  cuando  un  abogado 
fuere  procurador,  solo  comprendera  sus  honorarios  la  condenacion,  cuando  61  mismo 
se  haya  encargado  de  la  direccion  del  juicio  sin  recurrir  al  patrocinio  de  otro  abogado. 

1083.  En  los  juicios  mercantiles  no  se  necesita  que  los  Utigantes  se  asistan  de 
abogado ;  pero  si  lo  ocupan  y  hay  condenacion  en  costas,  solo  se  pagaran  al  abogado 
con  titulo. 

1084.  La  condenacion  en  costas  se  hara  cuando  asi  lo  prevenga  la  ley,  6  cuando 
a  juicio  del  juez  se  haya  prooedido  con  temeridad  6  mala  fe. 

Siempre  seran  condenados:  1.°  El  que  ninguna  prueba  rinda  para  justifioar 
su  accion  6  su  excepcion,  si  se  funda  en  hechos  disputados;  —  2.°  El  que  presen- 
tase  instrumentos  6  documentos  falsos,  6  testigos  falsos  6  sobomados;  —  3.°  El 
que  fuese  condenado  en  juicio  ejecutivo  y  el  que  lo  intente  si  no  obtiene  sentencia 
favorable.  En  este  caso  la  condenacion  se  hara  en  la  primera  instancia,  observan- 
dose  en  la  segunda  lo  dispuesto  en  la  fraccion  siguiente;  —  4.°  El  que  fuere  con- 
denado por  dos  sentencias  conformes  de  toda  conformidad  en  su  parte  resolutiva, 
sin  tomar  en  cuenta  la  declaracion  sobre  costas.  En  este  caso,  la  condenacion  com- 
prendera las  costas  de  ambas  instancias. 

1085.  Las  costas  seran  reguladas  por  la  parte  a  cuyo  favor  se  hubieren  declarado. 

1086.  Presentada  la  regulacion  de  las  costas  al  juez  6  tribunal  ante  el  cual 
se  hubieren  causado,  se  dara  vista  de  ella  por  tres  dias  a  la  parte  condenada,  para 
que  exprese  su  conformidad  6  inconformidad. 

1087.  Si  nada  expusiere  dentro  del  t6rmino  fijado  la  parte  condenada,  se  decidird 
el  pago.  Si  en  el  termino  referido  expresare  no  estar  conforme,  se  dara  vista  de  las 
razones  que  alegue  a  la  parte  que  presento  la  regulacion,  la  que  dentro  de  igual 
termino  contestara  a  las  observaciones  hechas. 

1088.  En  vista  de  lo  que  las  partes  hubiesen  expuesto  conforme  al  articulo 
anterior,  el  juez  6  tribunal  fallaran  lo  que  estimen  justo  dentro  de  tercero  dia.  De 
esta  decision  se  admitirdn  los  recursos  que  procedieren,  segun  la  instancia  en  que 
se  encontrare  el  juicio  y  segun  la  oantidad  que  importase  la  total  regulacion. 

1089.  Si  los  honorarios  de  los  peritos  6  de  cualesquiera  otros  funcionarios  no 
sujetos  a  arancel,  fueren  impugnados,  se  oird  a  otros  dos  individuos  de  su  profesion. 
No  habiendolos  en  la  poblacion  de  la  residencia  del  tribunal  6  juez  que  conozca  de 
los  autos,  podra  recurrirse  a  los  de  los  inmediatos. 

Capitulo  VIII.    De  las  competencias.^) 

1090.  Toda  demanda  debe  interponerse  ante  juez  competente. 

1091.  Cuando  en  el  lugar  donde  se  ha  de  seguir  el  juicio  hubiere  varios  jueces 
competentes,  conocerd.  del  negocio  el  que  eHja  el  actor. 

1092.  Es  juez  competente  aquel  a  quien  los  litigantes  se  hubieren  sometido 
expresa  6  tacitamente. 

1093.  Hay  sumision  expresa  cuando  los  interesados  renuncian  clara  y  ter- 
minantemente  el  fuero  que  la  ley  les  concede,  y  designan  con  toda  precision  el  juez 
a  quien  se  someten. 

1094.  Se  entienden  sometidos  tacitamente:  1.°  El  demandante,  por  el  hecho 
de  ocurrir  al  juez  entablando  su  demanda,  no  s61o  para  ejercitar  su  accion,  sino 
tambien  para  contestar  a  la  reconvencidn  que  se  le  oponga;  —  2.°  El  demandado 
en  juicio  ordinario  por  oponer  excepciones  dilatorias,  por  contestar  la  demanda  y 
por  reconvenir  &  su  colitigante,  4  no  ser  que  al  ejecutar  esos  actos  se  reserve  el 

1)  v.  Ejeouoi6n  p.  16.  —  "j  y.  Ejeouoion  p.  16. 
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Chapter  VII.    Costs.^) 

1081.  No  costs  shall  be  charged  for  any  judicial  act,  not  even  when  assessors 
attend  the  proceedings  or  measures  are  taken  away  from  the  place  of  the  action. 

1082.  Each  party  shall  be  directly  liable  for  the  costs  which  are  caused  by 
proceedings  promoted  by  him.  In  the  event  of  being  condemned  in  costs,  the  party 
condemned  shall  indemnify  the  other  for  all  such  costs  as  he  has  paid  in  advance. 
The  condemnation  shall  not  include  the  remuneration  of  the  solicitor,  unless  he  holds 
a  diploma  as  business  agent,  nor  those  of  the  advocate,  except  when  he  is  a  practis- 
ing advocate.  When  the  advocate  is  also  the  solicitor,  the  condemnation  shall 
only  include  his  fees,  when  he  has  himself  been  entrusted  with  the  direction  of  the 
action,  without  having  recourse  to  the  services  of  another  advocate. 

1083.  In  commercial  actions,  there  is  no  necessity  for  the  litigants  to  be  assisted 
by  an  advocate;  but  it  they  engage  one  and  are  condemned  in  costs,  they  shall 
only  be  paid  to  an  advocate  holding  a  diploma. 

1084.  Condemnation  in  costs  shall  be  made  when  the  law  so  provides,  or  when 
in  the  opinion  of  the  judge  proceedings  have  been  taken  rashly  or  in  bad  faith. 

The  following  shall  always  be  condemned:  1.  Persons  who  offer  no  evidence 
to  prove  their  right  of  action  or  their  defence,  if  it  is  based  on  disputed  facts;  — 
2.  Those  persons  who  produce  false  instruments  or  documents,  or  false  or  suborned 
witnesses;  —  3.  Persons  who  are  condemned  in  executive  actions,  and  those  who 
bring  such  actions,  if  they  fail  to  obtain  a  favourable  judgment.  In  the  latter  case, 
the  condemnation  shall  be  made  in  the  court  of  first  instance,  while  the  provisions 
of  the  following  section  shall  be  observed  in  the  court  of  second  instance ;  —  4.  Per- 
sons who  are  condemned  by  two  judgments  which  are  wholly  in  agreement  in  their 
operative  parts,  without  taking  into  consideration  the  order  as  to  costs.  In  this 
case,  the  condemnation  shall  include  the  costs  of  both  courts. 

1085.  The  bill  of  costs  shall  be  drawn  up  by  the  party  in  whose  favour  they 
have  been  declared. 

1086.  On  the  presentation  of  the  bill  of  costs  to  the  judge  or  tribunal  before 
which  they  have  been  caused,  inspection  thereof  shall  be  given  to  the  party  con- 
demned for  three  days,  for  him  to  express  his  assent  or  dissent. 

1087.  If  the  party  condemned  makes  no  statement  within  the  time  fixed, 
payment  shall  be  ordered.  If  he  expresses  his  dissent  within  the  said  term,  in- 
spection of  the  reasons  submitted  by  him  shall  be  granted  to  the  party  submitting 
the  bill,  who  shall  answer  the  observations  made  within  a  like  term. 

1088.  On  consideration  of  what  the  parties  have  set  forth  in  accordance  with 
the  preceding  article,  the  judge  or  tribimal  shall  decree  what  is  thought  just  within 
three  days.  The  appropriate  appeals  shall  be  admitted  from  this  decision,  according 
to  the  court  where  the  action  is  and  according  to  the  sum  to  which  the  whole  bill 
amounts. 

1089.  If  the  fees  of  experts  or  of  other  functionaries  which  are  not  subject 
to  a  scale,  are  impugned,  two  other  members  of  their  profession  shall  be  heard. 
When  there  are  none  in  the  place  of  the  residence  of  the  tribunal  or  judge  with 
cognisance  of  the  record,  resort  may  be  had  to  persons  in  the  next  inhabited  places. 

Chapter  VIII.    Competence.^) 

1090.  Every  action  must  be  filed  before  a  competent  judge. 

1091.  When  there  are  several  competent  judges  in  the  place  where  the  action 
has  to  proceed,  the  judge  chosen  by  the  plaintiff  shall  have  cognisance  of  the  matter. 

1092.  The  judge  to  whom  the  litigants  have  expressly  or  tacitly  submitted 
themselves  is  the  competent  judge. 

1093.  There  is  an  express  submission  when  the  persons  concerned  clearly  and 
definitely  renounce  the  forum  granted  them  by  the  law,  and  precisely  name  the 
judge  to  whom  they  submit  themselves. 

1094.  The  following  are  deemed  to  have  tacitly  submitted:  1.  A  plaintiff, 
by  the  fact  of  resorting  to  the  judge  in  filing  his  claim,  not  only  for  the  purpose  of 
enforcing  his  right  of  action,  but  also  for  answering  a  counterclaim  filed  against 
him;  —  2.  A  defendant  in  an  ordinary  action,  by  filing  dilatory  pleas,  by  answering 
the  claim  and  by  counterclaiming  against  his  opponent,  unless  when  doing  those 

»)  See  Execution,  p.  16.  —  ^)  See  Execution,  p.  16. 
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derecho  de  provocar  la  inhibitoria,  6  proteste  expresamente  no  reconocer  en  el  juez 
mas  jurisdiccion  que  la  que  por  derecho  le  competa;  —  3.°  El  demandado  en  juicio 
ejecutivo  6  hipotecario,  si  en  los  tres  dias  siguientes  a  la  practica  de  la  primera  diU- 
gencia  judicial,  no  alega  la  reserva  del  derecho  de  inhibitoria  6  protesta  en  los 
t6rminos  que  establece  el  articulo  anterior;  —  4.°  El  que  habiendo  promovido 
una  competencia,  se  desiste  de  eUa;  —  5.°  El  tercer  opositor  y  el  que  por  cual- 
quier  motivo  viniere  al  juicio  en  virtud  de  un  incidente. 

1095.  Ni  por  sumision  expresa  ni  por  tacita,  se  puede  prorrogar  jurisdiccion, 
sino  a  juez  que  la  tenga  del  mismo  genero  que  la  que  se  prorroga. 

1096.  Las  cuestiones  de  competencia  pueden  promoverse  por  inhibitoria  6  por 
declinatoria.  La  inhibitoria  se  intentara  ante  el  juez  d  quien  se  crea  competente, 
pidi6ndole  que  dirija  oficio  al  que  estime  no  serlo,  para  que  se  inhiba  y  remita  los 
autos.  La  decUnatoria  se  propondrd  ante  el  juez  a  quien  se  considere  incompetente, 
pidiendole  se  abstenga  del  conocimiento  del  negocio. 

El  htigante  que  hubiere  optado  por  uno  de  estos  medios,  no  podra  abandonarlo 
y  recurrir  al  otro.  Tampoco  se  podran  emplear  sucesivamente,  debiendo  pasarse 
por  el  resultado  de  aquel  a  que  se  haya  dado  la  preferencia.  La  inhibitoria 
se  sujetara  a  lo  dispuesto  en  los  art.  1114  a  1131;  la  declinatoria  se  promover4  y 
decidira  en  los  mismos  terminos  que  las  demas  excepciones  dilatorias. 

1097.  Todo  juez  6  tribunal  esta  obhgado  a  suspender  sus  procedimientos  luego 
que  expida  la  inhibitoria  y  luego  que  en  su  caso  la  reciba.  Igualmente  suspendera 
sus  procedimientos  luego  que  se  le  presente  el  escrito  de  decHnatoria,  para  ocuparse 
solo  de  esta. 

1098.  Las  cuestiones  de  terceria  son  siempre  incidentales  del  juicio  que  las 
motiva,  ya  sea  este  civU  6  criminal,  y  por  consiguiente  deben  sustentarse  y  decidirse 
por  el  juez  6  tribunal  que  sea  competente  para  conocer  del  asunto  principal,  salvo 
lo  dispuesto  para  el  caso  de  que  ante  un  juez  de  paz  6  menor,  se  promueva  terceria 
por  cantidad  mayor  de  la  que  la  ley  sujeta  a  su  jurisdiccion. 

1099.  Las  contiendas  sobre  jurisdiccion  que  consisten  en  que  dos  jueces  6  tri- 
bunals, 6  bien  dos  salas  de  un  mismo  tribunal,  se  nieguen  a  conocer  de  determinado 
asunto,  se  resolveran  del  mismo  modo,  en  iguales  terminos  y  por  los  tribunales 
establecidos  para  las  demds  cuestiones  jtirisdiccionales. 

1100.1)  Ningun  juez  puede  sostener  competencia  con  su  superior  inmediato; 
pero  si  con  otro  juez  6  tribunal,  que  aunque  sea  superior  en  su  clase,  no  ejerza  ju- 
risdiccion sobre  el. 

1101.  Todas  las  sentencias  que  dicten  los  jueces  y  tribunales  sobre  cuestiones 
de  competencia,  deben  ser  precisamente  fundadas  en  ley. 

1102.  Las  contiendas  sobre  competencia  solo  podran  entablarse  4  instancia  de 
parte;  y  para  dirimirlas  se  oira  siempre  al  Ministerio  pubUco. 

1103.  Los  Utigantes  pueden  desistirse  de  la  competencia  antes  6  despu6s  de  la 
remision  de  los  autos  al  superior,  y  su  desistimiento  hara  cesar  la  contienda. 

1104.  Sea  cual  fuere  la  naturaleza  del  juicio,  seran  preferidos  d  cualquier 
otro  juez :  1.  °  El  del  lugar  que  el  deudor  haya  designado  para  ser  requerido  judicial- 
mente  de  pago ;  —  2.  °  El  del  lugar  designado  en  el  contrato  para  el  cumplimiento 
de  la  obligacion. 

1105.  Si  no  se  ha  hecho  la  designacion  que  autoriza  el  articulo  anterior,  sera 
competente  el  juez  del  domiciho  del  deudor,  sea  cual  fuere  la  accion  que  se  ejeroite. 

1106.  Si  el  deudor  tuviese  varios  domicUios,  sera  preferido  el  que  elija  el 
acreedor. 

1107.  A  falta  de  domiciho  fijo,  serA  competente  el  juez  del  lugar  donde  se 
celebro  el  contrato,  cuando  la  accion  sea  personal,  y  el  de  la  ubicacion  de  la  cosa, 
cuando  la  acci6n  sea  real. 

1108.  Si  las  oosas  objeto  de  la  accion  real  fueren  varias  y  estuvieren  ubicadas 
en  distintos  lugares,  sera  juez  competente  el  del  lugar  de  la  ubicacion  de  cualquiera 

1)  V.  Art.  184  C.  de  P.  C,  Ejeouoion  p.  18. 
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acts  he  reserves  the  right  of  applying  for  an  inhibition,  or  expressly  protests  that 
he  does  not  ackowledge  more  jurisdiction  as  possessed  by  the  judge,  than  that 
which  by  law  belongs  to  him;  —  3.  A  defendant  in  an  executive  or  mortgage  action, 
if  within  the  three  days  following  the  taking  of  the  first  judicial  steps,  he  fails  to 
plead  his  reservation  of  the  right  of  inhibition  or  protest  in  the  terms  enacted  by 
the  preceding  paragraph;  —  4.  A  party  who  has  moved  the  question  of  competence 
and  then  abandoned  it;  —  5.  Third  parties  and  those  who  on  any  grounds  come 
into  the  action  by  virtue  of  some  interlocutory  proceeding. 

1095.  Jurisdiction  cannot  be  extended  either  by  express  or  tacit  submission, 
except  in  favour  of  a  judge  who  has  jurisdiction  of  the  same  kind  as  that  which  is 
extended. 

1096.  Questions  of  competence  may  be  raised  by  way  of  inhibition  or  decli- 
nation. The  application  for  inhibition  shall  be  brought  before  a  judge  who  is  thought 
to  be  competent,  asking  him  to  direct  an  official  notice  to  the  one  whom  he  thinks 
not  to  be  such,  to  the  effect  that  he  be  inhibited  and  for  him  to  remit  the  record. 
The  declinatory  application  is  moved  before  the  judge  who  is  considered  incompe- 
tent, asking  him  to  abstain  from  trying  the  matter. 

A  ligitant  who  has  chosen  one  of  these  means,  cannot  abandon  it  and  resort 
to  the  other.  Nor  may  they  be  employed  in  succession,  but  he  must  abide  by  the 
result  of  that  to  which  preference  has  been  given.  The  application  for  inhibition 
shall  be  subject  to  the  provisions  of  articles  1114  to  1131;  the  declinatory  applica- 
tion shall  be  moved  and  decided  in  the  same  periods  as  other  dilatory  pleas. 

1097.  All  judges  and  tribunals  are  bound  to  suspend  their  proceedings  as  soon 
as  they  issue  or  receive  the  inhibition,  as  the  case  may  be.  They  shall  likewise 
suspend  their  proceedings  as  soon  as  the  declinatory  document  is  lodged,  in  order 
to  concern  themselves  only  therewith. 

1098.  Third  party  questions  are  always  incidental  to  the  action  which  occa- 
sions them,  whether  civil  or  criminal,  and  consequently  they  must  be  supported 
and  decided  by  the  judge  or  tribunal  which  is  competent  to  have  cognisance  of 
the  principal  matter,  saving  the  provision  for  the  case  of  a  third  party  matter  being 
promoted  before  a  justice  of  the  peace  or  a  lesser  judge,  for  a  sum  greater  than 
that  which  the  law  subjects  to  his  decision. 

1099.  Disputes  concerning  jurisdiction  which  consist  in  two  judges  or  tribu- 
nals, or  two  chambers  of  the  same  tribunal,  refusing  to  take  cognisance  of  a  certain 
matter,  shall  be  decided  in  the  same  way,  in  like  periods  and  by  the  tribunals  which 
are  established  for  other  questions  of  jurisdiction. 

1100.1)  No  judge  may  dispute  competence  with  his  immediate  superior;  but 
he  may  with  another  judge  or  tribunal,  which,  although  it  be  superior  in  rank,  does 
not  exercise  jurisdiction  over  him. 

1101.  All  judgments  which  are  pronounced  by  judges  or  tribunals  upon 
questions  of  competence,  must  of  necessity  be  founded  on  the  law. 

1102.  Disputes  concerning  competence  may  only  be  initiated  at  the  instance 
of  a  party;  and  the  Public  Attorney  shall  always  be  heard  for  determining  them. 

1103.  Litigants  may  abandon  a  question  of  competence  before  or  after  the 
record  is  sent  to  the  superior  court,  and  their  abandonment  shall  cause  the  dispute 
to  cease. 

1104.  The  following  shall  be  preferred  to  aU  other  judges,  whatever  be  the 
nature  of  the  action:  1.  The  judge  of  the  place  appointed  by  the  debtor  for  being 
judicially  requested  to  pay;  —  2.  The  judge  of  the  place  appointed  by  the  contract 
for  the  performance  of  the  obligation. 

1105.  If  the  appointment  authorised  by  the  preceding  article  has  not  been 
made,  the  judge  of  the  civil  domicil  of  the  debtor  shall  be  competent,  whatever  the 
right  of  action  to  be  enforced. 

1106.  If  the  debtor  has  several  domicils,  the  one  chosen  by  the  creditor  shall 
be  preferred. 

1107.  In  the  absence  of  a  fixed  domicil,  the  judge  of  the  place  where  the  con- 
tract was  made  shall  be  competent,  when  it  is  a  personal  right  of  action,  and  the 
judge  of  the  situation  of  the  thing,  when  the  right  of  action  is  real. 

1108.  If  the  things  which  form  the  subject-matter  of  the  real  action  are  various 
and  are  situate  in  diverse  places,  the  competent  judge  shall  be  the  one  of  the  place 

^)  See  Article  184  of  the  Code  of  Civil  Procedure,  Execution,  p.  18. 
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de  ellas,  adohde  primero  hubiere  ocurrido  el  demandante.    Lo  mismo  se  observara 
cuando  la  cosa  estuviere  ubicada  en  territorio  de  diversas  jurisdicciones. 

1109.  Es  competente  en  los  juicios  de  concurso  de  acreedores,  el  juez  del  do- 
micilio  del  deudor. 

1110.  En  los  casos  de  ausenoia  legalmente  comprobados,  es  juez  competente 
el  del  ultimo  domicilio  del  ausente,  y  si  se  ignora,  el  del  lugar  donde  se  baUe  la  mayor 
parte  de  los  bienes. 

1111.  Para  los  demds  casos  de  jurisdiccion  voluntaria,  es  competente  el  juez 
del  domicilio  del  que  promueve. 

1112.  Para  los  actos  prejudiciales,  es  competente  el  juez  que  lo  fuere  para  el 
negocio  principal;  si  se  tratare  de  providencia  precautoria  lo  sera  tambi6n,  en  caso 
de  urgencia,  el  juez  del  lugar  en  donde  se  baUe  el  demandado  6  la  cosa  que  debe 
ser  asegurada. 

1113.  Para  decretar  la  cancelacion  de  un  registro,  cuando  la  accidn  que  se 
entabla  no  tiene  mas  objeto  que  este,  es  competente  el  juez  a  cuya  jurisdiccion  est6 
sujeto  el  oficio  donde  aquel  se  asento;  pero  si  la  cancelacion  se  pidiere  como  incidental 
del  otro  juicio  6  accion,  podra  ordenarla  el  juez  que  conocio  del  negocio  principal. 

1114.  La  parte  que  promueva  una  competencia,  cuando  haga  uso  de  la  in- 
hibitoria,  excitara  por  medio  de  un  escrito  en  que  exponga  las  razones  legales  en 
que  la  funde,  la  jurisdiccion  del  juez  que  en  su  concepto  sea  el  competente,  pidi^ndole 
que  declare  serlo,  y  se  avoque  el  conocimiento  del  negocio. 

1115.  El  juez,  dentro  de  tres  dias  perentorios,  decidira  estableciendo  6  negando 
su  competencia.  La  resolucion  negativa  es  apelable  en  ambos  efectos,  y  el  tribunal 
superior  respectivo,  sin  mas  tramite  que  la  vista,  en  la  que  informaran  las  partes, 
si  quisieren,  confirmara  6  revocard  la  sentencia  en  los  t^rminos  que  previene  el 
art.  1342. 

1116.  La  sentencia  de  segunda  instancia  causara  ejecutoria,  y  de  ella  no  babra 
mas  recurso  que  el  de  responsabHidad. 

1117.  El  juez  inferior,  y  sea  que  el  mismo  haya  declarado  su  competencia, 
ya  sea  que  6sta  haya  sido  declarada  en  la  2.  °  instancia,  dirigira  oficio  inhibitorio  al 
juez  que  conozca  del  negocio,  exponiendo  las  razones  en  que  fimde  su  jurisdiccion, 
e  insertando  copia  de  su  sentencia  6  de  la  del  superior,  en  su  caso. 

1118.  El  juez  requerido  oira  a  la  parte  que  ante  61  litigue,  en  el  t^rmino  im- 
prorrogable  de  tres  dias,  y  en  el  de  otros  tres,  tambien  improrrogable,  resolvera  si 
se  inhibe  de  conocer  6  sostiene  la  competencia,  pudiendo  abrir  el  punto  a  prueba 
por  el  termino  de  tres  dias. 

1119.  La  primera  de  estas  resoluciones  es  apelable  en  ambos  efectos,  y  se  deci- 
dira en  el  plazo  y  t^rminos  senalados  en  el  art.  1115;  teniendo  tambi6n  lugar  lo 
dispuestb  en  el  art.  1116. 

1120.  Consentida  la  sentencia  en  que  el  juez  inferior  haya  accedido  a  la  in- 
hibitoria,  6  ejecutoriada  la  que  en  la  2.°  instancia  se  haya  dictado  en  ese  sentido, 
el  juez  requerido  remitira  al  requeriente  copia  autorizada  de  esas  sentencias  en  su 
respectivo  caso,  y  los  autos  de  que  se  trate,  a  fin  de  que  el  juicio  siga  en  su  curso 
legal. 

1121.  Si  el  juez  acepta  la  competencia,  lo  manifestara  por  oficio  al  requeriente, 
insertandole  copia  de  su  auto  y  exponiendo  lo  que  crea  conveniente  para  fundar 
su  juicio. 

1122.  El  juez  requeriente,  sin  nueva  audiencia  y  en  el  perentorio  tdrmino  de 
tres  dias,  decidira  si  insiste  6  no  en  la  competencia. 

1123.  La  resolucion  negativa  admite  apelacion  conforme  al  art.  1115.  Eje- 
cutoriada la  sentencia  que  se  haya  dictado  en  este  sentido,  el  juez  requeriente  lo 
avisara  al  requerido,  remiti^ndole  copia  del  faUo. 

1124.  Si  el  juez  insistiere  en  la  competencia,  lo  avisara  en  iguales  terminos 
al  requerido,  y  ambos,  dentro  de  tercero  dia,  remitiran  sus  actuaciones  al  tribunal 
de  competencias. 
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where  any  one  of  them  is  situate,  to  whom  the  plaintiff  has  first  resorted.  The 
same  shall  be  observed  when  the  thing  is  situate  in  the  territory  of  diverse  juris- 
dictions. 

1109.  The  judge  of  the  civil  domicil  of  the  debtor  is  competent  ia  insolvency 
proceedings  by  creditors. 

1110.  In  legally  proved  cases  of  absence,  the  competent  judge  is  the  one  of 
the  last  domicil  of  the  absent  person,  and,  if  this  is  unknown,  then  the  judge  of  the 
place  where  the  greater  part  of  the  property  is  to  be  found. 

1111.  For  the  other  cases  of  voluntary  jurisdiction,  the  judge  of  the  civil 
domicU  of  the  plaintiff  is  competent. 

1112.  For  preliminary  acts,  the  competent  judge  is  the  one  who  would  be 
competent  for  the  principal  matter;  if  it  is  a  question  of  precautionary  orders,  the 
judge  where  the  defendant  or  the  thing  which  has  to  be  secured  is  to  be  found  shall 
also  be  competent,  in  cases  of  urgency. 

1113.  For  the  purpose  of  ordering  entries  in  registers  to  be  cancelled,  when 
the  action  brought  is  only  directed  to  this  object,  that  judge  is  competent  to  whose 
jurisdiction  the  office  where  the  register  is  kept  is  subject;  but  if  cancellation  is 
sought  as  incidental  to  another  action  or  right,  the  judge  who  tried  the  principal 
matter  may  order  it. 

1114.  The  party  raising  the  question  of  competence,  when  he  avails  himself 
of  the  application  for  inhibition,  shall  suggest  the  jurisdiction  of  the  judge  who  in 
his  opinion  is  the  competent  judge  by  means  of  a  document  wherein  he  sets  forth 
the  legal  reasons  whereon  it  is  based,  asking  that  he  be  declared  competent  and 
that  the  cognisance  of  the  matter  be  removed. 

1115.  Within  an  absolute  period  of  three  days,  the  judge  shall  decide  by 
either  establishing  or  denying  h&  competence.  A  negative  decision  is  appealable 
with  stay  of  proceedings,  and  with  no  further  procedure  than  the  hearing,  the 
superior  tribunal,  wherein  the  parties  shall  address  the  court  if  they  wish,  shall 
confirm  or  reverse  the  judgment  in  the  terms  provided  by  article  1342. 

1116.  The  judgment  of  the  court  of  second  instance  shall  be  final  and  there 
shall  be  no  further  recourse  than  that  to  enforce  the  personal  liability  of  the 
judges. 

1117.  The  inferior  judge,  whether  he  be  the  same  as  has  declared  himself  to 
be  competent,  or  whose  competence  has  been  declared  by  the  court  of  second  in- 
stance, shall  address  a  notice  of  inhibition  to  the  judge  with  cognisance  of  the  matter, 
setting  out  the  reasons  on  which  his  jurisdiction  is  based,  and  inserting  a  copy  of 
his  judgment  or  that  of  the  superior  court,  as  the  case  may  be. 

1118.  The  judge  to  whom  the  request  is  addressed,  shall  hear  the  party  liti- 
gating before  him  in  the  absolute  term  of  three  days,  and  within  another  three  days, 
likewise  absolute,  he  shall  decide  if  he  is  inhibited  from  trying  the  case  or  supports 
his  competence,  with  power  to  open  the  matter  for  evidence  for  the  term  of  three 
days. 

1119.  The  former  of  these  decisions  is  appealable  with  stay  of  execution,  and 
the  appeal  shall  be  decided  in  the  period  and  terms  appointed  by  article  1115; 
and  the  provisions  of  article  1116  shall  also  apply. 

1120.  If  the  judgment  whereby  th&  inferior  judge  has  assented  to  the  inhibition 
is  assented  to,  or  when  the  judgment  of  the  court  of  second  instance  pronounced 
in  the  same  sense  has  become  final,  the  judge  addressed  shall  send  the  moving 
party  an  authenticated  copy  of  those  judgments,  as  the  case  may  be,  and  the  record 
in  question,  in  order  that  the  action  may  follow  its  legal  course. 

1121.  If  the  judge  accepts  competence,  he  shall  manifest  the  fact  by  an  official 
notice  to  the  moving  party,  inserting  a  copy  of  his  order  and  setting  out  what  he 
thinks  fit  as  the  basis  of  his  opinion. 

1122.  The  judge  making  the  request  shall  decide  whether  he  insists  on  com- 
petence or  not,  without  a  fresh  hearing  and  in  the  absolute  term  of  three  days. 

1123.  A  negative  decision  allows  of  an  appeal  under  article  1115.  When  the 
judgment  which  has  been  pronounced  in  this  sense  has  become  final,  the  judge 
making  the  request  shall  advise  the  judge  addressed  of  the  fact  and  shall  remit  him 
a  copy  of  the  judgment. 

1124.  If  the  judge  insists  on  competence,  he  shall  advise  the  judge  addressed 
in  like  terms,  and  within  three  days  both  shall  send  their  written  proceedings  to 
the  tribunal  which  judges  competence. 
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1125.  Cada  juez,  al  remitir  los  autos,  expondra  al  tribunal  las  razones  en  que 
se  funde,  sin  que  baste  referirse  a  las  constancias  del  expediente  respective. 

1126.  El  juez  que  no  remita  el  jnforme  prevenido  en  el  articulo  anterior,  in- 
currira  en  una  multa  de  cincuenta  a  doscientos  pesos,  segun  la  gravedad  de  la  falta; 
y  en  caso  de  desobediencia,  en  la  de  suspension  de  empleo  y  sueldo,  desde  dos  meses 
hasta  un  aiio. 

1127.  Recibidos  los  autos  de  competencia  en  el  tribunal  que  deba  decidirla, 
se  pasaran  al  Ministerio  piiblico  por  el  termino  de  tres  dias,  y  devueltos  por  el,  la 
sala  mandard  ponerlos  en  la  secretaria  &  la  vista  de  las  partes,  por  tres  dias  a  cada  una. 

1128.  Concluido  el  termino  senalado  en  la  parte  final  del  articulo  anterior, 
se  citara  dia  para  la  vista,  que  debera  verificarse  a  mas  tardar  dentro  de  seis  dias. 

1129.  En  la  vista  informara  el  representante  del  Ministerio  publico,  si  quisiere, 
y  lo  hard  precisamente  si  no  lo  hubiere  hecho  por  escrito,  pudiendo  hacerlo  tambien 
las  partes  6  sus  abogados. 

1130.  Contra  la  resolucion  del  tribunal  de  competencia  no  habra  mas  recurso 
que  el  de  responsabilidad. 

1131.  El  tribunal  remitira  los  autos  respectivos  al  juez  que  haya  declarado 
competente,  con  testimonio  de  la  sentencia. 

Capltulo  IX.    De  los  impedimentos,  recusaciones  y  excusas.^) 

1132.  Todo  magistrado  6  juez  se  tendra  por  forzosamente  impedido  para 
conocer  en  los  casos  siguientes:  1.°  En  negocios  en  que  tenga  interes  directo  6 
indirecto;  —  2.°  En  los  que  interesen  de  la  misma  manera  a  sus  parientes  con- 
sanguineos  en  linea  recta,  sin  limitacion  de  grados,  a  los  colaterales  dentro  del  cuarto 
grado  y  a  los  afines  dentro  del  segundo,  uno  y  otro  inclusive;  —  3.°  Cuando  tengan 
pendiente  el  juez  6  sus  expresados  parientes  un  pleito  semejante  al  de  que  se  trate; 

—  4.°  Siempre  que  entre  el  juez  y  alguno  de  los  interesados  haya  relacion  de  in- 
timidad  nacida  de  algiin  acto  rehgioso  6  civil,  sancionado  y  respetado  por  la  cos- 
tumbre;  —  5.°  Ser  el  juez  actuahnente  socio,  arrendatario  6  dependiente  de  alguna 
de  las  partes;  —  6.°  Haber  sido  tutor  6  curador  de  alguno  de  los  interesados,  6 
administrar  actualmente  sus  bienes;  —  7.°  Ser  heredero,  legatario  6  donatario  de 
alguna  de  las  partes;  • —  8.°  Ser  el  juez,  6  su  mujer,  6  sus  hijos,  deudores  6  fiadores 
de  alguna  de  las  partes;  —  9.°  Haber  sido  el  juez  abogado  6  procurador,  perito  6 
testigo  en  el  negocio  de  que  se  trate;  —  10.°  Haber  conocido  del  negocio  como  juez, 
arbitro  6  asesor,  resolviendo  algun  punto  que  afecte  a  la  sustancia  de  la  cuestion; 

—  11.  °  Siempre  que  por  cualquier  motivo  haya  extemado  su  opinion  antes  del  fallo ; 

—  12.°  Si  fuere  pariente  por  consanguinidad  6  afinidad  del  abogado  6  procurador 
de  alguna  de  las  partes,  en  los  mismos  grados  que  expresa  la  frac.  2.°  de  este 
articiJo. 

1133.  Las  causas  de  impedimento  no  pueden  ser  dispensadas  por  voluntad 
de  los  interesados:  las  de  sola  recusacion  si  pueden  serlo. 

1134.  En  cada  negocio,  cada  parte  podra  recusar  sin  causa,  linicamente  a  un 
magistrado,  a  un  juez  de  primera  instancia,  menor  6  de  paz,  a  un  secretario  y  a  un 
asesor. 

1135.  Las  recusaciones  con  causa  podran  proponerse  Hbremente  en  cualquier 
estado  del  pleito, 

1136.  En  los  concursos  solo  podra  hacer  uso  de  la  recusacion  el  representante 
legitimo  de  los  aoreedores  en  los  negocios  que  afecten  al  interes  general:  en  los  que 
afecten  al  interes  particular  de  alguno  de  los  acreedores,  podra  el  interesado  hacer 
uso  de  la  recusacion,  pero  el  juez  no  quedara  inhibido  mas  que  en  el  punto  de  que 
se  trate. 

1137.  Cuando  en  un  negocio  intervengan  varias  personas  antes  de  haber  nom- 
brado  representante  comtin,  conforme  al  art.  1060,  sosteniendo  una  misma  accion 
6  derecho,  6  Ugadas  en  la  misma  defensa,  se  tendran  por  una  sola  para  el  efecto  de 
la  recusacion.  En  este  caso  se  admitira  la  recusacion  cuando  la  proponga  la  mayoria 
de  los  interesados  en  cantidades :  si  entre  ellos  hubiere  empate,  decidira  la  mayoria 
de  personas,  y  si  aun  entre  estas  lo  hubiere,  se  deseohara  la  recusacion. 


1)  "V.  Ejeouoi6n  p.  18,  19,  20. 
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1125.  On  remitting  the  record,  each  judge  shall  explain  to  the  tribimal  the 
reasons  on  which  it  is  based,  and  it  shall  not  be  sufficient  to  refer  to  the  contents 
of  the  corresponding  fUe. 

1126.  The  judge  who  fails  to  remit  the  memorandum  required  by  the  preceding 
article,  shall  incur  a  fine  of  from  fifty  to  two  hundred  'pesos ,  according  to  the  gravity 
of  the  fault;  and  in  case  of  disobedience,  shall  be  suspended  from  employment  and 
pay  for  from  two  months  to  one  year. 

1127.  When  the  record  of  competence  has  been  received  by  the  tribunal  which 
has  to  decide  the  question,  it  shall  go  to  the  Public  Attorney  for  the  term  of  three 
days,  and  on  being  returned  by  him,  the  Chamber  shall  order  it  to  be  placed  in  the 
office  of  the  Court  for  the  inspection  of  the  parties  for  three  days  each. 

1128.  On  the  conclusion  of  the  term  mentioned  in  the  last  part  of  the  pre- 
ceding article,  a  day  shall  be  appointed  for  the  hearing,  which  must  take  place 
within  six  days  at  the  latest. 

1129.  The  representative  of  the  Public  Attorney  shall  address  the  Court  at  the 
hearing,  if  he  wishes,  and  shall  of  necessity  do  so  when  he  has  not  done  so  in  writing, 
and  the  parties  or  their  advocates  may  do  the  same. 

1130.  The  remedy  by  way  of  enforcing  the  personal  liability  of  the  judges 
shall  be  the  only  recourse  against  the  decision  of  the  tribunal  of  competence. 

1131.  The  tribvmal  shall  send  the  record  in  question  to  the  judge  whom  it  has 
declared  competent,  with  a  certified  copy  of  the  judgment. 

Chapter  IX.    Impediments,  challenges  and  excuses.^) 

1132.  Every  appeal  and  ordinary  judge  shall  be  deemed  to  be  compulsorily 
prevented  from  acting  judicially  in  the  following  cases:  1.  In  matters  wherein  he 
has  a  direct  or  indirect  interest;  —  2.  In  those  matters  which  concern  in  the  same 
way  his  blood  relations  in  the  direct  line  without  limit  of  degree,  his  collaterals 
within  the  fourth  degree  or  his  relations  by  marriage  within  the  second,  both  inclu- 
sive ;  —  3.  When  the  judge  or  his  said  relations  have  a  pending  action  which  is  similar 
to  the  one  in  question;  —  4.  Whenever  there  is  an  intimate  relation  between  the 
judge  and  one  of  the  interested  persons,  bom  of  some  rehgious  or  civil  act,  sanctioned 
and  respected  by  custom;  —  5.  When  the  judge  is  at  the  time  partner,  lessee  or 
dependent  of  one  of  the  parties ;  —  6.  When  he  has  been  guardian  or  curator  of  one 
of  the  persons  interested,  or  at  the  time  is  administrator  of  his  property;  —  7.  When 
he  is  heir,  legatee  or  donee  of  one  of  the  parties ;  —  8.  When  the  judge,  or  his  wife, 
or  his  children  are  debtors  or  guarantors  of  one  of  the  parties ;  —  9.  When  the  judge 
has  been  advocate  or  solicitor,  expert  or  witness  in  the  matter  in  question;  — 
10.  When  he  has  had  cognisance  with  the  matter  as  judge,  arbitrator  or  assessor,  and 
has  decided  a  point  which  affects  the  substance  of  the  matter;  —  11.  Whenever  for 
any  reason  he  has  given  expression  to  his  opinion  before  judgment;  —  12.  If  he  is 
a  relation  by  consanguinity  or  affinity  of  the  advocate  or  solicitor  of  one  of  the 
parties,  in  the  same  degrees  as  expressed  in  section  2  of  this  article. 

1133.  The  causes  of  an  impediment  cannot  be  waived  by  the  wUl  of  the  per- 
sons concerned:  but  those  of  mere  challenge  may  be  waived. 

1134.  In  each  matter,  each  party  may  without  cause  once  challenge  one 
appeal  judge,  one  judge  of  first  instance,  one  lesser  judge  or  justice  of  the  peace, 
one  master  and  one  assessor. 

1135.  Challenges  with  cause  may  be  put  forward  freely  at  any  stage  of  the 
action. 

1136.  In  insolvency  proceedings,  the  lawful  representative  of  the  creditors 
may  alone  make  use  of  the  right  of  challenge  in  matters  which  affect  the  general 
interest;  in  those  which  affect  the  particular  interest  of  one  of  the  creditors,  the 
person  concerned  may  make  use  of  the  right  of  challenge,  but  the  judge  shall  only 
be  inhibited  as  regards  the  point  in  question. 

1137.  When  several  persons  intervene  in  a  matter  before  they  have  appointed 
a  common  representative  imder  article  1060,  and  support  the  same  right  of  action 
or  right,  or  are  concerned  in  the  same  defence,  they  shall  be  deemed  one  person 
only  for  the  purpose  of  the  right  of  challenge.  In  this  event,  the  challenge  shall  be 
admitted  when  the  majority  of  the  persons  interested  in  sums  of  money  put  it 
forward,  if  there  is  a  tie  between  them,  the  majority  of  the  individuals  shall  decide, 
and  if  there  is  again  a  tie  among  them,  the  challenge  shall  be  rejected. 

1)  See  Execution,  pp.  18 — 20. 
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1138.  Son  justas  causas  de  recusaci6n  todas  las  que  constituyen  impedimento, 
con  arreglo  al  art.  1132,  y  ademas  las  siguientes:  1.°  Seguir  alg6n  proceso  en  que 
sea  juez,  6  arbitro,  6  arbitrador  alguno  de  los  litigantes;  —  2.°  Haber  seguido  el 
juez,  su  mujer  6  sus  parientes  por  consanguinidad  6  afinidad,  en  los  grades  que 
expresa  la  fraccion  2.°  del  art.  1132,  una  causa  criminal  contra  alguna  de  las  partes; 
—  3.°  Seguir  actualmente  con  alguna  de  las  partes,  el  juez  6  las  personas  citadas 
en  la  fraccion  anterior,  un  proceso  civil,  6  no  Uevar  un  ano  de  terminado  el  que 
antes  hubieren  seguido;  —  4.°  Ser  actualmente  el  juez  acreedor,  arrendador,  co- 
mensal  6  principal  de  alguna  de  las  partes;  —  5.°  Ser  el  juez,  su  mujer  6  sus  hijos, 
acreedores  6  deudores  de  alguna  de  las  partes;  —  6.°  Haber  sido  el  juez  administra- 
dor  de  algiin  establecimiento  6  compaiiia  que  sea  parte  en  el  proceso ;  —  7.  °  Haber 
gestionado  en  el  proceso,  haberlo  recomendado  6  contribuido  a  los  gastos  que 
ocasione;  —  8.°  Haber  conocido  en  el  negocio  en  otra  instancia,  faUando  como 
juez ;  —  9.  °  Asistir  a  convites  que  diere  6  costeare  alguno  de  los  litigantes,  despues 
de  comenzado  el  proceso,  6  tener  mucha  familiaridad  con  alguno  de  eUos,  6  vivir 
con  el  en  su  compania,  en  una  misma  casa;  —  10.°  Admitir  dadivas  6  servicios 
de  alguna  de  las  partes;  —  11.°  Hacer  promesas,  amenazar  6  manifestar  de  otro 
modo  su  odio  6  afeccion  por  alguno  de  los  litigantes. 

1139.  Los  tribunales  y  jueces  podran  admitir  como  legitima  toda  recusacion 
que  se  funde  en  causas  andlogas  y  de  igual  6  mayor  entidad  que  las  referidas. 

1140.  En  la  calif icacion  de  las  causas  expresadas  en  el  art.  1138,  se  atendera 
a  las  circunstancias  particulares  que  concurran,  a  fin  de  apreciar  si  son  motives 
bastantes  para  coartar  la  independencia  del  juez  6  para  dudar  de  su  imparciaUdad. 

1141.1)  No  se  recusables  los  jueces:  1.°  En  las  diligencias  de  reconocimiento 
de  documentos  y  en  las  relatives  a  declaraciones  que  deban  servir  para  preparar 
el  juicio;  —  2.°  Al  cumpHmentar  exhortos;  —  3.°  En  las  demas  diligencias  que 
les  encomienden  otros  jueces  6  tribunales;  —  4.°  En  las  diligencias  de  mera  eje- 
cucion,  mas  si  lo  seran  en  las  de  ejecucion  mixta;  —  5.°  En  los  demds  actos  que 
no  radiquen  jurisdiccion  ni  importen  conocimiento  de  causa. 

1142.  Ninguna  recusacion  es  admisible  contra  los  magistradps,  cuando  formen 
tribunal  de  casacion  6  de  nulidad. 

1143.  En  las  diligencias  precautorias,  en  los  juicios  ejecutivos  y  en  los  proce- 
dimientos  de  apremio,  no  se  dard  curso  k  ninguna  recusacion  sino  practicado  el 
aseguramiento,  hecho  el  embargo  6  desembargo  en  su  caso,  6  expedida  y  fijada  la 
cedula. 

1144.  Antes  de  contestada  la  demanda  6  de  oponerse  las  excepciones  dilatorias 
en  su  caso,  no  cabe  recusacion. 

1145.  Si  se  declarase  inadmisible  6  no  probada  la  segunda  causa  de  recusacion 
que  se  haya  interpuesto,  no  se  volverd  a  admitir  otra  reousaci6n  con  causa,  aunque 
el  recusante  proteste  que  la  causa  es  superveniente  6  que  no  habia  tenido  conocimiento 
de  eUa. 

1146.  Los  tribunales  y  los  jueces  haran  constar  la  bora  en  que  se  pronuncien 
los  autos  de  citacion  para  la  vista  6  para  sentencia,  y  una  vez  pronunciados  ninguna 
recusacion  es  admisible,  a  menos  de  cambio  en  el  personal  del  juzgado  6  tribunal. 
En  este  caso  la  recusacion  sera  admisible  si  se  bace  dentro  de  los  tres  dias  siguientes 
a  la  notificacion  del  primer  auto  6  decreto  proveido  por  el  nuevo  personal, 

1147.  La  recusacion  suspende  la  jurisdiccion  del  funcionario,  entretanto  se 
calif ica  y  decide. 

1148.  Una  vez  interpuesta  la  recusacion  con  causa,  las  partes  no  podr4n  alzarla 
en  ningun  tiempo.  Las  recusaciones  sin  causa  pueden  alzarse  libremente  antes  de 
ser  admitidas. 

1149.  Los  magistrados,  jueces,  asesores  y  secretarios  podran  excusarse  por 
las  mismas  causas  por  las  que  pueden  ser  reousados. 

1150.  La  calificacion  de  la  excusa  se  hara  por  el  funcionario  6  funcionarios 
que  deban  conocer  de  la  recusacion. 


1)  V.  Eieouoi6n  p.  19. 
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1138.  All  the  causes  which  constitute  impediments  under  article  1132  are 
just  causes  of  challenge  with  the  addition  of  the  following:  1.  The  active  existence 
of  a  process  in  which  one  of  the  Utigants  is  judge  or  arbiter  or  arbitrator ;  —  2.  When 
the  judge,  his  wife  or  his  relations  by  consanguinity  or  affinity  within  the  degrees 
expressed  in  section  2  of  article  1132,  have  prosecuted  a  criminal  cause  against  one 
of  the  parties ;  —  3.  When  the  judge  or  one  of  the  persons  mentioned  in  the  preceding 
section  is  at  the  time  prosecuting  a  civil  process  against  one  of  the  parties,  ob  when 
a  year  has  not  expired  since  the  termination  of  one  which  he  has  previously 
prosecuted;  —  4.  When  the  judge  is  at  the  time  creditor,  lessor,  intimate  or  principal 
of  one  of  the  parties;  —  5.  When  the  judge,  his  wife  or  children  are  creditors  or 
debtors  of  one  of  the  parties;  —  6.  When  the  judge  has  been  administrator  of  some 
establishment  or  association  which  is  party  to  the  process;  —  7.  When  he  has  acted 
in  the  process,  has  advised  it  or  contributed  to  the  expenses  occasioned  thereby; 

—  8.  When  he  has  tried  the  matter  in  another  coiirt  and  pronounced  judgment; 

—  9.  When  he  has  been  present  at  parties  which  one  of  the  litigants  gave  or  paid 
for,  after  the  commencement  of  the  process,  or  has  much  familiarity  with  one  of 
them,  or  is  living  with  him  in  his  company,  in  the  same  house ;  —  10.  When  he  allows 
gifts  or  services  from  one  of  the  parties;  —  11.  When  he  makes  promises,  threatens 
or  otherwise  manifests  his  hatred  or  affection  for  one  of  the  litigants, 

1139.  The  tribunals  or  judges  may  admit  as  legitimate  all  challenges  which 
are  based  on  analogous  causes  of  equal  or  greater  moment  as  compared  with  those 
expressed. 

1140.  In  characterising  the  causes  expressed  in  article  1138,  attention  shall  be 
paid  to  the  particular  circumstances  attending  them,  with  the  object  of  judging 
if  they  form  sufficient  reasons  for  influencing  the  independence  of  the  judge  or 
of  casting  doubt  on  his  impartiality. 

1141.1)  Judges  cannot  be  challenged :  1.  In  the  proceedings  for  acknowledging 
documents  or  in  those  which  relate  to  declarations  which  are  to  serve  as  preliminaries 
to  the  action;  —  2.  In  carrying  out  letters  of  request;  —  3.  In  other  proceedings 
which  are  entrusted  to  them  by  other  judges  or  tribunals;  —  4,  In  proceedings  of 
mere  execution,  but  they  may  be  challenged  in  proceedings  of  mixed  execution; 

—  5.  In  such  other  acts  as  do  not  fix  the  jurisdiction  or  involve  the  cognisance  of 
the  cause. 

1142.  No  challenge  is  admissible  against  the  judges  of  appeal,  when  they  form 
part  of  the  Tribimals  of  Cassation  or  Nullity, 

1143.  No  challenge  shall  be  allowed  to  proceed  in  precautionary  proceedings, 
in  executive  actions  or  in  proceedings  of  apremio,  without  security  being  given,  or 
the  arrest  being  made  or  discharged,  as  the  case  may  be,  or  without  the  proper  notice 
being  issued  and  posted  up. 

1144.  No  challenge  may  be  made  before  the  claim  has  been  answered  or  the 
dilatory  pleas  have  been  entered,  as  the  case  may  be. 

1145.  If  a  second  cause  of  challenge  which  may  have  been  entered  is  declared 
to  be  inadmissible  or  not  proved,  no  other  challenge  with  cause  shown  shall  be  again 
allowed,  although  the  challenger  protests  that  the  cause  has  happened  subsequently 
or  that  he  had  no  knowledge  thereof. 

1146.  The  tribunals  and  judges  shall  make  a  note  of  the  hour  at  which  orders 
for  citation  to  the  hearing  or  for  judgment  are  pronounced,  and  when  once  they 
have  been  pronounced  no  challenge  is  admissible,  except  in  the  event  of  a  change 
in  the  personnel  of  the  court  or  tribunal.  In  this  case,  the  challenge  shall  be  admissible 
if  it  is  made  within  the  three  days  following  the  notification  of  the  first  order  or 
decree  pronounced  by  the  new  member. 

1147.  Challenges  suspend  the  jurisdiction  of  the  functionary  tmtil  they  are 
adjudged  and  decided  upon. 

1148.  As  soon  as  a  challenge  with  cause  is  entered,  the  parties  shaU  have  no 
power  to  recall  it  at  any  time.  Challenges  without  cause  alleged  may  be  freely 
withdrawn  before  they  are  allowed. 

1149.  Appeal  and  ordinary  judges,  assessors  and  masters  may  excuse  them- 
selves for  the  same  causes  as  those  for  which  they  may  be  challenged. 

1150.  Characterisation  of  excuses  shall  be  made  by  the  functionary  or  function- 
aries who  have  to  try  challenges. 

1)  See  Execution,  p.  19. 
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Capitulo  X.    Medios  preparatories  del  juicio. 

1151.1)  El  juicio  podra  prepararse:  1.°  Pidiendo  declaracion  bajo  protesta  el 
que  pretends  demandar  a  aquel  contra  quien  se  propone  dirigir  la  demanda,  acerca 
de  algun  hecho  relativo  a  su  personalidad;  —  2.°  Pidiendo  la  exhibioion  de  la  cosa 
mueble,  que  en  su  case  haya  de  ser  objeto  de  accion  real  que  se  trate  de  entablar; 
—  3.°  Pidiendo  el  comprador  al  vendedor,  6  el  vendedor  al  comprador  en  el  caso 
de  eviccion,  la  exhibioion  de  titulos  u  otros  documentos  que  se  refieran  a  la  cosa 
vendida ;  —  4.  °  Pidiendo  un  socio  6  comunero  la  presentacion  de  los  documentos  y 
cuentas  de  la  sociedad  6  comunidad,  al  consocio  6  condueno  que  los  tenga  en  su  poder. 

1152.  Tambi^n  puede  prepararse  el  juicio  por  medio  de  testigos  cuando  estos 
sean  de  edad  avanzada  6  se  haUen  en  peligro  inminente  de  perder  la  vida  6  proximos 
a  ausentarse  a  un  lugar  con  el  cual  sean  tardias  6  dificiles  las  comunicaciones,  y  no 
pueda  deducirse  aun  la  accion  por  depender  su  ejercicio  de  un  plazo  6  de  una  con- 
dicion  que  no  se  hayan  cumpUdo  todavia. 

1153.  Puede  igualmente  pedirse  la  informacion  de  testigos  para  probar  alguna 
excepcion  siempre  que  la  prueba  sea  iudispensable  y  los  testigos  se  encuentren  en 
alguno  de  los  casos  senalados  en  el  articulo  anterior. 

1154.  Contra  la  resolucion  del  juez  que  conceda  la  diligencia  preparatoria  no 
habra  mas  recurso  quel  el  de  responsabyidad.  Contra  la  resolucion  que  la  deniegue 
habra,  ademas  de  este,  el  de  apelacion  en  ambos  efectos  si  fuere  dictada  por  un  juez 
de  primera  instancia,  6  el  de  revocacion  si  fuere  dictada  por  Tin  juez  menor  6  de  paz. 

1155.  Fuera  de  los  casos  senalados  en  los  arts.  1151  a  1153  no  se  podra,  antes 
de  la  demanda,  articular  posiciones,  ni  pedir  declaraciones  de  testigos  ni  otra  alguna 
diligencia  de  prueba:  las  que  se  pidan  deberan  rechazarse  de  piano,  y  si  alguna  se 
practicare  no  tendra  ningun  valor  en  juicio. 

1156.  No  seran  procedentes,  conforme  a  la  frac.  1.°  del  art.  1151,  las  declara- 
ciones que  no  tengan  por  objeto  exclusivo  la  personaUdad  del  declarante,  sino  que 
se  extiendan  a  puntos  de  hecho  6  de  derecho  sobre  el  fondo  de  la  cuestion  Htigiosa, 
a  cuyo  efecto  el  juez  cahficara  previamente  el  interrogatorio  presentado. 

1157.  La  accion  que  puede  ejercitarse  conforme  a  la  frac.  2.  °  del  art.  1151  procede 
contra  cualquiera  persona  que  tenga  en  su  poder  las  cosas  que  en  ella  se  mencionan. 

1158.  Las  dUigencias  preparatorias  de  que  tratan  la  frac.  2.°  del  art.  1151, 
y  las  que  autorizan  los  1152  y  1153,  se  practicaran  con  citacion  de  la  parte  contraria. 

1159.  Si  citada  la  parte  no  comparece,  se  procedera  en  su  rebeldia.  En  este 
caso,  las  dihgencias  se  entenderan  con  el  representante  del  Ministerio  pubHco. 

1160.  Si  las  partes  convienen  en  que  las  declaraciones  rendidas  se  publiquen, 
se  dara  testimonio  de  eUas  a  los  interesados,  archivandose  los  originales. 

1161.  Si  alguna  de  laa  partes  se  opone  a  la  pubUcacion,  asi  como  cuando  las 
declaraciones  se  hayan  recibido  en  rebel(Ma,  el  juez  dispondrd.  que,  cerradas  y  selladas, 
se  depositen  en  la  secretaria  del  juzgado,  haciendo  constar  en  la  cubierta  del  pliego 
el  contenido  de  este  y  dando  de  esta  constancia  un  certificado  a  cada  una  de  las  partes. 

1162.  Promovido  el  juicio  y  en  termino  de  prueba,  el  juez,  A,  peticion  del  que 
pidio  las  declaraciones  y  con  citacion  de  la  contraria,  abrira  el  pUego  y  agregara  la 
prueba  a  las  demas  que  la  parte  hubiere  rendido. 

1163.  Si  el  tenedor  del  documento  6  cosa  mueble  fuere  el  mismo  a  quien  se 
va  a  demandar,  y  sin  causa  alguna  se  negare  a  exhibirlos,  se  le  apremiara  por  los 
medios  legales ;  y  si  aun  asi  resistiere  la  exhibicion,  6  destruyere,  deteriorare  li  ocultare 
aquellos,  6  con  dolo  6  malicia  dejare  de  poseerlos,  satisfara  todos  los  danos  y  per- 

1)  V.  Ejecuoidn  p.  20. 
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Chapter  X.     Measures  preparatory  of  the  action. 

1151.1)  Actions  may  be  prepared:  1.  By  the  person  who  proposes  to  make 
a  claim  asking  for  a  declaration  under  protest  from  the  person  against  whom  he 
intends  to  direct  the  claim,  about  some  fact  relating  to  his  personaUty  (Zocms  standi) ; 
—  2.  By  asking  for  the  production  of  some  chattel,  which  may  have  to  be  the  subject- 
matter  of  the  real  action  which  it  is  proposed  to  initiate;  —  3.  By  the  buyer  asking 
the  seller,  or  the  seller  asking  the  buyer  in  a  case  of  eviction  for  the  production  of 
the  documents  of  title  and  other  documents  relating  to  the  thing  sold;  —  4.  By  a 
partner  or  co-owner  asking  for  the  production  of  the  documents  and  accounts  of  the 
association  or  community  by  the  fellow-members  or  co-owners  who  have  them  in 
their  control. 

1152.  Actions  may  also  be  prepared  by  means  of  witnesses,  when  they  are  of 
an  advanced  age  or  are  in  imminent  peril  of  losing  their  lives  or  are  on  the  point  of 
removing  to  a  place  with  which  the  means  of  communication  are  slow  or  difficult, 
and  when  the  action  cannot  yet  be  brought  through  its  exercise  depending  on  a 
time  or  condition  which  has  not  yet  been  fulfilled. 

1153.  The  evidence  of  witnesses  may  also  be  sought  for  proving  a  defence,  pro- 
vided that  the  evidence  is  indispensable  and  the  witnesses  are  in  one  of  the  cir- 
cumstances mentioned  in  the  preceding  article. 

1154.  There  is  no  remedy  other  than  that  of  his  personal  liability  against 
the  decision  of  a  judge  who  grants  a  preparatory  proceeding.  Against  a  decision 
which  refuses  this,  there  shall  also  be  an  appeal  with  stay  of  proceedings,  if  it  is 
pronounced  by  a  judge  of  first  instance,  and  an  appeal  by  way  of  revocation,  if 
it  is  pronounced  by  a  lesser  judge  or  a  justice  of  the  peace. 

1155.  Apart  from  the  cases  mentioned  in  articles  1151  to  1153  no  interroga- 
tories may  be  drawn  up  previous  to  the  claim,  nor  may  an  application  be  made  for 
the  evidence  of  witnesses  to  be  taken,  or  any  other  probatory  proceeding.  Such  as 
may  be  asked  for  must  be  promptly  rejected,  and  if  any  such  measure  is  taken,  it 
shall  be  invalid  in  legal  proceedings. 

1156.  In  accordance  with  section  1  of  article  1151,  declarations  which  are  not 
exclusively  directed  to  the  locus  standi  of  the  deponent,  but  which  extend  to  matters 
of  fact  or  of  law  which  concern  the  substance  of  the  question  in  litigation,  shall 
not  be  allowed,  for  which  purpose  the  judge  shall  previously  consider  and  decide 
on  the  question  presented. 

1157.  The  right  of  action  which  may  be  enforced  vmder  section  2  of  article 
1151  is  available  against  any  person  who  has  the  things  therein  mentioned  in  his 
control. 

1158.  The  preparatory  proceedings  mentioned  in  section  2  of  article  1151,  and 
those  which  are  authorised  by  articles  1152  and  1153  shall  be  taken  on  citation 
of  the  opposite  party. 

1159.  If  the  party  fails  to  appear  after  citation,  proceedings  shall  continue 
in  his  absence.  In  this  case,  the  measures  shall  be  addressed  to  the  representative 
of  the  Public  Attorney. 

1160.  If  the  parties  agree  that  the  declarations  made  should  be  published, 
a  certified  copy  thereof  shall  be  given  to  the  persons  concerned,  and  the  originals 
shall  be  filed. 

1161.  If  one  of  the  parties  objects  to  the  publication,  as  also  when  the  declara- 
tions are  taken  in  a  party's  absence,  the  judge  shall  order  that  after  they  have 
been  closed  and  sealed  they  be  deposited  in  the  office  of  the  court,  after  noting 
the  contents  thereof  on  the  covering  sheet,  this  note  being  certified  by  each  of  the 
parties. 

1162.  After  the  action  has  been  brought  and  during  the  term  for  evidence, 
the  judge,  on  the  application  of  the  party  who  asked  for  the  declarations  and  after 
citing  the  opposite  party,  shaU  open  the  cover  and  annex  the  evidence  to  the  other 
evidence  tendered  by  the  party. 

1163.  If  the  person  in  possession  of  documents  or  chattels  is  the  same  as  the 
person  about  to  be  sued,  and  refuses  to  produce  them  without  any  cause,  he  shall 
be  compelled  by  legal  means ;  and  if  he  still  resists  production,  or  destroys  or  dam- 
ages or  conceals  them,  or  ceases  to  possess  them  through  fraud  or  malice,  he  shaU 

1)  See  Execution,  p.  20. 
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juicios  que  se  hayan  seguido,  quedando,  ademas,  sujeto  i  la  responsabilidad  criminal 
en  que  hubiere  incurrido. 

1164.  Si  el  tenedor  de  quien  se  habla  en  el  articulo  precedente  alegare  alguna 
causa  para  no  exhibirlos,  se  dard  vista  por  tres  dias  a  la  otra  parte  de  la  oposicion 
formulada :  con  lo  que  esta  exponga,  si  se  considerare  necesario,  se  recibira  el  incidente 
a  prueba  por  cinco  dias  improrrogables :  concluido  este  t^rmino  se  citara  a  las  partes 
para  que  dentro  de  tres  dias  aleguen  lo  que  a  su  derecho  convenga  en  vista  de  las 
pruebas  rendidas,  y  pronunciara  la  sentencia  dentro  de  otros  tres  dias  improrrogables. 

1165.  Contra  la  resolucion  que  se  dicte  en  el  caso  del  articulo  anterior,  sera 
admisible  la  apelacion  en  ambos  efeotos,  si  fuere  apelable  la  sentencia  definitiva  en 
el  juicio  que  se  prepara. 

1166.  Si  el  tenedor  del  documento  6  cosa  mueble  no  fuere  la  persona  a  quien 
se  va  a  demandar,  la  accion  para  que  lo  exMba  se  ejercitara  en  el  juicio  ordinario, 
conforme  al  titulo  II  de  este  Libro. 

1167.1)  Puede  prepararse  la  accion  ejecutiva  pidiendo  el  reconocimiento  de  la 
firma  de  los  documentos  mercantiles.  Cuando  el  deudor  se  niegue  a  reconocer  su 
firma,  se  dara  por  reconocida  siempre  que,  citado  por  dos  veces  para  el  reconoci- 
miento, no  comparezca,  6  requerido  por  dos  veces  en  la  misma  diligencia,  rebuse 
contestar  si  es  6  no  suya  la  firma. 

Capitulo  XI.    De  las  providencias  precautorias. 

1168.1^)  Las  providencias  precautorias  podran  dictarse :  1.  °  Cuando  hubiere  temor 
de  que  se  ausente  ti  oculte  la  persona  contra  quien  deba  entablarse  6  se  haya  en- 
tablado  una  demanda ;  —  2.  °  Cuando  se  tema  que  se  oculten  6  dilapiden  los  bienes 
en  que  debe  ejercitarse  una  accion  real;  —  3.°  Cuando  la  accion  sea  personal, 
siempre  que  el  deudor  no  tuviere  otros  bienes  que  aqueUos  en  que  se  ha  de  prac- 
ticar  la  diligencia  y  se  tema  que  los  oculte  6  enajene. 

1169.  Las  disposiciones  del  articulo  anterior  comprenden,  no  solo  al  deudor, 
sino  tambien  a  los  tutores,  socios  y  administradores  de  bienes  ajenos. 

1170.  Las  providencias  precautorias  establecidas  por  este  Codigo  podran  de- 
oretarse,  tanto  como  actos  prejudiciales,  como  despues  de  iniciado  el  juicio  respectivo : 
en  este  segundo  caso  la  providencia  se  sustanciara  en  incidente  por  cuerda  separada, 
y  conocera  de  eUa  el  juez  6  tribunal  que  al  ser  presentada  la  solicitud  est6  conociendo 
el  negocio. 

1171.  No  piieden  dictarse  otras  providencias  precautorias  que  las  establecidas 
en  este  Codigo,  y  que  exclusivamente  consistiran  en  el  arraigo  de  la  persona  en  el 
caso  de  la  frac.  1.  °  del  art.  1168,  y  en  el  secuestro  de  bienes  en  los  casos  de  las  fracs.  2.  ° 
y  3.°  del  mismo  articulo. 

1172.1)  El  que  pida  la  providencia  precautoria  debera  acreditar  el  derecho  que 
tiene  para  gestionar  y  la  necesidad  de  la  medida  que  soUcita. 

1173.  La  prueba  puede  consistir  en  documentos  6  en  testigos  idoneos,  que 
seran  por  lo  menos  tres. 

1174.1)  Si  el  arraigo  de  una  persona,  para  que  conteste  en  juicio,  se  pide  al  tiempo 
de  entablar  la  demanda,  bastara  la  peticion  del  actor  para  que  se  haga  al  demandado 
la  correspondiente  notificacion. 

1175.  En  el  caso  del  articulo  anterior,  la  providencia  se  reducira  a  prevenir 
al  demandado  que  se  ausente  del  lugar  del  juicio  sin  dejar  representante  legitime, 
suficientemente  instruido  y  expensado,  para  responder  a  las  resultas  del  juicio. 

1176.  Si  la  peticion  de  arraigo  se  presenta  antes  de  entablar  la  demanda,  ademas 
de  la  prueba  que  exige  el  art.  1172,  el  actor  debera  dar  una  fianza  a  satisf accion  del 
juez  de  responder  de  los  danos  y  perjuicios  que  se  sigan  si  no  se  entabla  la  demanda. 

1177.  El  que  quebrantare  el  arraigo  sera  castigado  con  la  pena  que  senala  el 
Codigo  Penal  respectivo  al  delito  de  desobediencia  a  un  mandato  legitimo  de  la 
autoridad  pubUca,  sin  perjuicio  de  ser  compeUdo  por  los  medios  de  apremio  que 
correspondan  a  volver  al  lugar  del  juicio.  En  todo  caso,  se  seguira  6ste,  segun  su 
naturaleza,  conforme  a  las  reglas  comunes. 

1)  V.  Ejeouoion  p.  21. 
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pay  all  the  damage  which  may  have  been  caiised,  and  shall  also  remain  subject  to 
such  criminal  liability  as  he  may  have  incurred. 

1164.  If  the  possessor  mentioned  in  the  preceding  article  alleges  some  cause 
for  not  producing  them,  the  objection  formulated  shall  be  shown  to  the  other  party 
for  three  days.  This  interlocutory  matter  shall  be  received  for  evidence  for  an 
absolute  period  of  five  days  together  with  the  observations  of  the  opponent,  if  these 
are  considered  necessary.  At  the  conclusion  of  this  term,  the  parties  shall  be  cited  to 
submit  within  three  days  what  supports  their  claims  in  view  of  the  evidence  given, 
and  judgment  shall  be  pronounced  within  another  absolute  period  of  three  days. 

1165.  An  appeal  shall  be  admissible  with  stay  of  execution  against  the  decision 
pronounced  in  the  case  of  the  preceding  article,  if  the  final  judgment  in  the  action 
which  is  in  preparation  would  be  appealable. 

1166.  If  the  possessor  of  the  document  or  chattel  is  not  the  person  about  to 
be  sued,  the  right  to  production  shall  be  enforced  in  an  ordinary  action  in  accord- 
ance with  Title  11  of  this  Book. 

1167.^)  Executive  actions  may  be  prepared  by  asking  for  the  acknowledg- 
ment of  the  signatures  to  commercial  documents.  When  the  debtor  refuses  to  acknow- 
ledge his  signature,  it  shall  be  deemed  to  be  acknowledged,  whenever  he  fails  to 
appear  after  being  twice  cited  to  make  such  acknowledgment,  or  after  being  twice  so 
requested  in  the  same  proceeding,  he  refuses  to  answer  whether  it  is  his  signature  or  not. 

Chapter  XI.    Precautionary  orders. 

1168.^)  Precautionary  orders  may  be  made:  1.  When  it  is  feared  that  the 
person  against  whom  an  action  is  to  be  filed  or  has  been  filed,  may  absent  or  conceal 
himself;  —  2.  When  it  is  feared  that  property  on  which  a  real  right  of  action  is  to 
be  enforced,  may  be  concealed  or  damaged;  —  3.  When  the  right  of  action  is  per- 
sonal, provided  that  the  debtor  has  no  other  property  than  that  to  be  affected  by 
the  order  and  it  is  feared  that  he  may  conceal  or  sell  it. 

1169.  The  provisions  of  the  preceding  article  include  not  only  the  debtor,  but 
also  the  guardians,  partners  and  administrators  of  another's  property. 

1170.  The  precautionary  orders  enacted  by  this  Code  may  be  made  both  as 
acts  previous  to  the  commencement  of  actions,  and  after  the  action  in  question  has 
been  initiated ;  in  this  latter  case,  the  order  shall  be  substantiated  as  an  interlocutory 
matter  on  a  separate  file,  and  the  same  judge  or  tribunal  shall  have  cognisance 
thereof  as  has  cognisance  of  the  principal  matter  at  the  time  of  the  application 
being  made. 

1171.  No  other  precautionary  orders  may  be  made  than  those  enacted  by 
this  Code,  and  they  shall  consist  exclusively  of  the  me  exeat  order  in  the  case  of  sec- 
tion 1  of  article  1168,  and  of  the  sequestration  of  property  in  the  cases  of  sections 
2  and  3  of  the  same  article. 

1172.^)  The  person  applying  for  a  precautionary  order  must  prove  his  right 
to  take  proceedings  and  the  necessity  of  the  measure  requested  by  him. 

1173.  The  evidence  must  consist  of  documents  or  credible  witnesses,  who 
shall  be  three  at  least. 

1174.1)  If  a  we  exeat  order  against  a  persoij  is  applied  for  at  the  time  of  filing 
the  claim,  for  the  purpose  of  his  defending  the  action,  the  application  of  the  plain- 
tiff shall  be  sufficient  for  the  corresponding  notification  to  be  made  on  the  defendant. 

1175.  In  the  case  of  the  preceding  article,  the  order  shall  be  confined  to  for- 
bidding the  defendant  to  remove  from  the  place  of  the  action  without  leaving  a 
lawful  representative,  sufficiently  instructed  and  supplied  with  funds,  to  answer 
for  the  results  of  the  action. 

1176.  If  the  application  for  the  we  exeat  order  is  presented  before  the  claim 
is  filed,  the  plaintiff  must  give  security  to  the  satisfaction  of  the  judge,  in  addition 
to  the  evidence  required  by  article  1172,  for  answering  the  damage  which  may 
follow  if  he  fails  to  file  the  claim. 

1177.  A  person  disobeying  a  we  exeat  order  shall  be  punished  by  the  penalty 
named  in  the  Criminal  Code  with  reference  to  the  offence  of  disobedience  to  a  lawful 
order  of  the  Public  Authority,  without  prejudice  to  his  being  compelled  to  return 
to  the  place  of  the  action  by  means  of  an  arrest  of  his  property  (apremio).  Apremio 
shall  follow  in  aU  cases  and  according  to  the  nature  thereof,  under  the  ordinary  rules, 

1)  See  Execution,  p.  21. 
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1178.  Cuando  se  solicite  el  secuestro  provisional,  se  expresara  el  valor  de  la 
demanda  6  el  de  la  cosa  que  se  reclama,  designandq  esta  con  toda  precision;  y  el 
juez,  al  decretarlo,  fijara  la  cantidad  por  la  cual  haya  de  practicarse  la  diligencia. 

1179.  Cuando  se  pida  un  secuestro  provisional  sin  fundarlo  en  titulo  ejecutivo, 
el  actor  dara  fianza  de  responder  por  los  danos  y  perjuicios  que  se  sigan,  ya  porque 
se  revoque  la  providencia,  ya  porque,  entablada  la  demanda,  sea  absuelto  el  reo. 

1180.  Si  el  demandado  consigna  el  valor  u  objeto  reclamado,  da  fianza  bastante 
a  juicio  del  juez  6  prueba  tener  bienes  raices  suficientes  para  responder  del  exito  de 
la  demanda,  no  se  Uevara  a  cabo  la  providencia  precautoria,  6  se  levantara  la  que 
se  hubiere  dictado. 

1181.  Ni  para  recibir  la  informacion  ni  para  dictar  una  providencia  precautoria, 
se  citara  a  la  persona  contra  quien  esta  se  pida. 

1182.  De  toda  providencia  precautoria  queda  responsable  el  que  la  pide;  por 
consiguiente,  son  de  su  cargo  los  danos  y  perjuicios  que  se  causen. 

1183.  En  la  ejecucion  de  las  providencias  precautorias  no  se  admitira  excepcion 
alguna. 

1184.  El  aseguramiento  de  bienes  decretado  por  providencia  precautoria,  y 
la  consignacion  a  que  se  refiere  el  art.  1180,  se  rigen  por  lo  dispuesto  en  los  arts.  1392, 
.1394  y  1395. 

1185.  Ejecutada  la  providencia  precautoria  antes  de  ser  entablada  la  demanda, 
el  que  la  pidio  debera  entablarla  dentro  de  tres  dias,  si  el  juicio  hubiere  de  seguirse  en 
el  lugar  en  que  aquella  se  dicto.  Si  debiere  seguirse  en  otro  lugar,  el  juez  aumentara, 
a  los  tres  dias  senalados,  uno  por  cada  veinte  kilometres  y  otro  por  la  fraccion  que 
exceda  de  diez. 

1186.  Si  el  actor  no  cumple  con  lo  dispuesto  en  el  articulo  que  precede,  la  pro- 
videncia precautoria  se  revocara  luego  que  lo  pida  el  demandado. 

1187.  La  persona  contra  quien  se  haya  dictado  una  providencia  precautoria, 
puede  reclamarla  en  cualquier  tiempo,  pero  antes  de  la  sentencia  ejecutoria,  para 
cuyo  efecto  se  le  notificara  dicha  providencia,  caso  de  no  haberse  ejecutado  con  su 
persona  6  con  su  representante  legitimo. 

1188.  Igualmente  puede  reclamar  la  providencia  precautoria  un  tercero,  cuando 
sus  bienes  hayan  sido  objeto  del  secuestro.  Esta  reclamacion  se  sustanciara  por 
cuademo  separado  y  conforme  a  los  articulos  siguientes. 

1189.  Reclamada  la  providencia,  el  juez  citara  una  junta  que  debera  verificarse 
dentro  de  tres  dias:  si  en  eUa  se  promoviere  prueba,  se  recibira  esta  dentro  de  los 
diez  dias  siguientes. 

1190.  Dentro  de  los  tres  dias  que  sigan  a  la  celebracion  de  la  junta,  6  dentro 
de  igual  termino  despues  de  concluido  el  de  la  prueba,  el  juez  6  tribunal  oiik  los  ale- 
gatos  de  los  interesados  y  faUara  en  la  misma  audiencia. 

1191.  Si  atendido  el  interes  del  negocio  hubiere  lugar  a  la  apelacion,  esta  se 
admitira  solo  en  el  efecto  devolutive.  Si  la  sentencia  levanta  al  providencia  precautoria 
no  se  ejecutard.  sino  previa  fianza  que  de  la  parte  que  obtuvo.  La  sentencia  de  segunda 
instancia  causara  ejecutoria.  Cuando  la  providencia  precautoria  hubiere  sido  dictada 
en  segunda  instancia,  la  sentencia*  no  admitira  recurso  alguno. 

1192.  Cuando  la  providencia  precautoria  se  dicte  por  un  juez  que  no  sea  el 
que  deba  conocer  del  negocio  principal,  una  vez  ejecutada  y  resuelta  la  reclamacion, 
si  se  hubiere  formulado,  se  remitiran  al  juez  competente  las  actuaciones,  que  en 
todo  caso  se  uniran  al  expediente  para  que  en  el  obren  los  efectos  que  correspondan 
conforme  a  derecho. 

1193.  Las  fianzas  de  que  se  trata  en  este  capitulo  se  otorgaran  ante  el  juez. 

Capitulo  XII.    Reglas  generales  sobre  la  prueba.^) 

1194.  El  que  afirma  esta  obUgado  a  probar.  En  consecuencia,  el  actor  debe 
probar  su  accion  y  el  reo  sus  excepciones. 

1195.  El  que  niega  no  esta  obUgado  a  probar,  sino  en  el  caso  de  que  su 
negaci6n  envuelva  afirmacion  expresa  de  un  hecho. 

1)  V.  Bjeouoidn  p.  22. 
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1178.  When  provisional  sequestration  is  applied  for,  the  amount  of  the  claim 
or  value  of  the  thing  claimed  shall  be  set  out,  the  latter  being  precisely  defined;  and 
the  judge  in  ordering  it  shall  fix  the  sum  for  which  the  process  is  to  be  enforced. 

1179.  When  a  provisional  sequestration  is  applied  for  which  is  not  based  on 
an  executive  title,  the  plaintiff  shall  give  security  for  answering  for  the  damage 
which  may  ensue,  both  from  the  order  being  reversed  and  from  the  defendant 
succeeding  after  the  claim  has  been  filed. 

1180.  If  the  defendant  pays  into  Court  or  deposits  the  value  or  object  claimed, 
or  gives  such  security  as  in  the  opinion  of  the  judge  is  sufficient  or  proves  that  he 
possesses  sufficient  realty  to  answer  for  the  success  of  the  claim,  the  precautionary 
order  shall  not  be  carried  out,  or  the  one  pronounced  shall  be  recalled. 

1181.  The  person  against  whom  a  precautionary  order  is  sought  shall  not  be 
cited  either  for  taking  the  evidence  or  for  pronouncing  the  precautionary  order. 

1182.  The  person  who  seeks  them  is  responsible  for  all  the  precautionary 
orders;  consequently,  the  damage  caused  shall  be  borne  by  him. 

1183.  No  defence  whatever  shall  be  admitted  to  the  execution  of  precaution- 
ary orders. 

1184.  The  securing  of  property  decreed  by  a  precautionary  order,  and  the 
payment  into  Court  or  the  deposit  mentioned  in  article  1180,  are  governed  by  the 
provisions  of  articles  1392,  1394  and  1395. 

1185.  When  the  precautionary  order  is  executed  before  the  claim  is  filed,  the 
person  who  applied  for  it  must  file  the  claim  within  three  days,  if  the  action  is  to 
proceed  in  the  place  where  the  order  was  pronounced.  If  it  is  to  proceed  in  another 
place,  the  judge  shall  increase  the  appointed  three  days  by  one  day  for  each  twenty 
kilometres  and  another  for  a  fraction  exceeding  ten. 

1186.  If  the  plaintiff  fails  to  comply  with  the  provisions  of  the  preceding  article, 
the  precautionary  order  shall  be  recalled  as  soon  as  the  defendant  applies  therefor. 

1187.  The  person  against  whom  a  precautionary  order  has  been  pronounced, 
may  object  to  it  at  any  time,  but  before  final  judgment,  for  which  purpose  the  said 
order  shaU  be  notified  to  him,  in  the  event  of  its  not  having  been  executed_in  his 
presence  or  in  that  of  his  lawful  representative.  i  l;;^j|£| 

1188.  A  third  person  may  also  object  to  the  precautionary  order,  when  his 
property  has  been  the  subject-matter  of  the  sequestration.  This  objection  shall 
be  substantiated  on  a  separate  file  and  in  accordance  with  the  following  articles. 

1189.  Upon  the  order  being  objected  to,  the  judge  shall  summon  a  meeting 
which  must  be  held  within  three  days;  if  evidence  is  asked  for,  it  shall  be  taken 
within  the  following  ten  days. 

1190.  Within  the  three  days  following  the  holding  of  the  meeting,  or  within 
a  like  time  after  the  conclusion  of  the  time  for  evidence,  the  judge  or  tribunal  shall 
hear  the  submissions  of  the  persons  concerned  and  shall  give  judgment  at  the  same 
hearing. 

1191.  If  an  appeal  is  available  in  consideration  of  the  interest  of  the  matter, 
it  shall  be  admitted  without  stay.  If  the  judgment  reverses  the  precautionary 
order,  it  shaU'  only  be  executed  on  previous  security  to  be  given  by  the  party  who 
succeeded.  The  judgment  of  the  court  of  second  instance  shall  be  final.  When  the 
precautionary  order  has  been  pronounced  by  the  court  of  second  instance,  the 
judgment  shall  not  admit  of  appeal. 

1192.  When  the  precautionary  order  is  pronounced  by  a  judge  who  is  not 
the  one  who  should  try  the  principal  matter,  when  once  the  objection,  if  drawn 
up,  has  been  executed  and  decided,  the  record  shall  be  remitted  to  the  competent 
judge,  and  it  shall  in  all  cases  be  annexed  to  the  file  in  order  that  the  proper  legal 
effects  may  take  effect  on  that  file. 

1193.  The  securities  (guaranties)  dealt  with  in  this  Chapter  shall  be  given  in 
the  presence  of  the  judge. 

Chapter  XII.     General  rules  of  evidence.^) 

1194.  The  party  asserting  is  bound  to  prove.  Consequently,  the  plaintiff 
must  prove  his  right  of  action  and  the  defendant  his  pleas. 

1195.  The  party  denying  is  only  bound  to  prove  when  his  denial  involves  the 
express  assertion  of  a  fact. 

1)  See  Execution,  p.  22. 


202  Mexico:  C6d.  de  Com.     Libro  V.     Tit.  I.    Disposiciones  generales. 

1196.  Tambien  esta  obligado  a  probar  el  que  niega,  cuando  al  hacerlo  desconoce 
la  presuncion  legal  que  tiene  a  su  favor  el  colitigante. 

1197.  Solo  los  heclios  est4n  sujetos  a  prueba :  el  dereclio  lo  estara  liiiicamente 
cuando  se  funde  en  leyes  extranjeras;  el  que  las  invoca  debe  probar  la  existencia 
de  eUas  y  que  son  aplicables  al  caso. 

1198.  El  juez  debe  recibir  todas  las  pruebas  que  se  presenten,  a  excepcion  de 
las  que  fueren  contra  derecho  6  contra  la  moral. 

1199.  El  juez  recibira  el  pleito  a  prueba  en  el  caso  de  que  los  litigantes  lo  hayan 
soUcitado,  6  de  que  el  la  estime  necesaria. 

1200.  Cualquiera  cuestion  que  se  suscite  con  ocasion  de  lo  dispuesto  en  los  dos 
articulos  anteriores,  el  juez  la  resolvera  de  piano. 

1201.  Las  diUgencias  de  prueba  solo  podran  practicarse  dentro  del  termino 
probatorio,  bajo  pena  de  nulidad  y  responsabilidad  del  juez.  En  los  negocios  mer- 
cantiles  es  improcedente  el  termino  supletorio  de  prueba. 

1202.  No  obstan  a  lo  dispuesto  en  el  articulo  anterior,  las  reglas  que  se  establecen 
en  los  arts.  1320,  1386  y  1387. 

1203.  Las  pruebas  se  recibiran  con  citacion  de  la  parte  contraria,  exceptuandose 
la  confesion,  el  reconocimiento  de  los  Ubros  y  papeles  de  los  mismos  litigantes  y  los 
instrumentos  publicos.    Solo  los  pUegos  de  posiciones  pueden  presentarse  cerrados. 

1204.  La  citacion  se  hara,  lo  mas  tarda,  el  dia  anterior  a  aquel  en  que  deba 
recibirse  la  prueba. 

1205.  La  ley  reconoce  como  medios  de  prueba:  1.°  Confesi6n,  ya  sea  judicial, 
ya  extrajudicial;  —  2.°  Instrumentos  publicos  y  solemnes;  —  3.°  Documentos 
privados;  —  4.°  Juicio  de  peritos;  —  5.°  Reconocimiento  6  inspeccion  judicial;  — 
6.°  Testigos;  —  7.°  Pama  ptiblica;  —  8.°  Presunciones. 

1206.  El  termino  de  prueba  es  ordinario  6  extraordinarioi).  Es  ordinario  el  que 
se  concede  para  producir  probanzas  dentro  del  Estado,  Distrito  6  Territories  f  ederales 
en  que  el  litigio  se  sigue.  Es  extraordinario  el  que  se  otorga  para  que  se  reciban 
pruebas  fuera  de  los  mismos  Territories,  Distritos  6  Estados. 

1207.  El  termino  ordinario  que  precede  conforme  al  art.  1199,  es  susceptible 
de  prorroga  en  los  terminos  del  art.  1384.  El  termino  extraordinario  6  ultramarine, 
no  se  concedera  sine  en  los  cases  y  baje  las  condiciones  dispuestas  per  las  leyes  2), 
quedando  al  arbitrie  del  juez  senalar,  dentro  del  legal,  el  termino  que  crea  prudente, 
atendidas  la  distancia  del  lugar  y  la  calidad  de  la.  prueba.  Del  termino  extraordinario 
no  cabe  prorroga. 

1208.  Ni  el  termino  ordinario  ni  el  extraordinario,  podran  suspenderse  sino 
de  cemun  censentimiento  de  los  interesados,  6  por  causa  muy  grave,  a  juicio  del 
juez  y  bajo  su  responsabilidad. 

1209.  Cuando  se  etorgue  la  suspension,  se  expresera  en  el  auto  la  causa  que 
hubiere  para  hacerlo. 

1210.  Las  diligencias  de  prueba  practicadas  en  otros  juzgados,  en  virtud  del 
requerimiento  del  juez  de  los  autos,  durante  la  suspension  del  t6rmine,  surtiran  sus 
efectos  mientras  el  requerido  no  tenga  aviso  para  suspenderlas. 

Capitulo  XIII.    De  la  confesion.^) 

1211.  La  confesion  puede  ser  judicial  6  extrajudicial. 

1212.  Es  judicial  la  confesion  que  se  hace  ante  juez  competente,  ya  al  contestar 
la  demanda,  ya  absolviendo  posiciones. 

1213.  Se  considera  extrajudicial  la  confesion  que  se  hace  ante  juez  incompetente. 

1214.  Todo  htigante  esta  obligado  a  declarar  bajo  protesta,  en  cualquier  estado 
del  juicio,  contestada  que  sea  la  demanda,  hasta  la  citacion  para  definitiva,  cuando 
asi  lo  exigiere  el  contrario,  sin  que  por  esto  se  suspenda  el  curso  de  los  autos.  En 
los  terminos  podran  articularse  posiciones  al  abogado  y  al  procurador  sobre  hechos 
personales  y  que  tengan  relacion  con  el  asunto. 

1215.  A  ningtin  htigante  se  pueden  hacer  preguntas  sino  sobre  hechos  propios. 

1216.  No  es  permitido  articular  posiciones  al  abogado  sobre  hechos  de  su 
cUente;  pero  si  al  procurador  que  tenga  especial  para  absolverlas,  6  general  con 
clausula  terminante  para  hacerlo. 

1)  Art.  384  C.  de  P.  C,  Ejecucion  p.  22.  —  2)  Art.  385  C.  de  P.  C.  —  s)  V.  Ejeouoi6ii 
p.  23. 
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1196.  A  party  denying  is  also  bound  to  prove,  when  by  so  doing  he  disavows 
a  presumtio  juris  which  his  opponent  possesses  in  his  favour. 

1197.  Facts  only  are  subject  to  proof:  law  shall  only  be  proved  when  it  is 
based  on  foreign  law;  the  party  relying  on  foreign  law  must  prove  the  existence 
thereof  and  that  it  applies  to  the  case. 

1198.  The  judge  must  receive  all  the  evidence  tendered,  except  that  which 
is  contrary  to  law  or  good  morals. 

1199.  The  judge  shall  receive  the  action  to  proof  when  the  litigants  have  ap- 
plied therefor,  or  when  he  thinks  it  necessary. 

1200.  The  judge  shall  decide  at  once  all  questions  which  arise  under  the  pro- 
visions of  the  two  preceding  articles. 

1201.  The  taking  of  evidence  may  only  be  practised  within  the  term  for  proof, 
on  pain  of  nullity  and  of  the  personal  UabiUtj^  of  the  judge.  The  supplementary 
term  for  evidence  is  not  available  in  commercial  matters. 

1202.  The  rules  enacted  in  articles  1320,  1386  and  1387  do  not  prejudice  the 
provisions  of  the  preceding  article. 

1203.  The  evidence  shall  be  taken  on  citation  of  the  opposite  party,  except 
admissions,  examinations  of  the  books  and  papers  of  the  litigants  themselves  and 
notarial  instruments.    Only  answers  to  interrogatories  may  be  presented  closed. 

1204.  The  citation  shall  be  effected  at  the  latest  on  the  day  previous  to  that 
whereon  the  evidence  is  to  be  taken. 

1205.  The  law  recognises  the  following  as  means  of  proof:  1.  Admissions, 
whether  in  Court  or  extrajudicial;  —  2.  Pubhc  and  solemn  instruments;  —  3.  Pri- 
vate documents ;  —  4.  Opinions  of  experts ;  —  5.  Judicial  examinations  or  inspec- 
tions; —  6.  Witnesses;  —  7.  Pubhc  repute;  —  8.  Presumptions. 

1206.  Terms  for  evidence  are  ordinary  or  extraordinary i).  The  ordinary  term 
is  that  granted  for  tendering  evidence  within  the  State,  District  or  Federal  Terri- 
tories in  which  the  action  is  proceeding.  The  extraordinary  term  is  that  which  is 
granted  for  taking  evidence  outside  the  said  Territories,  Districts  or  States. 

1207.  The  proper  ordinary  term  under  article  1199  is  susceptible  of  extension 
in  the  terms  of  article  1384.  The  extraordinary  or  oversea  term  shall  only  be  granted 
in  the  cases  and  under  the  conditions  laid  down  by  law^),  and  it  shall  be  within 
the  discretion  of  the  judge  to  appoint  such  term,  within  the  legal  hmit,  as  he  thinks 
reasonable,  on  consideration  of  the  distance  of  the  place  and  the  character  of  the 
evidence.    The  extraordinary  term  cannot  be  extended. 

1208.  Both  the  ordinary  and  extraordinary  term  can  only  be  suspended  by 
the  common  consent  of  the  persons  concerned,  or  for  very  serious  cause,  in  the 
opinion  of  the  judge  and  under  his  responsibility. 

1209.  When  suspension  is  granted,  the  cause  for  granting  it  shall  be  expressed 
in  the  order. 

1210.  The  taking  of  evidence  practised  in  other  courts  by  virtue  of  a  request 
from  the  judge  of  the  record,  during  the  suspension  of  the  term,  shall  take  effect 
so  long  as  the  requested  judge  has  no  notice  to  suspend  it. 

Chapter  XIII.    Admissions.^) 

1211.  Admissions  may  be  either  judicial  or  extrajudicial. 

1212.  An  admission  is  judicial  when  it  is  made  before  a  competent  judge, 
either  in  answering  a  claim,  or  in  answering  interrogatories. 

1213.  An  admission  made  before  a  judge  without  jurisdiction  is  considered 
extrajudicial. 

1214.  All  Ugitants  are  obliged  to  make  declarations,  subject  to  an  affirmation, 
at  any  stage  of  the  action,  after  the  claim  has  been  answered  and  before  the  citation 
for  final  judgment,  when  the  opposite  party  so  requires,  without  the  course  of  the 
record  being  suspended  thereby.  Within  the  same  times  interrogatories  may  be  ad- 
dressed to  the  advocate  or  solicitor  about  personal  facts  which  are  related  to  the  matter. 

1215.  No  questions  may  be  addressed  to  a  litigant  except  about  his  own  acts. 

1216.  It  is  not  permitted  to  address  interrogatories  to  the  advocate  about  the  acts 
of  his  client ;  but  they  may  be  addressed  to  a  solicitor  who  possesses  a  special  power  of 
attorney  for  answering  them,  or  a  general  power  with  an  obligatory  clause  for  so  doing. 

1)  Article  384  of  the  Code  of  Civil  Procedure,  Execution,  p.  22.  —  ^)  Article  385  of  the 
Code  of  Civil  Procedure.  —  »)  See  Execution,  p.  23. 
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1217.  La  parte  esta  obligada  a  absolver  personalmente  las  posiciones  cuando 
asi  lo  exige  el  que  las  articula,  6  cuando  el  apoderado  ignora  los  hechos. 

1218.  El  cesionario  se  considera  como  apoderado  del  cedente  para  los  efectos 
del  articulo  que  precede. 

1219.  En  el  caso  del  art.  1217,  si  el  que  debe  absolver  las  posiciones  estuviere 
ausente,  el  juez  librara  el  correspondiente  exhorto,  acompanando  cerrado  y  sellado 
el  pliego  en  que  consten  las  preguntas,  pero  del  cual  deberd  sacar  previamente  una 
copia,  que  autorizada  conforme  a  la  ley  con  su  firma  y  la  del  secretario,  quedara 
en  la  Secretaria  del  tribunal. 

1220.  El  juez  exhortado  practicara  todas  las  diligencias  que  correspondan 
conforme  a  este  capitulo ;  pero  no  podra  declarar  conf eso  a  ninguno  de  los  litigantes. 

1221.  El  que  articula  las  preguntas,  ya  sea  la  parte  misma,  ya  su  apoderado, 
tiene  derecho  de  asistir  al  interrogatorio  y  de  hacer  en  el  acto  las  nuevas  preguntas 
que  le  convengan. 

1222.  Las  posiciones  deben  articularse  en  terminos  precisos;  no  han  de  ser 
insidiosas ;  no  ba  de  contener  cada  una  mas  que  un  solo  becbo,  y  este  ha  de  ser  propio 
del  que  declara. 

1223.  No  se  procedera  a  citar  a  alguno  para  absolver  posiciones,  sino  despues 
de  haber  sido  presentado  el  pliego  que  las  contenga.  Si  este  se  presentare  cerrado, 
guardarse  asi  en  el  secreto  del  tribunal,  asentandose  la  razon  respectiva  en  la  misma 
cubierta,  que  rubricara  el  juez  y  firmara  el  secretario. 

1224.  Si  el  citado  comparece,  el  juez,  en  su  presencia,  abrira  el  pliego,  se  im- 
pondra  de  las  posiciones,  y  antes  de  proceder  al  interrogatorio,  calificarl  las  pre- 
guntas conforme  al  art.  1222,  sin  mas  recurso  que  el  de  responsabilidad. 

1225.  Hecba  la  protesta  de  decir  verdad,  el  juez  procedera  al  interrogatorio, 
asentando  Hterahnente  las  respuestas,  y  concluida  la  diligencia,  la  parte  absolvente 
firmara  al  margen  el  pliego  de  posiciones. 

1226.  En  ningun  caso  se  permitira  que  la  parte  que  ha  de  absolver  un  interroga- 
torio de  posiciones  este  asistida  por  su  abogado,  procurador,  ni  otra  persona;  ni  se 
le  dara  traslado  ni  copia  de  las  posiciones,  ni  termino  para  que  se  aconsefe;  pero  si 
el  absolvente  fuere  extranjero,  podra  ser  asistido  por  un  int^rprete,  si  lo  pidiere, 
en  cuyo  caso  el  juez  lo  nombrara. 

1227.  Si  fueren  varios  los  que  hayan  de  absolver  posiciones  y  al  tenor  de  un 
mismo  interrogatorio,  las  diligencias  se  practicaran  separadamente  y  en  un  mismo 
dia,  evitando  que  los  que  absuelvan  primero  se  comuniquen  con  los  que  han  de 
absolver  despues. 

122S.  Las  contestaciones  deberan  ser  afirmativas  6  negativas,  pudiendo  agregar 
el  que  las  de,  las  expHcaciones  que  estime  convenientes,  6  las  que  el  juez  le  pida. 

1229.  En  el  caso  de  que  el  declarante  se  negare  a  contestar,  el  juez  le  apercibira 
en  el  acto  de  tenerle  por  confeso  si  persiste  en  su  negativa. 

1230.  Si  las  respuestas  del  que  declara  fueren  evasivas,  el  juez  le  apercibira 
igualmente  de  tenerle  por  confeso  sobre  los  hechos  respecto  de  los  cuales  sus  respuestas 
no  fueren  categoricas  6  terminantes. 

1231.  La  declaracion,  una  vez  firmada,  no  puede  variarse  ni  en  la  sustancia 
ni  en  la  redaccion. 

1232.  El  que  deba  absolver  posiciones,  sera  declarado  confeso:  1.°  Cuando 
sin  justa  causa  no  comparezca  a  la  segunda  citacion;  —  2.°  Cuando  se  niegue  a 
declarar;  —  3.°  Cuando  al  hacerlo  insista  en  no  responder  afirmativa  6  nega- 
tivamente. 

1233.  En  el  primer  caso  del  articulo  anterior,  el  juez  abrira  el  pliego,  6  hard 
constar  por  escrito  las  posiciones,  y  las  cahficara  antes  de  hacer  la  declaracion. 

1234.  De  toda  confesi6n  judicial  se  dara  traslado,  sin  dilacion,  al  que  la  hubiere 
sohcitado,  si  lo  pidiere,  quien  podra  pedir  se  repita  para  aclarar  algun  punto  dudoso 
sobre  el  cual  no  se  haya  respondido  categoricamente,  6  que  se  declare  confeso  al 
coHtigante  si  se  haUa  en  alguno  de  los  casos  de  que  habla  el  art.  1232. 

1235.  Cuando  la  confesion  no  se  haga  al  absolver  las  posiciones,  sino  al  contestar 
la  demanda  6  en  cualquier  otro  acto  del  juicio,  no  siendo  en  la  presencia  judicial 
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1217.  A  party  is  obliged  to  answer  interrogatories  personally  when  the  person 
who  puts  them  so  requires,  or  when  the  attorney  is  unaware  of  the  facts. 

1218.  An  assignee  is  considered  as  the  attorney  of  the  assignor  for  the  purposes 
of  the  preceding  article. 

1219.  In  the  case  of  article  1217,  if  the  person  who  should  answer  the  interro- 
gatories is  absent,  the  judge  shall  issue  the  corresponding  letter  of  request,  accom- 
panied by  a  closed  and  sealed  cover  containing  the  questions,  but  of  this  he  must 
previously  take  a  copy,  which  shall  remain  in  the  office  of  the  tribunal,  after  being 
authenticated  according  to  law  by  his  signature  and  that  of  the  Master. 

1220.  The  requested  judge  shall  take  all  the  proper  measures  under  this  Chap- 
ter; but  he  shall  have  no  power  to  declare  that  any  of  the  litigants  has  made  ad- 
missions. 

1221.  The  person  drawing  up  the  questions,  whether  the  party  himself,  or  his 
attorney,  is  entitled  to  be  present  at  the  interrogation  and  to  put  such  fresh  questions 
at  the  time  as  he  thinks  fit. 

1222.  Interrogatories  must  be  expressed  in  precise  terms;  they  must  not  be 
crafty;  each  must  only  contain  a  single  fact,  and  this  must  be  personal  to  the  de- 
ponent. 

1223.  It  shall  only  be  lawful  to  cite  any  person  to  answer  interrogatories  after 
the  cover  containing  them  has  been  lodged.  If  it  is  lodged  closed  it  must  so  be 
kept  in  the  secrets  of  the  tribunal,  and  the  relevant  reason  must  be  entered  on 
the  said  cover,  which  shall  be  rubricated  by  the  judge  and  signed  by  the  Master. 

1224.  If  the  person  cited  appears,  the  judge  shall  open  the  cover  in  his  pre- 
sence, shall  inform  him  of  the  interrogatories,  and  before  proceeding  to  the  interroga- 
tion, shall  characterise  the  questions  in  accordance  with  article  1222,  with  no  other 
remedy  than  that  of  enforcing  his  personal  liability. 

1225.  When  the  affirmation  to  speak  the  truth  has  been  made,  the  judge 
shaU  proceed  to  the  interrogation,  and  shall  enter  the  answers  literally,  and  on  the 
conclusion  of  the  proceeding  the  party  answering  shall  sign  the  document  of  inter- 
rogatories on  the  margin. 

1226.  The  party  who  has  to  answer  interrogatories  shaU  in  no  case  be  allowed 
to  be  assisted  by  his  advocate,  solicitor  or  other  person;  nor  shall  he  be  served  with 
the  interrogatories  or  a  copy  thereof,  nor  shall  he  be  given  a  time  wherein  to  take 
advice;  but  if  the  person  answering  is  a  foreigner,  he  may  be  attended  by  an  inter- 
preter, if  he  asks  for  one,  in  which  event  the  judge  shall  appoint  him. 

1227.  When  there  are  several  persons  who  have  to  answer  interrogatories  at 
the  same  interrogation,  the  proceedings  shall  be  taken  separately  and  on  the  same 
day,  but  preventing  those  who  answer  first  communicating  with  those  who  have 
to  answer  afterwards. 

1228.  The  answers  must  be  affirmative  or  negative,  but  the  person  giving 
them  may  add  such  explanations  as  he  thinks  fit,  or  those  requested  by  the  judge. 

1229.  When  a  deponent  declines  to  answer,  the  judge  shall  warn  him  at  the 
time  that  he  will  be  deemed  to  have  admitted,  if  he  persists  ia  his  refusal. 

1230.  If  the  answers  of  the  deponent  are  evasive,  the  judge  shall  warn  him 
likewise  that  he  will  be  deemed  to  have  admitted  facts  in  respect  whereof  his  answers 
are  not  categorical  or  definite. 

1231.  When  once  the  deposition  is  signed,  it  cannot  be  altered  either  in  sub- 
stance or  in  its  drafting. 

1232.  A  person  who  has  to  answer  interrogatories  shaU  be  declared  to  have 
admitted:  1.  When  in  the  absence  of  just  cause  he  fails  to  appear  to  the  second 
citation;  —  2.  When  he  refuses  to  depose;  —  3.  When  in  doing  so  he  persists  in  not 
answering  affirmatively  or  negatively. 

1233.  In  the  first  case  of  the  preceding  article,  the  judge  shall  open  the  docu- 
ment, or  shall  set  out  the  interrogatories  in  writing  and  characterise  them  before 
making  the  declaration. 

1234.  Every  Judicial  admission  shall  be  served  without  delay  on  the  person 
who  has  applied  for  it,  if  he  so  requests,  and  he  may  ask  for  it  to  be  repeated  in  order 
to  clear  up  a  doubtful  point  upon  which  no  categorical  answer  has  been  given,  or 
that  his  opponent  may  be  declared  to  have  admitted,  if  he  comes  imder  one  of  the 
cases  mentioned  in  article  1232. 

1235.  When  the  admission  is  not  made  in  answering  the  interrogatories,  but 
in  answering  the  claim  or  in  any  other  act  in  the  proceedmgs,  not  being  in  the  pre- 
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el  colitigante  podra  pedir  y  debera  decretarse  la  ratificacion.  Hecha  esta,  la  confesion 
queda  periecta. 

1236.  Las  autoridades,  las  corporaciones  oficiales  y  los  establecimientos  que 
formen  parte  de  la  administracion  publica,  no  absolveran  posiciones  en  la  forma 
que  establecen  los  articulos  anteriores;  pero  la  parte  contraria  podra  pedir  que  se 
les  libre  oficio,  insertando  las  preguntas  que  quiera  hacerles  para  que  por  via  de  in- 
forme  sean  contestadas  dentro  del  termino  que  designe  el  juez  6  tribunal  y  que 
excedera  de  echo  dias.  Si  dentro  del  termino  fijado  no  se  recibiere  la  contestacion, 
se  Hbrara  oficio  recordatorio,  apercibiendo  a  la  parte  absolvente  de  que  si  dentro 
del  termino  que  de  nuevo  se  le  fije,  conforme  a  lo  antes  dispuesto,  no  se  recibe  su 
contestacion,  se  le  tendra  por  conf  esa,  dandose  por  absueltas  las  posiciones  en  sentido 
afirmativo.  Esta  declaracion  se  hara  segun  lo  dispuesto  en  este  capitulo,  que  salvo 
la  modificacion  hecha  en  el  presente  articulo,  se  observara  en  todas  sus  disposiciones. 

Capitulo  XIV.    De  los  instrumentos  y  documentos.^) 

1237.  Son  instrumentos  pubHcos  los  que  estan  reputados  como  tales  en  las 
leyes  comunes^),  y  ademas  las  polizas  de  contratos  mercantiles  celebrados  con  inter- 
vencion  de  corredor  y  autorizados  por  este,  conforme  a  lo  dispuesto  en  el  presente 
Codigo^). 

1238.  Documento  privado  es  cualquiera  otro  no  comprendido  en  lo  que  dispone 
el  articulo  anterior*). 

1239.  Siempre  que  uno  de  los  Utigantes  pidiere  copia  6  testimonio  de  parte 
de  un  documento  6  pieza  que  obre  en  los  archivos  pubUcos  6  en  los  Hbros  de  los 
corredores,  el  contrario  tendra  derecho  de  que  a  su  costa  se  adicione  con  lo  que  crea 
conducente  del  mismo  documento. 

1240.  Los  documentos  existentes  en  partido  distinto  del  en  que  se  siga  el  juicio, 
se  compulsaran  a  virtud  de  exhorto  que  dmja  el  juez  de  los  autos  al  del  lugar  en  que 
aqueUos  se  encuentren. 

1241.  Los  documentos  privados  y  la  correspondencia,  procedentes  de  uno  de 
los  interesados,  que  se  presenten  por  el  otro,  se  reconoceran  por  aquel  para  hacer  fe. 

1242.  Con  este  objeto  se  le  manifestaran  originales  y  se  le  dejara  ver  todo  el 
documento,  no  solo  la  firma. 

1243.  Si  no  supiere  firmar,  ti  otro  lo  hubiere  hecho  por  el,  se  le  dara  conooimiento 
de  su  contenido  para  el  efecto  del  reconocimiento. 

1244.  En  el  reconocimiento  se  observara  lo  dispuesto  en  los  arts.  1217  a  1219, 
1221  y  1287,  fracs.  1.°  y  2.°. 

1245.  Solo  pueden  reconocer  un  documento  privado,  el  que  lo  firma,  el  que 
lo  manda  extender,  6  el  legitimo  representante  de  eHos  con  poder  6  clausula  especial. 

1246.  Los  instrumentos  autenticos  expedidos  por  las  autoridades  federales, 
hacen  fe  en  toda  la  RepubHca,  sin  necesidad  de  legalizacion. 

1247.  Los  instrumentos  expedidos  por  las  autoridades  locales,  seran  legalizados 
por  los  Gobernadores  de  los  Estados  6  del  Distrito  Federal,  6  por  los  Jefes  politicos 
de  los  Territorios. 

1248.  Los  instrumentos  que  vienen  del  extranjero  necesitan,  para  hacer  fe 
en  los  Estados,  en  el  Distrito  y  en  los  Territorios,  estar  legalizados  por  el  ministro 
6  consul  de  la  Republica  residentes  en  el  territorio  de  su  otorgamiento ;  y  si  no  los 
hubiere,  por  el  ministro  6  consul  de  la  nacion  que  tenga  tratado  de  amistad  con  la 
Republica. 

1249.  En  el  primer  caso  del  articulo  anterior,  la  legaUzacion  de  las  firmas  del 
ministro  6  consul,  se  hara  por  el  oficial  mayor  del  Ministerio  de  Relaciones  de  la 
RepubHca. 

1250.  En  el  segundo  caso  de  los  expresados  en  el  art.  1248,  la  legaHzacion  de 
las  firmas  del  ministro  6  consul  de  la  nacion  amiga  se  hara  por  el  ministro  6  consul 
respectivo  residente  en  la  Rep6bUca,  y  la  de  este  por  el  oficial  mayor  del  Ministerio 
de  Relaciones. 

1)  V.  el  titulo  V,  libro  I,  oapitulos  III  y  IV  del  C.  de  P.  C,  Ejeouoi6n  p.  23.  —  2)  Art.  439, 
440,  441  C.  de  P.  C,  Ejecuoion  p.  23.  —  s)  Sobre  su  fuerza  probaturia  v.  art.  1292  &  1294 
de  4ste  oodigo.  —  *)  Sobre  su  fuerza  probaturia  v.  art.  1296  &   1298  de  6ste  c6digo. 
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sence  of  the  judge,  the  opponent  may  apply  for  confirmation,  and  this  shall  be 
ordered.   When  this  is  done,  the  admission  is  complete. 

1236.  The  authorities,  official  corporations  and  the  establishments  which  form 
part  of  the  public  administration,  shall  not  answer  interrogatories  in  the  way  enacted 
by  the  precediag  articles;  but  the  opposite  party  may  ask  that  an  official  document 
be  issued,  inserting  the  questions  which  he  wishes  to  put  to  them  so  that  they  may 
be  answered  in  the  form  of  a  memorandum  within  a  term  to  be  appointed  by  the  judge 
or  tribunal,  which  shall  not  exceed  eight  days.  If  the  answer  is  not  received  within 
the  term  fixed,  a  document  of  reminder  shall  be  issued,  warning  the  party  who 
should  answer  that  if  his  answer  is  not  received  within  a  term  to  be  fixed  afresh, 
as  provided  above,  he  will  be  deemed  to  have  admitted,  and  the  interrogatories  be 
considered  as  answered  in  an  affirmative  sense.  This  deposition  shall  be  made 
in  accordance  with  the  provisions  of  this  Chapter,  which  shall  be  observed  in  aU 
its  terms,  saving  the  alterations  made  by  this  article. 

Chapter  XIV.    Instruments  and  documents.^) 

1237.  Pubhc  instruments  are  those  which  are  treated  as  such  by  the  common 
law2),  and  also  the  forms  of  commercial  contracts  when  made  with  the  intervention 
of  a  broker  and  authenticated  by  him,  in  accordance  with  the  provisions  of  this 
Code^). 

1238.  Private  documents  are  all  other  documents  which  are  not  comprised 
in  the  provisions  of  the  preceding  article*). 

1239.  Whenever  one  of  the  htigants  asks  for  a  copy  or  certified  copy  of  part  of 
a  document  or  entry  which  is  in  the  pubhc  archives  or  in  the  books  of  brokers,  the 
opposite  party  shall  be  entitled  at  his  own  expense  to  the  addition  of  such  parts 
of  the  same  document  as  he  thinks  material. 

1240.  Documents  which  exist  in  a  different  partido  from  that  where  the  action 
is  proceeding,  shall  be  copied  imder  a  letter  of  request  to  be  addressed  by  the  judge 
of  the  record  to  the  judge  of  the  place  where  they  are  to  be  found. 

1241.  Private  documents  and  correspondence,  proceeding  from  one  of  the 
persons  concerned,  and  produced  by  the  other,  shall  be  acknowledged  by  the  former 
in  order  to  be  evidence. 

1242.  With  this  object,  the  originals  shall  be  shown  to  him  and  he  shall  be  allowed 
to  see  the  whole  document  and  not  the  signature  alone. 

1243.  If  he  does  not  know  how  to  sign,  or  another  person  has  done  so  for  him, 
he  shall  be  informed  of  its  contents  for  the  purpose  of  acknowledgment. 

1244.  The  provisions  of  articles  1217  to  1219,  1221  and  1287,  sections  1  and  2 
shall  be  observed  in  acknowledgments. 

1245.  The  person  who  signs  it,  the  person  directing  it  to  be  drafted,  or  their 
lawful  representatives  under  a  special  power  or  clause  of  attorney  are  alone  able 
to  acknowledge  a  private  document. 

1246.  Authenticated  instruments  issued  by  the  Federal  Authorities  are  evi- 
dence throughout  the  whole  of  the  Republic,  without  the  necessity  of  legalisation. 

1247.  fiistruments  issued  by  local  authorities  shall  be  legalised  by  the  Gov- 
ernors of  the  States  or  of  the  Federal  District,  or  by  the  Political  Heads  of  the 
Territories. 

1248.  Instruments  which  come  from  abroad  require  for  the  purpose  of  being 
evidence  in  the  States,  the  District  and  the  Territories,  to  be  legalised  by  the  Minister 
or  Consul  of  the  Repubhc  residing  in  the  territory  where  they  were  executed;  and, 
if  there  are  none,  then  by  the  Minister  or  Consul  of  a  Nation  having  a  Treaty  of 
Friendship  with  the  Repubhc. 

1249.  In  the  first  case  of  the  preceding  article,  the  legalisation  of  the  signa- 
tures of  the  Minister  or  Consul  shall  be  made  by  the  head  official  in  the  Ministry 
for  Foreign  Affairs  of  the  Repubhc, 

1250.  In  the  second  of  the  cases  expressed  in  article  1248,  the  legalisation  of 
the  signatures  of  the  Minister  or  Consul  of  the  friendly  nation  shall  be  made  by  the 
corresponding  Minister  or  Consul  residing  in  the  Repubhc,  and  that  of  the  latter 
by  the  head  official  in  the  Ministry  for  Foreign  Affairs. 

1)  See  Title  V,  Book  I,  Chapters  III  and  IV  af  the  Code  of  Civil  Procedure,  Execution,  p.  23. 
—  2)  Arts  439,  440,  441  of  the  Code  of  Civil  Procedure,  Execution,  p.  23.  —  »)  As  to  their  force 
as  evidence,  see  articles  1292  to  1294  of  this  Code.  —  *)  As  to  their  force  as  evidence,  see  articles 
1296  to  1298  of  this  Code. 
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1251.  En  el  caso  de  que  alguna  de  las  partes  sostenga  la  falsedad  de  un  docu- 
mento  que  puede  ser  de  Influencia  notoria  en  el  pleito,  se  observaran  las  prescripciones 
relativas  del  Codigo  de  Procedimientos  Penales  respectivo. 

Capitulo  XV.    De  la  prueba  pericial.^) 

1252.  El  juicio  de  peritos  tendra  lugar  en  los  negocios  relatives  a  alguna  ciencia 
6  arte,  y  en  los  casos  en  que  expresamente  lo  prevengan  las  leyes. 

1253.  Si  los  que  deben  nombrar  un  perito  no  pudieren  ponerse  de  acuerdo, 
el  juez  designara  uno  de  entre  los  que  propongan  los  interesados,  y  el  que  fuere 
designado,  practioara  la  diUgencia. 

1254.  Los  peritos  deben  tener  titulo  en  la  ciencia  6  arte  d,  que  pertenezca  el 
punto  sobre  que  ha  de  oirse  su  juicio,  si  la  profesion  6  el  arte  estuvieren  legalmente 
reglamentados. 

1255.  Si  la  profesion  6  el  arte  no  estuvieren  legalmente  reglamentados,  6  estan- 
dolo  no  hubiere  peritos  en  el  lugar,  podran  ser  nombradas  cualesquiera  personas  enten- 
didas  aun  cuando  no  tengan  titulo. 

1256.  El  juez  puede  asistir  a  la  diligencia  que  practiquen  los  peritos,  pedirles 
todas  las  aclaraciones  que  estime  conducentes  y  exigirles  la  practica  de  nuevas 
diligencias:  de  todo  lo  dicho  quedara  constancia  expresa  y  autorizada  legalmente 
en  los  autos. 

1257.  Cuando  la  ley  fije  bases  a  los  peritos  para  formar  su  juicio,  se  sujetaran 
a  eUas;  pudiendo,  sin  embargo,  exponer  y  ftmdar  las  consideraciones  que  en  su 
concepto  deban  modificarlo  en  el  caso  de  que  se  trate. 

1258.  Cuando  el  juicio  pericial  tuviere  por  objeto  el  avaluo  de  alguna  cosa, 
pueden  las  partes  asistir  a  la  diligencia  respectiva,  a  cuyo  efecto  el  juez  senalari 
dia  y  hora,  si  lo  pidiere  alguna  de  eUas. 

Capitulo  XVI.     Del  reconocimiento  6  inspeccion  judicial.^) 

1259.  El  reconocimiento  6  inspeccion  judicial  puede  practicarse  a  peticion  de 
parte  6  de  oficio,  si  el  juez  lo  cree  necesario. 

1260.  Del  reconocimiento  se  levantara  una  acta,  que  firmaran  todos  los  que 
a  el  concurran,  y  en  la  que  se  asentaran  con  exactitud  los  puntos  que  lo  hayan  pro- 
vocado,  las  observaciones  de  los  interesados,  las  declaraciones  de  los  peritos,  si  los 
hubiere,  y  todo  lo  que  el  juez  creyere  conveniente  para  esclarecer  la  verdad. 

Capitulo  XVII.    De  la  prueba  testimonial.^) 

1261.  Todo  el  que  no  tenga  impedimento  legal,  esta  obUgado  a  declarar  como 
testigo. 

1262.*)  No  pueden  ser  testigos:  1.°  El  menor  de  catorce  anos,  sino  en  casos 
de  imprescindible  necesidad,  a  juicio  del  juez;  —  2.°  Los  dementes  y  los  idiotas; 
—  3.  °  Los  6brios  consuetudinarios ;  —  4.  °  El  que  haya  sido  declarado  testigo  falso 
6 falsificador  de  letra,  seUo  6  moneda;  —  5."  El  tahur  de  profesion;  —  6.°  Los 
parientes  por  consanguirddad  dentro  del  cuarto  grado  y  por  afinidad  dentro  del 
segundo;  —  7.°  Un  conyuge  a  favor  del  otro;  —  8.°  Los  que  tengan  interns 
directo  6  indirecto  en  el  pleito;  —  9.°  Los  que  vivan  a  expensas  6  sueldo  del 
que  los  presenta;  —  10.°  El  enemigo  capital;  —  11.°  El  juez  en  el  pleito  que 
juzgo ;  —  12.  °  El  abogado  y  el  procurador  en  el  negocio  en  que  lo  sean  6  lo  hayan 
sido;  —  13.°  El  tutor  y  el  curador  por  los  menores,  y  estos  por  aqueUos,  mientras 
no  fueren  aprobadas  las  cuentas  de  la  tutela. 

1263.^)  El  examen  de  testigos  se  hara  con  sujecion  4  los  interrogatorios  que 
presenten  las  partes. 

1264.  No  podra  senalarse  dia  para  la  recepcion  de  prueba  testimonial  si  no 
se  hubieren  presentado  el  interrogatorio  y  su  copia. 

1265.  Los  Htigantes  podran  presentar  interrogatorio  de  repregtmtas  antes  del 
examen  de  los  testigos. 

1)  V.  Ejecucion  p.  25,  valor  probaturio  v.  art.  1300,  1301  de  6ste  c6digo.  C.  de  P.  C.  art. 
464 — 466.  —  2)  V.  Ejecuci6n  p.  26  fuerza  probaturia  art.  1299  de  6ste  codigo.  —  8)  y.  Ejecuoi6n 
p.  26,  sobre  bu  valor  probaturio  v.  art.  1302  de  6ste  codigo.  —  *)  V.  C.  de  P.  C.  art.  504j 
y  sobre  las  taohas  1307  d  1320  de  6ste  codigo.  —  «)  V.  C.  de  P.  C.  art.  532,  525. 
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1251.  When  one  of  the  parties  asserts  the  falsity  of  a  document  which  may 
be  of  notorious  influence  in  the  action,  the  relevant  provisions  in  the  Code  of  Crim- 
mal  Procedure  shall  be  observed. 

Chapter  XV.     Evidence  of  experts.^) 

_    1252.    The  opiriion  of  experts  shall  be  taken  in  such  matters  as  relate  to  a 
science  or  art,  and  in  cases  in  which  the  law  expressly  so  provides. 

1253.  If  those  persons  who  have  to  appoint  an  expert  are  unable  to  agree, 
the  judge  shall  nominate  one  from  among  those  proposed  by  the  persons  concerned, 
and  the  person  so  nominated  shall  carry  out  the  proceeding. 

1254.  The  experts  must  possess  a  diploma  in  the  science  or  art  to  which  the 
point  belongs  on  which  their  opinion  is  to  be  heard,  if  the  profession  or  art  is  legally 
regulated. 

1255.  If  the  profession  or  art  is  not  legally  regulated,  or  being  so  regulated, 
there  are  no  experts  in  the  place,  any  learned  persons  may  be  appointed,  although 
they  do  not  possess  a  diploma. 

1256.  The  judge  may  be  present  at  the  measures  taken  by  the  experts,  may 
ask  them  for  such  explanations  as  he  thinks  material  and  may  require  them  to 
take  fresh  proceedings:  all  of  which  facts  shall  be  clearly  expressed  and  legally 
authenticated  on  the  record. 

1257.  When  the  law  fixes  the  bases  for  the  experts  to  form  their  opinion,  they 
shall  be  subject  thereto ;  with  power,  nevertheless,  to  explain  and  lay  down  such 
considerations  as  in  their  judgment  ought  to  modify  it  in  the  case  in  question. 

1258.  When  the  opinion  of  experts  is  directed  to  the  valuation  of  a  thing,  the 
parties  may  be  present  at  the  corresponding  proceeding,  for  which  purpose  the  judge 
shall  appoint  a  day  and  hotu',  if  one  of  them  asks  therefor. 

Chapter  XVI.    Judicial  examination  or  inspection.^) 

1259.  Judicial  examination  or  inspection  may  be  effected  either  on  the  applica- 
tion of  a  party  or  on  the  motion  of  the  Court,  if  the  judge  thinks  it  necessary. 

1260.  A  minute  of  the  examination  shall  be  drawn  up,  and  this  shall  be  signed 
by  aU  those  who  are  present  thereat,  and  therein  there  shall  be  correctly  entered 
the  points  which  occasioned  it,  the  observations  of  the  persons  concerned,  the 
depositions  of  the  experts,  if  any,  and  all  that  the  judge  thinks  suitable  for  ex- 
plaining the  truth. 

Chapter  XVII.     Evidence  of  witnesses.*) 

1261.  All  persons  who  are  not  subject  to  legal  impediments  are  obhged  to 
make  depositions  as  witnesses. 

1262.*)  The  following  cannot  be  witnesses:  1.  Persons  under  fourteen  years 
of  age,  except  in  cases  of  tma voidable  necessity  in  the  opinion  of  the  judge;  — ■ 
2.  Lunatics  and  idiots ;  —  3.  Habitual  inebriates ;  —  4.  Persons  who  have  been  declared 
to  be  false  witnesses  or  forgers  of  biUs,  seals  or  money;  —  5.  Professional  gamesters; 
6.  Relations  within  the  fourth  degree  of  consanguinity  or  the  second  of  affinity; 
—  7.  Spouses  in  favour  of  each  other;  —  8.  Those  who  have  a  direct  or  indirect 
interest  in  the  action;  —  9.  Those  who  live  at  the  expense  or  pay  of  the  person 
tendering  them;  —  10.  Mortal  enemies;  —  11.  Judges  in  actions  wherein  they  have 
acted  as  judges ;  —  12.  Advocates  and  solicitors  in  matters  in  which  they  are  or  have 
been  acting;  —  13.  Guardians  and  curators  on  behalf  of  minors,  and  the  latter  on 
their  behalf,  so  long  as  the  accounts  of  the  guardianship  are  not  passed. 

1263.^)  The  examination  of  the  witnesses  shall  take  place  subject  to  the  written 
questions  presented  by  the  parties. 

1264.  A  day  cannot  be  appointed  for  taking  the  evidence  of  witnesses  unless 
the  interrogation  and  a  copy  thereof  has  been  lodged. 

1265.  The  litigants  may  lodge  a  cross-examining  interrogation  before  the 
examination  of  witnesses. 


1)  See  Execution,  p.  25,  force  as  evidence,  see  articles  1300  and  1301  of  this  Code.  Code 
of  Civil  Procedure,  articles  464 — 466.  —  *)  gee  Execution,  p.  26,  force  as  evidence,  article  1299 
of  this  Code.  —  8)  gee  Execution,  p.  26,  on  its  value  as  evidence,  see  article  1302  of  this  Code. 
—  *)  See  Code  of  Civil  Procedure,  article  504,  and  as  to  personal  objections  to  witnesses,  see 
articles  1307  to  1320  of  this  Code.  —  *)  See  the  Code  of  Civil  Procedure,  articles  532,  525. 
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1266.  Sobre  los  hechos  probados  por  confesion  judicial,  no  podra  el  que  los 
haya  confesado  rendir  prueba  de  testigos. 

1267.  A  los  ancianos  de  mis  de  sesenta  aiios,  a  los  enfermos  y  a  las  mujeres, 
podra  el  juez,  segun  las  circunstancias,  recibirles  la  declaracion  en  sus  casas. 

1268.  Al  Presidente  de  la  RepubUca,  a  los  ministros,  senadores,  diputados, 
magistrados,  jueces,  generales  con  mando,  jefes  superiores  de  las  oficinas  generales, 
Gobemadores  de  los  Estados  6  del  Distrito  Federal  y  Jefes  politicos  de  los  Territorios, 
se  pedira  su  declaracion  por  oficio,  y  en  esta  forma  la  rendiran. 

1269.  Si  el  testigo  no  reside  en  el  lugar  del  jviicio,  sera  examinado  por  el  juez 
del  lugar  en  que  se  encuentre,  a  quien  previa  citaci6n  de  la  parte  contraria,  se  Ubrara 
exhorto,  en  que  se  incluiran  en  pliego  cerrado  las  preguntas  que  se  hubieren  presentado. 

1270.  Las  partes  pueden  asistir  al  acto  de  interrogatorio  de  los  testigos,  pero 
no  podran  interrumpirlos  ni  hacerles  otras  preguntas  6  repreguntas  que  las  formuladas 
en  sus  respectivos  interrogatorios.  Solo  cuando  el  testigo  deje  de  contestar  a  algun 
punto,  6  haya  incurrido  en  contradiccion,  6  se  haya  expresado  con  ambigiiedad, 
pueden  las  partes  Uamar  la  atencion  del  juez,  para  que  &te,  si  lo  estima  conveniente 
exija  al  testigo  las  aolaraciones  oportunas. 

1271.  Los  testigos  seran  examinados  separada  y  sucesivamente,  sin  que  unos 
puedan  presenciar  las  declaraciones  de  los  otros.  A  este  efecto,  el  juez  fijara  un 
solo  dia  para  que  se  presenten  los  testigos  que  deban  declarar  conforme  a  un  mismo 
interrogatorio,  y  designara  el  lugar  en  que  deben  permanecer  hasta  la  conclusion 
de  la  diligencia,  salvo  lo  dispuesto  en  los  art.  1267  a  1269.  Cuando  no  fuere  posible 
terminar  el  examen  de  los  testigos  en  un  solo  dia,  la  diligencia  se  suspendera  para 
continuarla  el  siguiente. 

1272.1)  El  juez,  al  examinar  a  los  testigos,  puede  hacerles  las  preguntas  que 
estime  convenientes,  siempre  que  sean  relativas  a  los  hechos  contenidos  en  los 
interrogatorios. 

1273.  Sobre  los  hechos  que  han  sido  objeto  de  un  interrogatorio,  no  puede 
presentarse  otro  en  ninguna  instancia  del  juicio. 

Capitulo  XVIII.    De  la  fama  publica.^) 

1274.  Para  que  la  fama  publica  sea  admitida  como  prueba,  debe  tener  las 
condiciones  siguientes:  1.°  Que  se  refiera  a  epoca  anterior  al  principio  del  pleito; 
—  2.  °  Que  tenga  origen  de  personas  determinadas,  que  sean  6  hayan  sido  conocidas, 
honradas,  fidedignas,  y  que  no  hayan  tenido  ni  tengan  interfe  alguno  en  el  negooio 
de  que  se  trate;  —  3.°  Que  sea  uniforme,  constante  y  aceptada  por  la  generalidad 
de  la  poblacion  donde  se  supone  acontecido  el  suceso  de  que  se  trate;  —  4.°  Que 
no  tenga  por  fundamento  las  preocupaciones  rehgiosas  6  populares,  ni  las  exage- 
raciones  de  los  partidos  politicos,  sino  una  tradicion  racional  6  algimos  hechos 
que,  aunque  indirectamente,  la  comprueben. 

1275.  La  fama  pubUca  debe  probarse  con  tres  6  mas  testigos  que  no  solo  sean 
mayores  de  toda  excepcion,  sino  que  por  su  edad,  por  su  inteligencia  y  por  la  in- 
dependencia  de  su  posicion  social,  merezcan  verdaderamente  el  nombre  de  fidedignos. 

1276.  Los  testigos  no  solo  deben  declarar  las  personas  a  quienes  oyeron  referir 
el  suceso,  sino  tambien  las  causas  probables  en  que  descanse  la  creencia  de  la 
sociedad. 

Capitulo  XIX.    De  las  presunciones.^) 

1277.  Presuncion  es  la  consecuencia  que  la  ley  6  el  juez  deducen  de  un  hecho 
conocido,  para  averiguar  la  verdad  de  otro  desconocido:  la  primera  se  Uama  legal, 
y  la  segunda  humana. 

1278.  Hay  presuncion  legal:  1.°  Cuando  la  ley  la  establece  expresamente;  — 
2.°  Cuando  la  consecuencia  nace  inmediata  y  direotamente  de  la  ley. 

1279.  Hay  presuncion  humana  cuando  de  un  hecho  debidamente  probado  se 
deduce  otro  que  es  consecuencia  ordinaria  de  aquel. 

1280.  El  que  tiene  a  su  favor  una  presuncion  legal,  solo  esta  obligado  a  probar 
el  hecho  en  que  se  funda  la  presuncion. 

1)  V.  C.  de  P.  C.  art.  627,  Ejecueion  p.  27.  —  2)  y.  Ejeouoion  p,  28.  —  ']  V.  Ejeouoion 
p.  28. 
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1266.  A  person  who  has  made  judicial  admissions  cannot  tender  the  evidence 
of  witnesses  concerning  facts  which  have  been  proved  by  such  admissions. 

1267.  The  judge  may  take  in  their  houses  the  evidence  of  persons  older  than 
sixty  years,  sick  persons  and  women,  according  to  the  circumstances. 

1268.  The  evidence  of  the  following  shall  be  requested  by  official  note  and  in 
this  way  they  shaU  give  it:  the  President  of  the  Eepublio,  the  Ministers,  Senators, 
Deputies,  appeal  and  ordinary  Judges,  Generals  on  active  service,  the  heads  of  the 
general  public  offices.  Governors  of  States  or  of  the  Federal  District  and  the  Political 
heads  of  the  Territories. 

1269.  If  a  witness  does  not  reside  in  the  place  of  the  action,  he  shall  be  examin- 
ed by  the  judge  of  the  place  where  he  happens  to  be,  to  whom  on  previous  citation 
of  the  opposite  party  a  letter  of  request  shall  be  issued,  wherein  the  questions  which 
are  to  be  put  shall  be  contained  in  a  closed  fold. 

1270.  The  parties  may  be  present  at  the  examination  of  witnesses,  but  they 
may  not  interrupt  them  or  put  questions  or  cross-questions  to  them  other  than  those 
framed  iii  their  respective  interrogations.  Only  when  a  witness  fails  to  answer 
some  point,  or  has  contradicted  himself,  or  has  expressed  himself  ambiguously, 
may  the  parties  call  the  attention  of  the  judge,  in  order  that,  if  he  thinks  fit,  he 
may  require  the  witness  to  give  suitable  explanations. 

1271.  The  witnesses  shall  be  examined  separately  and  successively,  and  none 
shall  be  present  at  the  depositions  of  the  others.  For  this  purpose,  the  judge  shall 
fix  a  single  day  for  the  witnesses  to  present  themselves,  who  have  to  depose  in 
answer  to  the  same  interrogation,  and  shall  appoint  a  place  where  they  must  remain 
until  the  conclusion  of  the  proceedings,  saving  as  provided  in  articles  1267  to  1269. 
When  it  is  impossible  to  terminate  the  examination  of  the  witnesses  on  a  single 
day,  the  proceedings  shall  be  suspended  for  continuation  on  the  following  day. 

1272.1)  In  examining  the  witnesses,  the  judge  may  put  to  them  such  questions 
as  he  thinks  fit,  provided  that  they  relate  to  facts  contained  in  the  interrogation. 

1273.  No  other  interrogation  may  be  lodged  at  any  stage  of  the  action  concern- 
ing facts  which  have  been  the  subject-matter  of  one  interrogation. 

Chapter  XVIII.     Public  repute.^) 

1274.  In  order  that  public  repute  may  be  admitted  as  evidence,  it  must  satisfy 
the  following  conditions :  1 .  That  it  refers  to  a  date  previous  to  the  commencement 
of  the  action;  —  2.  That  it  has  its  origin  in  persons  certain,  who  are  or  have  been 
known  as  honourable  and  trustworthy,  and  who  have  not  had  and  have  not  any 
interest  in  the  matter  in  question;  —  3.  That  it  is  uniform,  constant  and  accepted 
by  the  generality  of  the  populated  place  where  the  event  in  question  is  supposed 
to  have  happened ;  —  4.  That  it  has  no  religious  or  popular  prejudices  as  its  founda- 
tion, nor  the  exaggerations  of  poUtical  parties,  but  a  rational  tradition  or  some 
facts  which  prove  it,  although  indirectly. 

1275.  Public  repute  must  be  proved  by  three  or  more  witnesses  who  are  not 
only  superior  to  aU  objection,  but  who  by  their  ages,  by  their  intelligence  and  by 
the  independence  of  their  social  position  really  deserve  to  be  called  trustworthy. 

1276.  The  witnesses  must  not  only  state  the  persons  whom  they  heard  mention- 
ing the  event,  but  also  the  probable  causes  on  which  the  belief  of  society  rests. 

Chapter  XIX.     Presumptions.^) 

1277.  A  presumption  is  the  consequence  deduced  by  the  law  or  by  the  judge 
from  a  known  fact,  for  ascertaining  the  truth  of  an  unknown  fact;  the  former 
being  called  presumptio  juris  and  the  latter  presumptio  hominis. 

1278.  There  is  a  presumptio  juris:  1.  When  the  law  expressly  enacts  it;  — 
2.  When  the  consequence  arises  immediately  and  directly  from  the  law. 

1279.  There  is  a  presumptio  hominis  when  from  a  duly  proved  fact  another 
fact  is  deduced  which  is  the  ordinary  consequence  of  the  former. 

1280.  The  party  who  has  a  presumptio  juris  in  his  favour,  is  only  obUged  to 
prove  the  fact  on  which  the  presumption  is  founded. 

1)  See  Code  of  Civil  Procedure,  article  527,  Execution,  p.  27.  —  ^)  See  Execution,  p.  28.  — 
3)  See  Execution,  p.  28. 

B    IX,  1  27 
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1281.  No  se  admite  prueba  contra  la  presuncion  legal:  1.°  Cuando  la  ley  lo 
prohibe  expresamente ;  —  2.°  Cuando  el  efecto  de  la  presuncion  es  annlar  un  acto 
6  negar  una  accion,  salvo  el  caso  en  que  la  ley  haya  reservado  el  derecho  de  probar. 

1282.  Contra  las  demds  presunoiones  legales  y  contra  las  humanas,  es  admisible 
la  prueba. 

1283.  Las  presunoiones  humanas  no  serviran  para  probar  aqueUos  actos  que, 
conforme  a  la  ley,  deben  constar  en  una  forma  especial. 

1284.  La  presuncion  debe  ser  grave;  esto  es,  digna  de  ser  aceptada  por  personas 
de  buen  criterio.  Debe  tambi6n  ser  precisa;  esto  es,  que  el  hecho  probado  en  que 
se  funde,  sea  parte  6  antecedente,  6  consecuencia  del  que  se  quiere  probar. 

1285.  Cuando  fueren  varias  las  presunciones  con  que  se  quiere  probar  un  hecho, 
han  de  ser,  ademas,  concordantes ;  esto  es,  no  deben  modificarse  ni  destruirse  unas 
por  otras,  y  deben  tener  tal  enlace  entre  si  y  con  el  hecho  probado,  que  no  puedan 
dejar  de  considerarse  como  antecedentes  6  consecuencias  de  &te. 

1286.  Si  fueren  varios  los  hechos  en  que  se  funde  una  presuncion,  ademas  de 
las  calidades  senaladas  en  el  art.  1284,  deben  estar  de  tal  manera  enlazadas,  que 
axmque  produzcan  indicios  diferentes,  todos  tiendan  a  probar  el  hecho  de  que  se 
trate,  que  por  lo  mismo  no  puede  dejar  de  ser  causa  6  efecto  de  eUos. 

Capitulo  XX.    Del  valor  de  las  pruebas. 

1287.  La  confesion  judicial  hace  prueba  plena  cuando  concurren  en  eUa  las 
circunstancias  siguientes:  1.°  Que  sea  hecha  por  persona  capaz  de  obligarse;  — 
2."  Que  sea  hecha  con  pleno  conocimiento  y  sin  coaccion  ni  violencia;  —  3.°  Que 
sea  de  hecho  propio  y  concemiente  al  negocio;  —  4.°  Que  se  haya  hecho  con- 
forme  a  las  prescripciones  del  cap.  XIII. 

1288.  Cuando  la  confesion  judicial  haga  prueba  plena  y  afecte  i,  toda  la  demanda 
cesara  el  juicio  ordinario,  si  el  actor  lo  pidiere  asi,  y  se  procedera  en  la  via  ejecutiva. 

1289.  Para  que  se  consideren  plenamente  probados  los  hechos  sobre  que  versen 
las  posiciones  que  judicialmente  han  sido  dadas  por  absueltas  en  sentido  afirmativo, 
se  requiere:  1.°  Que  el  interesado  sea  capaz  de  obligarse;  —  2.°  Que  los  hechos 
scan  suyos  y  concernientes  al  pleito;  —  3.°  Que  la  declaracion  sea  legal. 

1290.  El  declarado  confeso  puede  rendir  prueba  en  contrario. 

1291.  La  confesion  extrajudicial  hara  prueba  plena  si  el  juez  incompetente 
ante  quien  se  hizo,  era  reputado  competente  por  las  dos  partes  en  el  acto  de  la 
confesion. 

1292.  Los  instrumentos  publicos  hacen  prueba  plena,  aunque  se  presenten 
sin  citacion  del  coUtigante,  salvo  siempre  el  dereeho  de  6ste  para  redargiiirlos  de 
f  alsedad  y  para  pedir  su  cotejo  con  los  protocolos  y  archives.  En  caso  de  inconformidad 
con  el  protocolo  6  archivo,  los  instrumentos  no  tendran  valor  probatorio  en  el  punto 
en  que  existiere  la  inconformidad. 

1293.  Los  instmmentos  pubhcos  no  se  perjudicaran  en  cuanto  a  su  vahdez 
por  las  excepciones  que  se  aleguen  para  destruir  la  accion  que  en  eUos  se  funde. 

1294.  Las  actuaciones  judiciales  haran  prueba  plena. 

1295.  Para  graduar  la  fuerza  probatoria  de  los  hbros  de  los  comerciantes,  se 
observaran  las  reglas  siguientes:  1.°  Los  libros  de  los  comerciantes  probaran  contra 
eUos,  sin  admitirles  prueba  en  contrario;  pero  el  adversario  no  podrd,  aceptar  los 
asientos  que  le  sean  f avorables  y  desechar  los  que  le  perjudiquen,  sino  que,  habiendo 
aceptado  este  medio  de  prueba,  quedara  sujeto  al  residtado  que  arrojen  en  su  con- 
junto,  tomando  en  igual  consideracion  todos  los  asientos  relativos  a  la  cuestion 
Utigiosa;  —  2.°  Si  en  los  asientos  de  los  hbros  Uevados  por  dos  comerciantes  no 
hubiere  conformidad,  y  los  del  uno  se  hubieren  llevado  con  todas  las  formalidades 
expresadas  en  este  Codigo,  y  los  del  otro  adolecieren  de  cualquier  defecto  6  care- 
cieren  de  los  requisites  exigidos  por  este  mismo  C6digo,  los  asientos  de  los  hbros 
en  regla  haran  fe  contra  los  de  los  defectuosos,  a  no  demostrarse  lo  contrario  por 
medio  de  otras  pruebas  admisibles  en  derecho;  —  3.°  Si  uno  de  los  comerciantes 
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1281.  No  evidence  is  admitted  in  opposition  to  a  presumptio  juris:  1.  When 
the  law  expressly  forbids  this;  —  2.  '^en  the  effect  of  the  presumption  is  to 
annul  an  act  or  to  negative  a  right  of  action,  saving  when  the  law  has  reserved 
the  right  of  proof. 

1282.  Evidence  is  admissible  in  opposition  to  the  other  presumptiones  juris 
and  to  presumptiones  hominis. 

1283.  Presumptiones  hominis  do  not  serve  to  prove  those  acts  which  have  by 
law  to  be  set  out  in  a  special  form. 

1284.  The  presumption  must  be  weighty;  that  is,  worthy  of  acceptance  by 
persons  of  good  judgment.  It  must  also  be  necessary :  that  is,  that  the  proved  fact 
whereon  it  is  founded,  is  a  part  of,  an  antecedent  of  or  a  consequence  of  the  fact 
which  it  is  desired  to  prove. 

1285.  When  there  are  several  presumptions  whereby  it  is  desired  to  prove 
a  fact,  they  must  also  be  concordant ;  that  is,  they  must  not  modify  or  destroy  one 
another,  and  they  must  have  such  connection  inter  se  and  with  the  fact  proved, 
that  they  cannot  fail  to  be  considered  as  antecedents  or  consequences  thereof. 

1286.  If  there  are  several  facts  whereon  a  presumption  is  founded,  then  in 
addition  to  the  qualities  named  in  article  1284,  they  must  be  so  connected  that, 
although  they  may  produce  different  indicia,  they  aU  tend  to  prove  the  fact  in 
question,  which  therefore  cannot  fail  to  be  cause  or  effect  thereof. 

Chapter  XX.    The  value  of  the  evidence. 

1287.  A  Judicial  admission  is  complete  proof  when  the  following  circumstances 
combine  therein:  1.  That  it  is  made  by  a  person  capable  of  bindmg  himself;  — 
2.  That  it  is  made  with  full  knowledge  and  without  coercion  or  violence;  —  3.  That 
it  concerns  his  own  act  and  is  relevant  to  the  matter;  —  4.  That  it  has  been  made 
in  accordance  with  the  provisions  of  Chapter  XIII. 

1288.  When  a  Judicial  admission  affords  complete  proof  and  affects  the  whole 
of  the  claim,  the  ordinary  action  shall  come  to  an  end,  if  the  plaintiff  so  requests, 
and  proceedings  shall  follow  the  executive  course. 

1289.  In  order  that  facts  may  be  considered  to  be  completely  proved  which 
are  the  subject-matter  of  interrogatories  which  by  order  of  the  court  have  been 
treated  as  answered  in  an  affirmative  sense,  it  is  necessary:  1.  That  the  person 
concerned  should  be  capable  of  blading  himself;  —  2.  That  the  facts  should  be  per- 
sonal to  himself  and  relevant  to  the  action;  —  3.  That  the  declaration  of  the  court 
should  be  lawful. 

1290.  A  party  who  is  declared  to  have  admitted  may  give  evidence  to  the 
contrary. 

1291.  An  admission  out  of  court  shall  be  complete  proof,  if  the  Judge  without 
Jurisdiction,  before  whom  it  was  made,  was  considered  competent  by  both  parties 
at  the  time  of  the  admission. 

1292.  Notarial  instruments  afford  complete  proof,  although  they  are  presented 
without  citing  the  opposite  party,  saving  always  the  right  of  the  latter  to  challenge 
them  as  false  and  to  request  that  they  be  compared  with  the  protocols  and  archives. 
When  they  disagree  with  the  protocols  or  archives,  the  instruments  shall  have 
no  probatory  value  on  the  point  as  regards  which  the  disagreement  exists. 

1293.  Notarial  instruments  shall  not  be  prejudiced  as  regards  their  validity 
by  defences  which  are  pleaded  for  destroying  the  right  of  action  which  is  founded 
thereon. 

1294.  Judicial  records  shall  afford  complete  proof. 

1295.  The  following  rules  shall  be  observed  for  appreciating  the  probatory 
force  of  traders'  books:  1.  Traders'  books  shall  be  evidence  against  them,  and  no 
evidence  shall  be  admitted  to  the  contrary;  but  the  opponent  cannot  accept  such 
entries  as  are  favourable  to  him  and  reject  those  which  prejudice  him,  but,  when 
he  has  accepted  this  means  of  proof,  he  shall  remain  subject  to  the  results  shown 
by  the  whole,  taking  aU  the  entries  which  are  relevant  to  the  matter  in  litigation 
into  equal  consideration;  —  2.  If  the  entries  in  the  books  kept  by  two  traders 
disagree,  and  those  of  one  have  been  kept  with  aU  the  formalities  laid  down  by 
this  Code,  and  those  of  the  other  suffer  from  some  defect  or  are  wantiag  in  the 
requisites  demanded  by  this  same  Code,  the  entries  in  the  books  in  order  shall 
prevail  against  those  in  the  defective  books,  xmless  the  contrary  is  shown  by  means 
of  other  evidence  admissible  in  law;  —  3.  If  one  of  the  traders  fails  to  produce  his 
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no  presentare  sus  libros  6  manifestare  no  tenerlos,  haran  fe  contra  el  los  de  su  ad- 
versario,  llevados  con  todas  formalidades  legales,  a  no  demostrar  que  la  carencia 
de  dichos  libros  procede  de  fuerza  mayor,  y  salvo  siempre  la  prueba  contra  los 
asientos  exhibidos,  por  otros  medios  admisibles  en  juicio;  —  4.°  Si  los  libros  de 
los  comerciantes  tuvieren  todos  los  requisitos  legales  y  fueren  contradictorios,  el  juez 
6  tribunal  juzgarq^  por  las  demas  probanzas,  calificandolas  segun  las  reglas  gene- 
rales  del  derecho;  —  5.°  Para  la  justificacion  de  haber  puesto  un  socio  la  parte 
que  le  toque  en  una  compafiia,  se  atendera  a  lo  dispuesto  en  el  art.  110. 

1296.  Los  documentos  privados  solo  daran  prueba  plena,  y  contra  su  autor, 
cuando  fueren  reconocidos  legalmente,  conforme  4  los  arts.  1241  a  1245,  salvo  lo 
dispuesto  en  el  art.  534  para  la  firma  del  aceptante  en  las  letras  de  cambio. 

1297.  Los  documentos  simples  comprobados  por  testigos  tendran  el  valor  que 
merezcan  sus  testimonios  conforme  a  lo  dispuesto  en  el  cap.  XVII. 

1298.  El  documento  que  un  litigante  presenta,  prueba  plenamente  en  su  contra, 
en  todas  sus  partes,  aunque  el  coUgante  no  lo  reconozca. 

1299.  El  reconocimiento  6  inspeccion  judicial  hara  prueba  plena  cuando  se 
haya  practicado  en  objet  osque  no  requieran  conocimientos  especiales  6  scientificos. 

1300.  Los  avaMos  haran  prueba  plena. 

1301.  La  fe  de  los  demas  juicios  periciales,  incluso  el  cotejo  de  letras,  sera 
caUficada  por  el  juez  segun  las  circunstancias. 

1302.  El  valor  de  la  prueba  testimonial  queda  al  arbitrio  del  juez,  quien  nunca 
puede  considerar  probados  los  hechos  sobre  los  cuales  ha  versado,  cuando  no  haya 
por  lo  menos  dos  testigos  en  quienes  concurran  las  siguientes  condiciones:  1.°  Que 
sean  mayores  de  toda  excepcion;  — -2.°  Que  sean  uniformes,  esto  es,  que  con- 
vengan  no  solo  en  la  sustancia,  sino  en  los  accidentes  del  acto  que  refieren,  6  aun 
cuando  no  convengan  en  estos,  si  no  modifican  la  esencia  del  hecho;  —  3.°  Que 
declaren  de  ciencia  cierta,  esto  es,  que  hayan  oido  pronunciar  las  palabras,  presen- 
ciando  el  acto  6  visto  el  hecho  material  sobre  que  depone;  —  4.°  Que  den  fun- 
dada  razon  de  su  dicho. 

1303.  Para  valorar  las  declaraciones  de  los  testigos,  el  juez  tendra  en  con- 
sideracion  las  circunstancias  siguientes :  1 .  "^  Que  el  testigo  no  sea  inhabil  por  cual- 
quiera  de  las  causas  senaladas  en  el  art.  1262;  —  2.°  Que  por  su  edad,  su  capaci- 
dad  y  su  instruccion,  tenga  el  criterio  necesario  para  juzgar  del  acto ;  —  3.  °  Que 
por  su  probidad,  por  la  independencia  de  su  posicion  y  por  sus  antecedentes  per- 
sonales,  tenga  oompleta  imparciahdad ;  —  4.°  Que  el  hecho  de  que  se  trate  sea 
susceptible  de  ser  conocido  por  medio  de  los  sentidos,  y  que  el  testigo  lo  conozca 
por  si  mismo  y  no  por  inducciones  ni  referencias  a  otras  personas;  —  5.°  Que  la 
declaracion  sea  clara  y  precisa,  sin  dudas  ni  reticencias,  ya  sobre  la  sustancia  del 
hecho,  ya  sobre  las  circunstancias  esenciales;  —  6.°  Que  el  testigo  no  haya  sido 
obUgado  por  fuerza  6  miedo,  ni  impulsado  por  engaiio,  error  6  soborno.  El  apremio 
judicial  no  debe  estimarse  como  fuerza  6  intimidacion. 

1304.  Un  solo  testigo  hace  prueba  plena,  cuando  ambas  partes  personalmente 
y  siendo  mayores  de  edad,  convengan  en  pasar  por  su  dicho. 

1305.  Las  presunciones  legales  de  que  trata  el  art.  1281,  hacen  prueba  plena. 

1306.  Los  jueces,  segun  la  naturaleza  de  los  hechos,  la  prueba  de  ehos,  el  enlace 
natural  mas  6  menos  necesario  que  existe  entre  la  verdad  conocida  y  la  que  se  busca, 
y  la  apUcacion  mas  6  menos  exacta  que  se  pueda  hacer  de  los  principios  consignados 
en  los  arts.  1283  a  1286,  apreciaran  en  justicia  el  valor  de  las  presunciones  humanas. 

Capitulo  XXI.    De  las  tachas.^) 

1307.  Durante  el  t6rmino  probatorio,  6  dentro  de  los  tres  dias  que  sigan  a  la 
notificacion  del  decreto  en  que  se  haya  hecho  la  pubhcacion  de  las  pruebas,  podran 
las  partes  tachar  a  los  testigos  por  causas  que  estos  no  hayan  expresado  en  sus  de- 
claraciones. 
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books,  or  explains  that  he  has  none,  those  of  his  adversary  which  are  kept  with 
all  legal  formalities  shall  prevail  against  him,  miless  he  shows  that  the  absence 
of  such  books  arises  from  vis  major,  and  saving  always  evidence  in  opposition  to 
the  entries  produced,  by  other  means  admissible  in  an  action ;  —  4.  If  the  traders' 
books  possess  all  the  legal  requisites  and  yet  are  contradictory,  the  judge  or  tribunal 
shall  decide  by  other  evidence,  appreciating  them  according  to  the  general  rules 
of  law;  —  5.  For  proving  that  a  member  has  contributed  his  share  to  an  associa- 
tion, the  provisions  of  article  110  shall  be  attended  to. 

1296.  Private  documents  shall  only  be  complete  proof,  and  then  only  against 
their  author,  when  they  are  legally  acknowledged  in  accordance  with  articles  1241 
to  1245,  saving  the  provisions  of  article  534  as  regards  the  signatures  of  acceptors 
of  bills  of  exchange. 

1297.  Unofficial  documents  which  are  proved  by  witnesses  shall  have  the 
value  which  the  evidence  of  the  latter  deserves  in  accordance  with  the  provisions 
of  Chapter  XVII. 

1298.  A  document  presented  by  a  litigant  is  complete  evidence  against  him 
in  all  parts  thereof,  although  it  is  not  acknowledged  by  his  opponent. 

1299.  Judicial  examination  or  inspection  shall  be  complete  evidence  when 
this  has  been  done  as  regards  a  subject-matter  which  does  not  require  special  or 
scientific  knowledge. 

1300.  Valuations  shall  be  complete  proof. 

1301.  The  value  of  other  expert  opinions,  including  the  comparison  of  letters, 
shall  be  appreciated  by  the  judge  according  to  the  circumstances. 

1302.  The  value  of  the  evidence  of  witnesses  is  in  the  discretion  of  the  judge, 
who  can  never  consider  the  facts  affected  thereby  to  be  proved,  unless  there  are 
at  least  two  witnesses,  in  whom  the  following  conditions  meet:  1.  That  they  are 
of  fuU  age  and  superior  to  all  objection;  —  2.  That  they  are  uniform,  that  is,  that 
they  agree  not  only  in  substance,  but  in  the  accidents  of  the  act  which  they  relate, 
or  even  when  they  do  not  agree  on  the  latter,  provided  that  they  do  not  modify  the 
essence  of  the  fact;  —  3.  That  they  give  evidence  of  their  certain  knowledge,  that 
is,  that  they  have  heard  the  words  pronounced,  being  present  at  the  act,  or  that 
they  have  seen  the  material  fact  about  which  they  depose ;  —  4.  That  they  give  good 
reason  for  what  they  say. 

1303.  For  the  purpose  of  appreciating  the  evidence  of  witnesses,  the  judge 
shaU  take  the  following  circumstances  into  consideration:  1.  That  the  witness 
is  not  disqualified  by  any  of  the  causes  named  in  article  1262;  —  2.  That  by  reason 
of  his  age,  capacity  and  education,  he  possesses  the  judgment  necessary  for  forming 
an  opinion  on  the  act;  —  3.  That  by  reason  of  his  probity,  the  independence  of  his 
position  and  his  personal  antecedents,  he  is  entirely  impartial;  —  4.  That  the 
fact  in  question  is  susceptible  of  being  apprehended  by  means  of  the  senses,  and 
that  the  witness  knows  it  personally  and  not  by  induction  or  reference  to  other 
persons;  —  5.  That  his  evidence  is  clear  and  precise,  without  doubts  or  reticences, 
whether  concerning  the  substance  of  the  fact  or  concerning  the  essential  circum- 
stances ;  —  6.  That  the  witness  has  not  been  compelled  by  force  or  fear,  nor  urged 
by  deception,  mistake  or  subornation.  Judicial  compulsion  is  not  to  be  considered 
as  force  or  intimidation. 

1304.  A  single  witness  affords  complete  proof,  when  both  parties,  being  of 
full  age,  personaUy  agree  to  abide  by  what  he  says. 

1305.  The  presumptiones  juris  mentioned  in  article  1281  afford  complete  proof. 

1306.  The  judges  shall  justly  appreciate  the  value  of  presumptiones  hominis 
according  to  the  nature  of  the  facts,  the  evidence  thereof,  the  natural  and  more 
or  less  necessary  coimection  which  exists  between  the  known  truth  and  the  truth 
which  is  sought,  and  the  more  or  less  accurate  application  *hich  it  is  possible  to 
make  of  the  principles  laid  down  in  articles  1283  to  1286. 

Chapter  XXI.     Objections  to  witnesses.^) 

1307.  During  the  term  for  evidence,  and  within  the  three  days  following  the 
notification  of  the  order  whereby  the  publication  of  the  evidence  has  been  made, 
the  parties  may  object  to  the  witnesses  for  causes  which  the  latter  have  not  stated 
in  their  evidence. 


1)  See  Execution,  p.  27. 
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1308.  Trascurridos  dichos  tres  dias,  no  podra  admitirse  ninguna  solicitud 
sobre  tachas. 

1309.  Son  tachas  legales  las  contenidas  en  el  art.  1262,  y  ademas  haber  declarado 
por  cohecho. 

1310.  Cuando  el  testigo  tuviere  con  ambas  partes  el  mismo  parentesoo,  6  con 
ambas  desempenare  los  oficios  de  que  hablan  las  fracs.  IX  y  XIII  del  art.  1262,  no 
serd.  tachable. 

1311.  No  es  tachable  el  testigo  presentado  por  ambas  partes. 

1312.  El  juez  nimca  repelera  de  oficio  al  testigo;  si  fete  se  encuentra  com- 
prendido  en  alguna  de  las  disposiciones  por  las  que  puede  ser  tachado,  serd  siempre 
examinado  y  sus  tachas  se  oallficaran  en  la  sentencia.  Cuando  las  tachas  aparezcan 
de  las  roismas  constancias  de  autos,  el  juez  hara  dicha  cahficacion,  aunque  no  se 
hayan  opuesto  por  el  Utigante. 

1313.  No  es  admisible  la  prueba  testimonial  para  tachar  &  los  testigos  que 
hayan  declarado  en  el  incidente  de  tachas. 

1314.  La  petioion  de  tachas  se  hara  saber  desde  luego  al  colitigante,  ya  para 
que  use  de  igual  derecho  dentro  de  veinticuatro  horas,  ya  para  que  asista  a  la  protesta 
de  los  nuevos  testigos,  que  se  recibiran  dentro  del  termino  que  falte  para  concluir  el 
senalado  en  el  negocio  principal,  6  dentro  de  cinco  dias  si  aquel  hubiere  oonoluido. 

1315.  En  las  pruebas  de  tacha  se  observaran  las  reglas  que  en  las  comunes. 

1316.  Trascurrido  el  tdrmino  conoedido  para  probar  las  tachas,  las  pruebas 
de  estas  se  uniran  a  los  autos,  sin  necesidad  de  gestion  de  los  interesados. 

1317.  Las  tachas  deben  contraerse  unicamente  a  las  personas  de  los  testigos ; 
los  vicios  que  hubiere  en  los  dichos  6  en  la  forma  de  las  declaraciones,  seran  objeto 
del  alegato  de  buena  prueba. 

1318.  En  los  mismos  terminos  seiialados  en  el  art.  1307,  podra  alegarse  la 
f  alsedad  de  los  documentos  presentados  hasta  entonces,  observandose  las  disposiciones 
relativas  del  Codigo  de  Procedlmientos  Penales  respectivo. 

1319.  Si  los  documentos  se  presentan  despues  de  la  pubUcacion  de  las  pruebas, 
en  los  casos  en  que  la  ley  lo  permite,  el  juez  correra  traslado  de  eUos  a  la  parte  contraria 
para  que  use  de  sus  derechos  en  un  tdrmino  que  no  exceda  de  cinco  dias.  Si  esta 
los  arguyere  de  falsos,  se  observar£  lo  prevenido  en  el  final  del  articulo  anterior. 

1320.  La  calificacion  de  las  tachas  se  hard  en  la  sentencia  definitiva. 

Capitulo  XXII.    De  las  sentencias.^) 

1321.  Las  sentencias  son  definitivas  6  interlocutorias. 

1322.  Sentencia  definitiva  es  la  que  decide  el  negocio  principal. 

1323.  Sentencia  interlocutoria  es  la  que  decide  un  incidente,  un  articulo  sobre 
excepciones  dilatorias  6  una  competencia. 

1324.  Toda  sentencia  debe  ser  fundada  en  ley,  y  si  ni  por  el  sentido  natural, 
ni  por  el  espiritu  de  esta,  se  puede  decidir  la  controversia,  se  atendera  a  los  prin- 
cipios  generales  de  derecho,  tomando  en  consideraoion  todas  las  circunstancias  del  caso. 

1325.  La  sentencia  debe  ser  clara,  y  al  establecer  el  derecho,  debe  absolver 
6  condenar. 

1326.  Cuando  el  actor  no  probare  su  aoci6n  sera  absuelto  el  demandado. 

1327.  La  sentencia  se  ooupard.  exclusivamente  de  las  acciones  deducidas  y  de 
las  excepciones  opuestas  respectivamente  en  la  demanda  y  en  la  contestacion. 

1328.  No  podran,  bajo  ningun  pretexto,  los  jueces  ni  los  tribunales,  aplazar, 
dilatar,  omitir  ni  negar  la  resolucion  de  las  cuestiones  que  hayan  sido  discutidas 
en  el  pleito. 

1329.  Cuando  hayan  sido  varios  los  puntos  litigiosos,  se  hara  con  la  debida 
separacion  la  declaracion  correspondiente  &  cada  uno  de  ellos. 

1330.  Cuando  hubiere  condena  de  frutos,  intereses,  danos  6  perjuicios,  se  fijara 
su  importe  en  cantidad  llquida,  6  se  estableceran  por  lo  menos  las  bases  con  arreglo 
k  las  cuales  deba  hacerse  la  Kquidacion,  cuando  no  scan  el  objeto  principal  del  juicio. 
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1308.  After  the  expiration  of  the  said  three  days,  no  application  which  concerns 
objections  to  witnesses  shall  be  admitted. 

1309.  The  legal  objections  are  those  contained  in  article  1262,  with  the  addition 
of  the  fact  of  the  witness  having  given  evidence  through  bribery. 

1310.  When  the  witness  has  the  same  relationship  with  both  parties,  or  dis- 
charges as  regards  both  of  them  the  offices  mentioned  in  sections  9  and  13  of 
article  1262,  he  shall  not  be  objected  to. 

1311.  A  witness  who  is  tendered  by  both  parties  is  unobjectionable. 

1312.  A  judge  shall  never  reject  a  witness  of  his  own  motion;  if  the  latter 
is  comprised  in  any  of  the  provisions  under  which  he  may  be  objected  to,  he  shall 
always  be  examined  and  the  objections  to  him  shall  be  appreciated  in  the  judgment. 
When  the  objections  actually  appear  in  the  statements  on  the  record,  the  judge 
shall  appreciate  them,  although  they  have  not  been  put  forward  by  the  litigant. 

1313.  The  evidence  of  witnesses  is  not  admissible  to  impeach  the  witnesses 
who  have  given  evidence  in  the  interlocutory  objections. 

1314.  The  application  to  make  objections  shall  forthwith  be  notified  to  the 
opponent,  either  that  he  may  avail  himself  of  the  like  right  within  twenty-four 
hours,  or  that  he  may  be  present  at  the  evidence  of  the  fresh  witnesses,  which  shall 
be  taken  within  the  term  remaining  for  concluding  that  fixed  for  the  principal 
matter,  or  within  five  days,  if  that  has  concluded. 

1315.  In  proofs  of  objections  the  same  rules  shall  be  observed  as  in  ordinary  proofs. 

1316.  After  the  expiration  of  the  term  granted  for  proving  the  objections,  the 
evidence  thereof  shall  be  annexed  to  the  record,  without  the  necessity  of  action 
on  the  part  of  the  persons  concerned. 

1317.  The  objections  must  be  solely  confined  to  the  persons  of  the  witnesses: 
the  defects  which  exist  in  their  evidence  or  in  the  form  of  the  declarations  shall 
be  the  subject-matter  of  the  submission"  that  the  case  is  proved. 

1318.  In  the  same  terms  as  are  appointed  by  article  1307,  it  may  be  submitted 
that  the  documents  presented  up  to  that  time  are  false,  following  the  relative 
provisions  of  the  Code  of  Criminal  Procedure. 

1319.  If  documents  are  presented  after  the  publication  of  the  evidence,  in 
cases  wherein  the  law  allows  this,  the  judge  shall  grant  service  thereof  on  the 
opposite  party  so  that  he  may  avail  himself  of  his  rights  within  a  term  not  exceed- 
ing five  days,  If  the  latter  objects  that  they  are  false,  the  provision  in  the  final 
part  of  the  preceding  article  shall  be  observed. 

1320.  The  appreciation  of  the  objections  shall  be  made  in  the  final  Judgment. 

Chapter  XXII.    Judgments.^) 

1321.  Judgments  are  either  final  or  interlocutory. 

1322.  A  final  Judgment  is  one  which  decides  the  principal  matter. 

1323.  An  interlocutory  Judgment  is  one  which  decides  an  incident,  a  question 
about  dilatory  pleas  or  competence. 

1324.  Every  judgment  must  be  based  on  law,  and  if  the  dispute  can  be  decided 
neither  by  the  natural  sense  nor  by  the  spirit  thereof,  attention  shall  be  paid  to  the 
general  principles  of  law,  taking  all  the  circumstances  of  the  case  into  consideration. 

1325.  Judgments  must  be  clear,  and  in  laying  down  the  law  must  either 
absolve  or  condemn.  ^ 

1326.  When  the  plaintiff  fails  to  prove  his  right  of  action,  the  defendant  shall 
be  absolved. 

1327.  The  judgment  shall  exclusively  be  concerned  with  the  rights  of  action 
raised  and  with  the  defences  raised  in  the  claim  and  answer  respectively. 

1328.  The  Judges  and  tribunals  have  no  power  under  any  pretext  to  post- 
pone, defer,  omit  or  refuse  the  decision  of  the  questions  which  have  been  discussed 
in  the  action. 

1329.  When  there  have  been  several  points  in  dispute,  the  corresponding  declara- 
tion of  each  of  them  shall  be  made  separately. 

1330.  When  there  is  a  judgment  for  produce,  interest,  or  damages,  the  amount 
thereof  shall  be  fixed  at  a  hquid  sum,  or  the  bases  at  least  shall  be  laid  down  with 
reference  to  which  the  settlement  must  be  made,  when  it  is  not  the  principal  subject- 
matter  of  the  action. 


1)  See  Execution,  p.  30. 
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Capitulo  XXIII.     De  la  aclaracion  de  sentencia.^) 

1331.  El  recurso  de  aclaracion  de  sentencia  solo  precede  de  las  definitivas. 

1332.  El  juez,  al  aclarar  las  clausulas  6  palabras  contradictorias,  ambiguas 
u  oscuras  de  la  sentencia,  no  puede  variar  la  sustancia  de  esta. 

1333.  La  interposicion  del  recurso  de  aclaracion  de  sentencia,  interrumpe  el 
t6rmino  senalado  para  la  apelacion. 

Capitulo  XXIV.    De  la  revocacion.^) 

1334.  Los  autos  que  no  fueren  apelables,  y  los  decretos,  pueden  ser  reyocados 
por  el  juez  6  tribunal  que  los  dicto,  6  por  el  que  lo  sustituya  en  el  conocimiento 
del  negocio. 

1335.  Del  auto  en  que  se  decida  si  se  concede  6  no  la  revocacion,  no  habra 
mas  recurso  que  el  de  responsabiHdad. 

Capitulo  XXV.    De  la  apelaci6n.*) 

1336.  Se  Uama  apelacion  el  recurso  que  se  interpone  para  que  el  tribunal  su- 
perior confirme,  reforme  6  revoque  la  sentencia  del  inferior. 

1337.  Pueden  apelar  de  una  sentencia:  1.°  El  Utigante  condenado  en  el  faUo, 
si  creyere  haber  recibido  algun  agravio;  —  2.°  El  vencedor  que,  aunque  haya  ob- 
tenido  en  el  Utigio,  no  ha  conseguido  la  restitucion  de  frutos,  la  indemnizacion  de 
perjuicios  6  el  pago  de  las  costas. 

1338.  La  apelacion  puede  admitirse  en  el  efecto  devolutivo  y  en  el  suspensivo, 
6  solo  en  el  primero. 

1339.  En  los  juicios  mercantiles,  tanto  ordinarios  como  ejecutivos,  procedera 
la  apelacion  en  ambos  efectos:  1.°  Respecto  de  sentencias  definitivas;  —  2.°  Res- 
pecto  de  sentencias  interlocutorias  que  resuelvan  sobre  personaHdad,  competencia 
6  incompetencia  de  jurisdiccion,   denegacion  de  prueba  6  reousacion  interpuesta. 

En  cualquiera  otra  resolucion,  que  sea  apelable,  la  alzada  solo  se  admitira  en 
el  efecto  devolutivo. 

134:0.  La  apelacion  solo  precede  en  los  juicios  mercantiles  cuando  su  interes 
exceda  de  mU.  pesos. 

1341.  Las  sentencias  interlocutorias  son  apelables,  si  lo  fueren  las  definitivas 
conforme  al  articulo  anterior.  Con  la  misma  condicion,  son  apelables  los  autos  si 
causan  un  gravamen  que  no  pueda  repararse  en  la  definitiva,  6  si  la  ley  expresamente 
lo  dispone. 

1342.*)  Las  apelaciones  se  admitiran  6  denegaran  de  piano,  y  se  sustanciaran 
con  un  solo  escrito  de  cada  parte  y  el  informe  en  estrados,  si  las  partes  quisieren 
hacerlo. 

1343.  La  sentencia  de  segunda  instancia  causara  ejecutoria,  confirme  6  revoque 
la  de  primera,  y  cualquiera  que  sea  el  interes  que  en  el  Utigio  se  verse. 

Capitulo  XXVI.    De  la  casaci6n.^) 

1344.  El  recurso  de  casacion  solo  precede  contra  las  sentencias  definitivas 
dictadas  en  la  ultima  instancia  de  cualquier  juicio,  y  que  no  bayan  pasado  en  autoridad 
de  cesa  juzgada. 

1345.  Puede  interpenerse :  1.°  En  cuanto  al  fonde  del  negocio;  —  2.°  Por 
vielacion  de  las  leyes  que  establecen  el  procedimiento. 

Bajo  cualquiera  de  estos  dos  aspectos,  la  casacion  exige  para  prosperar  el  estricto 
cumplimiento  de  lo  que  prescriban  las  leyes  locales  respectivas.  Como  la  apelacion, 
se  admitira  6  denegara  de  piano  y  se  sustanciara  con  solo  el  escrito  en  que  se  inter- 
ponga,  el  en  que  se  mejore  y  el  informe  en  estrados. 

Capitulo  XXVII.     De  la  ejecuci6n  de  las  sentencias.®) 

1346.  Debe  ejecutar  la  sentencia  el  juez  que  la  dicto  en  primera  instancia,  6 
el  designado  en  el  compromise  en  caso  de  procedimiento  cenvencienal. 

1)  V.  Ejecuci6n  p.  34  y  C.  de  P.  C.  arts.  630  a  640.  —  2)  v.  Ejecuoion  p.  30,  C.  de 
P.  C.  arts.  643  d  647.  —  »)  V.  Ejecuoion  p.  30.  —  *)  V.  C.  de  P.  C.  arts.  370  y  371,  recurso 
de  denegada  apelacion  C.  de  P.  C.  arts.  689  a  697,  Ejecucidn  p.  31.  —  ^)  V.  E]'ecuci6n  p.  32 
y  C.  de  P.  C.  arts.  698  d  735.  —  »)  V.  Ejecuoi6n  p.  36  d  42  y  C.  de  P.  C.  arts.  622  &  624. 
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Chapter  XXIII.    Explaining  judgments.^) 

1331.  An  application  for  explaining  judgments  is  only  available  in  the  case  of 
those  which  are  final. 

1332.  When  explaining  contradictory,  ambiguous  or  obscure  terms  or  words 
in  the  judgment,  the  judge  has  no  power  to  change  the  substance  thereof. 

1333.  Filing  an  apphcation  for  explanation  of  the  judgment  interrupts  the 
appointed  term  for  appealing. 

Chapter  XXIV.     Revocation.^) 

1334.  Orders  which  are  not  appealable,  and  decrees,  may  be  recalled  by  the 
judge  who  or  tribunal  which  pronounced  them,  or  by  that  which  is  substituted  for 
the  cognisance  of  the  matter. 

1335.  There  is  no  recourse  other  than  that  of  personal  Uability  from  an  order 
deciding  whether  revocation  is  granted  or  not. 

Chapter  XXV.    Appeals.^) 

1336.  The  recourse  which  is  entered  for  the  superior  tribunal  to  confirm, 
amend  or  reverse  the  judgment  of  an  inferior  court  is  called  an  appeal. 

1337.  The  following  may  appeal  from  a  judgment:  1.  The  litigant  condemned 
by  the  judgment,  if  he  thinks  that  he  has  received  some  grievance ;  —  2.  The  success- 
ful party,  who,  although  he  has  gained  the  action,  has  not  obtained  restitution  of 
produce,  compensation  for  damage  or  payment  of  costs. 

1338.  Appeals  may  be  admitted  with  or  without  stay  of  execution. 

1339.  In  both  ordinary  and  executive  commercial  actions,  the  appeal  shall 
cause  a  stay:  1.  In  the  case  of  final  judgments;  —  2.  In  the  case  of  interlocutory 
judgments  which  decide  questions  of  locus  standi,  competence  or  incompetence 
of  jurisdiction,  rejection  of  evidence  or  challenges. 

In  all  other  decisions,  although  appealable,  the  application  shall  only  be  ad- 
mitted without  stay. 

1340.  Appeals  only  lie  in  commercial  actions  when  the  interest  thereof  exceeds 
one  thousand  pesos. 

1341.  Interlocutory  judgments  are  appealable,  if  the  final  judgments  are  so 
under  the  preceding  article.  Orders  are  appealable  under  the  same  condition,  if 
they  cause  a  grievance  which  cannot  be  remedied  in  the  final  judgment,  or  if  the 
law  expressly  so  directs. 

1342.*)  Appeals  shaU  be  admitted  or  rejected  forthwith,  and  they  shall  be 
substantiated  by  a  single  document  of  each  party  and  by  speeches  in  Court,  if  the 
parties  desire  to  make  them. 

1343.  The  judgment  of  the  coiu-t  of  second  instance  shall  be  final  affirming  or 
reversing  that  of  first  instance,  whatever  be  the  interest  concerned  in  the  litigation. 

Chapter  XXVI.    Court  of  Cassation.^) 

1344.  The  appeal  of  cassation  only  lies  against  those  final  judgments  pro- 
nounced in  the  last  instance  of  any  action,  when  they  have  not  passed  into  author- 
itative res  jvdicatae. 

1345.  It  may  be  entered :  1 .  As  regards  the  substance  of  the  matter ;  —  2.  For 
breach  of  the  laws  which  lay  down  the  procedure. 

Under  either  of  these  two  aspects,  cassation,  in  order  to  succeed,  requires 
the  strict  fulfilment  of  the  relevant  local  laws.  Like  the  ordinary  appeal,  it  shall 
be  admitted  or  rejected  forthwith  and  shall  be  substantiated  with  only  the  docu- 
ment by  which  it  is  entered,  by  that  amending  it  and  by  speeches  in  Court. 

Chapter  XXVII.     Execution  of  judgments.^) 

1346.  The  judgment  must  be  executed  by  the  judge  who  pronounced  it  in 
the  court  of  first  instance,  or  the  one  appointed  by  a  submission,  in  the  case  of  a 
conventional  proceeding  (judicial  arbitrations). 

1)  See  Execution,  p.  34  and  Code  of  Civil  Procedure,  articles  630  to  640.  —  ^)  See  Execution, 
p.  30.  Code  of  Civil  Procediire,  articles  643  to  647.  —  ^)  See  Execution,  p.  30.  —  *)  See  the 
Code  of  Civil  Procediire,  articles  370  and  371,  remedy  for  rejected  appeals,  Code  of  Civil  Procedure, 
articles  689  to  698,  Execution,  p.  31.  —  ^)  See  Execution,  p.  32  and  Code  of  Civil  Procedure 
articles  698  to  735.  —  ^)  See  Execution,  p.  36 — 42  and  Code  of  Civil  Procedure,  articles  622  to  624. 
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1347.  Cuando  se  pida  la  ejecucion  de  sentencia  6  convenio,  si  no  hay  bienes 
embargados,  se  procederd.  al  embargo,  observandose  lo  dispuesto  en  los  arts.  1397, 
1400  y  1410  a  1413  de  este  Libroi). 

1348.  Si  la  sentencia  no  contiene  cantidad  liquida,  la  parte  a  cuyo  favor  se 
pronuncio,  al  promover  la  ejecucion,  presentara  su  Uquidacion,  de  la  cual  se  dara 
vista  per  ires  dias  a  la  parte  condenada.  Si  esta  nada  expusiese  dentro  del  termino 
fijado,  se  decretara  la  ejecucion  por  la  cantidad  que  importe  la  liquidacion;  mas 
si  expresare  su  inconformidad,  se  dara  vista  de  las  razones  que  alegue  a  la  parte 
promovente,  la  cual  contestard  dentro  de  tres  dias,  fallando  el  juez  6  tribunal  dentro 
de  igual  termino  lo  que  estime  justo.  De  esta  resolucion  no  habra  sino  el  recurso 
de  responsabilidad. 

Capltulo  XXVIII.    De  los  incidentes.'^) 

1349.  Son  incidentes  las  cuestiones  que  se  promueven  en  un  juioio  y  tienen 
relacion  inmediata  con  el  negocio  principal. 

1350.  Los  incidentes  que  pongan  obstaculo  al  curso  de  la  demanda  principal, 
se  sustanciaran  en  la  misma  pieza  de  autos,  quedando  entretanto  en  suspenso  aqueUa. 

1351.  Los  que  no  pongan  obstacula  a  lo  prosecucion  de  la  demanda,  se  sustan- 
ciaran en  pieza  separada,  que  se  formara  con  los  escritos  y  documentos  que  ambas 
partes  senalen,  y  a  costa  del  que  los  haya  promovido. 

1352.  Promovido  el  incidente  y  formada  en  su  caso  la  pieza  separada,  se  dara 
traslado  al  colitigante  por  el  termino  de  tres  dias. 

1353.  Si  alguna  de  las  partes  pidiere  que  el  iacidente  se  reciba  a  prueba,  el 
juez  seiialara  un  termino  que  no  pase  de  diez  dias*. 

1354.  Rendidas  las  pruebas,  el  juez  citara  a  las  partes  a  una  audiencia  verbal 
que  se  verificara  dentro  de  tres  dias,  para  que  en  eUa  aleguen  lo  que  a  su  derecho 
convenga. 

1355.  La  citacion  para  la  audiencia  produce  los  efectos  de  citaci6n  para  sen- 
tencia, que  pronunciara  el  juez  dentro  de  cinco  dias,  concurran  6  no  las  partes  a 
la  audiencia  3). 

1356.  Si  ninguna  de  las  partes  hubiere  pedido  prueba,  se  procederd  como  previene 
el  articulo  anterior. 

1357.  En  los  juicios  ejecutivos  se  observard  lo  dispuesto  en  el  art.  1414. 

1358.  En  los  incidentes  criminales  que  surjan  en  negocios  civiles,  se  observara 
lo  dispuesto  en  el  Codigo  de  Procedimientos  Penales  respectivo. 

Capftulo  XXIX.    De  la  acumulacidn  de  autos.^) 
1359.^)    La  acumulacion  de  autos  solo  podra  decretarse  &  instancia  de  parte 
legitima,  salvo  los  casos  en  que,  conforme  a  la  ley,  deba  hacerse  de  oficio. 

1360.8)  La  acumulacion  puede  pedirse  en  cualquier  estado  del  juicio,  antes  de 
pronunciarse  sentencia. 

1361.'')  La  sustanciacion  de  este  incidente,  sera  la  establecida  para  la  decision 
de  las  competencias. 

Capitulo  XXX.    De  las  tercerias.^) 

1362.  En  un  juicio  seguido  por  dos  6  mas  personas,  puede  un  tercero  presentarse 
a  deducir  otra  accion  distinta  de  la  que  se  debate  entre  aquellos.  Este  nuevo  litigante 
se  llama  tercer  opositor. 

1363.  Las  tercerias  son  coadyuvantes  6  excluyentes.  Es  coadyuvante  la  terceria 
que  auxiUa  la  pretension  del  demandante  6  la  del  demandado.  Las  demas  se  Uaman 
excluyentes. 

1364.8)  Las  tercerias  coadyuvantes  pueden  oponerse  en  cualquier  juicio,  sea 
cual  fuere  la  accion  que  en  61  se  ejercite,  y  cualquiera  que  sea  el  estado  en  que  6ste 
se  encuentre,  con  tal  que  aim  no  se  haya  pronunciado  sentencia  que  cause  ejecutoria. 

1)  V.  C.  de  P.  C.  arts.  1023,  1027,  1044,  1046  y  arts.  1394  &  1414  de  fete  codigo.  — 
2)  V.  Ejecuci6n  p.  44.  —  3)  Acerca  de  la  apelabilidad  de  la  sentencia  v.  art.  871  del  C.  de 
P.  C.  —  *)  V.  Ejeoucidn  p.  45.  —  »)  V.  C.  de  P.  C.  art.  874  A  877.  —  «)  V.  C.  de  P.  C. 
art.  879.  —  ')  V.  C.  de  P.  0,  arts.  882,  884,  895.  889  y  901.  —  »)  V.  Ejecucion  p.  46  &  48. 
—  9)  V.  C.  do  P.  C.  arts.  909,  913,  917. 
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1347.  When  the  execution  of  a  judgment  or  award  is  applied  for  and  there 
is  no  property  arrested,  such  arrest  shaU  take  place,  following  the  provisions  in 
articles  1397,  1400  and  1410  to  1413  of  this  Boofci). 

1348.  If  the  judgment  does  not  contaia  a  liquid  sum,  the  party  in  whose 
favour  it  was  pronoimced  shall,  in  moving  for  execution,  present  his  account,  inspec- 
tion whereof  shall  be  given  to  the  party  condemned  for  three  days.  If  the  latter 
enters  no  objection  within  the  time  fixed,  execution  shaU  be  decreed  for  the  sum 
to  which  the  account  amounts;  but  if  he  expresses  his  disagreement,  inspection 
of  the  reasons  submitted  by  him  shall  be  given  to  the  party  moving,  who  shall 
answer  withia  three  days,  the  judge  or  tribunal  giving  judgment  as  he  or  it  thinks 
just  within  the  like  term.  Only  the  recourse  by  way  of  personal  liabihty  shall  lie 
against  this  decision. 

Chapter  XXVIII.    Interlocutory  matters  or  incidents.^) 

1349.  Questions  which  are  mooted  in  an  action  and  which  have  immediate 
relation  with  the  principal  matter  are  incidents. 

1350.  Incidents  which  obstruct  the  course  of  the  principal  claim,  shall  be  sub- 
stantiated on  the  same  file  of  the  record,  the  former  meanwhile  remaining  in  suspense. 

1351.  Those  which  do  not  obstruct  the  prosecution  of  the  claim  shall  be 
substantiated  on  a  separate  file,  which  shall  be  formed  of  the  writings  and  documents 
to  be  appointed  by  both  parties,  and  at  the  cost  of  the  party  moving  them. 

1352.  When  an  incident  has  been  moved  and  the  separate  file  formed  in  a 
proper  case,  it  shall  be  served  on  the  opposite  party  for  a  term  of  three  days. 

1353.  If  any  of  the  parties  asks  that  the  incident  be  received  for  proof,  the 
judge  shall  appoint  a  term  not  exceeding  ten  days. 

1354.  When  the  evidence  has  been  taken,  the  judge  shall  cite  the  parties  to 
a  verbal  hearing,  which  shall  take  place  within  three  days,  for  them  to  make  such 
submissions  thereat  as  may  support  their  right. 

1355.  Citations  for  the  hearing  produce  the  effects  of  citations  for  judgment, 
which  shall  be  pronounced  by  the  judge  within  five  days,  whether  the  parties 
attend  the  hearing  or  not  3). 

1356.  If  neither  of  the  parties  has  asked  for  evidence,  the  case  shall  proceed 
as  provided  by  the  preceding  article. 

1357.  In  executive  actions,  the  provisions  of  article  1414  shall  be  observed. 

1358.  In  criminal  incidents  which  arise  in  civil  matters,  the  provisions  of  the 
Code  of  Criminal  Procedure  shall  be  followed. 

Chapter  XXIX.    Consolidation.^) 

1359.^)  The  consolidation  of  records  can  only  be  ordered  at  the  instance  of 
a  lawful  party,  saving  the  cases  in  which  it  has  to  be  ordered  on  the  initiative  of 
the  Coiurt  in  accordance  with  the  law. 

1360.®)  Consolidation  may  be  sought  at  any  stage  of  the  action  before  judgment 
is  pronoimced. 

1361.'')  The  substantiation  of  this  incident  shall  be  that  enacted  for  the  decision 
of  questions  of  competence. 

Chapter  XXX.    Third  party  proceedings.®) 

1362.  In  an  action  between  two  or  more  persons,  a  third  party  may  present 
himself  to  discuss  another  right  of  action  distinct  from  tha.t  in  debate  between 
them.    This  new  litigant  is  called  a  third  party. 

1363.  Third  party  proceedings  are  either  assisting  or  exclusive.  An  assisting 
proceeding  is  one  in  aid  of  the  claim  of  the  plaintiff  or  of  the  defendant.  The  others 
are  called  exclusive. 

1364.^)  Assisting  third  party  proceedings  may  be  entered  in  all  actions, 
whatever  be  the  right  of  action  raised  therein,  and  whatever  be  the  state  of  the 
action,  provided  that  no  judgment  which  carries  execution  has  yet  been  pronounced. 

1)  See  Code  of  Civil  Procedure,  articles  1023, 1027, 1044, 1046  and  articles  1394  to  1414  of  this 
Code.  —  2)  See  Execution,  p.  44.  —  3)  As  to  the  possibility  of  appealing  from  these  judgments, 
see  article  871  of  the  Code  of  Civil  Procedure.  —  *)  See  Execution,  p.  45.  —  6)  See  Code  of 
Civil  Procedure,  articles  874  to  877.  —  *)  See  Code  of  Civil  Procedure,  article  879.  —  ')  See  Code 
of  Civil  Procedure,  articles  882,  884,  895,  889  and  901.  —  »)  See  Execution,  p.  46—48.  —  »)  See 
Code  of  CivU  Procedure,  articles  909,  913,  917. 
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1365.  Las  tercerias  coadyuvantes  no  producen  otro  efeoto  que  el  de  asociar 
a  quien  las  interpone  con  la  parte  cuyo  derecho  coadyuva,  a  fin  de  que  el  juicio  con- 
tinue segun  el  estado  en  que  se  encuentre,  y  se  sustancie  hasta  las  ulteriorea  diligencias 
con  el  tercero  y  el  Htigante  coadyuvado,  teniendose  presente  lo  prevenido  en  el 
art.  1060. 

1366.  La  accion  que  deduce  el  tercero  coadyuvante  debera  juzgarse  con  lo 
principal  en  una  misma  sentencia. 

1367.  Las  tercerias  excluyentes  son  de  dominio  6  de  preferencia:  en  el  primer 
caso  deben  fundarse  en  el  dominio  que  sobre  los  bienes  en  cuestion  6  sobre  la  accion 
que  se  ejercita  alega  el  tercero,  y  en  el  segundo,  en  el  major  derecho  que  este  deduzca 
para  ser  pagado. 

1368.  Las  tercerias  excluyentes  no  suspenderan  el  curso  del  negocio  en  que 
se  interponen;  se  ventilaran  por  cuerda  separada,  conforme  a  los  articulos  siguientes, 
oyendo  al  demandante  y  al  demandado  en  traslado  por  tres  dias  a  cada  uno. 

1369.  Cuando  el  ejecutado  este  conforme  con  la  reclamacion  del  tercer  opositor, 
solo  se  seguira  el  juicio  de  terceria  entre  este  y  el  ejecutante. 

1370.  El  opositor  debera  fundar  su  oposicion  precisamente  en  prueba  docu- 
mental.    Sin  este  requisite  se  desechara  desde  luego  y  sin  mas  tramite. 

1371.  Evacuando  el  traslado  de  que  trata  el  art.  1368,  el  juez  decidira  si  hay 
meritos  para  estimar  necesaria  la  terceria,  y  en  caso  afirmativo,  a  peticion  de  cual- 
quiera  de  las  partes,  abrira  una  dilacion  probatoria  de  quince  dias. 

1372.  Vencido  el  termino  de  prueba  y  puesta  razon  de  eUo  en  autos,  se  hara 
pubhcacion  de  probanzas,  entregandolos  a  las  partes  por  su  orden  y  por  cinco  dias 
a  cada  una,  para  que  aleguen  de  su  derecho. 

1373.  Si  la  terceria  fuere  de  dominio,  el  juicio  principal  en  que  se  interponga 
seguira  sus  tramites  hasta  antes  del  remate,  y  desde  entonces  se  suspenderan  los 
procedimientos  hasta  que  se  decida  la  terceria. 

1374.  Si  la  terceria  fuere  de  preferencia,  seguiran  los  procedimientos  del  juicio 
principal  en  que  se  interponga,  hasta  la  reaUzacion  de  los  bienes  embargados,  suspen- 
diendose  el  pago,  que  se  hara,  definida  la  terceria,  al  acreedor  que  tenga  mejor 
derecho.     Entretanto  se  decida  esta,  se  depositara  el  precio  de  la  venta. 

1375.  Bastara  la  interposicion  de  ima  terceria  excluyente,  para  que  el  ejecutante 
pueda  amphar  la  ejecucion  en  otros  bienes  del  deudor,  y  si  este  no  los  tuviere,  para 
pedir  la  declaracion  de  quiebra. 

1376.  Si  la  terceria,  cualquiera  que  sea,  se  interpone  ante  un  juez  de  paz  6  menor 
y  el  interes  de  eUa  excede  del  que  la  ley  respectivamente  somete  a  la  jurisdiccion 
de  estos  jueces,  aquel  ante  quien  se  interponga  remitira  lo  actuado  en  el  negocio 
principal  y  terceria,  al  juez  que  designe  el  tercer  opositor  y  sea  competente  para 
conocer  del  negocio  que  representa  mayor  interes.  El  juez  designado  correra  traslado 
de  la  demanda  verbal  entablada  y  decidira  la  terceria,  sujetandose  en  la  sustanciacion 
a  lo  prevenido  en  los  articulos  anteriores. 

Titulo  II.    De  los  juicios  ordinarios.^) 

1377.  Todas  las  contiendas  entre  partes,  que  no  tengan  senalada  en  este  Codigo 
tramitacion  especial,  se  ventilaran  en  juicio  ordinario. 

1378.  Con  el  escrito  de  demanda  presentara  el  actor  las  copias  simples  pre- 
venidas  en  el  art.  1061,  las  cuales,  debidamente  confrontadas,  se  entregaran  al  reo 
para  que  produzca  su  contestacion  dentro  de  cinco  dias. 

1379.2)  Las  excepciones  dilatorias  deberan  oponerse  simultaneamente  en  el 
precise  termino  de  tres  dias.  El  articulo  relativo  a  eUas  se  sustanciara  con  solo  el 
escrito  en  que  las  opone  el  demandado,  la  contestacion  del  actor  y  la  prueba  que  se 
rindiere,  si  el  caso  lo  exige,  para  lo  cual  se  otorgara  un  termino  que  no  pase  de  diez  dias. 


1)  V.  Ejeouoi6n  p.  48.  —  2)  C.  de  P.  C.  art.  28,  Ejeouci6n  p.  49  &,  54. 
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1365.  Assisting  third  party  proceedings  only  produce  the  effect  of  associating 
the  person  entering  them  with  the  party  whose  right  he  supports,  to  the  end  that 
the  action  may  continue  according  to  the  state  in  which  it  happens  to  be,  and  may 
be  substantiated  up  to  its  last  proceedings  with  the  third  party  and  the  assisted 
litigant,  but  bearing  in  mind  the  provisions  of  article  1060. 

1366.  The  right  of  action  raised  by  the  assisting  third  party  must  be  decided 
together  with  the  principal  matter  and  in  the  same  judgment. 

1367.  Exclusive  third  party  proceedings  are  those  in  which  ownership  or  prefer- 
ence is  claimed :  in  the  former  case,  they  must  be  based  on  the  ownership  alleged  by 
the  third  party  over  the  property  in  question  or  over  the  right  in  discussion,  and  in 
the  latter  case,  must  be  based  on  the  better  right  claimed  by  the  third  party  to 
be  paid. 

1368.  Exclusive  third  party  proceedings  shall  not  suspend  the  course  of  the 
matter  wherein  they  are  entered;  they  shall  be  discussed  on  a  separate  file  in 
accordance  with  the  following  articles,  hearing  the  plaintiff  and  defendant  after 
service  on  them  for  three  days  each. 

1369.  When  the  defendant  agrees  to  the  claim  of  the  third  party,  the  third 
party  proceedings  shall  only  continue  between  the  latter  and  the  plaintiff. 

1370.  The  opponent  must  of  necessity  base  his  opposition  on  documentary 
evidence.  In  the  absence  of  this  requisite  his  claim  shall  be  forthwith  dismissed 
without  further  proceedings. 

1371.  After  the  service  mentioned  in  article  1368,  the  judge  shall  decide  whether 
there  are  grounds  for  thinking  the  third  party  proceedings  to  be  necessary,  and 
if  he  decides  affirmatively,  he  shall  open  a  term  for  evidence  of  fifteen  days  on 
the  application  of  any  of  the  parties. 

1372.  At  the  expiration  of  the  time  for  evidence  and  after  the  entry  thereof 
on  the  record,  the  evidence  shall  be  published,  the  record  thereof  being  delivered 
to  the  parties  in  order  for  five  days  each,  in  order  that  they  may  make  submissions 
as  to  their  rights. 

1373.  If  the  third  party  claim  is  one  of  ownership,  the  principal  action  wherein 
it  is  entered  shall  follow  its  course  until  just  before  the  end,  and  thenceforward 
the  proceedings  shall  be  suspended  until  the  third  party  claim  is  decided. 

1374.  If  the  third  party  claim  is  one  of  preference,  the  proceedings  in  the 
principal  action  wherein  it  is  entered  shall  continue  until  the  realisation  of  the 
arrested  property,  payment  being  suspended,  and  when  the  third  party  action 
is  concluded,  the  payment  shall  be  made  to  the  creditor  in  possession  of  the  better 
right.    While  this  is  stiU  undecided,  the  proceeds  of  the  sale  shall  be  deposited. 

1375.  The  filing  of  an  exclusive  third  party  claim  shall  be  sufficient  ground 
for  the  plaintiff  to  extend  execution  to  other  property  of  the  debtor,  and  if  he 
has  none,  then  to  ask  for  the  declaration  of  banlaruptcy. 

1376.  If  the  third  party  claim,  whatever  it  be,  is  entered  before  a  justice  of 
the  peace  or  inferior  judge,  and  the  interest  thereof  exceeds  that  which  the  law 
submits  to  the  jurisdiction  of  these  judges  respectively,  the  judge  before  whom 
it  is  entered  shall  send  the  record  of  the  principal  and  third  party  matters  to  the 
judge  nominated  by  the  third  party,  when  he  is  competent  to  take  cognisance  of 
the  matter  representing  the  larger  interest.  The  nominated  judge  shall  grant  service 
of  the  verbal  claim  and  shall  decide  the  third  party  claim,  subject  in  the  substantia- 
tion thereof  to  the  provisions  of  the  preceding  articles. 

Title  II.    Ordinary  actions.^) 

1377.  All  disputes  between  parties,  for  which  no  special  procedure  is  appointed 
by  this  Code,  shall  be  raised  in  an  ordinary  action. 

1378.  With  the  document  of  the  claim,  the  plaintiff  shall  present  the  simple 
copies  directed  by  article  1061,  which,  when  duly  compared,  shall  be  delivered  to 
the  defendant  for  him  to  produce  his  answer  within  five  days. 

1379.^)  Dilatory  pleas  must  be  entered  simultaneously  within  the  absolute 
term  of  three  days.  The  incident  relating  thereto  shaU  be  substantiated  with  only 
the  document  whereby  the  defendant  enters  them,  the  answer  of  the  plaintiff  and 
the  evidence  given,  if  the  case  requires  this,  for  which  a  term  shall  be  granted  not 
exceeding  ten  days. 

1)  See  Execution,  p.  48.  —  ^)  Code  of  Civil  Procedure,  article  28,  Execution,  p.  49 — 54. 
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1380.  No  se  comprenden  entre  las  excepeiones  de  que  habla  el  articulo  anterior 
la  incompetencia  por  inhibitoria,  ni  la  recusacion,  las  cuales  se  sustanciarAn  en  la 
forma  especial  cada  una  prescrita  en  este  mismo  Codigo. 

1381.1)  Las  excepeiones  perentorias  se  opondran,  sustanciardn  y  decidiran 
simultaneamente  y  en  uno  con  el  pleito  principal,  sin  poderse  nunca  formar,  por 
razon  de  eUas,  articulo  especial  en  el  juicio. 

1382.  Contestada  la  demanda,  se  mandara  recibir  el  negocio  i  prueba,  si  la 
exigiere. 

1383.  Segun  la  naturaleza  y  calidad  del  negocio,  el  juez  fijara  el  t^rmino  c[ue 
crea  suficiente  para  la  rendici6n  de  las  pruebas,  no  pudiendo  exceder  de  cuarenta  dias. 

1384.  Estando  dentro  del  termino  concedido,  la  parte  que  pretenda  su  prorroga 
pedira  al  juez  que  cite  a  la  contraria  &,  su  presencia,  y  el  juez  lo  hard  asi  mandando 
poner  razon  de  ello  en  los  autos.  En  vista  de  lo  que  las  partes  alegaren,  se  concedera 
6  denegara  la  prorroga.  Si  al  pedirla  se  acompanare  el  consentimiento  por  escrito 
de  la  contraria,  se  otorgara  la  prorroga  por  todo  el  plazo  que  las  partes  convengan, 
no  excediendo  del  legal. 

1385.  Ckmcluido  el  t6rmino  probatorio,  desde  luego  y  sin  otro  trdmite,  se  man- 
dara hacer  la  publicacion  de  probanzas. 

1386.  No  impedira  que  se  lleve  a  efecto  la  publicaci6n  de  pruebas  el  hecho 
de  hallarse  pendientes  algunas  de  las  diligencias  promovidas.  El  juez,  si  lo  cree 
conveniente,  podrd  mandar  concluirlas,  dando  en  tal  caso  conocimiento  de  ellas 
&  las  partes. 

1387.  Las  pruebas  documentales  que  se  presenten  fuera  de  termino,  seran 
admitidas  en  cualquier  estado  del  juicio  antes  de  sentenciarse,  protestando  la  parte 
que  antes  no  supo  de  eUas  6  no  las  pudo  haber,  y  dandose  conocimiento  de  las  mismas 
a  la  contraria,  en  los  terminos  del  art.  1319,  para  que  pueda  alegar  lo  que  le  convenga. 

1388.  Mandada  hacer  la  publicacion  de  pruebas,  se  entregaran  los  autos  ori- 
ginales,  primero  al  actor  y  despues  al  reo,  por  diez  dias  a  cada  uno,  para  que  aleguen 
de  buena  prueba. 

1389.  Pasado  que  sea  el  t6rmino  para  alegar,  seran  citadas  las  partes  para 
sentencia. 

1390.  Dentro  de  los  quince  dias  siguientes  a  la  citacion  para  sentencia,  se 
pronunciara  esta. 

Titulo  III.    De  los  juicios  ejecutivos.^) 

1391.  El  procedimiento  ejecutivo  tiene  lugar  cuando  la  demanda  se  funda 
en  documento  que  traiga  aparejada  ejeoucion. 

Traen  aparejada  ejecucion:  1.°  La  sentencia  ejecutoriada  6  pasada  en  autori- 
dad  de  cosa  juzgada  y  la  arbitral  que  sea  inapelable,  conforme  al  art.  1347,  obser- 
vandose  lo  dispuesto  en  el  1348;  —  2.°  Los  instrumentos  publicos;  —  3.°  La  con- 
fesion  judicial  del  deudor,  segun  el  art.  1288;  —  4.°  Las  letras  de  cambio,  libranzas, 
vales,  pagar6s  y  demas  efectos  de  comercio  en  los  tdrminos  que  disponen  los  arti- 
culos  relativos  de  este  Codigo,  observandose  lo  que  ordena  el  art.  534  respecto  a 
la  firma  del  aceptante;  —  5.°  Las  polizas  de  seguros,  conforme  al  art.  441;  — 
6.°  La  decision  de  los  peritos  designados  en  los  seguros  para  fijar  el  importe  del 
siniestro,  observandose  lo  prescrito  en  el  art.  420;  —  7.°  Las  facturas,  cuentas 
corrientes  y  cualesquiera  otros  contratos  de  comercio  firmados  y  reconocidos  judi- 
cialmente  por  el  deudor. 

1392.  Presentada  por  el  actor  su  demanda  acompanada  del  titulo  ejecutivo, 
se  proveera  auto,  con  efectos  de  mandamiento  en  forma,  para  que  el  deudor  sea  re- 
querido  de  pago,  y  no  haci^ndolo  se  le  embarguen  bienes  suficientes  para  cubrir 
la  deuda  y  costas,  pom6ndolos,  bajo  la  responsabiHdad  del  acreedor,  en  deposito 
de  persona  nombrada  por  este,  salvo  lo  dispuesto  en  las  concesiones  vigentes  en 
favor  de  los  Bancos. 

1393.^)  No  encontrandose  al  deudor  a  la  primera  busca,  se  le  dejard  citatorio, 
fijandole  dia  y  bora  para  que  aguarde.  Por  el  solo  hecho  de  que  el  deudor  no  aguarde 

1)  V.  Ejeouoidn  p.  54  6,  62.  —  2)  V.  Ejecuci6n  p.  62  d  64  y  35  4  44.  —  3)  V.  C.  de  P.  C. 
arts.  1044  y  1046. 
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1380.  Neither  inhibition  on  the  ground  of  incompetence  nor  challenges  are 
included  in  the  pleas  mentioned  by  the  preceding  article,  but  these  shall  be  sub- 
stantiated in  the  special  way  prescribed  for  each  by  this  Code. 

1381.1)  Peremptory  pleas  shall  be  entered,  substantiated  and  decided  simul- 
taneously and  together  with  the  principal  action,  and  there  shall  be  no  power  on 
their  account  to  frame  a  special  incident  in  the  action. 

1382.  When  the  claim  has  been  answered,  the  matter  shall  be  ordered  to  be 
received  for  proof,  it  it  requires  this. 

1383.  The  judge  shall  fix  such  term  as  he  may  think  sufficient  for  taking 
evidence,  according  to  the  natvure  and  quality  of  the  matter,  but  this  term  cannot 
exceed  forty  days. 

1384.  When  the  term  granted  has  commenced,  the  party  claiming  its  extension 
shall  apply  to  the  judge  to  summon  the  opposite  party  to  his  presence,  and  the  judge 
shall  do  so  and  shall  direct  an  entry  of  the  fact  to  be  made  on  the  record.  The 
extension  shall  be  granted  or  refused  on  consideration  of  the  submissions  made 
by  the  parties.  K  the  application  is  accompanied  by  the  written  consent  of  the 
opposite  party,  the  extension  shall  be  granted  for  the  whole  period  agreed  by  the 
parties,  such  extension  not  exceeding  the  legal  period. 

1385.  On  the  conclusion  of  the  term  for  evidence,  an  order  shall  be  made  to 
publish  the  evidence  forthwith  and  without  further  proceedings. 

1386.  The  fact  that  some  of  the  measures  applied  for  are  still  pending  shall 
not  prevent  the  publication  of  the  evidence  being  carried  into  effect.  If  he  thinks 
fit,  the  judge  shall  have  power  to  order  such  measures  to  be  terminated  by  giving 
notice  thereof  to  the  parties. 

1387.  Documentary  evidence  which  may  be  presented  outside  the  term,  shall 
be  admitted  at  all  stages  of  the  action  before  judgment,  on  the  party  presenting 
it  protesting  that  he  was  not  aware  of  it  before  or  was  imable  to  have  it,  and  giving 
notice  thereof  to  the  opposite  party  in  the  terms  of  article  1319,  for  him  to  make 
such  submissions  as  he  thinks  fit. 

1388.  When  the  order  for  publication  of  the  evidence  has  been  made,  the 
original  record  shall  be  delivered,  first  to  the  plaintiff  and  afterwards  to  the 
defendant,  for  ten  days  each,  for  them  to  submit  that  the  case  has  been  proved  in 
their  favour. 

1389.  When  the  term  for  making  submissions  has  expired,  the  parties  shall 
be  cited  for  judgment. 

1390.  Judgment  shall  be  pronoimced  within  fifteen  days  following  the  citation 
for  that  purpose. 

Title  III.    Executive  actions.^) 

1391.  Executive  procedure  takes  place  when  the  claim  is  based  on  a  document 
which  carries  prompt  execution. 

The  following  carry  prompt  execution:  1.  A  judgment  which  is  final  or  which 
has  become  authoritative  as  a  res  judicata  and  unappealable  arbitral  awards,  under 
article  1347,  subject  to  the  provisions  of  article  1348;  —  2.  Notarial  instruments; 
—  3.  Judicial  admissions  made  by  the  debtor,  imder  article  1288;  —  4.  BUls  of 
exchange,  drafts,  vales,  promissory  notes  and  other  commercial  securities  in  the 
terms  provided  by  the  relevant  articles  of  this  Code,  subject  to  the  provisions  of 
article  534  as  regards  the  signature  of  the  acceptor;  —  5.  Policies  of  insurance, 
under  article  441 ;  —  6.  Decisions  of  experts  appointed  by  insurances  for  fixing  the 
amount  of  the  casualty,  subject  to  the  provisions  of  article  420;  —  7.  Invoices, 
current  accounts  and  all  other  commercial  contracts  when  signed  and  judicially 
acknowledged  by  the  debtor. 

1392.  When  his  claim  is  lodged  by  the  plaintiff  accompanied  by  the  executive 
document,  an  order  shall  be  made  with  the  effects  of  a  formal  order  requiring  the 
debtor  to  pay,  and  ordering  on  his  failing  so  to  do  that  his  property  be  arrested 
sufficient  to  meet  the  debt  and  costs,  such  property  being  placed  on  deposit  with 
a  person  appointed  by  the  creditor  and  under  the  responsibiUty  of  the  latter, 
saving  the  provisions  of  the  concessions  in  force  in  favour  of  banks. 

1393.8)  When  the  debtor  is  not  found  at  the  first  search,  a  summons  shall 
be  left  for  him,  fixing  the  day  and  hour  for  him  to  observe.   By  the  simple  fact 

1)  See  Execution,  p.  54—62.  —  2)  See  Execution,  p.  62—64=  and  35—44.  —  »)  See  Code 
of  Civil  Procedure,  articles  1044  and  1046. 
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al  emplazamiento,  se  procederd  a  practical  el  embargo  con  oualquiera  persona  que 
se  encuentre  en  la  casa  6  con  el  vecino  mas  inmediato. 

1394.  La  diligencia  de  embargo  no  se  suspendera  por  ningun  motivo,  sino  que 
se  llevara  adelante  hasta  su  conclusion,  dejando  al  deudor  que  la  reclamare  sus 
derechos  a  salvo  para  que  los  baga  valer  como  le  convenga  durante  el  juicio  6 
fuera  de  el. 

1395.1)    En  el  embargo  de  bienes  se  seguira  este  orden:  1.°  Las  mercancias; 

—  2.°  Los  creditos  de  facil  y  pronto  cobro,  a  satisfaccion  del  acreedor;  —  3.°  Los 
demas  muebles  del  deudor;  —  4.°  Los  inmuebles;  —  5.°  Las  demas  acciones  y 
derechos  que  tenga  el  demandado^). 

Cualquiera  dificultad  suscitada  en  el  orden  que  deba  seguirse,  no  impedira  el 
embargo.  El  ejecutor  la  allanara,  prefiriendo  lo  que  prudentemente  crea  mas  realizable 
a  reserva  de  lo  que  determine  el  juez. 

1396.  Hecho  el  embargo,  acto  continue  se  notificara  al  deudor  6  a  la  persona 
con  quien  se  haya  practicado  la  diligencia,  que  dentro  de  tres  dias  comparezca  ante 
el  juzgado  a  hacer  paga  Uana  de  la  cantidad  demandada  y  las  costas,  6  a  oponerse 
a  la  ejecucion  si  tuviere  alguna  excepcion  para  ello. 

1397.  Si  se  tratare  de  sentencia,  no  se  admitira  mas  excepcion  que  la  de  pago 
si  la  ejecucion  se  pide  dentro  de  ciento  ochenta  dias;  si  ha  pasado  ese  termino,  pero 
no  mas  de  un  ano,  se  admitiran  ademas  las  de  transaccion,  compensacion  y  com- 
promiso  en  arbitros;  y  trascurrido  mas  de  un  ano,  seran  admisibles  tambien  la  de 
novacion,  comprendiendose  en  esta  la  espera,  la  quita,  el  pacto  de  no  pedir  y  cual- 
quier  otro  arreglo  que  modifique  la  obhgacion,  y  la  de  falsedad  del  instrumento, 
siempre  que  la  ejecucion  no  se  pida  en  virtud  de  ejecutoria,  convenio  6  juicio  con- 
stante  en  autos.  Todas  estas  exoepoiones,  sin  comprender  la  de  falsedad,  deberan 
ser  posteriores  a  la  sentencia,  convenio  6  juicio,  y  constar  por  instrumento  publico, 
por  documento  judicialmente  reconocido  6  por  confesion  judicial. 

1398.  Los  terminos  fijados  en  el  articulo  anterior,  se  contaran  desde  la  fecha 
de  la  sentencia  6  convenio,  a  no  ser  que  en  eUos  se  fije  plazo  para  el  cumphmiento 
de  la  obhgacion,  en  cuyo  caso  el  termino  se  contara  desde  el  dia  en  que  se  vencio 
el  plazo  6  desde  que  pudo  exigirse  la  liltima  prestaoion  vencida,  si  se  tratare  de 
prestaciones  periodicas. 

1399.  Dentro  do  los  tres  dias  siguientes  al  embargo,  podra  el  deudor  oponer 
la  excepcion  acompanando  el  instrumento  en  que  se  funde,  6  promoviendo  la  con- 
fesion 6  reconocimiento  judicial.     De  otra  manera  no  sera  admitida. 

1400.  Si  el  ejecutante  objetare  el  instrumento  a  que  el  articulo  anterior  se 
refiere,  y  ofreciere  prueba,  se  senalara  un  termino  que  no  pase  de  diez  dias.  Con- 
cluido  este  termino,  el  juez  citara  una  audiencia  verbal  que  se  verificara  dentro 
de  tres  dias,  y  faUara  dentro  de  cinco.  La  oitacion  para  la  audiencia  produce  los 
efectos  de  citacion  para  sentencia. 

1401.  Si  se  tratare  de  letras  de  cambio,  se  observara  lo  dispuesto  en  el  art.  535 
de  este  Codigo. 

1402.  Si  se  tratare  de  cartas  de  porte,  se  atendera  a  lo  que  dispone  el  art.  583. 

1403.  Contra  oualquier  otro  documento  mercantil  que  traiga  aparejada  eje- 
cucion son  admisibles  las  siguientes  excepciones:  1.°  Falsedad  del  titulo  6  del 
contrato  contenido  en  61;  —  2.°  Fuerza  6  miedo;  —  3.°  Prescripcion  6  caducidad 
del  titulo;  —  4.°  Falta  de  la  personahdad  en  el  ejecutante,  6  del  reconocimiento 
de  la  firma  del  ejecutado,  en  los  casos  en  que  ese  reconocimiento  es  necesario;  — 
5.°  Incompetencia  del  juez;  —  6.°  Pago  6  compensacion;  —  7.°  Remision  6  quita; 

—  8.°  Oferta  de  no  cobrar  6  espera;  —  9.°  Novacion  de  contrato. 


Las  excepciones  comprendidas  desde  la  frac.  VI  a  la  IX,  solo  seran  admisibles 
en  juicio  ejecutivo,  si  se  fundaren  en  prueba  documental. 

1404.  No  verificando  el  deudor  el  pago  dentro  de  tres  dias  despues  de  hecha 
la  traba,  ni  oponiendo  excepcion  contra  la  ejecucion,  a  pedimento  del  actor  y  previa 

1)  V.  C.  de  P.  C.  arts.  1048  y  1049.  Ejecucion  p.  37.  —  2)  Sobre  los  bienes  exentos  de 
embargo  v.  C.  de  P.  C.  arts.  1026,  1027,  Ejecucion  p.  36. 
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of  the  debtor  not  observing  the  summons,  proceedings  for  the  arrest  shall  take 
place  addressed  to  any  person  who  is  found  in  the  house  or  with  the  nearest 
neighbour. 

1394.  The  arrest  proceedings  shall  not  be  suspended  for  any  reason,  but  they 
shall  be  carried  out  to  their  conclusion,  leaving  the  debtor  who  objects  thereto 
free  to  enforce  his  rights  as  best  suits  him  during  the  action  or  apart  therefrom. 

1395.^)    The  following  order  shall  be  followed  in  the  arrest  of  property :  1 .  Goods ; 

—  2.  Credits  of  easy  and  prompt  recovery,  as  determined  by  the  creditor;  —  3.  Other 
movables  of  the  debtor;  —  4.  Immovables;  —  5.  Such  other  rights  of  action  and 
rights  as  are  possessed  by  the  defendant^). 

Any  difficulty  which  arises  in  the  order  to  be  followed  shall  not  prevent  the 
arrest.  The  plaintiff  shall  settle  this,  by  preferring  that  which  he  reasonably  thinks 
to  be  most  realisable,  subject  to  what  may  be  determined  by  the  judge. 

1396.  When  the  arrest  has  been  made,  the  debtor  or  the  person  to  whom 
the  proceedings  have  been  addressed  shall  at  once  be  notified  to  appear  before  the 
court  within  three  days  to  make  payment  of  the  sum  demanded  and  the  costs, 
or  to  object  to  the  execution,  if  he  has  any  defence  thereto. 

1397.  In  the  case  of  a  judgment,  the  only  plea  which  shall  be  admitted  is  that 
of  payment,  if  execution  is  applied  for  within  one  hundred  and  eighty  days.  If 
that  term  has  expired,  but  not  more  than  one  year,  the  defences  of  compromise, 
set-off  and  submission  to  arbitration  shall  also  be  admitted;  and  when  more  than 
one  year  has  expired,  the  following  defences  shaU  also  be  admissible,  namely, 
novation,  including  therein  postponement,  partial  release,  agreements  not  to  sue, 
and  aU  other  arrangements  modifying  the  obUgation,  and  falsity  of  the  instrument, 
provided  that  execution  is  not  sought  by  virtue  of  a  final  judgment,  arrangement 
or  decision  set  forth  by  way  of  record.  All  these  defences,  but  not  including  that 
of  falsity,  must  be  subsequent  to  the  judgment,  arrangement  or  decision,  and  set 
forth  in  a  notarial  instrument,  in  a  document  judicially  acknowledged  or  in  a  judicial 
admission. 

1398.  The  terms  fixed  by  the  preceding  article  shall  be  reckoned  from  the 
date  of  the  judgment  or  arrangement,  unless  a  period  is  thereby  fixed  for  the  perform- 
ance of  the  obligation,  in  which  case  the  term  shall  be  reckoned  from  the  day  whereon 
the  period  expired,  or  from  the  time  when  the  last  payment  due  could  be  demanded, 
in  the  case  of  periodical  payments. 

1399.  Within  the  three  days  following  an  arrest,  the  debtor  may  enter  his 
defence  accompanied  by  the  instrument  whereon  it  is  based,  or  by  applying  for  a 
judicial  admission  or  acknowledgment.    Otherwise  it  shall  not  be  admitted. 

1400.  If  the  plaintiff  objects  to  the  instrument  mentioned  in  the  preceding 
article,  and  offers  evidence,  a  term  shall  be  appointed  not  exceeding  ten  days. 
On  the  conclusion  of  this  term,  the  judge  shall  summon  a  verbal  hearing  which 
shall  take  place  within  three  days,  and  he  shaU  give  judgment  within  five  days. 
The  summons  to  the  hearing  produces  the  same  effects  as  a  summons  to  judgment. 

1401.  In  the  case  of  bills  of  exchange,  the  provisions  of  article  535  of  this  Code 
shall  be  observed. 

1402.  In  the  case  of  way  bills  the  provisions  of  article  583  shall  be  attended  to. 

1403.  The  following  defences  are  admissible  against  all  other  commercial 
documents  which  carry  prompt  execution:  1.  Falsity  of  the  document  of  title  or 
of  the  contract  contained  therein;  —  2.  Force  or  fear;  —  3.  Prescription  or  lapse 
of  the  document  of  title;  —  4.  Absence  of  hens  standi  on  the  part  of  the  plaintiff, 
or  want  of  acknowledgment  of  the  signature  of  the  defendant,  in  cases  wherein  such 
acknowledgment  is  necessary;  —  5.  Incompetence  of  the  judge;  —  6.  Payment  or 
set-off;  —  7.  Release  or  partial  release;  —  8.  Offer  not  to  sue  or  postponement; 

—  9.  Novation  of  the  contract. 

The  defences  comprised  in  sections  6  to  9  shall  only  be  admissible  in  executive 
actions,  when  they  are  based  on  documentary  evidence. 

1404.  If  the  debtor  fails  to  make  payment  within  three  days  from  the  attach- 
ment, or  to  enter  a  defence  against  the  execution,  then  on  the  application  of  the 


1)  See  Code  of  Civil  Procedure,   articles  1048  and  1049,  Execution,  p.  37.  —  2)  As  to 
property  exempt  from  arrest,  see  Code  of  Civil  Procedure,  articles  1026, 1027,  Execution,  p.  36. 
B    IX,  1  28 
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citacion  de  las  partes,  se  pronunoiard  sentencia  de  remate,  mandando  proceder  a 
la  venta  de  los  bienes  embargados  y  que  de  su  producto  se  haga  pago  al  aoreedor. 

1405.  Si  el  deudor  se  opusiere  a  la  ejecucion  expresando  las  excepoiones  que 
le  favorecen  y  el  negocio  exigiere  prueba,  se  concedera  para  esta  un  termino  que  no 
exceda  de  quince  dias. 

1406.  Concluido  el  termino  de  prueba  y  sentada  razon  de  ello,  se  mandara 
hacer  publicacion  de  probanzas  y  se  entregaran  los  autos,  primero  al  actor  y  luego  al 
reo,  por  cinco  dias  a  uno,  para  que  aleguen  de  su  dereoho. 

1407.  Presentados  los  alegatos  6  trascurrido  el  termino  para  hacerlo,  previa 
citacion  y  dentro  del  termino  de  ocho  dias,  se  pronunciara  la  sentencia. 

1408.  Si  en  la  sentencia  se  declara  haber  lugar  a  hacer  trance  y  remate  de  los 
bienes  embargados  y  pago  al  acreedor,  en  la  misma  sentencia  se  decidira  tambien 
sobre  los  derechos  controvertidos. 

1409.  Si  la  sentencia  declarase  que  no  procede  el  juicio  ejecutivo,  reservara 
al  actor  sus  derechos  para  que  los  ejercite  en  la  via  y  forma  que  corresponda. 

1410.  A  virtud  de  la  sentencia  de  remate,  se  procedera  d  la  venta  de  los  bienes  i) 
secuestrados,  previo  avaluo  hecho  por  dos  corredores  6  peritos  y  un  tercero  en  case 
de  discordia,  nombrados  aqueUos  por  las  partes  y  este  por  el  juez. 

1411.  Presentado  el  avaluo  y  notificadas  las  partes  para  que  ocurran  al  juzgado 
a  imponerse  de  aquel,  se  anunciara  en  la  forma  legal  la  venta  de  los  bienes  2),  por  tres 
veces,  dentro  de  tres  dias,  si  fuesen  muebles,  y  dentro  de  nueve  si  fuesen  raices, 
rematdndose  en  seguida  en  ptibHca  ahnoneda  y  al  mejor  poster  conforme  a  derecho. 

1412.  No  habiendose  presentado  postor  a  los  bienes,  el  acreedor  podra  pedir 
la  adjudicacion  de  eUos  por  el  precio  que  para  subastarlos  se  les  haya  fijado  en  la 
ultima  almoneda. 

1413.  Las  partes,  durante  el  juicio,  podran  convenir  en  que  los  bienes  embargados 
se  avaluen  6  vendan  en  la  forma  y  terminos  que  ellos  acordaren,  denunciandolo  asi 
oportunamente  al  juzgado  por  medio  de  un  escrito  firmado  por  ellas. 

1414.  Cualquier  incidente  que  se  suscitare  en  el  juicio  mercantil  ejecutivo, 
se  decidira  por  el  juez  sin  sustanciar  articulo,  pero  sin  perjuicio  del  derecho  de  los 
interesados  para  que  se  les  oiga  en  audiencia  verbal  siempre  que  asi  lo  pidieren. 

Titulo  IV.    Del  procedimiento  especial  en  las  quiebras.^) 

Capitulo  I.    Disposiciones  generales.^) 

1415.  El  juicio  de  quiebra  puede  iniciarse:  1.°  A  instancias  del  deudor,  ya 
sea  que  solicite  hquidacion  judicial,  6  ya  que  haga  abandono  de  su  activo;  — 
2.°  Por  sohcitud  de  uno  6  varies  acreedores,  conforme  a  las  fracciones  1.°,  2.° 
y  4.°  del  art.  952. 

1416.  En  cualquiera  de  los  dos  casos  previstos  en  el  articulo  anterior,  el  juez 
que  conozca  de  la  quiebra  proveera  sobre  la  conservacion  de  los  bienes  de  la  masa, 
nombrando  al  efecto  un  sindico  provisional  y  un  interventor. 

1417.  El  nombramiento  de  interventor  y  de  sindico  provisionales  debe  recaer 
en  personas  de  notoria  honradez  y  respetabihdad,  y  que  sean,  6  abogados  con  titulo 
oficial,  6  comerciantes  con  matrioula  en  el  respective  Registro  de  Comercio. 

1418.  El  sindico  provisional  6  definitive,  desde  su  nombramiento  representari 
legitimamente  a  la  negociacion  fallida,  judicial  y  extrajudicialmente. 

1419.  El  sindico  provisional  se  Umitara  a  recibir  la  negociacion  con  sus  Hbres 
y  pertenencias,  suspendiendo  tode  page  que  no  sea  el  cerriente  de  contribuciones, 

1)  V.  Ejeouoi6n  p.  38  &  41.  —  2)  V.  C.  de  P.  C.  arts.  752  &  764,  Ejeouci6n  p.  38.  — 
3)  V.  Ejeouci6n  p.  78  &  85.  —  *)  V.  Ejecuoidn  p.  78. 
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plaintiff  and  after  citation  of  the  parties,  judgment  for  a  sale  by  auction  shall  be 
pronounced,  directing  the  sale  of  the  arrested  property  to  take  place  and  payment 
to  be  made  to  the  creditor  out  of  the  proceeds  thereof. 

1405.  If  the  debtor  opposes  the  execution  and  sets  forth  the  defences  favour- 
ing him  and  the  matter  requires  proof,  a  term  not  exceeding  fifteen  days  shall  be 
granted  therefor. 

1406.  On  the  conclusion  of  the  term  for  evidence  and  when  the  fact  has  been 
entered,  an  order  shall  be  made  directing  the  evidence  to  be  published,  and  the 
record  shall  be  delivered,  first  to  the  plaintiff  and  then  to  the  defendant,  for  five 
days  each,  for  them  to  make  submissions  of  their  claims. 

1407.  When  the  submissions  have  been  lodged  or  when  the  term  has  expired 
without  that  being  done,  judgment  shall  be  pronounced  after  citation  and  within 
the  term  of  eight  days. 

1408.  If  the  judgment  declares  that  there  is  occasion  for  making  a  sale  by 
auction  of  the  arrested  property  and  payment  to  the  creditor,  the  same  judgment 
shall  also  decide  on  the  rights  in  controversy. 

1409.  If  the  judgment  declares  that  the  executive  proceedings  do  not  lie,  it 
shall  reserve  the  plaintiff  his  rights  so  that  he  may  enforce  them  in  the  proper  way 
and  form. 

1410.  The  sale  of  the  property  attached  i)  shall  take  place  by  virtue  of  the 
judgment  for  auction,  after  valuation  made  by  two  brokers  or  experts  and  a  third 
person  in  the  event  of  disagreement,  the  former  being  appointed  by  the  parties 
and  the  latter  by  the  judge. 

1411.  When  the  valuation  has  been  lodged  and  the  parties  notified  to  attend 
the  Court  to  inform  themselves  thereof,  the  sale  of  the  property  2)  shall  be  ad- 
vertised in  legal  form  on  three  occasions  within  three  days,  if  the  property  is  mov- 
able, and  within  nine  days,  if  it  is  immovable,  such  property  being  Imocked  down 
forthwith  at  public  auction  to  the  highest  bidder  according  to  law. 

1412.  When  no  bidder  for  the  property  has  attended,  the  creditor  may  ask 
that  it  be  adjudicated  to  him  at  the  price  which  has  been  fixed  for  it  at  the  last 
auction  for  selling  it. 

1413.  During  the  action,  the  parties  may  agree  that  the  property  arrested 
should  be  valued  or  sold  in  the  way  and  subject  to  the  conditions  agreed  by  them, 
giving  notice  thereof  to  the  Court  in  good  time  by  means  of  a  document  signed 
by  them. 

1414.  All  interlocutory  matters  which  may  arise  in  commercial  executive 
actions  shall  be  decided  by  the  judge  without  written  proceedings,  but  without 
prejudice  to  the  right  of  the  persons  concerned  to  be  heard  at  a  verbal  hearing 
when  they  apply  therefor. 

Title  IV.    Special  bankruptcy  procedure.^) 
Chapter  I.    General  provisions.*) 

1415.  Bankruptcy  proceedings  may  be  initiated:  1.  At  the  instance  of  the 
debtor,  either  by  applying  for  judicial  liquidation,  or  by  making  abandonment  of 
his  assets;  —  2.  On  the  application  of  one  or  more  creditors,  in  accordance  with 
sections  1,  2  and  4  of  article  952. 

1416.  In  either  of  the  two  cases  mentioned  in  the  preceding  article,  the  judge 
who  has  cognisance  of  the  bankruptcy  shall  give  orders  as  to  the  preservation  of 
the  assets  of  the  estate,  and  shall  appoint  a  provisional  trustee  and  a  supervisor, 

1417.  The  appointment  of  the  supervisor  and  provisional  trustee  must  fall 
on  persons  of  well  known  honour  and  respectability,  who  are  either  advocates 
holding  an  official  diploma,  or  traders  who  are  registered  in  the  corresponding 
Commercial  Register. 

1418.  Both  the  provisional  and  definitive  trustee  shall  legally  represent  the 
insolvent  house  from  the  time  of  their  appointment,  both  judicially  and  extra- 
judicially. 

1419.  The  provisional  trustee  shall  be  confined  to  re'ceiving  such  house  of 
business  with  its  books  and  appurtenances,  suspending  aU  payments  which  are 

1)  See  Execution,  p.  39 — 41.  —  *)  See  Code  of  Civil  Procedure,  articles  752  to  754,  Exe- 
cution, p.  38.  —  s)  See  Execution,  p.  78 — 85.  —  *)  See  Execution,  p.  78. 
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rentas,  dependientes  y  gastos  menores,  y  no  pudiendo  hacer  ventas  sino  al  contado 
y  a  los  precios  de  plaza. 

1420.  Si  el  sindico  provisional  comprendiere  que  hay  necesidad  de  realizar 
algunos  efectos  6  valores  porque  pudieran  perderse,  disminuir  su  precio  6  que  se 
perjudicara  de  cualquiera  otra  manera  la  negociacion  que  estA  &,  su  cargo,  podrd 
veiificar  los  contratos  correapondientes  con  autorizacion  del  juez,  quien  la  dara 
previa  audiencia  del  Ministerio  publico  en  el  plazo  que  le  senale  segtin  la  urgencia 
del  caso. 

1421.  Ni  el  sindico  ni  el  interventor  provisionales  podran  ser  removidos  antes 
de  que  asi  lo  acuerde  la  junta  general  de  acreedores  en  la  siguiente  a  la  de  rectificacion 
de  creditos. 

1422.  Las  atribuciones  del  interventor  ser4n:  vigilar  la  conducta  del  sindico, 
dando  cuenta  al  juez  de  todos  los  actos  en  que  puedan  resultar  perjudicados  los 
intereses  de  los  acreedores  6  los  derechos  que  las  leyes  les  conceden,  y  cuidando 
de  que  nunca  deje  el  sindico  pasar  los  t^rminos  que  para  cualquiera  de  sus  funciones 
haya  establecido  la  ley ;  asistir  a  la  formacion  del  inventario  consecutivo  al  asegura- 
miento  de  bienes  y  ser  oido  en  el  caso  previsto  en  el  art.  1420  y  cuando  el  sindico 
decida  entablar  judicialmente  alguna  accion.  El  interventor  definitivo  tendra, 
ademas,  el  encargo  de  dictaminar  sobre  el  credito  del  sindico  cuando  este  sea  acreedor 
de  la  masa. 

1423.  Los  interventores,  para  el  exacto  cumpHmiento  de  las  atribuciones 
que  les  confiere  el  articulo  anterior,  tendran  la  mas  ampUa  Ubertad  de  examinar 
los  libros,  correspondencia  y  demas  papeles  de  la  quiebra. 

1424.  Es  voluntaria  la  aceptacion  de  los  cargos  de  sindico  6  de  interventor 
provisionales;  pero  una  vez  aceptados,  no  pueden  renunciarse  sino  por  causa  muy 
grave  d  juicio  del  juez,  que  la  caUficara  de  piano  y  sin  mas  recurso  que  el  de  respon- 
sabilidad. 

1425.  Si  por  renuncia,  6  por  muerte,  6  por  cualquier  otro  impedimento  legal 
cesaren  en  sus  funciones  el  sindico  6  interventor  provisionales,  el  juez  los  reemplazara 
inmediatamente. 

1426.  El  sindico  puede  emplear  abogado  en  los  casos  en  que  61  no  lo  sea  y  que 
se  requiera  el  conocimiento  de  la  ciencia  legal,  y  los  honorarios  de  este,  debidamente 
justificados  y  aprobados  por  el  juez,  se  pagaran  de  la  masa  de  la  quiebra. 

1427.  Los  sindicos  percibiran  como  unico  honorario:  1.°  Ocho  por  ciento  del 
producto  de  la  venta  de  los  bienes  de  la  quiebra,  si  no  excediere  de  25,000  pesos ; 
—  2.°  Cuatro  por  ciento  por  el  exceso  hasta  200,000  pesos;  —  3.°  Dos  por  ciento 
por  cualquier  mayor  exceso. 

1428.  El  interventor  provisional  cobrara  los  derechos  que  a  los  procuradores 
senalen  los  aranceles  viguentes. 

Capitulo  II.    Del  aseguramiento  de  bienes.^) 

1429.  Si  el  juicio  de  quiebra  se  ha  iniciado  6  por  las  instancias  del  deudor  6 
por  alguno  de  los  motivos  expresados  en  el  art.  1415,  frac.  2.°,  el  juez  proveera  auto 
que  contendra:  —  1.°  El  nombramiento  de  sindico  6  interventor  provisionales  y 
el  mandamiento  para  asegurar  los  bienes,  libros,  correspondencia  y  documentos  del 
deudor,  asi  como  la  orden  al  correo  para  que  se  entregue  la  correspondencia  del 
mismo  al  sindico;  —  2.°  La  prohibicion  de  hacer  pages  6  entregar  efectos  el  deudor 
comtin,  y  la  orden  a  6ste  de  entregar  los  bienes  de  su  negociacion  al  sindico,  bajo 
el  apercibimiento  de  segunda  paga,  en  el  primer  caso,  y  de  declarar,  en  el  segimdo, 
al  deudor  culpable  de  ocultacion;  —  3.°  La  orden  de  pubhcar  el  auto  tres  veces 
consecutivas  en  el  periodico  oficial  del  Estado,  6  Distrito  6  Territorio  Federal,  y  de 
registrarlo  en  el  Registro  de  Comercio. 

1430.  El  funcionario  que  haga  las  veces  de  ejecutor,  procedera  inmediatamente 
-a  recoger  la  aceptacion  y  protesta  del  sindico  y  del  interventor  nombrados,  y  tan 
luego  como  llene  ese  requisito,  seUara,  asociado  del  interventor  y  del  sindico,  las 
puertas  de  los  almaoenes,  bodegas  y  despachos  del  deudor,  y  los  Ubros  y  papeles 
de  comercio,  y  muebles  susceptibles  de  embargo  que  se  haUen  en  el  domicUio  del 
mismo  deudor. 
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not  current  pajmients  of  taxes,  rents,  subordinates  and  minor  expenses,  and  with 
no  power  to  make  sales  except  for  cash  and  at  the  market  prices. 

1420.  If  the  provisional  trustee  understands  that  there  is  necessity  for  realis- 
ing effects  or  valuables  because  they  may  be  lost,  their  price  diminished,  or  because 
the  house  of  business  which  is  in  his  charge  would  be  prejudiced  in  any  other 
manner,  he  may  make  the  appropriate  contracts  with  the  authorisation  of  the  judge, 
who  shall  grant  this  after  hearing  the  Public  Attorney  within  a  period  to  be  appoin- 
ted by  him  according  to  the  urgency  of  the  case. 

1421.  Neither  the  provisional  trustee  nor  the  supervisor  may  be  removed 
before  the  general  meeting  of  the  creditors  so  decides  in  the  meeting  following 
that  for  the  examination  of  credits. 

1422.  The  supervisor  shall  have  the  following  powers:  To  watch  over  the 
conduct  of  the  trustee,  reporting  to  the  judge  all  acts  whereby  the  interests  of 
the  creditors  or  the  rights  granted  to  them  by  law  may  be  prejudiced,  and  seeing 
that  the  trustee  never  exceeds  the  terms  enacted  by  law  for  any  of  his  functions; 
to  attend  the  formation  of  the  inventory  following  the  securing  of  the  assets  and 
to  be  heard  lq  the  case  mentioned  in  article  1420,  and  when  the  trustee  decides 
to  file  an  action  in  court.  The  definitive  supervisor  shall  also  be  entrusted  with 
pronouncing  on  the  claim  of  the  trustee  when  the  latter  is  creditor  of  the  estate. 

1423.  For  the  correct  fulfilment  of  the  powers  conferred  on  them  by  the 
preceding  article,  the  supervisors  shall  have  the  most  ample  hberty  to  examine  the 
books,  correspondence  and  other  papers  of  the  bankruptcy. 

1424.  Acceptance  of  the;  offices  of  provisional  trustee  and  supervisor  is  volun- 
tary; but  when  once  accepted,  theycaimot  be  resigned  without  a  very  serious  cause 
in  the  opinion  of  the  judge,  who  shall  appreciate  it  at  once  and  with  no  further 
recovu-se  than  that  of  enforcing  his  personal  liability. 

1425.  If  the  provisional  trustee  or  supervisor  ceases  his  functions  through 
resignation,  death  or  through  any  other  legal  impediment,  the  judge  shall  im- 
mediately replace  him. 

1426.  The  trustee  may  employ  an  advocate  in  cases  in  which  he  is  not  one 
himself  and  which  require  acquaintance  with  legal  knowledge,  and  the  honoraria 
of  the  latter,  duly  proved  and  passed  by  the  judge,  shall  be  paid  by  the  bankrupt 
estate. 

1427.  The  trxistees  shall  receive  as  their  only  honorarium:  1.  Eight  per  cent, 
of  the  proceeds  of  the  sale  of  the  assets  of  the  bankruptcy,  if  they  do  not  exceed 
25,000  pesos;  —  2.  Four  per  cent,  on  the  excess  up  to  200,000  pesos;  —  3,  Two 
per  cent,  on  any  greater  excess. 

1428.  The  provisional  supervisor  shall  recover  the  fees  appointed  for  solicitors 
by  the  scales  in  force. 

Chapter  II.    Securing  the  assets.^) 

1429.  If  the  bankruptcy  proceedings  have  been  commenced  either  at  the 
instance  of  the  debtor  or  for  one  of  the  reasons  expressed  in  article  1415,  section  2, 
the  judge  shall  make  an  order  which  shall  contain:  1.  The  appointment  of  the 
provisional  trustee  and  supervisor  and  a  direction  to  seciu:e  the  assets,  books,  corre- 
spondence and  documents  of  the  debtor,  as  also  an  order  to  the  Post  Office 
that  his  correspondence  be  delivered  to  the  trustee;  —  2.  A  prohibition  to  make 
payments  or  deliver  goods  to  the  common  debtor,  and  an  order  by  the  latter  to 
deliver  the  assets  of  his  house  to  the  trustee,  under  a  warning  of  a  second  payment, 
in  the  former  case,  and  in  the  latter,  of  declaring  the  debtor  guilty  of  concealment ; 
—  3.  An  order  to  publish  the  decree  three  consecutive  times  in  the  official  news- 
paper of  the  State,  District  or  Federal  Territory,  and  to  register  it  in  the  Commercial 
Register. 

1430.  The  official  who  performs  the  duties  of  bailiff  shall  immediately  proceed 
to  collect  the  acceptance  and  affirmation  of  the  appointed  trustee  and  supervisor, 
and  as  soon  as  he  fulfils  this  requisite,  he  shall,  in  company  with  the  supervisor 
and  trustee,  seal  the  doors  of  the  warehouses,  cellars  and  offices  of  the  debtor, 
and  the  commercial  books  and  papers,  and  such  movables  as  are  susceptible  of 
arrest  and  are  found  at  the  address  of  the  said  debtor. 
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1431.  El  ejecutor  asentara  en  los  autos  la  razon  de  haberse  practicado  las 
diligencias  de  que  trata  el  articulo  anterior,  para  cuya  practica  se  tendran  siempre 
por  formalmente  habiHtados  los  dias  y  horas  inhabiles. 

1432.  Si  el  deudor  tuviere  sucursales  6  estableoimientos  fuera  del  Territorio 
6  partido  jurisdiccional  del  juez  de  la  quiebra,  se  practicaran  por  medio  de  exhortos 
las  diligencias  prevenidas  en  el  art.  1430. 

1433.  Al  dia  siguiente  de  puestos  los  seUos,  el  sindico  comenzara  A  hacer  el 
inventario,  previa  citacion  del  interventor  y  del  deudor,  y  ante  el  escribano  de  los 
autos  6  quien  haga  sus  veces.  Si  en  inventariar  los  bienes  de  una  pieza  fuere  preciso 
emplear  mas  de  un  dia,  concluidas  las  horas  habiles,  se  volveran  a  seUar  las  puertas, 
asentandose  siempre  razon,  por  principio  de  diligencia,  del  estado  en  que  se  encuentre 
el  seUo  que  haya  babido  necesidad  de  levantar. 

1434.  Si  al  practicar  el  inventario  se  encontrase  alguno  de  los  objetos  men- 
cionados  en  el  art.  1420,  se  procedera  como  alli  se  determina.  Si  se  encontraren 
algunos  objetos  no  susceptibles  de  embargo,  se  entregaran  al  deudor. 

1435.  Seran  inventariados  de  preferencia  los  muebles  y  objetos  necesarios 
para  la  continuacion  del  giro  mercantil  del  deudor. 

1436.  El  sindico  ira  recibiendo  los  efeotos  a  medida  que  se  inventarien,  y  al 
efecto  firmara  diariamente  el  acta  de  inventario,  de  que  se  levantaran  dos  tantos: 
el  principal  se  unira  a  los  autos,  y  el  dupUcado  quedara  en  poder  del  sindico,  para 
su  resguardo. 

Capftulo  III.    De  la  rectificaci6n  de  cr^ditos,^) 

1437.  Concluido  el  inventario  y  sin  necesidad  de  gestion  del  sindico,  el  juez 
proveera  auto  mandando  que  se  le  presenten  los  justificantes  de  los  creditos  dentro 
de  diez  dias,  si  residen  los  acreedores  a  menos  de  200  kilometres  del  lugar  del  juicio; 
de  veinte  si  residen  a  menos  de  400;  y  de  treinta  si  residen  a  mayor  distancia,  dentro 
de  la  Republica. 

1438.  A  los  que  residan  en  la  America  del  Norte  6  en  las  AntiUas,  se  les  con- 
cederan  dos  meses;  a  los  que  residan  en  Europa  6  en  la  America  Central,  tres  meses; 
4  los  que  residan  en  la  America  Meridional,  cuatro  meses;  y  cinco  a  los  que  residan 
en  cualquiera  otra  parte. 

1439.  La  notificacion  a  que  aluden  los  dos  articulos  anteriores,  se  hara  por 
medio  de  c6dula,  despacho  6  exhorto  a  los  acreedores  cuyo  domicilio  sea  conocido, 
y  por  tres  pubUcaciones  consecutivas  en  el  peiiodico  oficial  a  los  de  domicilio  des- 
conocido. 

A  los  acreedores  ausentes  los  reemplazara  en  todo  caso,  mientras  se  presentan, 
un  agente  del  Mimsterio  publico. 

1440.  Los  acreedores  presentaran  al  juez  los  titulos  justificativos  de  sus  creditos, 
6  si  aqueUos  no  existen,  la  cuenta  de  lo  que  se  les  deba,  pormenorizada  y  con  expresion 
de  la  causa,  dentro  del  t6rmino  legal,  acompanando  copias  Uterales  de  ellos,  para 
que  cotejadas  se  ponga  a  su  pie  una  nota  de  quedar  los  originales  en  poder  del  juzgado, 
devolviendo  en  esta  forma  las  copias  a  los  interesados  para  su  resguardo. 

1441.  Los  jueces,  &  medida  que  reciban  los  documentos  de  los  acreedores,  los 
pasaran  A  los  sindicos,  quienes  los  confrontaran  con  las  constancias  que  ministren 
los  papeles,  registros  y  llbros  del  fallido,  y  extenderan  su  informe  individual  sobre 
cada  cr^dito,  con  arreglo  a  lo  que  resulte  del  cotejo  y  a  las  demas  noticias  que  llegaren 
a  su  conocimiento. 

1442.  En  los  ocho  dias  siguientes  al  vencimiento  del  plazo  senalado  para  la 
presentacion  de  los  titulos,  formardn  los  sindicos  im  estado  general  de  los  creditos 
a  cargo  de  la  quiebra,  que  se  hayan  presentado  a  comprobacion,  con  la  oportuna 
referencia  por  orden  de  numeros  de  los  documentos  presentados  por  su  respectivo 
interesado,  y  pasardn  este  estado  al  juzgado,  dando  copia  al  deudor,  su  apoderado 
6  gestor  para  su  inteligencia. 

1443.  Con  vista  de  este  informe,  el  juez  resolvera  quienes  y  por  qu6  cantidad 
tienen  derecho  de  votar  en  el  examen  y  admision  de  cr6ditos. 

1444.  Esta  resolucion  deja  salvo  el  derecho  de  todos  y  cada  uno  de  los  acree- 
dores a  la  quiebra,  el  del  interesado  en  el  credito  controvertido,  y  el  del  deudor, 
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1431.  The  bailiff  shall  enter  in  the  record  the  fact  of  the  measures  mentioned 
in  the  preceding  article  having  been  taken,  and  for  this  proceeding  the  non-working 
days  and  hours  shall  always  be  deemed  to  have  been  formally  legalised. 

1432.  If  the  debtor  has  establishments  or  branches  outside  the  Territory  or 
partido  of  the  jurisdiction  of  the  bankruptcy  judge,  the  measures  directed  by  article 
1430  shall  be  taken  by  means  of  letters  of  request. 

1433.  On  the  day  following  the  fixing  of  the  seals,  the  trustee  shall  commence 
to  make  the  inventory  on  previously  citing  the  supervisor  and  the  debtor,  and  in 
the  presence  of  the  Master  on  the  record  or  of  his  substitute.  If  it  is  necessary  to 
employ  more  than  one  day  in  listing  the  assets  of  a  particular  house,  the  doors 
shall  again  be  sealed  at  the  termination  of  the  working  hours.  At  the  beginning  of 
the  proceedings  an  entry  shall  always  be  made  of  the  condition  in  which  the  seal 
is  found  which  it  has  been  necessary  to  remove. 

1434.  If  any  of  the  things  mentioned  in  article  1420  are  met  on  making  the 
inventory,  the  proceedings  therein  directed  shaU  be  taken.  If  any  things  are  found 
which  are  not  susceptible  of  arrest,  they  shall  be  delivered  to  the  debtor. 

1435.  The  movables  and  things  necessary  for  continuing  the  commercial 
business  of  the  debtor  shall  first  be  listed. 

1436.  The  trustee  shall  continue  to  receive  the  assets  as  they  are  listed,  and 
for  this  purpose  he  shall  sign  the  document  of  the  inventory  each  day,  of  which 
two  shall  be  made:  the  original  shall  be  annexed  to  the  record,  and  the  duplicate 
shall  remain  in  the  control  of  the  trustee,  for  him  to  keep. 

Chapter  III.    Correction  of  credits.^) 

1437.  On  the  conclusion  of  the  inventory  and  without  the  necessity  of  any 
action  by  the  trustee,  the  judge  shall  make  an  order  directing  the  proofs  of  the 
credits  to  be  produced  to  him  within  ten  days,  if  the  creditors  reside  at  less  than 
200  kilometres  from  the  place  of  the  proceedings ;  twenty  days,  if  they  reside  at  less 
than  400;  and  thirty  days  if  they  reside  at  a  greater  distance  within  the  Republic. 

1438.  Two  months  are  granted  to  those  creditors  who  reside  in  North  America 
and  the  West  Indies;  three  months  to  those  who  reside  in  Europe  or  in  Central 
America;  four  months  to  those  who  reside  in  South  America;  and  five  to  those 
who  reside  in  any  other  part. 

1439.  The  notification  to  which  the  two  preceding  articles  aUude,  shall  be  made 
by  means  of  a  note,  despatch  or  admonition  to  those  creditors  whose  addresses  are 
known,  and  by  three  consecutive  publications  in  the  official  newspaper  to  those 
creditors  whose  addresses  are  unknown. 

A  representative  of  the  Public  Attorney  shall  take  the  place  of  the  absent 
creditors  in  all  cases,  until  they  present  themselves. 

1440.  The  creditors  shall  present  the  documents  of  title  proving  their  credits 
to  the  judge,  or  if  they  are  not  in  existence,  the  account  of  what  is  due  to  them, 
in  a  detailed  form  and  expressing  the  consideration  {causa),  within  the  legal  term, 
accompanied  by  literal  copies  thereof,  so  that  after  comparison  a  note  may  be  placed 
at  their  foot  to  the  effect  that  the  originals  remain  in  the  control  of  the  Court,  and 
in  this  form  the  copies  shall  be  returned  to  the  persons  concerned,  for  them  to  keep. 

1441.  As  they  continue  to  receive  the  documents  from  the  creditors,  the  judges 
shall  hand  them  to  the  trustees,  who  shall  compare  them  with  the  particulars  supplied 
by  the  papers,  registers  and  books  of  the  banfaupt,  and  they  shaU  draw  up  a  separate 
report  concerning  each  credit,  in  accordance  with  the  results  of  the  comparison, 
and  such  other  news  as  may  come  to  their  knowledge. 

1442.  Within  the  eight  days  following  the  expiration  of  the  period  appointed 
for  lodging  the  documents  of  title,  the  trustees  shall  frame  a  general  statement 
of  the  credits  against  the  bankruptcy  which  have  been  lodged  for  proof,  with  due 
reference  by  numerical  order  to  the  documents  lodged  by  the  persons  respectively 
concerned,  and  they  shaU  hand  this  statement  to  the  Court,  giving  a  copy  to  the 
debtor,  his  attorney  or  manager  for  his  information. 

1443.  On  inspecting  this  report,  the  judge  shaU  decide  who  are  entitled  to 
vote  in  the  examination  and  admission  of  credits,  and  for  what  sum. 

1444.  This  decision  does  not  prejudice  the  right  of  each  and  aU  of  the  creditors 
of  the  bankruptcy,  or  that  of  the  person  concerned  in  an  opposed  credit,  or  that 
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para  que  si  se  sintieren  agraviados,  usen  de  61  en  justicia  como  les  convenga  ante 
el  juzgado  que  conoce  de  la  quiebra,  quedando,  entretanto,  privado  de  voz  activa 
en  la  quiebra  el  acreedor  cuyo  credito  no  sea  reconocido. 

1445.  El  juez  declarara  cerrado  el  estado  de  cr^ditos  y  senalarA  dia,  que  sera 
el  cuarto  despu^s  que  se  le  haya  presentado  el  estado  general,  para  la  junta  de  examen 
y  reconocimiento  de  eUos.  A  consecuencia  de  esta  dUigencia,  seran  considerados 
en  mora  para  los  efectos  que  prescribe  el  art.  1464,  los  acreedores  que  comparezcan 
posteriormente. 

1446.  Reunidos  el  Ministerio  publico  y  los  acreedores  que  hubieren  ocurrido, 
6  sus  representantes,  en  poder  legalmente  extendido  segtin  la  cuantia  del  crddito,  en 
el  dia  senalado  para  la  junta  de  examen  y  reconocimiento  de  cr^ditos,  se  hara  la 
lectura  general  de  estos,  de  los  documentos  respectivos  de  comprobacion,  del  informe 
de  los  sindioos  sobre  cada  uno  de  ellos,  y  de  la  resolucion  judicial. 

1447.  Con  vista  de  estos  documentos,  y  oyendo  las  reclamaciones  ti  obser- 
vaciones  que  los  acreedores  concurrentes  y  el  faLido  por  si  6  su  apoderado  6  gestor, 
estimaren  oportunas  sobre  cada  una  de  las  partidas,  y  las  satisfacciones  que  puedan 
convenirle  al  interesado  en  el  credito,  6  a  quien  le  represente,  se  resolvera  con  apro- 
bacion  del  juzgado  sobre  la  exclusion  de  cada  credito  por  mayorla  de  votos,  la  cual, 
para  excluir  al  credito,  debera  consistir  cuando  menos  en  las  tres  cuartas  partes  de 
acreedores  con  los  dos  tercios  de  cr^ditos,  6  en  los  dos  tercios  de  acreedores  con  las 
tres  cuartas  de  creditos,  computd.ndose  solamente  las  personas  y  creditos  de  los 
concurrentes.  Si  -para  la  exclusion  del  credito  no  hubiere  la  mayoria  expresada,  el 
credito  se  reputara  admitido  para  los  efectos  legales,  salvo  los  recursos  de  los 
arts.  1451  y  1452. 

1448.  El  juez  convocara  todas  las  juntas  que  scan  necesarias  para  la  caHficacion 
de  los  creditos;  pero  no  podran  emplearse  mas  de  veinte  dias  contados  desde  el  en 
que  se  celebre  la  primera  junta. 

1449.  Los  creditos  admitidos  como  legitimos,  se  anotaran  en  sus  titulos,  en 

estos  t6rminos:  »N.,  admitido  al  pasivo  de  N.,  por  la  cantidad  de «   Esta  nota 

se  firmara  por  el  juez  y  por  los  sindicos. 

1450.  Al  acreedor  cuyo  credito  sea  excluido,  se  le  devolveran  sus  titulos  para 
los  usos  que  le  convengan. 

1451.  En  la  resolucion  de  la  junta  de  que  trata  el  art.  1447  se  observara  lo  dis- 
puesto  en  el  art.  1444. 

1452.  En  caso  de  reclamacion  por  cualquier  acreedor  contra  el  acuerdo  de  la 
junta  en  que  se  declare  reconocido  un  credito,  seran  de  su  cargo  los  gastos  del  prooe- 
dimiento; pero  si  judiciabnente  se  declara  excluido  el  credito,  le  seran  abonados 
integramente  por  la  masa,  mediante  su  cuenta  justifioada. 

1453.  Pasados  diez  dias  despues  de  la  celebraoion  de  la  junta  en  que  el  credito 
que  se  reclama  fue  admitido  6  desechado,  no  se  admitira  instancia  alguna  contra 
lo  acordado  en  la  junta,  ni  en  ningtin  caso  ni  tiempo  podra  hacerla  un  acreedor 
contra  la  resolucion  que  haya  sido  conforme  a  su  voto. 

1454.  En  las  reclamaciones  que  se  hagan  por  algun  acreedor  6  por  el  deudor 
contra  el  reconocimiento  de  algun  credito,  se  entendera  la  sustanciacion  unicamente 
con  el  interesado  en  el  credito  impugnado.  Y  las  demandas  de  cualquier  acreedor 
sobre  que  se  reconozcan  los  creditos  que  la  junta  hubiere  desechado,  se  sustanciaran 
con  los  sindicos,  que  estaran  en  este  caso  obligados  a  sostener,  por  cuenta  de  la  masa, 
el  acuerdo  de  la  junta. 

1455.  Siempre  que  hubiere  contradiccion,  el  juez  designard  un  dia  dentro  de 
los  ocho  siguientes  a  la  interposicion  de  la  reclamacion,  para  que  el  actor  comparezca 
a  deducir  sus  derechos,  sobre  los  que  pronunciara  definitivamente  en  un  juicio  verbal, 
en  el  que  no  habra  mas  expediente  escrito  que  el  que  se  forme  de  la  acta  que  se  exten- 
dera  del  mismo,  de  los  documentos  y  de  las  declaraciones  de  los  testigos  presentados 
por  las  partes. 

1456.  Todo  juicio  sobre  legitimacion  de  creditos  se  concluira  dentro  de  quince 
dias,  contados  desde  el  senalado  para  la  comparecencia  del  actor,  a  menos  que  para 
su  decision  sea  necesario  tener  presentes  algunos  documentos  6  pruebas  que  no 
puedan  presentarse  en  el  termino  senalado,  para  cuyo  solo  caso  podra  prorrogarse  en 
cuanto  fuere  necesario  sin  excederse  nunca  del  termino  de  sesenta  dias. 
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of  the  debtor,  to  avail  themselves  thereof  if  they  thiak  themselves  aggrieved,  by 
legal  proceedings  before  the  Court  with  cognisance  of  the  bankruptcy,  although 
the  creditor  whose  credit  is  not  acknowledged  is  meanwhile  deprived  of  an  active 
voice  in  the  bankruptcy. 

1445.  The  judge  shall  declare  the  statement  of  credits  to  be  closed,  and  shall 
appoint  a  day,  which  shall  be  the  fourth  day  after  the  general  statement  has  been 
presented  to  him,  for  the  meeting  to  examine  and  acknowledge  them.  In  conse- 
quence of  this  proceeding,  the  creditors  who  appear  later  shall  be  deemed  to  be 
in  delay  for  the  purposes  of  the  provisions  of  article  1464. 

1446.  On  the  assembling  of  the  Public  Attorney  and  the  creditors  who  have 
attended,  or  their  representatives  under  a  power  of  attorney  legally  drawn  accord- 
ing to  the  amount  of  the  credit,  on  the  day  appointed  for  the  meeting  for  examin- 
ing and  acknowledging  the  credits,  a  general  reading  thereof,  of  the  respective 
documents  proving  them,  the  report  of  the  trustees  on  each  of  the  credits,  and  the 
decision  of  the  judge  shall  take  place. 

1447.  On  inspecting  these  documents  and  on  hearing  such  objections  and 
observations  as  the  attending  creditors  and  the  bankrupt  in  person  or  by  his  attorney 
or  manager  may  think  fit  to  make  about  each  of  the  items,  and  the  explanations 
acceptable  to  the  person  concerned  in  the  credit,  or  his  representative,  a  resolution 
as  to  the  exclusion  of  each  credit  shall  be  passed  with  the  approbation  of  the  Court 
by  a  majority  of  votes,  which,  in  order  to  exclude  the  credit,  must  consist  of  at 
least  three-fourths  of  the  creditors  with  two-thirds  of  the  credits,  or  of  two-thirds 
of  the  creditors  with  three-fourths  of  the  credits,  reckoning  only  the  persons  and 
credits  of  those  who  attend.  If  there  is  no  such  majority  for  the  exclusion  of  a 
credit,  the  credit  shall  be  deemed  to  be  admitted  for  legal  piuposes,  saving  the 
recourses  under  articles  1451  and  1452. 

1448.  The  judge  shall  summon  all  the  meetings  which  are  necessary  for  charac- 
terising the  credits ;  but  they  cannot  occupy  more  than  twenty  days  reckoned  from 
that  whereon  the  first  meeting  is  held. 

1449.  The  credits  which  are  admitted  as  lawful,  shall  be  noted  on  the  docu- 
ments of  title  thereof,  ia  these  terms:  "N.,  admitted  as  a  liabiHty  of  N.,  at  the 
sum  of "    This  note  shall  be  signed  by  the  judge  and  by  the  trustees. 

1450.  Their  documents  of  title  shall  be  returned  to  the  creditors  whose  credits 
are  excluded,  for  such  uses  as  may  be  convenient  to  them. 

1451.  The  provisions  of  article  1444  shall  be  observed  in  the  resolution  of 
the  meeting  mentioned  in  article  1447. 

1452.  In  the  event  of  an  objection  by  any  creditor  to  the  resolution  of  the 
meeting  at  which  a  credit  has  been  declared  to  be  acknowledged,  the  expenses  of 
the  proceeding  shall  be  borne  by  him ;  but  if  the  credit  is  declared  excluded  by  the 
Court,  they  shall  be  paid  to  him  in  fuU  by  the  estate,  upon  his  vouched  accoimt. 

1453.  After  the  expiration  of  ten  days  from  the  holding  of  the  meeting  at  which 
the  credit  objected  to  was  admitted  or  rejected,  no  application  shall  be  admitted  in 
opposition  to  the  resolutions  of  the  meeting,  nor  in  any  event  nor  at  any  time  may  a 
creditor  make  one  against  a  resolution  which  has  been  in  agreement  with  his  own  vote. 

1454.  In  objections  made  by  a  creditor  or  by  the  debtor  iti  opposition  to  the 
acknowledgment  of  a  credit,  the  substantiation  shall  be  directed  only  against  the 
person  concerned  in  the  impugned  credit.  And  the  claims  of  all  creditors  for  the 
acknowledgment  of  credits  which  have  been  rejected  by  the  meeting,  shall  be 
substantiated  agaiost  the  trustees,  who  ia  this  event  shall  be  under  an  obligation 
to  support  the  resolution  of  the  meeting  on  accoimt  of  the  estate. 

1455.  Whenever  there  is  opposition,  the  judge  shall  appoint  a  day  within 
the  eight  days  followiag  the  filing  of  the  objection,  for  the  plaintiff  to  appear  to 
enforce  his  rights,  concerning  which  he  shall  give  a  definitive  judgment  at  a  verbal 
proceeding,  wherein  there  shall  be  no  further  written  file  than  that  formed  by 
the  record  to  be  drawn  up  thereof,  and  the  documents  and  the  declarations  of  the 
witnesses  tendered  by  the  parties. 

1456.  AH  proceedings  as  to  the  lawfulness  of  a  credit  shall  be  terminated  within 
fifteen  days,  reckoned  from  that  appointed  for  the  appearance  of  the  plaintiff, 
unless  it  is  necessary  for  the  decision  thereof  to  have  some  documents  or  evidence 
present  which  cannot  be  produced  within  the  term  appointed,  for  which  purpose 
alone  may  it  be  extended  so  far  as  may  be  necessary  without  ever  exceeding  the 
term  of  sixty  days. 
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1457.  La  ausencia  de  cualquiera  de  los  litigantes  no  impedird,  la  decision  del 
juicio,  y  asi  se  les  hara  saber  en  su  primera  comparecencia. 

1458.  Cualquier  recurso  de  apelacion  6  nuHdad  que  se  interponga,  se  terminara 
per  el  superior  en  el  mismo  tiempo,  y  se  procederi  del  mismo  modo  que  en  la  primera 
instancia. 

1459.  El  termino  de  los  quince  dias,  en  estos  casos,  se  contara  desde  la  mejora 
del  recurso  ante  el  tribunal  superior. 

1460.  El  inferior  en  ningun  caso  suspendera  el  curso  de  las  diligencias,  sino 
en  la  parte  en  que  se  hubiere  interpuesto  el  recurso;  ni  remitira  al  superior  las  actua- 
ciones  originales  sino  despues  de  haberse  fenecido  el  juicio  en  todas  sus  partes. 

1461.  Todo  acreedor  cuya  legimitidad  baya  sido  declarada  por  sentencia  judicial, 
tendra  derecho  a  votar  en  las  juntas,  mientras  la  sentencia  no  se  revoque  por  otra 
que  causa  ejecutoria. 

1462.  Los  acreedores  que  por  gozar  de  los  terminos  senalados  en  los  arts.  1437 
y  1438,  no  hubieren  presentado  sus  titulos  antes  de  que  el  sindico  forme  el  estado 
general  de  que  habla  el  art.  1442,  podrdn  presentar  despues  los  justificantes  de  sus 
creditos  sin  perder  su  prelacion  y  privilegios,  siempre  que  lo  hagan  dentro  de  los 
terminos  que  senalan  dichos  arts.  1437  y  1438. 

1463.  En  el  caso  previsto  por  el  articulo  anterior,  el  juez  parasa  los  justificantes 
al  sindico  para  los  efectos  del  art.  1441,  y  por  el  t6rmino  de  ocbo  dias.  Con  vista 
del  informe  del  sindico  y  dentro  de  otros  cuatro  dias,  el  juez  resolvera  sobre  los  dos 
puntos  a  que  se  contrae  el  art.  1443,  y  despues  se  celebraran  las  juntas  que  fueren 
necesarias  para  el  reconocimiento  de  los  creditos. 

1464.  Los  acreedores  que  no  presentaren  los  documentos  justificativos  de  sus 
creditos  en  los  diversos  plazos  que  para  todos,  segiin  sus  casos,  se  ban  prescrito  en 
la  presente  ley,  perderan  el  privilegio  que  tengan,  y  quedaran  reducidos  a  la  clase 
de  acreedores  comunes  para  percibir  las  porciones  que  les  corresponda  bajo  esta 
caHdad  en  los  dividendos  que  estuvieren  aun  por  hacerse  cuando  intentaren  su  re- 
clamacion,  precediendo  el  reconocimiento  de  la  legitimidad  de  sus  creditos,  que  se 
bard  judioialmente  a  expensas  de  los  mismos  acreedores  morosos  con  citacion  y 
audiencia  de  los  sindicos. 

Si  los  acreedores  morosos  no  gozaren  de  priAdlegios,  perderan  la  tercera  parte 
de  lo  que  deberian  percibir  por  razon  de  su  credito. 

1465.  Si  cuando  se  presenten  los  acreedores  morosos  a  reclamar  sus  derecbos 
estuviere  ya  repartido  todo  el  baber  de  la  quiebra,  no  serdn  oidos. 

Capitulo  IV.    De  la  liquidacion  judicial. 

1466.  Todo  comerciante  que  de  becbo  baya  suspendido  sus  pagos,  puede  soli- 
citar,  dentro  de  los  tres  dias  siguientes,  el  beneficio  de  la  liquidacion  judicial. 

1467.  Con  la  demanda  respeotiva  acompanara  el  deudor  un  estado  en  que 
manifieste  exacta  y  especificadamente  su  activo  y  su  pasivo,  el  nombre  y  domiciUo 
de  sus  acreedores  y  los  motivos  que  le  obligaron  a  suspender  los  pagos. 

1468.  Con  vista  de  la  demanda  del  deudor,  el  juez  de  piano  proveerd  un  auto 
en  terminos  del  art.  1429,  y  se  observaran  todas  las  prevenciones  contenidas  en  el 
capitulo  anterior  basta  dejar  cerrado  el  examen  de  reconocimiento  de  creditos. 

1469.  Dentro  de  los  diez  dias  siguientes  a  baberse  cerrado  el  examen  de  creditos, 
el  juez  citara  JTinta  general  de  acreedores,  y  en  ella  se  oiran  las  indicaciones  del 
deudor  y  del  sindico  sobre  la  prosibilidad  de  llegar  a  un  convenio  en  la  forma  y  ter- 
minos del  cap.  V,  tit.  I,  Libro  IV  de  este  Codigo. 

1470.  Si  los  acreedores  y  el  deudor  se  convencionaren  y  en  la  convencion  s». 
observan  todos  y  cada  uno  de  los  requisitos  prescritos  por  las  leyes,  la  liquidacion 
judicial  quedara  terminada  y  el  deudor  puesto  de  nuevo  al  f rente  de  su  giro  y  en 
Ubre  posesion  de  sus  bienes  en  los  terminos  del  propio  convenio. 

1471.  Si  no  se  convencionaren  el  deudor  y  los  acreedores,  se  seguiran  los  proce- 
dimientos  de  la  quiebra  basta  la  liquidacion  y  pago  de  los  creditos. 

Los  acreedores,  a  pluraUdad  de  votos,  nombraran  sindico  e  interventor  de- 
finitives. 
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1457.  The  absence  of  any  of  the  litigants  shall  not  prevent  the  decision  of 
the  action,  and  they  shall  be  so  informed  on  their  first  appearance. 

1458.  Whatever  recourse  by  way  of  appeal  or  declaration  of  nuUity  may  be 
entered,  it  shall  be  terminated  by  the  superior  Court  in  the  same  term,  and  the 
proceedings  shall  be  the  same  as  in  the  Court  of  first  instance. 

1459.  In  these  cases,  the  term  of  fifteen  days  shall  be  reckoned  from  the  hearing 
of  the  appeal  by  the  superior  Court. 

1460.  In  no  event  shall  the  inferior  court  suspend  the  course  of  the  proceedings, 
except  as  regards  the  part  in  respect  whereof  the  appeal  has  been  entered ;  nor  shall 
it  remit  the  original  record  to  the  superior  Court  before  the  proceedings  have  ter- 
minated in  all  their  parts. 

1461.  All  creditors  whose  credits  have  been  declared  lawful  by  judgment  of 
the  Court,  shall  be  entitled  to  vote  at  the  meetings,  unless  and  imtil  the  judgment 
is  reversed  by  another  and  final  judgment. 

1462.  Creditors  who,  through  having  the  benefit  of  the  periods  named  in  articles 
1437  and  1438,  have  not  lodged  their  documents  of  title  before  the  trustee  frames 
the  general  statement  mentioned  by  article  1442,  may  afterwards  lodge  the  proofs 
of  their  credits  without  losing  their  priority  or  privileges,  provided  that  they  do  so 
within  the  periods  named  by  the  said  articles  1437  and  1438. 

1463.  In  the  case  mentioned  by  the  preceding  article,  the  judge  shall  hand 
the  proofs  to  the  trustee  for  the  purposes  of  article  1441,  and  for  the  term  of  eight 
days.  On  inspecting  the  report  of  the  trustee  and  within  other  four  days,  the  judge 
shall  decide  the  two  points  to  which  article  1443  is  confined,  and  afterwards  such 
meetings  as  may  be  necessary  for  acknowledging  the  credits  shaU  be  held. 

1464.  Creditors  who  fail  to  lodge  the  documents  proving  their  credits  within 
the  several  periods  which  are  prescribed  by  this  law  for  all  creditors  according  to 
the  circumstances,  shall  lose  the  privilege  (Uen)  they  may  possess,  and  shall  be  reduced 
to  the  rank  of  general  creditors  for  the  purpose  of  receiving  the  portions  belonging 
to  them  as  such  creditors  in  the  dividends  which  are  yet  to  be  divided  when  they 
make  their  claim,  but  after  the  acknowledgment  of  the  lawfuhiess  of  their  credits, 
which  shall  be  made  by  the  Court  at  the  expense  of  the  said  dilatory  creditors, 
after  citing  and  hearing  the  trustees. 

If  the  dilatory  creditors  are  not  entitled  to  liens,  they  shall  lose  the  third  part 
of  what  they  ought  to  receive  by  reason  of  their  credit. 

1465.  If,  when  the  dilatory  creditors  present  themselves  to  claim  their  rights, 
the  whole  of  the  assets  of  the  bankruptcy  has  already  been  distributed,  they  shall 
not  be  heard. 

Chapter  IV.     Liquidation  by  the  Court. 

1466.  All  traders  who  have  in  fact  suspended  payment  may  apply  for  the 
benefit  of  liquidation  by  the  Court  within  the  three  following  days. 

1467.  The  debtor  shall  accompany  the  correspondiag  request  by  a  statement 
whereby  he  accurately  and  specifically  sets  forth  his  assets  and  liabilities,  the  names 
and  addresses  of  his  creditors  and  the  reasons  which  compelled  him  to  suspend 
payment. 

1468.  On  inspecting  the  claim  of  the  debtor,  the  judge  shall  forthwith  make 
an  order  in  the  terms  of  article  1429,  and  aU  the  provisions  contained  in  the  preceding 
Chapter  shall  be  observed  up  to  the  end  of  the  examination  of  the  acknowledgment 
of  credits. 

1469.  Within  the  ten  days  following  the  examination  of  credits  being  closed, 
the  judgQ  shaU  summon  a  general  meeting  of  creditors,  and  thereat  shall  be  heard 
the  observations  of  the  debtor  and  of  the  trustee  concerning  the  possibility  of  arri- 
ving at  an  arrangement  in  the  form  and  terms  of  Chapter  V,  Title  1,  Book  IV  of  this 
Code. 

1470.  If  the  creditors  and  the  debtor  make  an  arrangement  and  each  and  all 
of  the  requisites  prescribed  by  the  law  are  observed  in  the  arrangement,  the  judicial 
liquidation  shall  be  terminated  and  the  debtor  again  placed  at  the  head  of  his  bus- 
iness and  in  the  free  possession  of  his  assets  in  the  terms  of  the  said  arrangement. 

1471.  If  the  debtor  and  the  creditors  fail  to  make  an  arrangement,  the  bank- 
ruptcy proceedings  shall  follow  as  far  as  the  liquidation  and  payment  of  the  credits. 

The  creditors  by  a  majority  of  votes  shall  appoint  the  definitive  trustee  and 
supervisor. 
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Capitulo  V.    Del  abandono  de  active. 

1472.  El  deudor  cuyo  pasivo  exceda  del  active  esta  obligado,  dentro  de  los  tres 
dias  siguientes  &  la  suspensi6n  de  pagos,  a  manifestarlo  al  juez  de  su  domicilio, 
acompanando  un  estado  con  los  requisitos  estableoidos  en  el  art.  1467. 

1473.  Con  vista  de  esa  gestidn  se  observard  lo  dispuesto  en  los  articulos  del 
1468  al  1471. 

Capitulo  VI.     Del  concurso  necesario. 

1474.  Si  el  juicio  de  quiebra  se  iniciare  por  el  segundo  de  los  medios  establecidos 
en  el  art.  1415,  habr4  lugar  al  concurso  necesario. 

1475.  En  consecuencia,  el  concurso  necesario  se  podra  iniciar:  1.°  Por  el  hecho 
de  que  al  irse  a  ejecutar  una  sentencia  pasada  en  autoridad  de  cosa  juzgada,  no 
se  encuentren  bienes  suficientes  del  deudor  comerciante,  pues  en  este  caso  el  juez, 
a  peticion  de  parte  6  de  oficio,  abrira  el  juicio  de  quiebra;  —  2.°  Cuando  entab- 
lado  el  jviicio  ejecutivo  correspondiente  sobre  pago  de  una  letra  de  cambio,  un 
mandato  a  la  orden  6  al  portador,  una  escritura  piibUca  6  poUza  ante  corredor,  6 
cualquiera  otro  titulo  que  traiga  aparejada  ejecucion  no  se  encuentren  bienes  sufi- 
cientes del  deudor,  6  este  no  deposite  6  afiance  el  importe  de  la  demanda;  — 
3.°  Cuando  siguiendose  un  juicio  contra  un  comerciante  por  deudas  civiles,  al 
trabarse  la  ejecucion  respectiva,  ya  para  cumpbr  una  sentencia  ejecutoriada,  ya 
al  proceder  a  un  embargo  en  juicio  ejecutivo,  no  se  encontraren  bienes  suficientes 
independientes  de  los  que  forman  su  negociacion  mercantil,  6  no  bastaren  estos, 
ni  depositare  6  afianzare  el  monto  de  la  demanda;  —  4:.°  Por  el  hecho  de  presen- 
tarse  un  biUete  de  Banco  protestado,  cualquiera  que  haya  sido  la  causa  porque  se 
rehuso  su  pago,  si  no  fue  la  de  falsedad.  Si  se  alego  esta  causa,  y  en  el  juicio  crimi- 
nal respectivo  se  probo  y  sentencio  que  el  biUete  no  era  falso,  se  podra  pedir  que  se 
inicie  el  juicio  de  quiebra,  presentando  el  testimonio  de  la  sentencia,  cuando  al  ini- 
ciarse  el  juicio  criminal  el  Banco  no  hubiere  depositado  el  importe  del  biUete  argiiido 
de  falso;  —  5.°  Cuando  resultare  de  hecho  la  quiebra  de  un  Banco,  por  el  estado 
de  operaciones  que  debe  pubHcar  mensuahnente,  en  cuyo  caso  debera  abrirse  el 
juicio  respectivo  a  peticion  de  cualquiera  de  sus  acreedores;  —  6.°  Cuando  en 
cualquier  corte  de  caja  extraordinario  que  mande  hacer  la  Secretaria  de  Hacienda, 
resultare  que  el  Banco  estd  en  quiebra,  pues  con  el  simple  aviso  del  Ministerio  el 
juez  procedera  a  iniciar  el  juicio;  —  7.°  En  el  caso  de  fuga  6  alzamiento  del  deudor; 
—  8.°  Siempre  que  en  las  actuaciones  de  un  juicio  aparezca  el  estado  de  quiebra; 
pues  el  juez  de  ellas,  de  oficio  6  a  peticion  de  parte,  debera  abrir  el  juicio  corres-, 
pondiente;  —  9.°  En  los  demas  casos  expresamente  determinados  en.  este  Codigo. 

1476.  En  los  casos  especificados  en  el  articulo  anterior,  el  juez  hara  desde 
luego  la  declaracion  del  estado  de  quiebra,  y  se  procedera  con  arreglo  a  lo  dispuesto 
en  el  cap.  II  de  este  titulo. 

1477.  En  los  demas  casos  en  que  alguno  6  algunos  de  los  acreedores  pidan  la 
declaracion  de  estado  de  quiebra,  el  juez  mandara  correr  traslado  por  tres  dias  al 
deudor,  y  si  este  ofreciese  pruebas,  se  senalara  un  termino  para  recibirlas,  que  no 
pase  de  quince  dias,  concluido  el  cual  se  resolvera  sobre  la  declaracion  de  estado 
de  quiebra.    Esta  decision  solo  sera  apelable  en  el  efecto  devolutivo. 

1478.  Si  se  hiciese  la  declaracion  de  estado  de  quiebra  en  los  casos  que  determina 
el  art.  1475,  el  comerciante  6  sociedad  que  sean  objeto  de  eUa  podran  pedir  que  se 
revoque,  dentro  de  los  tres  dias  siguientes  a  dicha  declaracion,  siguiendose  en  ese 
caso  por  cuerda  separada  los  tramites  que  marca  el  articulo  anterior. 

1479.  Los  comerciantes  6  sociedades  que  hubieren  hecho  la  manifestacion, 
respectiva  a  su  estado  de  quiebra,  no  podran  pedir  su  revocacion,  a  no  ser  que  aleguen 
algun  error  en  la  apreciacion  de  sus  negocios. 

1480.  Los  acreedores,  aun  los  garantizados  con  privilegio,  hipoteca  6  prenda,, 
podran  pedir  por  cuerda  separada  el  que  se  revoque  dicha  declaracion,  aun  cuando 
el  faUido  haya  manifestado  ya  su  estado,  6  haya  consentido  el  auto  judicial  respectivo. 

1481.  No  podra  alegarse  como  fundamento  para  revocar  la  declaracion  de 
estado  de  quiebra,  un  convenio  con  los  acreedores,  aun  cuando  el  acuerdo  de  6stos 
apareciere  unanime. 
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Chapter  V.    Abandonment  of  assets. 

1472.  A  debtor  whose  liabilities  exceed  his  assets  is  bound  to  manifest  the 
suspension  of  payment  to  the  judge  of  his  civil  domicil  within  the  three  following 
days,  accompanied  by  a  statement  with  the  requisites  enacted  by  article  1467. 

1473.  On  inspecting  this  measure  the  provisions  of  articles  1468  to  1471  shall 
be  observed. 

Chapter  VI.     Obligatory  bankruptcy. 

1474.  If  the  bankruptcy  proceedings  are  initiated  by  the  second  of  the  means 
enacted  by  article  1415,  the  obligatory  bankruptcy  shall  take  place. 

1475.  Consequently,  the  obligatory  bankruptcy  may  be  initiated :  1 .  Through 
the  fact  that  on  proceeding  to  execute  a  judgment  which  has  become  a  re.s  judicata, 
sufficient  assets  of  the  trading  debtor. are  not  found,  as  in  this  event,  the  judge 
shall  open  the  bankruptcy  proceedings,  either  on  the  application  of  a  party  or  of 
his  own  motion ;  —  2.  When  on  the  proper  executive  action  being  brought  concerning 
payment  on  a  bill  of  exchange,  draft  to  order  or  to  bearer,  a  notarial  instrument 
or  a  contract  made  in  the  presence  of  a  broker,  or  any  other  title  which  carries 
prompt  execution,  sufficient  property  of  the  debtor  is  not  to  be  found,  or  the  latter 
fails  to  deposit  or  secure  the  amount  of  the  claim;  —  3.  When  an  action  is  proceeding 
against  a  trader  for  civil  debts,  and  on  the  corresponding  execution  attaching,  whether 
to  enforce  a  final  judgment  or  on  making  arrest  in  an  executive  action,  sufficient 
property  is  not  to  be  found  independent  of  that  which  forms  his  commercial  house  of 
business,  or  the  latter  is  insufficient,  and  he  fails  to  deposit  or  secure  the  amount 
of  the  claim;  —  4.  By  the  fact  of  a  protested  bank  note  being  presented,  whatever 
has  been  the  cause  of  its  payment  being  refused,  other  than  forgery.  If  the  latter 
cause  is  alleged,  and  it  is  proved  and  adjudged  in  the  relative  criminal  proceedings 
that  the  note  was  not  forged,  an  application  may  be  made  to  initiate  bankruptcy 
proceedings  by  presenting  a  certified  copy  of  the  judgment,  when  on  the  commence- 
ment of  the  criminal  proceedings  the  bank  has  failed  to  deposit  the  amount  of  the 
note  which  is  impeached  as  forged ;  —  5.  When  the  insolvency  of  a  bank  is  in  fact 
shown  by  the  statement  of  operations  which  it  has  to  publish  month  by  month, 
in  which  case  the  corresponding  proceedings  must  be  commenced  on  the  application 
of  any  of  its  creditors;  —  6.  When  it  is  shown  by  any  extraordinary  investigation 
ordered  to  be  made  by  the  Secretary  to  the  Treasury,  that  the  bank  is  insolvent,  as 
the  judge  shall  proceed  to  initiate  the  proceedings  on  the  simple  advice  from  the 
Ministry;  —  7.  In  the  event  of  the  flight  or  absconding  of  the  debtor ;  —  8.  Whenever 
the  state  of  insolvency  appears  in  the  records  of  an  action;  as  the  judge  thereof 
must  commence  the  corresponding  proceedings  of  his  own  motion  or  on  the  appli- 
cation of  a  party;  —  9.  In  other  cases  expressly  determined  by  this  Code. 

1476.  In  the  cases  specified  in  the  preceding  article,  the  Judge  shall  forthwith 
make  a  declaration  of  a  state  of  bankruptcy,  and  the  proceedings  shall  follow  the 
provisions  of  Chapter  II  of  this  Title. 

1477.  In  other  cases  in  which  one  or  more  of  the  creditors  apply  for  a  declara- 
tion of  a  state  of  bankruptcy,  the  judge  shall  order  service  on  the  debtor  for  three 
days,  and  if  the  latter  offers  evidence,  a  term  not  exceeding  fifteen  days  shall  be 
appointed  to  take  it,  on  the  conclusion  whereof  the  declaration  of  a  state  of  bank- 
ruptcy shall  be  decided.  This  decision  shall  only  be  appealable  without  stay  of  pro- 
ceedings. 

1478.  If  a  declaration  of  a  state  of  bankruptcy  is  made  in  the  cases  determined 
by  article  1475,  the  trader  who  or  association  which  is  the  object  thereof  may  apply 
that  it  be  revoked  within  three  days  following  such  declaration,  and  in  such  case 
the  proceedings  mentioned  in  the  preceding  article  shall  follow  a  separate  file. 

1479.  Traders  who  and  associations  which  have  made  the  manifestation 
relating  to  their  state  of  bankruptcy,  cannot  apply  for  the  revocation  thereof, 
unless  they  plead  some  mistake  in  the  appreciation  of  their  affairs. 

1480.  Creditors,  although  they  are  secured  by  hen,  mortgage  or  pledge,  may 
by  a  separate  file  apply  that  the  said  declaration  be  revoked,  even  when  the  insol- 
vent has  already  manifested  his  state,  or  has  consented  to  the  corresponding  order 
of  the  Court. 

1481.  An  arrangement  with  the  creditors  cannot  be  pleaded  as  a  ground  for 
revoking  the  declaration  of  the  state  of  bankruptcy,  even  when  their  consent 
appears  to  be  unanimous. 
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1482.  Pasado  el  termino  para  solicitar  la  revocacion,  se  presumira  que  el  deudor 
comun  y  demas  interesados  han  consentido  en  la  declaracion  de  estado  de  quiebra, 
y  en  la  epoca  senalada  a  la  suspension  de  pagos. 

1483.  Solamente  en  el  caso  de  que  se  compruebe  plenamente  que  el  comerciante 
6  sociedad  a  que  se  atribuye  el  estado  de  quiebra  estan  al  corriente  en  sus  pagos, 
y  que  entre  su  pasivo  y  su  active  no  hay  una  diferencia  que  lo  determine,  procedera 
la  revocacion. 

1484.  Ejecutoriada  la  declaracion  de  estado  de  quiebra,  se  procedera  conforme 
a  los  arts.  1468  al  1471. 

Capitulo  VII.    De  la  administraci6n  de  la  quiebra.^) 

1485.  No  convencionandose  el  deudof  y  sus  acreedores,  el  sindico,  ayudado 
del  interventor,  administrara  en  los  t^rminos  de  este  Libro  y  del  anterior,  los  bienes 
del  deudor  comtin,  procediendo  a  la  Uquidacion  de  los  mismos  bienes  y  a  la  graduacion 
de  los  creditos. 

1486.  Dentro  del  mes  siguiente  a  la  fecha  en  que  se  sepa  que  no  hay  convenio 
entre  los  acreedores  y  el  deudor,  el  sindico  procurara  la  venta  de  toda  la  negociacion, 
y  si  esto  no  fuese  posible,  de  los  bienes  que  la  constituyan,  pudiendo  en  uno  y  otro 
caso  hacer  la  venta  hasta  con  un  quebranto  de  veinticinco  por  ciento  del  valor  que 
tengan  en  los  ultimos  inventarios ;  y  si  no  los  hubiere,  del  avaltio  que  se  haga  por  un 
corredor  de  primera  clase  nombrado  por  el  juez;  6  si  no  lo  hubiere,  por  uno  de  in- 
ferior clase,  6  un  comerciante  acreditado  a  falta  de  corredores. 

1487.  Trascurrido  el  primer  mes  se  sacaran  a  remate  los  bienes  del  falUdo, 
animciandose  con  cinco  dias  de  anticipacion.  En  la  primera  diHgencia  de  remate 
no  se  admitiran  posturas  que  bajen  de  las  dos  terceras  partes  de  su  precio  de  in- 
ventario  6  avaluo.  Los  bienes  que  no  se  vendieren,  se  sacaran  a  segundo  remate 
a  los  cinco  dias,  no  pudiendose  admitir  postura  que  baje  del  cuarenta  por  ciento 
de  su  precio.  Los  bienes  que  quedaren  despues  del  segundo  remate,  se  sacaran  a 
tercero  dentro  de  diez  dias,  vendiendose  en  la  cantidad  que  diere  el  mejor  poster. 

En  estos  remates  no  se  admitira  postura  que  no  sea  al  contado. 
Los  acreedores  tienen  en  estos  remates  el  derecho  de  hacer  postura. 

1488.  Las  cantidades  que  reahzaren  los  sindicos  6  que  produjeren  estos  remates, 
se  depositaran  en  sacos  cerrados  y  seUados  en  el  Banco  6  Institucion  de  credito,  6 
casa  de  comercio  mas  respetable,  agregandose  al  cuaderno  del  sindico  el  biUete  6 
recibo  de  deposito  correspondientes. 

1489.  A  mas  tardar  seis  meses  despues  de  la  celebracion  de  la  primera  junta, 
presentara  el  sindico  el  proyecto  de  graduacion  de  creditos;  y  si  no  lo  verificare, 
sera  removido,  nombrandose  nuevo  sindico  que  tendra  el  plazo  de  un  mes  para 
presentar  dicho  proyecto.  En  caso  de  remocion,  siempre  se  dejardn  a  salvo  las  acciones 
que  nazcan  de  la  culpabDidad  6  negUgencia  del  sindico. 

1490.  En  el  caso  de  que  al  darse  la  sentencia  de  graduacion  hubiere  en  Utigio 
algunos  bienes  que  no  han  podido  entrar  en  la  quiebra,  los  acreedores  insolutos 
nombraran  un  sindico  especial  que  termine  los  juicios  y  realice  los  bienes.  Este  sindico 
devengara  honorarios  simples  de  procurador,  que  le  seran  pagados  por  los  acreedores 
que  los  nombraron. 

Capitulo  VIII.    De  la  graduacidn.^) 

1491.  Dentro  del  mismo  mes  fijado  en  el  art.  1486,  el  sindico,  a  quien  se  habr^n 
pasado  los  autos  al  efecto,  formara  el  proyecto  de  graduacion  sujetandose  a  lo 
dispuesto  en  el  cap.  VI,  tit.  I,  Libro  cuarto  de  este  Codigo;  y  teniendo  presente 
que  no  obstante  lo  dispuesto  en  el  art.  1037,  y  conforme  a  lo  que  ordena  el  art.  1028, 
los  creditos  procedentes  de  obras  y  material  rodante  se  consideraran  comprendidos 
en  la  frac.  2.°  del  art.  1002. 

1492.  Presentado  el  proyecto,  el  juez  citara  a  junta  general  de  acreedores  para 
dentro  de  los  diez  dias  siguientes,  y  en  eUa  se  discutiran,  una  a  una,  las  proposiciones 
con  que  termine  el  proyecto  del  sindico. 

1)  Ejeouci6n  p.  82.  —  2)  V.  Ejeouci6ii  p.  84. 
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1482.  On  the  expiration  of  the  term  for  applying  for  revocation,  it  shall  be 
presumed  that  the  common  debtor  and  the  other  persons  concerned  have  consented 
to  the  declaration  of  the  state  of  bankruptcy,  and  as  at  the  time  appointed  for  the 
suspension  of  payment. 

1483.  Revocation  shall  only  be  granted  when  it  is  fuUy  proved  that  the  trader 
or  association,  to  whom  the  state  of  bankruptcy  is  attributed,  is  making  current 
payments,  and  that  there  is  no  such  difference  between  the  assets  and  HabUities 
as  to  determine  such  payments. 

1484.  When  the  declaration  of  a  state  of  bankruptcy  has  become  a  final 
judgment,  proceedings  shall  follow  articles  1468  to  1471. 

Chapter  VII.    Administration  of  bankruptcies.^) 

1485.  When  the  debtor  fails  to  make  an  arrangement  with  his  creditors,  the 
trustee,  with  the  assistance  of  the  supervisor,  shall  administer  the  assets  of  the 
common  debtor  in  the  terms  of  this  and  the  preceding  Book,  and  shall  proceed  to 
liquidate  the  said  assets  and  to  classify  the  credits. 

1486.  Within  the  month  following  the  date  whereon  it  is  known  that  there  is 
no  arrangement  between  the  creditors  and  the  debtor,  the  trustee  shall  procure  the 
sale  of  the  whole  house  of  business,  and  if  this  is  impossible,  then  of  the  assets  which 
constitute  it,  with  power  in  either  case  to  make  the  sales  even  with  an  abatement 
of  twenty  five  per  cent,  from  the  value  possessed  by  the  assets  in  the  last  inventories ; 
and  if  there  are  none,  then  from  the  valuation  to  be  made  by  a  broker  of  the  first 
rank  appointed  by  the  judge ;  or  if  there  is  none,  then  by  a  broker  of  inferior  rank, 
or,  failing  brokers,  by  a  responsible  trader. 

1487.  At  the  expiration  of  one  month,  the  assets  of  the  bankrupt  shall  be  put 
up  to  auction,  to  be  advertised  five  days  in  advance.  At  the  first  auction,  no  bids 
shall  be  admitted  which  are  less  than  two  third  parts  of  their  price  as  shown  by  the 
iaventory  or  valuation.  The  assets  which  are  not  sold  shaU  be  offered  at  a  second 
auction  in  five  days,  when  no  bid  may  be  admitted  which  is  less  than  forty  per  cent, 
of  their  price.  The  assets  which  remain  after  the  second  auction  shall  be' offered 
at  a  third  auction  within  ten  days,  and  sold  at  the  sum  which  may  be  given  by  the 
highest  bidder. 

No  bid  shall  be  admitted  at  these  auctions  which  is  not  for  cash. 
The  creditors  are  entitled  to  bid  at  these  auctions. 

1488.  The  sums  realised  by  the  trustees  or  produced  by  these  auctions  shall 
be  deposited  in  closed  and  sealed  bags  in  a  bank  or  credit  institution,  or  a  most 
reputable  commercial  house,  and  the  corresponding  note  or  receipt  for  the  deposit 
shall  be  annexed  to  the  accounts  of  the  trustee. 

1489.  The  trustee  shaU  present  the  scheme  for  the  classification  of  credits 
at  the  latest  six  months  after  the  holding  of  the  first  meeting ;  and  if  he  fails  so  to 
do,  he  shall  be  removed,  and  a  new  trustee  shaU  be  appointed,  who  shall  have  a  period 
of  one  month  for  presenting  the  said  scheme.  In  the  event  of  removal,  the  rights 
of  action  arising  from  the  guilt  or  negligence  of  the  trustee  shall  be  preserved. 

1490.  When  at  the  time  of  the  judgment  on  classification  being  pronounced, 
there  are  some  assets  in  litigation  which  it  is  impossible  to  include  in  the  bank- 
ruptcy, the  unpaid  creditors  shall  appoint  a  special  trustee  to  termiaate  the  actions 
and  realise  the  assets.  This  trustee  shaU  earn  the  ordinary  fees  of  a  solicitor,  which 
shaU  be  paid  to  him  by  the  creditors  who  have  appointed  him. 

Chapter  VIII.    Classification.^) 

1491.  Within  the  said  month  fixed  by  article  1486,  the  trustee,  to  whom  the 
record  shaU  be  handed  for  the  purpose,  shaU  frame  the  scheme  of  classification 
subject  to  the  provisions  of  Chapter  VI,  Title  I,  Book  IV  of  this  Code;  bearing  in 
miad  that,  Jiotwithstanding  the  provisions  of  article  1037,  and  ia  accordance  with 
the  directions  of  article  1028,  the  credits  arising  from  works  and  rolling  stock  shaU 
be  deemed  to  be  iucluded  in  section  2  of  article  1002. 

1492.  When  the  scheme  has  been  lodged,  the  judge  shaU  summon  a  general 
meeting  of  creditors  to  meet  within  the  foUowiag  ten  days,  and  the  proposals  with 
which  the  scheme  of  the  trustee  terminates  shaU  be  discussed  thereat,  one  by  one. 


1)  See  Execution,  p.  82.  —  ^)  See  Execution,  p.  84. 
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1493.  Si  el  sindico  fuere  acreedor  de  la  masa,  el  interventor,  dentro  de  los  diez 
dias  fijados  en  el  artlculo  anterior,  y  tomando  apuntes,  si  los  necesita,  en  la  secre- 
taria  del  juzgado,  emitira  el  dictamen  de  que  trata  el  art.  1422,  el  cual  dictamen 
sera  discutido  y  votado  con  el  del  sindico  en  los  terminos  que  dispone  el  articulo 
precedente. 

1494.  Si  en  la  junta  a  que  se  refieren  los  dos  articulos  anteriores,  hubiere  in- 
conformidad  sobre  la  preferencia  de  alguno  6  algunos  de  los  creditos,  se  citard  nueva 
junta  con  termino  de  20  dias,  y  en  ella  los  acreedores  disentientes  podran  dejar 
apuntes  de  su  alegato  de  buen  derecho,  con  vista  de  los  cuales,  6  en  su  defecto,  de 
las  actas  de  las  dos  enunciadas  juntas,  resolvera  el  juez  lo  que  estime  arreglado  a 
derecho  en  la  sentencia  de  graduacion.  • 

1495.  Respeoto  de  los  cr6ditos  cuya  legitimidad  se  dispute,  cuyos  juicios  con- 
forme  al  art.  983  se  consideraran  acumulados  al  juicio  principal,  seguira  la  sustan- 
ciacion  hasta  antes  de  la  sentencia,  en  el  juicio  que  corresponda. 

1496.  Cuando  los  diversos  juicios  a  que  se  refiere  el  articulo  anterior  se  haUen 
en  estado  de  sentencia,  se  dictar4  auto  citando  para  sentencia  de  graduacion  en  el 
concurso,  la  que  se  pronunciara  en  un  termino  que  no  exceda  de  dos  meses. 

1497.  La  sentencia  de  graduacion  contendrd:  1.°  La  resolucion  de  que  ha 
habido  quiebra,  y  de  que  clase;  —  2.°  La  determinacion  de  la  epoca  de  la  quiebra; 

—  3.°  La  designacion  de  los  creditos  legitimos,  su  monto,  clase  y  graduacion; 

—  4.°  La  apUcacion  del  producto  de  la  quiebra  al  pago  de  creditos;  —  5.°  La 
resolucion  de  los  incidentes  pendientes. 

1498.  El  recurso  de  apelacion  procede  en  ambos  efectos  contra  la  sentencia, 
siempre  que  dentro  del  termino  de  tres  dias  lo  interpongan,  6  el  representante  del 
Ministerio  publico,  6  el  deudor  comtin,  6  cualquier  acreedor  que  represente  un  interns 
mayor  de  tres  mil  pesos. 

Capitulo  IX.    De  la  segunda  instancia.^) 

1499.  Presentados  los  autos  al  tribunal  respectivo,  mandara  hacerlo  saber 
al  apelante  y  al  sindico,  quienes  podran  pedir  dentro  de  tres  dias  que  el  juicio  se 
reciba  a  prueba,  en  cuyo  caso  se  concedera  para  6sta  un  termino  de  ocho  dias. 

1500.  Pasados  los  tres  dias  de  que  habla  el  articulo  anterior,  si  no  se  hubiere 
promovido  prueba,  6  fenecido  el  t6rmino  de  esta,  se  citara  a  la  vista  para  dentro 
de  ocho  dias,  durante  los  cuales  estaran  los  autos  y  las  pruebas  en  la  secretaria  para 
que  se  instruyan  las  partes. 

La  sentencia  se  pronunciard  en  la  misma  audiencia  en  que  se  verifique  la  vista, 
no  admiti6ndose  contra  ella  mas  recurso  que  el  de  casaci6n  6  nuhdad,  que  se  inter- 
pondra  y  sustanciara  conforme  &  las  respectivas  leyes  y  Codigos  de  Procedimientos 
CSviles. 

Transitorios. 

Art.  1.    Este  Codigo  comenzard  a  regir  el  dia  1.°  de  Enero  de  1890. 

2.  La  sustanciacion  de  los  negocios  pendientes  se  sujetara  a  este  Codigo  en  el 
estado  que  ella  se  encuentre  el  expresado  dia;  pero  si  los  terminos  que  nuevamente 
se  senalan  para  algun  acto  judicial  fuesen  menores  que  los  que  estuvieren  ya  con- 
cedidos,  se  observara  los  dispuesto  en  la  legislacion  anterior. 

3.  Los  recursos  que  esten  ya  legahnente  interpuestos,  serdn  admitidos  aunque 
no  deban  serlo  conforme  a  este  Codigo;  pero  se  sustanciaran  sujetandose  a  las  reglas 
que  &.  establece  para  los  de  su  clase,  6  en  su  defecto  a  las  establecidas  en  el  Cofigo 
de  Comercio  de  20  de  Abril  de  1884. 

4.  Quedan  derogados  dicho  C6digo  de  Comercio  de  20  de  Abril  de  1884  y  las 
leyes  mercantiles  preexistentes  y  relativas  d  las  materias  que  en  este  Codigo  se 
tratan. 


1)  V.  Ejecuoi6n  p.  84. 
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1493.  If  the  trustee  is  creditor  of  the  estate,  the  supervisor  shall  issue  his 
opinion  mentioned  in  article  1422  within  the  ten  days  fixed  by  the  preceding  ar- 
ticle, taking  notes,  if  he  so  requires,  in  the  office  of  the  Court,  and  this  opinion  shall 
be  discussed  and  voted  together  with  that  of  the  trustee  in  the  terms  directed  by 
the  preceding  article. 

1494.  If  there  is  a  disagreement  about  one  or  more  of  the  credits  in  the  meeting 
mentioned  in  the  two  preceding  articles,  a  fresh  meeting  shall  be  summoned  within 
the  term  of  20  days,  and  thereat  the  dissentient  creditors  may  leave  notes  of  their 
contentions,  on  inspecting  which,  or  the  minutes  of  the  said  two  meetings  in  default 
thereof,  the  judge  shall  decide  what  he  thinks  to  be  in  accordance  with  the  law 
in  the  judgment  of  classification. 

1495.  As  regards  credits  the  lawfulness  whereof  is  in  dispute,  and  whose 
actions  are  to  be  deemed  consolidated  with  the  principal  proceedings  under  article 
983,  their  substantiation  shall  proceed  until  ready  for  judgment  in  the  action  to  which 
they  respectively  belong. 

1496.  When  the  several  actions  mentioned  in  the  preceding  article  are  ready 
for  Judgment,  an  order  shall  be  made  citing  to  the  judgment  of  classification  in 
the  bankruptcy,  which  shall  be  pronounced  in  a  term  not  exceeding  two  months. 

1497.  The  Judgment  of  classifiaction  shall  contain:  1.  A  decision  as  to  whether 
a  bankruptcy  has  taken  place,  and  of  what  kind;  —  2.  The  determination  of  the 
date  of  the  bankruptcy;  —  3.  A  statement  of  the  lawful  credits,  their  amount, 
kind  and  classification;  —  4.  The  application  of  the  proceeds  of  the  bankruptcy 
to  the  payment  of  credits;  —  5.  The  decisions  on  the  pending  incidental  (consoli- 
dated) matters. 

1498.  The  remedy  by  way  of  appeal  lies  against  the  judgment,  vrith.  stay  of 
execution,  provided  that  it  is  entered  within  the  term  of  three  days,  either  by  the 
representative  of  the  Public  Attorney,  the  common  debtor,  or  any  creditor  represent- 
ing an  interest  of  more  than  three  thousand  pesos. 

Chapter  IX.    Courts  of  Second  Instance.-^) 

1499.  When  the  record  has  been  lodged  in  the  proper  tribunal,  an  order  shall 
be  made  to  notify  the  fact  to  the  appellant  and  the  trustee,  who  may  apply  within 
three  days  that  the  proceedings  may  be  received  for  proof,  in  which  case  a  term 
of  eight  days  shall  be  granted  therefor. 

1500.  At  the  expiration  of  the  three  days  mentioned  in  the  preceding  article, 
if  no  evidence  has  been  offered,  or  at  the  expiration  of  the  term  for  proof,  the  parties 
shall  be  summoned  to  the  hearing  to  be  held  within  eight  days,  diu'ing  which  the 
record  and  evidence  shall  remain  in  the  office  of  the  Court  for  the  information 
of  the  parties. 

Judgment  shall  be  pronounced  at  the  same  time  and  hearing,  and  no  further 
appeal  shall  be  admitted  therefrom  than  those  of  cassation  or  declaration  of  nullity, 
which  shall  be  entered  and  substantiated  according  to  the  relative  laws  and  the 
Code  of  Civil  Procedure. 

Transitory  provisions. 

Art.  1.   This  Code  shall  come  into  force  on  the  1st  day  of  January  1890. 

2.  The  substantiation  of  pending  matters  shall  be  subject  to  this  Code  in  the 
stage  at  which  they  may  respectively  be  on  the  said  day;  but  if  the  terms  which 
are  hereby  appointed  for  any  judicial  act  are  less  than  those  hitherto  granted,  the 
provisions  of  the  previous  law  shall  be  observed, 

3.  Appeals  which  are  already  lawfully  entered  shall  be  admitted  although 
they  ought  not  to  be  admitted  imder  this  Code ;  but  they  shall  be  substantiated  with 
subjection  to  the  rules  enacted  thereby  for  appeals  of  their  kind,  of  failing  these, 
to  the  rules  enacted  by  the  Commercial  Code  of  20  April  1884. 

4.  The  said  Commercial  Code  of  20  April  1884,  and  the  pre-existing  commercial 
laws  relating  to  the  matters  dealt  with  by  this  Code,  are  repealed. 


^)  See  Execution,  p.  84. 
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Leyes  Complementarias. 


Leyes  Mercantiles. 


I.  Institueiones  de  Cr^dito. 

Las  Leyes  Complementarias  del  Codigo  de  Comercio  actuabnente  vigentes,  y 
que  vinieron  a  integrar  la  Legislacion  Mercantil  realizada  bajo  los  principios  de 
libertad,  fueron,  las  mas  importantes,  la  de  Institutiones  de  Credito,  de  Almacenes 
Generales  de  D6posito,  la  ley  sobre  emision  de  bonos  hipotecarios  y  la  de  Reforma 
Monetaria. 

El  Poder  Ejecutivo  fue  autorizado  para  expedir  la  ley  de  Institueiones  de 
Credito,  por  decreto  del  Congreso  de  la  Union  de  3  de  Junio  de  1896.  Se  hacia  sentir 
la  urgencia  de  la  ley  sobre  Listituciones  de  Cr6dito,  porque  el  Banco  Nacional  de 
Mexico  gozaba  de  una  concesion  otorgada  el  31  de  Mayo  de  1884  por  la  que  se  le 
amparaba  con  el  privHegio  monstruoso  de  impedir  el  establecimiento  de  cualquier 
otro  Banco  y  hacer  cesar  en  sus  operaciones,  dentro  del  plazo  de  seis  meses  de  la 
concesi6n,  a  los  Bancos  que  estaban  en  ejercicio  y  que  habian  contribuido  eficaz- 
mente  al  desenvolvimiento  de  la  riqueza  del  pais.  El  informe  al  Congreso  de  la 
Union  sobre  el  uso  de  las  autorizaciones  que  concedi6  al  Ejecutivo  en  materia 
de  Bancos,  presentado  por  el  Senor  Secretario  de  Hacienda,  expone  esa  necesidad 
en  los  terminos  que  siguen:  «E1  Codigo  de  Comercio  promulgado  el  20  de  Abril 
de  1884,  contenia  sobre  esta  materia  una  serie  de  disposiciones  que,  en  su  mayor 
parte,  estaban  destinadas  a  permanecer  letra  muerta,  principalmente  en  lo  relativo 
a  Bancos  de  emision,  porque  los  articulos  transitorios  de  dicho  Codigo,  en  concor- 
dancia  con  el  articulo  8.°  de  la  concesion  expedida  pocos  dias  despues  en  favor 
del  Banco  Nacional  de  Mexico,  constituian  un  regimen  bajo  el  cual  era  imposible 
la  creacion  de  nuevos  Bancos,  y  hasta  la  subsistencia  de  los  que  entonces  funcio- 
naban.  La  anomaHa  de  haberse  incorporEido  disposiciones  de  caracter  general 
que  son  ma^  bien  de  derecho  publico,  en  una  concesion  que,  a  pesar  de  sancionarla 
el  Congreso,  conserva  el  caracter  de  arreglo  celebrado  entre  dos  partes;  la  circuns- 
tancia  de  que,  no  obstante  las  estipulaoiones  contenidas  en  dicho  contrato  y  las 
protestas  con  el  f  undadas  que  f  ormulo  el  Banco  Nacional,  se  expidieron  concesiones 
para  el  establecimiento  de  Bancos  de  emision  en  diversos  puntos  de  la  Rep6blica, 
y  por  ultimo,  la  supresion  en  el  nuevo  Codigo  de  Comercio  de  1889,  de  los  preceptos 
que  en  materia  de  Bancos  contenia  el  anterior,  crearon  una  situacion  Uena  de  in- 
convenientes,  que  coloco  al  Gobiemo  en  la  necesidad  de  adoptar  una  actitud  definida 
y  basada  en  un  sistema  que,  respetando  todos  los  derechos  legitimos,  fuese,  a  la 
vez,  apropiado  a  las  necesidades  del  pais». 

Los  inconvenientes  de  que  babla  el  Secretario  de  Hacienda  fueron  todos  resueltos 
por  la  gestion  del  mismo  funcionario,  autorizandose  entonces  al  Ejecutivo  por  el 
decreto  mencionado  de  3  de  Junio  de  1896  que  dice: 

Art.  1.  Se  autoriza  al  Ejecutivo  de  la  Union  para  expedir  la  ley  general  por 
la  que  ban  de  regirse  la  concesion,  el  establecimiento  y  las  operaciones  de  los  Bancos 
de  emision,  en  los  Estados  de  la  Republica  y  en  los  Territorios  Federales,  con  sujeci6n 
a  las  bases  siguientes:  I.  Ninguna  concesion  se  otorgara  sino  depositando  los  con- 
cesionarios  bonos  de  la  Deuda  Publica  Nacional,  cuyo  valor  nominal  a  la  par  sea, 
cuando  menos,  igual  al  20%  de  la  suma  que  el  Banco  deba  tener  en  caja  para  comenzar 
sus  operaciones;  —  II.  El  minimum  del  capital  subscrito  sera  de  $  500.000, 
de  los  que  cuando  menos  la  mitad  deberd  exhibirse  en  numerario  antes  de  que 
el  Banco  de  principio  a  sus  operaciones;  —  III.  La  existencia  en  caja  nunca  debera 
bajar  en  cada  Banco  de  la  mitad  del  monto  de  sus  bUletes  en  circulaci6n,  unido 
al  importe  de  los  depositos  reembolsables  a  la  vista  6  con  un  aviso  previo  de  tres 
dias  6  menos;  —  IV.  Ningun  Banco  podra  ser  autorizado  a  emitir  billetes  por  una 
cantidad  mayor  del  triple  de  su  capital  exhibido ;  —  V.  Los  biUetes  seran  de  curso 
voluntario,  y  no  tendran  un  valor  menor  de  $  5.00;  —  VI.  Las  exenciones  6  dis- 


Supplementary  Laws. 


Commercial  Laws. 


I.  Credit  Institutions. 

The  most  important  of  the  Laws  supplementing  the  Commercial  Code  which  are 
at  present  in  force,  and  which  succeeded  ia  perfecting  the  system  of  mercantile 
legislation,  realised  under  the  principles  of  liberty,  are  the  Laws  on  Credit  Institu- 
tions, on  General  Deposit  Warehouses,  on  the  issue  of  Mortgage  Bonds  and  on  the 
Currency  Reform. 

The  Executive  Power  was  authorised  to  issue  the  Law  on  Credit  tistitutions 
by  a  Decree  of  the  Congress  of  the  Union  of  the  3rd  of  June  1896.  The  urgency  of 
the  Law  on  Credit  Institutions  was  much  felt,  because  the  National  Bank  of  Mexico 
was  in  the  enjoyment  of  a  concession,  granted  on  the  3Ist  of  May  1884,  whereby  it  was 
endowed  with  the  monstrous  privilege  of  preventing  the  establishment  of  any  other 
bank  and  of  stopping  the  operations  of  the  banks  which  were  carrying  on  business 
and  which  had  effectively  contributed  to  the  development  of  the  riches  of  the 
coimtry,  within  the  period  of  six  months  from  the  concession.  The  report  to  the 
Congress  of  the  Union  on  the  use  made  of  the  authorisations  granted  to  the  Exe- 
cutive in  the  matter  of  the  banks,  which  was  presented  by  the  Secretary  to  the 
Treasury,  sets  out  this  necessity  in  the  following  terms:  "With  reference  to  this 
subject,  the  Commercial  Code,  which  was  promulgated  on  the  20th  of  April  1884, 
contained  a  series  of  provisions  which  were  for  the  most  part  destined  to  remain 
a  dead  letter,  principally  with  respect  to  banks  of  issue,  because  the  transitory 
articles  of  the  said  Code,  in  agreement  with  article  8  of  the  concession  issued  a  few 
days  afterwards  in  favour  of  the  National  Bank  of  Mexico,  constituted  a  regime 
under  which  the  creation  of  new  banks,  and  even  the  subsistence  of  those  which  were 
then  in  operation,  was  impossible.  The  anomaly  of  provisions  of  a  general  char- 
acter, which  are  rather  pertinent  to  public  law,  being  incorporated  in  a  concession 
which,  in  spite  of  its  being  passed  by  Congress,  preserves  the  character  of  an  ar- 
rangement made  between  two  parties;  the  circumstance  that,  notwithstanding  the 
stipulations  contained  in  the  said  contract  and  the  protests  founded  thereon,  for- 
mulated by  the  National  Bank,  concessions  were  granted  for  the  establishment  of 
banks  of  issue  in  several  places  in  the  Republic,  and  lastly,  the  suppression  in  the 
new  Commercial  Code  of  1889  of  the  provisions  on  the  subject  of  banks  contained 
in  the  former  Code,  created  a  situation  full  of  difficulties,  which  placed  the  Govern- 
ment in  the  necessity  of  adopting  a  definite  attitude  and  one  based  on  a  system 
which,  while  respecting  aU  legitimate  rights,  should,  at  the  same  time,  be  appropriate 
to  the  needs  of  the  country". 

The  difficulties  mentioned  by  the  Secretary  to  the  Treasury  were  all  solved 
by  the  action  of  the  same  official  through  authority  being  given  to  the  Executive 
by  the  said  Decree  of  the  3rd  of  June  1896,  which  says : 

Art.  1.  The  Executive  of  the  Union  is  hereby  authorised  to  issue  a  general 
Law  whereby  are  to  be  governed  both  the  concession,  the  establishment  and  the 
operations  of  banks  of  issue  in  the  States  of  the  Republic  and  in  the  Federal  Ter- 
ritories, subject  to  the  following  bases :  I.  No  concession  shall  be  granted  without 
the  deposit  by  the  concessionaires  of  bonds  of  the  Public  National  Debt  the  par 
value  whereof  is  at  least  equal  to  20%  of  the  sum  which  the  bank  has  to  possess 
in  its  coffers  in  order  to  commence  its  operations ;  —  II.  The  minimum  of  the  sub- 
scribed capital  shall  be  $  500,000,  whereof  at  least  the  half  must  be  paid  up  in 
cash  before  the  bank  commences  its  operations;  —  III.  In  each  bank  the  assets 
in  the  coffers  must  never  be  reduced  below  the  haM  of  the  amount  of  its  notes  in 
circulation,  combined  with  the  amount  of  such  deposits  as  are  payable  at  sight 
or  on  three  days'  notice  or  less;  —  IV.  No  bank  may  be  authorised  to  issue  notes 
for  a  sum  greater  than  its  paid  up  capital;  —  V.  The  currency  of  bank  notes 
shall  be  optional,  and  they  shall  not  possess  a  less  value  than  $  5,00;  — VI.  Exemp- 
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de  Cr6dito. 
minuciones  de  impuestos  solo  se  otorgaran  al  primer  Banco  que  se  establezca  en 
cualquiera  de  los  Estados  de  la  RepubUca  6  de  los  Territorios  Federales.  Los  demas 
Bancos  deberan  pagar  todos  los  impuestos  establecidos  por  las  leyes  generales, 
y  ademas,  uno  especial  a  la  Federacion  de  2%  al  aiio,  sobre  el  importe  de  su  capital 
exhibido.  Se  cohsidei'an  como  primieros  Bancos  para  los  efectos  de  esta  fraccion, 
los  actualmente  establecidos,  siempre  que  se  sujeten  a  las  prescripciones  de  la  ley 
general;  —  VII.  Los  Bancos  que  se  establezcan  en  un  Estado  no  podran  tener 
fuera  del  Territorio  del  mismo  Sucursales  para  efectuar  el  cambio  de  sus  billetes, 
sino  con  permiso  especial  del  Ejecutivo,  que  solo  lo  otorgara  cuando  haya  estrecha 
liga  de  intereses  comerciales  entre  varios  Estados,  y  nunca  para  que  dichas  Sucur- 
sales se  establezcan  en  la  Ciudad  de  Mexico,  ni  en  el  Distrito  Federal;  —  VIII.  El 
Ejecutivo  Federal  tendra  en  los  Bancos  un  Inter  venter  cuyas  funciones  especi- 
ficara,  y  que  en  la  revision  de  los  balances  anuales  tendra  las  mismas  facultades 
que  las  leyes  otorgan  a  los  Comisarios  de  las  Sociedades  Anonimas ;  —  IX.  Los  Bancos 
publicaran  mensualmente  un  corte  de  caja  en  que  constaran,  ademas  de  los  saldos 
de  las  cuentas  que  expresa  la  ley,  el  importe  de  la  existencia  metaUca,  el  monto 
de  los  billetes  en  circulacion  y  el  de  los  depositos  reembolsables  a  la  vista  6  con 
un  aviso  previo  de  tres  dias  6  menos;  —  X.  No  se  otorgara  por  el  Ejecutivo  de  la 
Union  ninguna  concesion,  sino  despues  de  expedida  la  ley  general  de  Bancos  y  con 
entera  sujecion  a  eUa. 

Sobre  las  bases  precedentes,  que  estan  de  acuerdo  con  los  principios  admitidos 
en  la  ciencia  economica,  exceptuandose  las  IV  y  VI,  se  expidio  la  ley  de  Institu- 
oiones de  Oredito  en  19  de  Marzo  de  1897.  El  problema  aplazado  en  el  Codigo 
de  Comercio  y  agravado  por  el  enorme  privilegio  al  Banco  Nacional  de  Mexico, 
lo  resolvio  el  articulo  I  inserto,  en  favor  de  la  pluralidad  de  Bancos.  Se  dejo  tras- 
lucir  al  Banco  privilegiado  que  su  concesion  monopolizadora  era  precaria  por  ha- 
llarse  en  pugna  con  la  C!onstituci6n  Federal  que  prohibe  el  monopofio,  y  como  resul- 
tado  de  las  gestiones  que  la  Administraccion  emprendio  acertadamente  en  lo  privado 
para  no  perjudicar  su  buen  nombre  con  la  imposicion  de  la  ley  nulificando  un  con- 
trato  en  cuya  ejecucion  se  habian  invertido  caudales  considerables,  se  obtuvo  del 
Banco  Nacional  el  convenio  siguiente,  que  modifico  su  concesion : 

Art,  1,  No  obstante  lo  estipulado  en  el  inciso  A.  del  articulo  VIII  del  contrato 
de  concesion  al  Banco  Nacional  de  Mexico,  de  15  de  Mayo  de  1884,  dicho  Banco 
manifiesta  su  conformidad  con  la  ley  sancionada  y  publicada  el  3  de  Junio  1896, 
autorizando  el  establecimiento  de  Bancos  de  emision  en  los  Estados  y  Territorios 
de  la  RepubUca.  Por  lo  que  hace  al  Distrito  Federal  continuara  en  vigor  lo  estipu- 
lado en  dicho  inciso  A.,  del  articulo  VIII  de  la  citada  concesion  de  15  de  Mayo  de 
1884. 

El  inciso  mencionado  en  este  articulo  es  el  que  concede  el  monopolio  al  Banco ; 
y  hay  que  notar  que  el  Banco  de  Londres  que  no  tenia  concesion  federal  pudo  seguir 
sus  operaciones  por  haberla  comprado  al  Banco  de  Empleados,  cambiando  desde 
entonces  su  nombre  por  el  de  Banco  de  Londres,  Mexico  y  Sud-Am6rica  y  posterior- 
mente  por  el  de  Banco  de  Londres  y  Mexico. 

La  pluralidad  de  Bancos  se  fundo,  segtin  expresaron  las  comisiones  de  Hacienda 
y  Credito  Publico  encargadas  de  presentar  el  dictamen  relative,  en  que :  si  la  falta 
de  capitales  disponibles  era  lo  que  impedia  la  explotacion  productiva  de  los  ele- 
mentos  de  riqueza  que  en  crecido  ntimero  existen  en  un  pais  nuevo  como  el  nuestro, 
era  inouestionable  que  se  debia  hacer  un  uso  mayor  del  credito,  por  que  6ste  aumenta 
la  masa  de  los  capitales  circulantes  que  son  aqueUos  de  que  mas  necesidad  tienen 
la  indxistria  y  el  comercio. 

Respecto  de  las  franquicias  que  autoriza  la  fraccion  VI  del  articulo  I  de  las 
Bases,  se  motivaron  de  este  modo  por  las  mismas  Comisiones  unidas :  «E1  Poder 
Publico  ofrece  proteccion  al  primer  Banco  que  se  establezca  en  una  locaUdad,  dis- 
pensandolo  de  todo  impuesto,  y  entrega  los  demas  que  pudieran  crearse  a  los  azares 
de  la  Legislacion.  Facilmente  se  comprende  la  razon  de  ser  del  precepto.  El  Go- 
bierno  renuncia  a  sus  impuestos,  dando  proteccion  especial,  cuando  la  Institucion 
primera,  que  puede  ser  considerada  de  interes  ptiblico,  pudiera  encontrar  obsta- 
culos  para  su  establecimiento,  y  si  despues  no  concede  franquicias,  es  tan  solo  para 
dejar  que  los  otros  Bancos  se  funden,  solo  cuando  los  hagan  nacer  las  legitimas 
necesidades  del  comercio». 
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tions  from  and  reductions  of  taxes  shall  only  be  granted  to  the  first  bank  to  be 
established  in  any  of  the  States  of  the  Republic  or  of  the  Federal  Territories.  The 
other  banks  must  pay  all  the  taxes  established  by  the  general  law  and  also  a  special 
tax  to  the  Federation  of  2  %  per  annum  on  the  amount  of  their  paid  up  capital.  Banks 
which  are  at  present  established  shall  be  considered  as  first  banks  for  the  purpose 
of  this  section,  provided  that  they  are  subject  to  the  provisions  of  the  general  law; 
—  VII.  Banks  which  may  be  established  in  one  State  may  not  have  branches  outside 
the  Territory  thereof  for  the  purpose  of  effectuating  the  exchange  of  their  notes, 
without  the  special  permission  of  the  Executive,  which  shall  only  grant  it  when 
there  exists  a  close  bond  of  commercial  interests  between  the  various  States,  and 
never  for  the  purpose  of  such  branches  being  established  in  the  City  of  Mexico  or 
in  the  Federal  District ;  —  VIII.  The  Federal  Executive  shall  have  an  Inspector 
in  the  banks,  whose  functions  it  shall  specify,  and  he  shaU  have  the  same  powers  in 
the  revision  of  the  annual  balance  sheets  as  the  law  grants  to  the  Trustees  of  Limited 
Companies;  —  IX.  The  banks  shall  publish  month  by  month  reports  on  their 
coffers  wherein  they  shall  set  out  the  amount  of  the  cash  assets,  the  amount  of  the 
bank  notes  in  circulation  and  that  of  the  deposits  which  are  payable  at  sight  or  on 
three  days'  notice  or  less,  in  addition  to  the  balances  of  the  accounts  mentioned  in 
the  Law;  —  X.  No  concession  shall  be  granted  by  the  Executive  of  the  Union,  until 
after  the  issue  of  the  general  Law  on  Banks  and  subject  thereto  in  all  respects. 

On  the  preceding  bases,  which  with  the  exception  of  IV  and  VI  are  in  accord 
with  the  admitted  principles  of  economic  science,  the  law  on  Credit  Institutions 
was  issued  on  the  19th  of  March  1897.  The  problem  which  had  been  started  by  the 
Commercial  Code  and  aggravated  by  the  immense  privilege  which  was  granted 
to  the  National  Bank  of  Mexico,  was  solved  by  the  article  I,  set  out  below,  in  favour 
of  the  plurality  of  banks.  It  became  clear  to  the  privileged  bank  that  its  grant 
of  monopoly  was  precarious  as  being  in  conflict  with  the  Federal  Constitution  which 
prohibits  monopolies,  and  the  National  Bank  obtained  the  following  convention 
modifying  its  concession,  as  the  result  of  the  measures  which  were  undertaken  private- 
ly by  the  Administration  in  order  to  avoid  injuring  its  good  name  by  imposing 
a  law  nullifying  a  contract  in  the  carrying  out  whereof  considerable  sums  had  been 
spent : 

Art.  I.  "Notwithstanding  the  stipulation  in  paragraph  A  of  article  VIII  of  the 
contract  of  concession  to  the  National  Bank  of  Mexico  of  the  15th  of  May  1884,  the 
said  Bank  expresses  its  agreement  with  the  Law  passed  and  published  on  the  3rd  of 
June  1896,  authorising  the  establishment  of  banks  of  issue  in  the  States  and  Terri- 
tories of  the  Republic.  The  stipulation  in  the  said  paragraph  A  of  article  VIII  of  the 
said  concession  of  the  15th  of  May  1884  shall  continue  in  force  as  concerns  the 
Federal  District." 

The  paragraph  mentioned  in  this  article  is  that  which  grants  the  monopoly 
to  the  bank;  and  it  may  be  noticed  that  the  Bank  of  London,  which  did  not  possess 
a  Federal  concession,  was  able  to  continue  its  operations  by  reason  of  its  having 
purchased  the  Banco  de  Empleados,  upon  which  event  it  changed  its  name  to  that 
of  the  Bank  of  London,  Mexico  and  South  America  and  later  on  to  that  of  the  Bank 
of  London  and  Mexico. 

As  expressed  by  the  Committees  of  the  Exchequer  and  Public  Credit  which  were 
entrusted  with  presenting  their  judgment  on  the  matter,  the  plurality  of  banks 
was  based  on  the  consideration  that  if  the  want  of  disposable  capital  was  what 
hindered  the  productive  exploitation  of  the  elements  of  riches  which  exist  in  increas- 
ing number  in  a  new  country  such  as  ours,  it  was  unquestionable  that  greater 
use  must  be  made  of  credit,  because  this  increases  the  bulk  of  circulating  capital, 
which  is  what  is  most  needed  by  industry  and  commerce. 

With  regard  to  the  franchises  authorised  by  section  VI  of  article  I  of  the  Bases, 
they  were  justified  by  the  united  Committees  in  the  following  way:  "The  Public 
Power  offers  protection  to  the  first  bank  to  be  established  in  a  locality,  granting  it 
immunity  from  all  taxes,  and  delivers  all  others  which  may  be  created  to  the  hazards 
of  Legislation.  The  raison  d'etre  of  this  precept  is  easily  understood.  The  Govern- 
ment renounces  its  taxes,  and  gives  special  protection  when  the  first  institution, 
which  may  be  considered  as  of  public  interest,  may  encounter  obstacles  to  its  estab- 
lishment; and  if  it  grants  no  subsequent  franchises,  it  is  only  in  order  to  allow 
other  banks  to  be  established,  only  when  the  legitimate  needs  of  commerce  occasion 
them". 
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de  Cr6dito. 

La  ley  de  Instituciones  de  Credito  de  19  de  Marzo  de  1897,  contiene  seis  capi- 
tulos  con  los  rubros  que  siguen :  I.  De  las  Instituciones  de  Credito  y  de  su  constitu- 
cion;  —  II.  De  los  Bancos  de  Emision;  —  III.  De  los  Bancos  Hipotecarios;  —  IV. 
De  los  Bancos  Ref accionarios ;  —  V.  Disposiciones  comunes  a  todos  los  Bancos  y 
VI.  Franquicias  e  impuestos.  Ha  sido  reformada  liltimamente  por  decreto  de  18 
de  Junio  de  1908,  y  para  mayor  claridad  anotaremos  en  la  exposicion  que  va  a 
seguir  los  preceptos  a  que  se  refiere  la  reforma. 

En  el  primer  capitulo  declara  la  ley  que  solo  se  consideran  como  Instituciones 
de  Credito:  I.  Los  Bancos  de  Emision;  II.  Los  Bancos  Hipotecarios  y  III.  Los 
Bancos  Ref  accionarios.  Los  demas  Establecimientos  en  que  se  practiquen  opera- 
ciones  de  credito,  no  se  rigen  por  esta  ley,  sino  por  las  leyes  generales  6  por  las  con- 
cesiones  que  otorgue  el  Poder  Publico  mientras  no  se  expidan  las  leyes  especiales 
que  deban  regirlos.  Reconoce  la  ley  que  las  tres  clases  de  Bancos  tienen  de  comun 
el  caracter  de  intermediarios  en  el  uso  del  credito,  y  que  se  distinguen  entre  si  por 
la  naturaleza  de  los  titulos  especiales  que  cada  uno  pone  en  circulacion;  siendo 
asi  Bancos  de  Emision  los  que  emiten  biUetes  de  valores  determinados,  y  reembol- 
sables  a  la  par,  a  la  vista  y  al  portador ;  Bancos  Hipotecarios  los  que  bacen  prestamos 
con  garantia  de  fincas  rusticas  y  urbanas,  y  emiten  bonos  que  disfrutan  de  la  propia 
garantia,  causan  reditos,  son  amortizables  en  circunstancifis  6  fechas  determinadas ; 
y  Bancos  Refaccionarios  los  destinados  especialmente  a  facUitar  las  operaciones 
mineras,  agricolas  e  industriales,  por  medio  de  prestamos  privilegiados,  pero  sin 
bipoteca,  otorgando  su  garantia  para  operaciones  determinadas,  y  emitiendo  titulos 
de  credito  a  plazo  corto,  que  causen  redito  y  sean  pagaderos  a  dia  fijo.  Pasa  en 
seguida  k  determinar  los  requisitos  del  Establecimiento  de  Bancos  que,  conforme 
a  las  bases,  son  los  de  concesion  del  Ejecutivo  de  la  Union,  entendida  siempre  solo 
para  una  institucion,  y  de  deposito  previo  de  20%  de  la  suma  que  el  Banco  deba 
tener  en  caja  para  constituirse,  y  que  se  devolvera  tan  luego  como  principien  sus 
operaciones. 

Las  concesiones  se  otorgan  a  favor  de  individaos  particulares ,  que  de- 
beran  ser  tres  cuando  menos;  pero  la  explotacion  de  las  concesiones  solo  puede 
hacerse  por  medio  de  Sociedades  Anonimas  constituidas  en  el  pais  con  todos  los 
requisitos  que  seftala  el  Codigo  de  Comercio,  y  en  caso  de  que  la  concesion  se  baga 
a  particulares,  deben  estos  comprobar  dentro  de  cuatro  meses  la  constitucion  de 
la  Sociedad  anonima  que  se  encargue  de  la  explotacion;  estas  sociedades  quedan  su- 
jetas  en  su  ejercicio  a  las  disposiciones  del  Codigo  de  Comercio  y  a  los  siguientes 
preceptos:  I.  El  numero  de  los  socios  sera  cuando  menos  de  siete;  —  II.  (Refor- 
mado  por  el  decreto  de  Junio  en  estos  t^rminos) :  El  capital  social  nunca  sera  menor 
de  un  miUon  de  pesos;  —  III.  Para  el  aumento  o  diminucion  del  capital  social 
se  necesitara  la  autorizacion  expresa  de  la  Secretaria  de  Hacienda;  —  IV.  La  socie- 
dad no  podra  constituirse  sin  que  este  integramente  subscrito  el  capital  social,  y 
se  haya  enterado,  en  efectivo,  el  50%  del  capital  que  consista  en  numerario;  —  V. 
El  domiciUo  de  la  Sociedad  se  fijara  en  el  lugar  de  la  Replibbca  donde  se  establezca 
la  Casa  Matriz;  —  VI.  Las  acciones  ser  an  nominativas,  mientras  su  valor  no  quede 
integramento  pagado;  —  VII.  El  fondo  de  reserva  se  formari  del  10%  de  las  uti- 
lidades  netas  anuales,  hasta  Uegar  a  la  tercera  parte,  6  mas,  del  monto  del  capital 
social.  Previene  que  las  instituciones  establecidas  en  paises  extranjeros,  que  emitan 
titulos  de  credito  al  portador,  no  pueden  tener  en  la  RepiibUca  Agendas  6  Sucvir- 
sales  para  la  emision  6  el  pago  de  dicbos  titulos.  Limita  la  duracion  de  las  con- 
cesiones k  treinta  anos  para  los  Bancos  de  emision  y  a  oincuenta  para  los  Bancos 
Hipotecarios  y  Refaccionarios,  contados  desde  la  fecba  de  esta  ley;  y  declara  que 
las  concesiones  no  tienen  otro  caracter  que  el  de  una  mera  autorizacion  para  esta- 
blecer  y  explotar  la  institucion  de  crddito  de  que  se  trata,  con  sujecion  a  las  leyes 
que  rigen  sobre  la  materia.  Por  ultimo,  ordena  que  sean  sometidas  a  la  aprobacion 
de  la  Secretaria  de  Hacienda  las  bases  constitutivas  de  cualquiera  sociedad  que 
se  organice  para  la  explotacion  de  Instituciones  de  Credito,  y  los  Estatutos  de  la 
misma,  antes  de  que  el  Banco  de  principio  a  sus  operaciones,  y  solo  para  el  efecto 
de  que  unas  y  otros  queden  ajustados  a  los  preceptos  del  Codigo  de  Comercio,  a 
los  especiales  de  la  misma  Ley  de  Instituciones,  y  a  las  demas  disposiciones  admi- 
nistrativas  de  caracter  general  en  materia  de  Bancos.  Fu^  adicionado  este  precepto 
por  el  decreto  de  18  de  Junio,  de  este  modo :  «La  obHgacion  que  impone  este  articulo, 
se  extiende  a  toda  modificacion  ulterior,  de  las  bases  constitutivas  y  de  los  Esta- 
tutos». 
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The  Law  on  Credit  Institutions  of  the  19th  of  March  1897  contains  six  chapters 
with  the  following  head-lines:  I.  Credit  Institutions  and  their  constitution;  — 
II.  Banks  of  issue ;  —  III.  Mortgage  Banks ;  —  IV.  Development  Banks ;  —  V.  Provi- 
sions common  to  aU  Banks,  and  VI.  Franchises  and  taxes.  It  was  last  amended  by 
the  Decree  of  the  18th  of  June  1908,  and  for  greater  clearness  we  shall  proceed  to 
notice  the  precepts  to  which  the  amendment  refers,  in  the  following  exposition. 

In  the  first  chapter  the  Law  declares  that  the  following  are  alone  deemed  to 
be  Credit  Institutions :  I.  Banks  of  issue ;  II.  Mortgage  Banks,  and  III.  Development 
Banks.  Other  establishments  wherein  operations  of  credit  are  carried  on,  are  not 
governed  by  this  Law,  but  by  the  general  law  or  by  concessions  granted  by  the 
Public  Power,  until  special  Laws  are  issued  which  are  to  govern  them.  The  Law 
recognises  that  the  three  kinds  of  bank  have  in  common  the  character  of  inter- 
mediaries ia  the  use  of  credit,  and  that  they  are  distinguished  from  each  other  by 
the  nature  of  the  special  securities  which  each  puts  into  circulation.  Thus,  banks 
of  issue  are  those  which  issue  notes  of  certain  values,  payable  at  par,  at  sight  and 
to  bearer.  Mortgage  banks  are  those  which  make  loans  on  the  security  of  rural  and 
urban  properties,  and  issue  bonds  which  are  guaranteed  by  the  said  security,  carry 
interest,  and  are  redeemable  in  determined  circumstances  or  at  certain  dates.  Develop- 
ment banks  are  those  which  are  specially  devoted  to  facilitate  mining,  agricultural 
and  industrial  operations  by  means  of  privileged  loans,  but  without  mortgage,  by 
guaranteeing  certain  operations,  and  issuing  documents  of  credit  of  short  date, 
carrying  interest  and  payable  on  a  fixed  day.  It  then  passes  on  to  determine  the 
requisites  for  the  establishment  of  banks  which,  according  to  the  bases,  are  those 
of  a  concession  from  the  Executive  of  the  Union  (be  it  understood  as  only  for  a 
single  institution),  and  the  previous  deposit  of  20%  of  the  sum  which  the  bank  has 
to  possess  in  its  coffers  for  the  purpose  of  being  constituted,  and  which  will  be  re- 
turned as  soon  as  its  operations  commence. 

The  concessions  are  granted  in  favour  of  particular  individuals,  who  must  be 
at  least  three;  but  the  working  of  the  concessions  can  only  be  effected  through 
limited  companies  constituted  in  the  country  with  aU  the  requisites  named  in  the 
Commercial  Code,  and  when  the  concession  is  made  to  the  individuals,  they  must 
within  four  months  prove  the  formation  of  the  limited  company  to  be  entrusted  with 
its  exploitation.  As  regards  their  operations,  these  companies  are  subject  to  the 
provisions  of  the  Commercial  Code  and  to  the  following  precepts :  "I.  The  number  of 
the  members  shall  be  at  least  seven ;  —  II.  (Amended  by  the  Decree  of  June  in  these 
terms) :  The  company's  capital  shall  never  be  less  than  one  million  pesos ;  —  III.  The 
express  authorisation  of  the  Secretary  to  the  Treasury  shall  be  necessary  for  increas- 
ing or  reducing  the  company's  capital ; — IV.  The  company  cannot  be  constituted  unless 
its  capital  is  subscribed  in  full,  and  50%  of  the  cash  capital  has  been  paid  in  cash; 
—  V.  The  domicil  or  address  of  the  company  shall  be  fixed  at  the  place  in  the  Re- 
public where  the  Head  Office  is  to  be  established ;  —  VI.  The  shares  shall  be  nomi- 
native until  their  value  is  fully  paid;  —  VII.  A  reserve  fund  shall  be  formed  of  10% 
of  the  net  annual  profits,  until  it  amounts  to  the  third  part  or  more  of  the  amount 
of  the  company's  capital."  It  provides  that  institutions  established  in  foreign 
countries  which  issue  credit  securities  to  bearer,  cannot  have  agencies  or  branches 
in  the  Republic  for  the  issue  or  payment  of  such  securities.  It  limits  the  duration 
of  the  concessions  to  thirty  years  for  banks  of  issue  and  to  fifty  for  mortgage  and 
development  banks,  reckoned  from  the  date  of  this  Law;  and  it  declares  that  the 
concessions  have  only  the  character  of  a  simple  authorisation  for  establishing  and 
working  the  credit  institution  in  question,  subject  to  the  law  governing  the  matter. 
Lastly,  it  orders  the  constitutive  bases  of  all  companies  which  are  organised  for  the 
exploitation  of  Credit  Institutions,  and  the  articles  thereof,  to  be  submitted  to  the 
approbation  of  the  Secretary  to  the  Treasury,  before  the  bank  commences  its  ope- 
rations, but  only  for  the  purpose  of  their  being  reconciled  with  the  precepts  of  the 
Commercial  Code,  to  the  special  precepts  of  the  said  Law  of  Credit  Institutions,  and  to 
the  other  administrative  provisions  of  a  general  character  in  banking  matters.  The 
following  precept  was  added  by  the  Decree  of  the  18th  of  June :  "The  obligation 
imposed  by  this  article  extends  to  aU  subsequent  alterations  of  the  constitutive 
bases  and  of  the  articles". 
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de  CrSdito. 
Se  ha  cuidado  de  mantener  las  operaciones  de  cada  clase  de  Banco  dentro 
de  los  limites  que  le  son  propios,  y  asegurar  el  mane  jo  de  los  caudales,  no  distrayen- 
doles  de  su  objeto,  senalando  las  garantias  bajo  las  cuales  deben  invertirse  e  impi- 
diendo,  en  lo  posible,  el  empleo  del  prestigio  y  dinero  de  los  Bancos  en  favor  de 
sus  Administradores.  Asi,  se  prohibe  a  los  Bancos  de  Emisidn:  bacer  operaciones 
de  prestamos  y  descontar  6  negociar  documentos  de  credito,  euando  el  plazo  del 
vencimiento  pase  de  seis  meses;  verificar  descuento's  de  valores  de  comercio  que 
no  tengan  dos  firmas  de  notoria  solvencia  6  alguna  garantia  colateral;  hacer  presta- 
mos, sin  garantia  prendaria  suficiente,  con  personas  6  sociedades  que  no  tuvieren 
domicilio  ni  negociaciones  de  importancia  en  los  Estados  6  Territorios  donde  tengan 
los  Bancos  sus  matrices,  sucursales  6  agendas  expresamente  autorizadas  por  la 
Secretaria  de  Hacienda,  exceptuandose  las  operaciones  entre  Bancos;  hipotecar 
sus  propiedades  y  dar  en  prenda  su  cartera  y  billetes  6  contraer  obligacion  sobre 
ellas;  aceptar  letras  6  libranzas  en  descubierto  y  abrir  creditos  que  no  sean  revo- 
cables  a  voluntad  del  Banco;  tomar  en  firme  emisiones  de  acciones  6  de  bonos 
por  cantidad  que  exceda  del  10%  de  la  suma  que  en  conjunto  importen  el  capital 
efectivamente  pagado  del  Banco  y  los  fondos  de  reserva  en  el  momento  de  hacer 
la  operacion;  trabajar  por  su  cuenta  minas,  oficinas  metallirgicas,  establecimientos 
mercantiles,  industriales  6  fincas  agricolas,  6  entrar  en  sociedades  en  nombre  colec- 
tivo  6  en  comandita;  hacer  operaciones  de  seguro;  aceptar  responsabilidades  directas, 
indirectas  6  mancomunadas  de  una  sola  persona  6  sociedad,  euando  en  conjunto 
excedan  del  10%  del  capital  efectivamente  pagado  del  Establecimiento,  exceptuan- 
dose las  operaciones  de  descuento  entre  Bancos. 

Con  tales  prohibiciones,  repetimos,  no  se  hace  mas  que  mantener  a  los  Bancos 
de  Emision  dentro  de  los  limites  de  su  institute,  y  elevar  d  la  categoria  de  ley  los 
principios  que  la  experiencia  ha  sancionado,  y  aoeptado  la  ciencia  economica.  El 
Comercio  de  banca  exige,  con  efecto,  mucha  prudencia,  dicen  los  economistas,  puesto 
que  quien  se  dedica  a  el  presta  fondos  que  no  le  pertenecen  y  de  los  que  puede  reola- 
marsele  una  parte  considerable,  de  improvise.  El  banquero  debe,  por  consiguiente, 
buscar  ocasiones  seguras,  evitar  el  comprometer  sus  fondos  por  tiempo  largo,  ase- 
gurarse  una  corriente  ininterrumpida  de  entradas,  y  precaver  el  medio  de  disminuir 
sus  operaciones  en  case  en  que  le  viniere  a  amenazar  algun  peligro.  Son  los  prin- 
cipios de  seguridad  que  nuestra  ley  ha  sancionado  con  prohibiciones. 

Tienen  estas  para  los  Bancos  de  Emision  dos  excepciones,  en  el  articulo  30 
que  dice :  Los  Bancos  de  Emision  solo  podran  aceptar  garantia  hipotecaria :  I.  Cuando 
venga  a  menos  el  credito  de  que  disfruten  algunas  de  las  firmas  que  hubieren  subs- 
cripto  las  obUgaciones  que  eUos  posean;  —  II.  Cuando  expresamente  lo  autorice 
la  Secretaria  de  Hacienda.  Esta  autorizacion  no  podra  darse  sino  con  la  condicion 
de  que  el  total  monto  de  las  hipotecas  a  favor  del  Banco  no  exceda  de  la  cuarta 
parte  del  capital  efectivamente  pagado,  y  siempre  que  las  obligaciones  garantizadas 
se  venzan  en  un  plazo  no  mayor  de  dos  aiios.  Los  Bancos  en  ningun  caso  podran 
otorgar  nuevas  prorrogas  en  favor  de  sus  deudores  cuando  se  haya  vencido  el  plazo 
de  los  creditos  hipotecarios  constituidos  de  conformidad  con  las  dos  fracciones 
anteriores,  y  disfrutaran  del  plazo  de  un  ano,  a  partir  del  vencimiento,  para  ejercer 
sus  derechos  y  proceder  a  la  reaUzacion  de  la  garantia  hipotecaria.  El  motivo  de 
esta  excepcion  al  principio  cientifico  de  no  confundir  las  operaciones  propias  de 
los  Bancos  de  Emision  con  las  de  los  Bancos  Hipotecarios,  fu6  el  no  privar  a  los 
agricultores  e  industriales  de  las  inmediatas  facilidades  que  pueden  proporoionarles 
los  Bancos  de  Emision,  para  dar  el  impulse  debido  a  sus  fincas  y  establecimientos; 
y  a  que  los  Bancos  de  Emision  son  mejor  conocidos  entre  nosotros  que  los  Bancos 
refaccionarios,  que  no  se  difunden  atin  bastante  en  el  pais;  «por  eso,  dice  la  Expo- 
sicion  de  motives  de  la  ley,  ha  parecido  justo  conceder  legalidad  a  los  prfetamos 
hipotecarios,  aunque  exigiendo  que  el  total  monto  de  las  hipotecas  a  favor  del 
Banco  no  exceda  de  la  cuarta  parte  del  capital  efectivamente  pagado;  que  las  obli- 
gaciones que  se  traten  de  garantizar  se  venzan  en  un  plazo  no  mayor  de  dos  anos; 
y  que,  por  ultimo,  se  pida  la  autorizacion  expresa  de  la  Secretaria  de  Hacienda, 
la  que  cuidara  de  no  otorgarla  sino  en  terminos  que  definan  bien  su  cardcter  suple- 
torio  y  de  mera  transicion.  De  esta  suerte  no  se  desnaturalizara  la  institucion  des- 
viando  de  las  operaciones  que  son  propias  de  los  Bancos  de  Emision  una  parte 
importante  del  capital  social ;  no  se  inmovilizara  por  mucho  tiempo  el  capital  que  se 
invierte  en  operaciones  hipotecarias ;  y,  por  fin,  esta  derogacion  excepcional  de  uno 
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Care  was  taken  to  keep  the  operations  of  each  kind  of  bank  within  the  limits 
proper  to  it,  and  to  secure  the  handling  of  the  assets  so  that  they  should  not  be 
diverted  from  their  objects,  directing  guaranties  under  which  they  were  to  be  in- 
vested and  preventing  as  far  as  possible  the  employment  of  the  prestige  and  money 
of  the  banks  for  the  benefit  of  their  administrators.  Thus,  banks  of  issue  are  for- 
bidden :  to  effect  operations  of  loan  or  to  discount  or  negotiate  documents  of  credit, 
when  the  period  of  maturity  exceeds  six  months ;  to  effect  discounts  of  commercial 
paper  which  do  not  contain  two  signatures  of  undoubted  solvency  or  some  collateral 
guaranty;  to  effect  loans  without  sufficient  guaranty  by  pledge,  to  persons  or  asso- 
ciations which  have  neither  their  address  (domicU)  nor  business-houses  of  importance 
in  the  States  or  Territories  where  the  banks  have  their  head  offices,  branches  or 
agencies  expressly  authorised  by  the  Secretary  to  the  Treasury,  with  the  exception 
of  transactions  between  banks;  to  mortgage  their  properties  or  to  pledge  their 
portf  oho  and  notes  or  to  contract  obligations  on  the  security  thereof ;  to  accept  un- 
covered bills  or  drafts  and  to  open  credits  which  are  not  revocable  at  the  discretion 
of  the  bank;  to  take  issues  of  shares  or  bonds  firm  to  an  amount  exceeding  10%  of 
the  sum  of  the  joint  amount  of  the  capital  of  the  bank  which  has  been  paid  up  in 
cash  and  the  reserve  funds  at  the  moment  of  effecting  the  operation;  to  work  on 
their  own  account  mines,  metallurgical  works,  commercial  establishments,  industrial 
or  agricultural  properties,  or  to  join  unlimited  or  limited  partnerships;  to  effect 
insurance  operations ;  to  accept  direct,  indirect  or  joint  responsibilities  with  a  single 
person  or  association,  when  they  exceed  in  the  whole  10%  of  the  capital  of  the 
establishment  which  has  been  paid  up  in  cash,  with  the  exception  of  discount  opera- 
tions between  banks. 

We  repeat  that  by  such  prohibitions  nothing  more  is  done  than  to  keep  banks 
of  issue  within  the  limits  of  their  institution,  and  to  legalise  those  principles  which 
experience  has  sanctioned  and  economic  science  has  accepted.  The  trade  of  banking 
requires  in  fact  much  prudence,  as  say  the  economists,  seeing  that  persons  who 
devote  themselves  thereto  dispose  of  fimds  which  do  not  belong  to  them,  a  consider- 
able part  whereof  may  be  suddenly  claimed.  Bankers  must  therefore  seek  safe 
opportimities,  avoid  locking  up  their  funds  for  lengthy  periods,  secure  an  uninter- 
rupted current  of  incomings,  and  forearm  themselves  with  the  means  of  diminishing 
their  operations  in  case  of  the  advent  of  a  threatening  danger.  Such  are  the  principles 
of  safety  which  our  law  has  supported  by  prohibitive  provisions. 

There  are  however  two  exceptions  to  these,  as  regards  banks  of  issue,  and  they 
are  contained  in  article  30,  which  says :  "Banks  of  issue  may  only  accept  mortgage 
securities :  I.  When  the  credit  enjoyed  by  some  of  the  signatures  which  have  been 
attached  to  the  obligations  possessed  by  them  is  depreciated;  —  II.  When  the 
Secretary  to  the  Treasury  expressly  authorises  it.  This  authorisation  may  only 
be  given  subject  to  the  term  that  the  total  amount  of  the  mortgages  in  favour  of 
the  bank  does  not  exceed  the  fourth  part  of  the  capital  which  has  been  paid  up  in 
cash,  and  provided  that  the  guaranteed  obligations  mature  within  a  period  not 
greater  than  two  years.  In  no  event  may  banks  grant  fresh  extensions  in  favour 
of  their  debtors  when  the  term  of  the  mortgage  credits  constituted  in  conformity 
with  the  two  preceding  sections  has  expired,  and  they  shall  have  the  benefit  of 
one  year  from  maturity  for  the  purpose  of  enforcing  their  rights  and  preceding 
to  the  reaUsation  of  the  mortgage  security. 

The  ground  of  this  exception  to  the  scientific  principle  of  not  confusing 
the  operations  proper  to  Banks  of  Issue  with  those  of  Mortgage  Banks,  was 
not  to  deprive  agricultural  and  industrial  persons  of  the  direct  facilities  which 
may  be  afforded  them  by  Banks  of  Issue,  with  the  intention  of  giving  due 
impulse  to  their  estates  and  establishments.  Another  reason  was  because  Banks 
of  Issue  are  better  known  among  us  than  Development  Banks,  which  are  not  yet 
sufficiently  spread  over  the  country.  '  'Therefore",  says  the  Memorandum  of  the  Bill 
"it  has  seemed  just  to  grant  a  legal  character  to  the  mortgage  loans,  with  the  re- 
quirement, however,  that  the  total  amoimt  of  the  mortgages  in  favour  of  the  bank 
should  not  exceed  the  fourth  part  of  the  capital  paid  up  in  cash ;  that  the  bonds  which 
it  is  intended  to  guarantee  should  mature  in  a  period  not  greater  than  two  years ; 
and,  lastly,  that  the  express  authorisation  of  the  Secretary  of  the  Treasury  should 
be  asked,  who  must  be  careful  only  to  grant  it  in  such  terms  as  thoroughly  define 
its  supplementary  and  merely  transitory  character.  In  this  way  the  institution 
wiU  not  lose  its  inherent  nature  by  diverting  an  important  part  of  the  company's  capital 
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de  Cr6dito. 
de  los  principios  fundamentales  en  materia  de  Bancos,  no  significara  mis  que  la  adop- 
cion  de  un  medio  para  atender  tem'poralmente  a  necesidades  publicas  de  im/portancia, 
mientras  otros  establecimientos,  mejor  adecuados  para  el  objeto,  no  vengan  a 
Uenarlas.  La  autorizacion  de  que  se  trata  dejara  seguramente  de  darse,  y  desa- 
parecera  de  nuestra  Legislacion,  cuando  se  extiendan  y  multipliquen  los  Bancos 
Hipotecarios  y  los  Refaccionarios». 

Siempre  cuidando  el  principio  de  no  confundir  las  operaciones  que  son  pecu- 
liares  a  cada  clase  de  Bancos,  se  prohibe  a  los  hipotecarios  emitir  bUletes  de  banco, 
6  cualquier  otro  documento  pagadero  a  la  vista  y  al  portador;  permiti^ndoseles 
la  expedicion  de  bonos,  de  acuerdo  con  la  definicion  antes  inserta  de  Bancos  Hipo- 
tecarios. y  a  los  Bancos  Refaccionarios  se  les  prohibe:  emitir  biHetes  de  Banco, 
dar  sus  bonos  de  caja  en  prenda  6  deposito,  y  hacer  las  operaciones  que  quedan 
prohibidas  a  los  Bancos  de  Emision. 

Existe,  edemas,  una  prohibicion  general  a  toda  clase  de  Bancos,  inspirada  en 
el  bien  economico  del  pais,  y  apoyada  en  el  precepto  constitucional  que  manda  que 
ninguna  corporaci6n  civil  6  eclesiastica,  cualquiera  que  sea  su  caracter,  denomina- 
cion  u  objeto,  tendra  capacidad  legal  para  adquirir  en  propiedad  6  administrar 
por  si  bienes  raices,  con  la  unica  excepcion  de  los  edificios  destinados  inmediata 
y  directamente  al  servicio  u  objeto  de  la  institucion.  Este  precepto  esta  repro- 
ducido  en  la  Ley  de  Instituciones  de  Cr^dito,  por  lo  que  a  estas  respecta,  haciendo 
tambien  excepcion  de  los  bienes  raices  que  los  Bancos  tuvieren  que  adjudicarse 
6  recibir,  al  cobrar  sus  creditos  6  al  ejercitar  los  derechos  que  les  confieran  las 
operaciones  que  Ueven  a  termino.  En  este  caso,  estan  obhgados  a  enajenar  los  in- 
muebles  que  adquieran,  dentro  de  tres  anos  los  Bancos  Hipotecarios,  y  de  dos  los 
de  Emision  y  Refaccionarios ;  y  si  no  cumplieren,  la  Secretaria  de  Hacienda  mandara 
saoar  los  bienes  a  remate. 

Los  privilegios  otorgados  en  el  procedimiento  judicial  a  los  Bancos  de  todas 
clases  son  importantes.  La  tramitacion  para  hacer  efectivos  sus  creditos,  en  cuanto 
a  los  Bancos  Hipotecarios,  consiste  en  requerir  al  deudor  por  medio  de  Notario 
con  anticipacion  de  cinco  dias  6  mas,  hecho  lo  cual  se  ocurre  al  Juez  competente, 
y  con  solo  la  presentacion  del  titulo  se  obtiene  la  posesion  interina  de  la  finca  hipo- 
tecada  6  se  obtiene  un  auto  que  autorice  la  intervencion;  este  auto  se  publica,  surte 
los  efectos  de  la  cedula  hipotecaria,  y  dentro  de  los  ocho  dias  puede  el  deudor  justi- 
ficar  ante  el  Juzgado  el  pago  de  lo  que  se  le  reclame  6  el  cumpUmiento  de  las  esti- 
pulaciones  cuya  violacion  haya  dado  lugar  al  procedimiento;  pero  sin  admitirse 
otra  prueba  que  el  recibo  por  escrito  del  Banco  demandante.  Si  dentro  del  plazo 
de  ocho  dias  no  se  rinde  esa  prueba,  el  Juez  manda  que  se  entreguen  los  autos  al 
Banco  para  que  este  proceda  al  remate  de  la  prenda  6  propiedad  hipotecada.  Los 
Bancos  que  no  son  Hipotecarios,  esto  es,  los  de  Emision  6  Refaccionarios,  usan  de  la 
facultad  que  les  concede  el  articulo  31  de  la  ley,  y  consistente  en  vender  los  titulos  de 
acciones  u  obligaciones  de  sociedades  de  comercio,  6  en  general  valores  muebles, 
que  hayan  recibido  en  garantia  prendaria,  luego  que  se  cumpla  el  plazo  del  prestamo 
de  que  responde  la  prenda,  verificandose  la  venta  al  precio  corriente  del  dia  por 
medio  de  dos  corredores  titulados,  6  en  su  defecto,  de  dos  comerciantes  de  la  plaza. 
Estos  privilegios  eran  convenientes,  ya  que  se  imponia  a  los  Bancos,  particular- 
mente  a  los  de  Emision,  la  obligacion  de  no  comprometer  por  mucho  tiempo  sus 
caudales,  objeto  que  no  se  lograria  si  el  recobro  de  ellos  estuviera  sujeto  a  los  dila- 
tados  tramites  judiciales. 

Los  preceptos  relativos  a  cada  una  de  las  tres  clases  de  instituciones  que  esta 
ley  reconoce  son  los  de  Economia  politica  que  encuentran  aplicacion  en  sus  casos 
respectivos :  la  naturaleza  de  los  titulos  como  documentos  de  cr6dito,  especial- 
mente  del  billete  de  Banco,  sus  requisites  de  redaccion,  valor,  pago  a  la  vista,  caracter 
de  circulacion  voluntaria,  accion  ejecutiva  a  favor  del  portador  y  preferencia  en 
el  pago,  en  caso  de  hquidacion  6  quiebra  del  Banco  emisor.  En  cuanto  a  los  Bancos 
Hipotecarios  se  ha  consignado  de  un  modo  expreso,  que  el  conjunto  de  las  obli- 
gaciones hipotecarias  a  favor  del  Banco  garantiza  la  totalidad  de  los  bonos  hipo- 
tecarios que  6ste  tenga  en  circulacion,  creandose  un  f ondo  especial  en  dinero  efectivo 
destinado  a  cubrir  lo  que  importe  el  servicio  de  los  bonos  hipotecarios  en  un  semestre 
cuando  menos,  con  el  objeto  de  que  no  se  comprometa  el  servicio  regular  de  esos 
titulos  por  alguna  escasez  de  dinero  que  pudiera  sufrir  el  Establecimiento.  Los  bonos 
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from  the  operations  which  are  proper  to  banks  of  issue ;  the  capital  invested  in  mort- 
gage transactions  will  not  be  immobile  for  long ;  and,  lastly,  this  exceptional  derogation 
from  one  of  the  fundamental  principles  of  banking  matters  will  only  signify  the 
adoption  of  a  means  for  temporarily  attending  to  public  needs  of  importance,  while 
other  establishments,  better  fitted  for  the  purpose,  are  unable  to  fulfil  them.  The 
authorisation  in  question  wQl  certainly  cease  to  be  given,  and  will-disappear  from  our 
system  of  legislation,  when  Mortgage  and  Development  Banks  extend  and  multiply. 

With  constant  regard  for  the  principle  of  keepiag  the  operations  which  are  pe- 
culiar to  each  kind  of  bank  distinct,  mortgage  banks  are  forbidden  to  issue  bank- 
notes or  any  other  instrument  payable  to  bearer  at  sight;  but  they  are  allowed 
to  issue  bonds,  in  accordance  with  the  above-recited  definition  of  Mortgage  Banks. 
Development  Banks  are  forbidden:  to  issue  bank  notes,  to  give  their  cash  warrants 
by  way  of  pledge  or  deposit,  and  to  carry  on  such  operations  as  are  forbidden  in 
the  case  of  banks  of  issue. 

There  is  also  a  prohibition  which  is  common  to  banks  of  all  kinds,  and  is 
inspired  by  the  economic  welfare  of  the  country,  and  supported  by  the  constitutional 
precept  which  directs  that  no  civil  or  ecclesiastical  corporation,  whatever  be  its  cha- 
racter, denomination  or  object,  shall  have  legal  capacity  to  acquire  the  ownership  of  or 
administer  real  estate  on  its  own  behalf,  with  the  single  exception  of  buildings  which 
are  intended  for  the  immediate  and  direct  service  or  object  of  the  institution.  This 
precept  is  reproduced  in  the  Law  on  Credit  Institutions,  so  far  as  it  affects  them, 
and  an  exception  is  also  made  of  real  estate  which  it  is  necessary  for  banks 
to  receive  by  way  of  adjudication  or  otherwise,  for  the  recovery  of  their  credits 
or  for  enforcing  the  rights  which  are  conferred  on  them  by  the  operations  which 
they  carry  out.  In  this  case,  they  are  bound  to  sell  the  immovable  property 
acquired  by  them,  within  three  years  in  the  case  of  Mortgage  Banks,  and  two  in 
the  case  of  Banks  of  Issue  and  Development  Banks ;  and  in  the  event  of  non-compliance 
the  Secretary  to  the  Treasury  will  order  the  property  to  be  put  up  to  auction. 

There  are  important  privileges  in  judicial  procedure  which  are  granted  to 
banks  of  aU  kinds.  The  procedure  to  enforce  their  credits,  as  regards  Mortgage 
Banks,  consists  in  making  a  request  to  the  debtor  through  a  notary  with  five  or 
more  days'  notice,  which  being  done,  application  in  made  to  the  competent  judge, 
and  on  simple  production  of  the  title  either  possession  of  the  mortgaged  estate  is 
obtained  or  an  order  authorising  intervention  is  obtained.  This  order  is  published, 
has  the  effect  of  a  mortgage,  and  within  eight  days  the  debtor  may  prove  to  the 
Court  the  payment  of  what  is  demanded  of  him  or  the  performance  of  the  agree- 
ments the  breach  whereof  has  given  occasion  to  the  proceeding;  but  without  the 
admission  of  any  other  evidence  than  the  written  receipt  of  the  plaintiff  bank.  If 
that  proof  is  not  given  within  the  period  of  eight  days,  the  judge  directs  the  record 
to  be  delivered  to  the  bank  in  order  that  it  may  proceed  with  the  auction  of  the 
pledge  or  of  the  mortgaged  property.  Banks  which  are  not  mortgage  banks,  that 
is,  issue  and  development  banks,  make  use  of  the  powers  granted  by  article  31  of 
the  Law,  which  consists  in  selling  the  certificates  of  shares  or  bonds  of  commercial 
companies,  and  movable  valuables  in  general,  which  they  may  have  received  as 
pledged  securities,  as  soon  as  the  period  of  the  loan  with  which  the  pledge  is  charged 
has  expired,  the  sale  being  effected  at  the  current  price  of  the  day  by  means  of  two 
certificated  brokers,  or  failing  them,  of  two  local  traders.  These  were  convenient 
privileges,  as  they  imposed  on  the  banks,  and  particularly  on  issue  banks,  the 
obligation  of  not  locking  up  their  funds  for  a  long  time,  an  object  which  would  not 
be  obtained,  if  the  recovery  thereof  were  subject  to  dilatory  judicial  proceedings. 

The  precepts  which  relate  to  each  of  the  three  kinds  of  institution  recognised 
by  this  Law,  are  those  which  belong  to  political  economy  and  apply  to  their  proper 
cases:  viz;  the  nature  of  the  securities  as  documents  of  credit,  especially  of  the 
bank  note,  its  requisites  as  to  form,  value,  pa3nnent  at  sight,  character  of  volimtary 
circulation,  executive  action  in  favour  of  the  holder  and  preferential  payment  in 
the  event  of  the  liquidation  or  bankruptcy  of  the  issuing  bank.  In  the  case  of 
Mortgage  Banks,  it  has  been  expressly  enacted  that  the  whole  of  the  mortgage 
obligations  in  favour  of  a  bank  guarantees  the  whole  of  the  mortgage  bonds  which 
the  bank  has  circulated,  thus  creating  a  special  fund  in  cash,  intended  to  meet 
the  amount  required  for  the  service  of  the  mortgage  bonds  for  at  least  the  period 
of  six  months,  with  the  object  of  avoiding  injury  to  the  regular  service  of  those 
securities  through  any  scarceness  of  money  which  may  be  experienced  by  the  estab- 
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de  Cr6dito. 
tienen,  para  f  avorecer  la  demanda  del  publico,  estos  alicientes :  el  derecho  de  pref erencia 
sobre  los  fondos  de  reserva  y  de  garantia  del  Banco  emisor,  asi  como  sobre  su  capital; 
la  no  retencion  del  pago  de  capital  y  de  los  rdditos,  ni  aun  por  virtud  de  orden  judi- 
cial, salvo  las  eventualidades  de  p6rdida  6  robo  de  los  tltulos,  y  previos  los  requisites 
de  ley;  y  la  facultad  de  que  en  todos  los  casos  en  que  por  ley  6  contrato  deban  in- 
vertirse  fondos  de  corporaciones  6  incapacitados  en  compra  de  fincas  6  en  prestamos 
con  hipoteca,  puedan  invertirse  tambien  esos  fondos  en  la  adquisicion  de  bonos 
hipotecarios. 

Los  Bancos  Refaccionarios  tienen  facultad  de  emitir  titulos  especiales,  Uamados 
bonos  de  caja,  reembolsables  en  plazos  fijos,  no  mayores  de  dos  anos,  y  que  deven- 
guen  intereses.  Destinados  estos  Bancos  a  ser  intermediarios  en  el  uso  del  cr6dito 
agricola  e  industrial,  se  fijo  el  plazo  de  dos  anos,  para  el  reembolso  de  sus  titulos, 
con  el  objeto  de  que,  perdidas  las  cosechas  6  las  ganancias  industriales  durante 
el  primer  ano  del  prestamo,  puedan  en  el  segundo  los  prestatarios  cumplir  con 
los  compromisos  contraidos,  que  no  deben  tener  mas  objeto  que  el  ayudar  6  mejorar 
sus  operaoiones  ordinarias. 

La  sobrevigilancia  del  Gobierno  en  estas  instituciones,  que  origina  preceptos 
disperses  en  todas  partes  de  la  ley,  se  encuentra,  sobre  todo  prevista  en  el  capitulo  V. 
que  trata  de  las  d&posiciones  comunes  a  todos  los  Bancos.  La  vigilancia  se  ejerce 
por  medio  de  interventores  nombrados  exclusivamente  para  cada  Banco  6  espe- 
ciales en  casos  determinados,  y  a  fin  de  evitar  los  excesos  en  la  vigilancia  asi  como 
los  obstaculos  que  a  ella  opusieran  los  Establecimientos  de  crMito,  se  puntualizaron 
las  obHgaciones  de  los  interventores  en  estos  terminos:  . 

Art.  114.  «Son  obUgaciones  de  los  interventores,  ademds  de  las  que  les  imponga 
esta  ley  y  las  disposiciones  que  dicte  la  Secretaria  de  Hacienda:  I.  Dar  fe  de  la 
exhibicion  total  6  parcial  del  capital  social  del  Banco ;  —  II.  Intervenir  y  autorizar 
con  su  firma  los  cortes  de  caja  mensuales  que  debe  practicar  cada  institucion,  y 
los  balances,  tambien  mensuales,  que  den  a  conocer  la  situacion  real  de  las  opera- 
ciones  del  Banco;  —  III.  Cuidar  de  que  se  practiquen  los  cortes  de  caja  extra- 
ordinarios  que  ordene  expresamente  la  Secretaria  de  Hacienda;  —  IV.  Exigir  com- 
probaciones,  cada  vez  que  las  estimen  conveniente,  de  la  existencia  en  caja  y  de 
las  cuentas  que  demuestren  la  cantidad  y  el  valor  de  los  titulos  de  cr6dito  emitidos 
por  el  Banco ;  —  V.  Autorizar  con  su  firma  los  titulos  de  crMito  que  deban  ponerse 
en  circulacion,  una  vez  que  hayan  sido  timbrados  y  requisitados  por  las  oficinas 
del  Gobierno;  —  VI.  Cuidar  de  que  el  monto  de  los  titulos  de  credito  puestos  en 
circulacion  no  exceda  de  la  cantidad  que  cada  Banco  tenga  derecho  de  emitir,  de 
conformidad  con  las  bases  y  prescripciones  establecidas  en  la  presente  ley;  —  VII. 
Presenciar  y  certificar  la  cancelacion  de  los  titulos  de  credito  y  la  incineracion  6 
destruccion  de  estos  y  de  sus  cupones,  en  su  caso,  autorizando  el  acta  respectiva, 
que  tambien  sera  firmada  por  el  Gerente,  el  Cajero  6  Contador  de  la  Institucion; 
—  VIII.  Llevar  en  un  libro  especial  cuenta  y  razon  del  numero,  de  la  serie  y  del 
valor  de  los  titulos  de  credito  cuya  circulaci6n  autoricen,  y  de  los  que  se  cancelen 
6  destruyan;  —  IX.  Asistir  a  los  remates  y  sorteos  que  los  Bancos  Ueven  a  efecto 
en  sus  Oficinas;  —  X.  Vigilar  que  por  parte  de  los  Bancos  se  de  el  debido  cumpU- 
miento  a  las  leyes  y  disposiciones  mercantiles  y  especialmente  a  las  bancarias,  asi 
como  tambien  a  las  prevenciones  de  la  concesion  y  de  los  Estatutos,  sin  ingerirse 
en  las  operaciones  comerciales  del  Banco,  y  poniendo  inmediatamente  en  cono- 
cimiento  de  la  Secretaria  de  Hacienda  cualquiera  infraccion  que  observen,  de  la 
cual  dardn  tambien  aviso  al  Consejo  de  Administraccion  del  Banco;  —  XL  Rendir 
los  meses  de  Enero  y  de  Julio  de  cada  ano,  un  informe  minucioso  de  todo  lo  que 
hubieren  hecho  en  el  ejercicio  de  sus  funciones,  durante  el  semestre  anterior,  y 
que  contenga  tambien  los  datos  estadisticos  relatives  al  movimiento  de  numerario, 
a  la  circulacion  de  los  titulos  de  credito,  y  los  demas  datos  que  prescriban  los  regla- 
mentos. 

115,  Esta  estrictamente  prohibido  a  los  interventores:  I.  Aceptar  y  de- 
sempenar  cargos,  empleos  6  comisiones  del  Estado  en  que  el  Banco  tenga  esta- 
blecido  su  Matriz,  sucursales  6  agendas;  —  II.  Comunicar  a  quien  quiera  que  sea, 
datos  6  informes  respecto  de  los  asuntos  del  Banco,  debiendo  limitarse  a  consignar 
por  escrito  lo  que  tuvieren  que  participar  a  la  Secretaria  de  Hacienda  en  cumpli- 
miento  de  su  encargo;  —  III.  Ser  accionista  del  Banco  que  intervinieren;  — 
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lishment.  In  order  to  encourage  a  demand  on  the  part  of  the  public,  the  bonds 
have  the  following  attractions :  a  preferential  right  over  the  reserve  funds  and  the 
guaranty  of  the  issuing  bank,  as  well  as  over  its  capital;  the  non-retention  of  the 
payment  of  the  capital  and  income,  even  by  virtue  of  an  order  of  the  court,  except 
in.  the  event  of  loss  or  theft  of  the  securities,  and  after  the  requirements  of  the  law 
have  been  fulfilled;  and  the  power  of  investing  the  funds  of  corporations  or  of 
persons  who  are  legally  incapable  in  the  purchase  of  mortgage  bonds  in  aU  cases  in 
which,  either  by  law  or  contract,  such  funds  would  have  to  be  invested  in  landed 
estates  or  in  loans  secured  by  mortgage. 

The  Development  Banks  have  the  power  of  issuing  special  securities,  called 
cash  warrants,  repayal^e  within  fixed  periods,  but  not  longer  than  two  years,  and 
carrying  interest.  These  banks  being  designed  to  be  intermediaries  in  the  use  of 
agricultural  and  industrial  credit,  the  period  of  two  years  was  fixed  for  the  repayment 
of  their  securities  with  the  object  that,  if  the  harvests  or  the  industrial  profits  were 
lost  during  the  first  year  of  the  loan,  the  borrowers  might  be  able  in  the  second  year 
to  perform  their  contracted  undertakings,  which  could  have  no  further  object 
than  that  of  aiding  or  improving  their  ordinary  operations. 

The  supervision  of  the  Government  over  these  institutions,  which  is  the  origin 
of  precepts  scattered  in  aU  parts  of  the  Law,  is  to  be  found  provided  for,  especially 
in  chapter  V,  which  deals  with  the  provisions  common  to  all  banks.  The  super- 
Vision  is  exercised  by  means  of  supervisors  who  are  exclusively  appointed  for  each 
bank  or  by  special  supervisors  in  certain  cases,  and  in  order  to  avoid  excesses  in 
the  supervision  as  well  as  such  obstacles  as  the  credit  establishments  might  inter- 
pose, the  duties  of  the  supervisors  were  defined  in  the  following  terms: 

Art.  114.  The  following  are  the  duties  of  the  Supervisors,  in  addition  to 
those  imposed  on  them  by  this  Law  and  to  the  provisions  made  by  the  Secre- 
tary to  the  Treasury:  I.  To  authenticate  the  total  or  partial  payment  of  the 
capital  of  the  bank;  —  II.  To  inspect  and  verify  with  their  signatures  the  monthly 
reports  which  must  be  made  by  each  institution,  and  the  cash  balances,  also 
monthly,  which  reveal  the  actual  position  of  the  operations  of  the  bank;  —  III.  To 
see  that  the  extraordinary  banking  reports  which  may  be  expressly  ordered  by  the 
Secretary  to  the  Treasury  are  made;  —  IV.  Whenever  they  think  fit,  to  require 
vouchers  of  the  assets  in  the  coffers  and  of  the  accounts  which  show  the  amount 
and  value  of  the  documents  of  credit  issued  by  the  bank  —  V.  To  authenticate 
with  their  signatures  the  documents  of  credit  which  are  to  be  put  into  circulation, 
when  once  they  have   been  stamped  authenticated  by  the  Government  offices; 

—  VI.  To  see  that  the  amoxmt  of  the  documents  of  credit  put  into  circulation  does 
not  exceed  the  sum  which  each  bank  is  entitled  to  issue,  in  accordance  with  the 
bases  and  provisions  established  by  this  Law;  —  VII.  To  be  present  at  and  to  certify 
the  cancellation  of  the  documents  of  credit  and  the  burning  or  destruction  thereof 
and  of  their  coupons,  if  any,  authenticating  the  corresponding  minute,  which  shall 
also  be  signed  by  the  Manager,  the  Cashier  or  the  Accountant  of  the  Institution; 

—  Vm.  To  keep  an  account  and  entry  in  a  special  book  of  the  number,  series  and 
value  of  the  documents  of  credit  whose  circulation  they  authorise,  and  of  those 
which  are  cancelled  or  destroyed ;  —  IX.  To  be  present  at  the  auctions  and  lotteries 
which  the  banks  carry  out  in  their  offices;  —  X.  To  watch  that  due  fulfilment  is 
given  on  the  part  of  the  banks  to  the  commercial  and  specially  to  the  banking  laws 
and  provisions,  as  also  to  the  safeguards  of  the  concession  and  the  terms  of  the  articles, 
without  interfering  with  the  commercial  operations  of  the  bank,  and  bringing  any  in- 
fringement which  they  may  observe  to  the  knowledge  of  the  Secretary  to  the  Treas- 
ury, and  thereof  they  shall  also  give  notice  to  the  Council  of  Administration  of  the 
baiik;  —  XI.  In  the  months  of  January  and  July  of  each  year,  to  render  a  detailed 
report  of  aU  that  they  have  done  in  the  exercise  of  their  functions  during  the  previous 
half-year,  and  this  shall  also  contain  the  statistical  facts  relating  to  the  cash  move- 
ments, to  the  circulation  of  the  documents  of  credit,  and  other  facts  prescribed  by 
the  regulations. 

115.  The  supervisors  are  strictly  forbidden :  I.  To  accept  or  discharge  duties, 
employments  or  commissions  of  the  State  wherem  the  bank  has  estabhshed  its 
head  office,  branches  or  agencies; — II.  To  communicate  to  any  person  whomoever, 
facts  or  reports  concerning  the  affairs  of  the  bank,  their  duty  being  to  confine 
themselves  to  set  out  in  writing  what  they  have  to  communicate  to  the  Secretary 
of  the  Treasury  in  performance  of  their  duty;  —  III.  To  be  shareholders  in  the 
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IV.  Solicitar  prestamos  de  la  Institucion  que  intervinieren  y  ser  por  cualquier  titulo 
sus  deudores. 

El  articulo  118  dice:  Los  interventores  tendran  las  mismas  facultades  que 
las  leyes  y  los  Estatutos  de  los  Bancos  otorgan  a  los  comisarios.  Al  revisar  los  ba- 
lances haran  la  comprobacion  de  las  partidas  de  dichos  balances,  comparando  con 
los  libros  los  saldos  de  las  cuentas.  En  general,  siempre  que  para  ejercer  la  vigi- 
lancia  que  les  este  encomendada,  creyeren  necesario  acudir  al  pormenor  de  las  cuen- 
tas, a  la  correspondencia,  actas,  escrituras  y  papeles  del  Banco,  solicitaran  por 
escrito  del  Gerente  del  Establecimiento ,  que  se  les  muestren  los  libros  6  docu- 
mentos  que  necesitaren;  y  en  caso  de  que  se  les  negaren  acudiran  a  la  Secretaria 
de  Hacienda  precisando  lo  que  desearen  examinar  y  el  mgtivo  de  la  investigacion, 
A  fin  de  que  si  la  Secretaria  lo  juzga  conveniente,  requiera  al  Banco  con  apercibi- 
miento  de  apUcarle  la  suspension  total  6  parcial  a  que  se  refiere  el  articulo  108  de  esta 
ley  de  Instituciones  de  Credito,  para  que  muestre  al  Interventor  la  cuenta,  libros 
6  documentos  de  que  se  trate. 

Y  el  articulo  119  previene :  «en  los  casos  de  liquidacion  6  disolucion  de  un  Banco, 
los  interventores  representan  a  los  Tenedores  de  los  titulos  de  credito  en  circulacion, 
en  el  ejercicio  de  las  acciones  que  correspondan  a  dichos  Tenedores,  y  siempre  que 
no  se  presenten  los  inter esados  d  gestionar  por  si  6  por  apoderado  especial. 

Pero  la  ley  ha  querido  que  el  publico  mismo  ejerza  vigilancia  sobre  las  opera- 
ciones  del  Banco,  por  medio  de  la  publicacion  de  eUas,  contenidas  en  los  balances 
mensuales  que  deben  pubUcar,  y  que  comprenderan,  cuando  menos,  los  datos  sigui- 
entes,  segtin  el  articulo  117. 

En  el  activo :  I.  El  capital  no  exhibido ;  —  II.  La  existencia  en  numerario,  expre- 
sando  las  especies  de  que  se  compone ;  —  III.  Los  billetes  de  otros  Bancos ;  —  IV. 
Los  titulos  u  obligaciones  inmediatamente  realizables  6  negociables;  —  V.  Los 
documentos;  —  VI.  Los  prestamos  sobre  prendas;  —  VII.  Las  operaciones  hipo- 
tecarias;  —  VIII.  Los  crdditos  en  cuenta  corriente;  —  IX.  Los  deudores  diversos; 
—  X.  El  valor  de  los  inmuebles;  —  XI.  El  valor  de  los  muebles;  —  XII.  Las  cuentas 
deudoras  impersonales;  —  XIII.  Las  cuentas  de  orden. 

En  el  pasivo:  I.  El  capital  social;  —  II.  El  fondo  de  reserva  obligatorio;  — 
III.  Los  demas  fondos  de  reserva  6  prevision;  —  IV.  Los  depositos  a  la  vista  6  a 
plazo  no  mayor  de  tres  dias,  con  expresion  de  los  que  ganen  intereses  y  de  los  que 
no  los  ganen;  —  V.  Los  depositos  &  plazo  mayor  de  tres  dias;  —  VI.  Los  bUletes 
de  banco  en  circulacion;  —  VII.  Los  bonos  de  caja  en  circulacion;  —  VIII.  Los 
bonos  hipotecarios  en  circulacion ;  —  IX.  Los  acreedores  diversos ;  —  X.  Las  cuentas 
acreedoras  impersonales;  —  XL  Las  cuentas  de  orden. 

La  Secretaria  de  Hacienda  puede  ordenar  que  se  detallen  los  datos  que  con- 
forme  &  este  articulo  deben  figurar  en  los  balances. 

Por  ultimo,  en  orden  a  garantias  para  el  manejo  de  los  caudales  del  Banco, 
fuera  de  que  conforme  a  la  regla  de  las  sociedades  anonimas  no  pueden  entrar  a 
ejercer  su  cargo  los  individuos  del  Consejo  de  Administraccion,  sin  depositar  en 
numerario  6  en  acciones  del  propio  Banco,  el  valor  que  les  senalen  al  efecto  los 
Estatutos,  se  ha  limitado  hasta  el  extremo  la  capacidaxi  de  dichos  individuos  para 
celebrar  operaciones  con  los  caudales  de  la  Institucion  que  administran,  por  el 
decreto  reformatorio  de  la  ley  de  Instituciones  de  Credito.  En  virtud  de  esta  reforma 
tiene  la  ley  el  siguiente  articulo  111 :  «Los  individuos  del  Consejo  de  Administracion 
y  la  Sociedad  en  nombre  colectivo  6  en  comandita  de  que  los  mismos  formen  parte, 
no  podran,  durante  el  primer  afio  de  establecido  im  Banco,  hacer  operaciones  en 
virtud  de  las  cuales  resulten  6  puedan  resultar  deudores  del  Establecimiento;  y 
pasado  el  primer  ano,  solo  podran  hacer  dichas  operaciones  cuando  esten  manco- 
munados  en  el  adeudo  6  responsabDidad  con  otra  firma  de  notoria  solvencia  6  cuando 
dieren  una  garantia  colateral  eficaz  por  el  duplo  de  dicho  adeudo  6  responsabUidad. 

«En  todo  caso,  sera  necesario  para  cualquiera  operacion  en  que  alguna  de  las 
personas  a  que  se  refiere  el  parrafo  anterior  resulte  6  pueda  resultar  deudora  del 
Establecimiento,  el  acuerdo  unanime  de  los  Consejeros  presentes  en  la  sesion  respec- 
tiva  acerca  de  la  admision  de  la  firma  propuesta  6  de  los  valores  colaterales  que 
ofrezcan,  siempre  que  estos  no  fueren  de  los  mencionados  en  el  articulo  102  bis 
de  esta  ley. 
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bank  which  they  supervise ;  —  IV.  To  ask  for  loans  from  the  Institution  which  they 
supervise,  and  to  be  its  debtors  imder  any  title  whatever. 

Article  118  says :  The  supervisors  shall  have  the  same  powers  as  the  laws  and 
articles  of  the  banks  give  to  trustees.  On  inspecting  the  balance-sheets  they  shall 
test  the  items  of  the  said  balance-sheets,  comparing  the  balances  of  the  books  with 
the  accounts.  In  general,  whenever  they  deem  it  necessary  to  resort  to  the  details 
of  the  accounts,  to  the  correspondence,  minutes,  documents  and  papers  of  the 
bank  iu  order  to  exercise  the  vigilance  which  is  entrusted  to  them,  they  shall  make 
written  request  to  the  manager  of  the  establishment  to  show  them  the  books  or 
documents  which  they  require ;  and  in  case  the  latter  refuses  them,  they  shall  resort 
to  the  Secretary  to  the  Treasury,  specifying  what  they  desire  to  examine  and  the 
motive  of  the  investigation,  in  order  that  if  the  Secretary  deems  fit  he  may  require 
the  bank  under  a  warning  of  applying  thereto  the  total  or  partial  suspension  referred 
to  in  article  108  of  this  Law  on  Credit  Institutions,  to  show  the  supervisor  the  accounts, 
books  or  documents  in  question. 

And  article  119  provides  that:  "in  the  event  of  the  liquidation  or  dissolution 
of  a  bank,  the  supervisors  represent  the  holders  of  the  documents  of  credit  in  circula- 
tion, in  bringing  such  actions  as  belong  to  the  said  holders,  'provided  that  the  per- 
sons concerned  do  not  appear  to  act  in  person  or  by  special  attorney. 

But  the  Law  was  desirous  that  the  public  itself  should  exercise  vigilance  over 
the  operations  of  the  bank,  by  means  of  the  publication  thereof,  contained  in  the 
monthly  balance  sheets  which  they  have  to  publish,  and  which  must  at  least  comprise 
the  material  facts  imder  article  117. 

On  the  assets  side:  I.  The  unpaid  capital;  —  II.  Cash  in  the  bank,  stating  the 
species  of  coin  of  which  it  is  composed ;  —  III.  The  notes  of  other  banks ;  —  IV.  The 
securities  and  bonds  which  are  immediately  realisable  or  negotiable;  — V.  The  docu- 
mentary credits;  —  VI.  Loans  on  pledges;  —  VII.  Mortgage  transactions;  — 
VIII.  The  credits  on  current  accoimt;  —  IX.  Various  debtors;  —  X.  The  value  of 
the  immovables ;  —  XI.  The  value  of  the  movables ;  —  XII.  The  impersonal  debtor 
accounts;  —  XIII.    Agency  accounts. 

On  the  liabihties  side :  I.  The  capital  of  the  bank;  —  II.  The  obligatory  reserve 
fund;  —  III.  The  other  reserve  or  suspense  funds;  —  IV.  The  deposits  at  sight 
or  at  no  more  than  three  days'  time,  stating  those  which  carry  interest  and  those 
which  do  not  carry  it;  —  V.  The  deposits  at  a  time  longer  than  three  days;  — 
VI.  The  bank  notes  in  circulation;  —  VII.  The  cash  warrants  in  circulation;  — 
VIII.  The  mortgage  bonds  in  circulation ;  —  IX.  Various  creditors ;  —  X.  Impersonal 
credit  accounts;  —  XL  Agency  accounts. 

The  Secretary  to  the  Treasury  may  order  details  to  be  given  of  the  facts  which 
have  to  figure  in  the  balance-sheets  under  this  article. 

Lastly,  as  regards  guaranties  for  the  handling  of  the  funds  of  the  bank,  apart 
from  the  fact  that,  according  to  the  rule  of  joint  stock  companies,  the  members 
of  the  Council  of  Administration  cannot  enter  upon  the  exercise  of  their  office 
without  depositing  in  cash  or  in  shares  of  the  same  bank,  the  amount  named  for 
that  purpose  by  the  articles,  the  capacity  of  the  said  individuals  for  effecting 
operations  with  the  funds  of  the  Institution  administered  by  them,  has  been  ex- 
tremely Umited  by  the  Decree  amending  the  Law  on  Credit  Institutions.  By  virtue 
of  this  amendment,  the  Law  now  possesses  Article  III:  "The  members  of  the 
Council  of  Administration  and  the  unlimited  or  limited  partnerships  whereof  the 
same  form  part,  may  not,  during  the  first  year  of  a  bank  being  established,  effect 
operations  by  virtue  whereof  they  become  or  may  become  debtors  to  the  establish- 
ment; and  after  the  first  year  has  expired,  they  may  only  effect  such  operations 
when  they  are  concerned  in  the  debtor  liability  in  common  with  another  signed 
name  of  well  known  solvency  or  when  they  give  a  collateral  guaranty  which  is 
effective  for  double  the  said  debt  or  liability. 

"In  all  cases,  for  any  transaction  in  which  one  of  the  persons  referred  to  in 
the  preceding  paragraph  become  or  may  become  debtor  to  the  Establishment, 
the  unanimous  assent  of  the  Councillors  present  in  the  proper  session  shall  be 
necessary  for  the  admission  of  the  name  which  is  proposed  or  of  the  collateral 
securities  offered,  whenever  the  latter  are  not  some  of  those  mentioned  in  article 
102  (b)  of  this  Law. 
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«Los  Gerentes  6  Directores  no  podrdn,  por  ningun  motivo,  hacer  negocios 
propios  con  el  Banco  ni  obligar  su  firma  particular  con  el  Establecimiento.  Tampoco 
podran  constituirse  fiadores  en  ningun  negocio. 

«La  infraccion  de  estos  preceptos  inhabilitara  al  Consejero  para  continuar  for- 
mando  parte  del  Consejo,  y  al  Gerente  6  Directores  para  seguir  desempenando 
sus  funciones;  sin  perjuicio  de  la  responsabilidad  penal  en  que  pudieren  haber 
incurrido,  como  por  toda  infraccion  de  las  disposiciones  de  esta  ley.»  _ 

Las  demas  disposiciones  de  la  ley  son  las  referentes  a  las  franquicias  e  impuestos, 
por  medio  de  los  cuales  se  ha  estimulado  el  establecimiento  de  Bancos  de  Emision 
en  cada  uno  de  los  veintisiete  Estados  de  la  Republica,  objeto  al  que  tendio  la  ley 
al  resolverse  en  favor  de  la  pluralidad  de  Bancos,  «ya  que  en  la  Republica,  dice  el 
Informe,  su  gran  extension  territorial  juntamente  con  el  corto  nlimero  de  habi- 
tantes,  los  esoasos  medios  de  comunicacion  y  la  suma  variedad  de  producciones 
ban  creado  por  cada  localidad  intereses  en  cierto  modo  regionales,  cuyo  desarrollo 
no  puede  estar  encomendado,  en  cuanto  dependa  del  uso  del  credito,  a  una  sola 
institucion  bancaria,  que  por  mas  sucursales  y  dependencias  que  establezoa,  jamas 
podra  satisf acer  las  necesidades  ni  remediar  los  males  en  cada  punto  del  Territorio 
Nacional,  puesto  que  las  sucursales  no  pueden  tener  ni  la  iniciativa  ni  la  suma 
de  facultades  precisas  para  proveer  a  las  exigencias  de  toda  situacion  economica; 
y  por  otra  parte  las  reglas  generales  y  permanentes  a  que  debe  sujetarse  toda  admi- 
nistracion,  mucho  mas  cuando  es  tan  complicada  como  la  de  un  Banco  central, 
carecen  de  la  flexibilidad  que  seria  necesaria  para  irse  amoldando  a  las  innumerables 
e  imprevistas  emergencias  de  intereses  tan  variados  como  los  de  cada  localidad 
de  la  Republica. 

«Desde  ese  solo  punto  de  vista,  continua  el  Informe,  la  creacion  de  Bancos 
locales  presenta  de  bulto  ventajas  indiscutibles.  Estos  Bancos,  manejados  por 
personas  que  tienen  sus  intereses  en  la  misma  localidad,  que  son  conocedores  de 
las  personas  y  cosas  del  lugar,  y  que  se  haUan  en  condiciones  de  poder  atender 
personalmente  al  negocio  y  de  estar  al  tanto  de  las  necesidades  peculiares  a  deter- 
minada  comarca,  asi  como  de  los  recursos  que  esta  sea  susceptible  de  desarroUar, 
realizaran,  indudablemente  mejor,  los  fines  de  la  ciroulacion  fiduciaria  encomendada 
a  los  Establecimientos  Bancarios.» 

La  ley  establece  dos  clases  de  sanciones  para  asegurar  la  observancia  d.e  sus 
preceptos;  la  primera  es  la  suspension  de  las  operaciones  del  Establecimiento, 
cuando  a  juicio  de  la  Secretaria  de  Hacienda  deba  imponerse  para  hacer  cesar  las 
irregularidades  en  que  aquel  haya  incurrido ;  y  la  segunda,  la  caducidad  de  la  con- 
cesion  que  se  aplica  en  los  oasos  que  siguen,  marcados  por  el  articulo  109,  que  dice : 

Las  concesiones  que  autoricen  la  existencia  de  las  instituciones  de  credito, 
caducaran  por  cualquiera  de  las  siguientes  causas:  I.  Por  falta  de  comprobacion, 
dentro  del  termino  a  que  se  refiere  el  articulo  10,  de  la  organizacion  de  la  Sociedad 
Anonima  a  favor  de  la  cual  deban  ser  traspasadas  las  concesiones,  cuando  estas 
se  hubieren  otorgado  para  individuos  particulares ;  por  no  presentarse  a  la  Secre- 
taria de  Hacienda  los  Estatutos  un  mes  despu^s  de  organizada  la  Sociedad,  6  porque 
el  Banco  no  empiece  a  funcionar  un  mes  despues  de  aprobados  los  Estatutos  por 
la  Secretaria  de  Hacienda;  —  II.  En  el  caso  a  que  se  refiere  el  articulo  18;  —  III. 
Por  exceso  en  la  circulacion  de  los  titulos  de  credito,  contraviniendo  a  lo  que  disponen 
los  articulos  que  la  limitan;  —  IV.  Por  Hevarse  a  termino  la  fusion  con  otra  Sociedad, 
sin  la  previa  aprobacion  de  la  Secretaria  de  Hacienda ;  —  V.  Cuando  se  disuelvan  6 
pongan  en  liquidacion  las  sooiedades  que  exploten  las  referidas  concesiones;  — 
VI.  En  los  casos  de  quiebra,  legalmente  declarados;  —  VII.  En  el  caso  de  que  la 
m.ayoria  de  las  acciones  del  Banco  hubiere  pasado  a  poder  de  un  Gobiemo  extran- 
jero. 

La  caducidad  sera  declarada  administrativamente  por  la  Secretaria  de  Ha- 
cienda, previa  audiencia  del  Banco  expresado.  En  el  caso  de  exceso  en  la  circulacion 
de  biUetes  de  banco,  primeramente  se  suspenden  las  operaciones  de  prestamo  hasta 
que  la  circulacion  quede  otra  vez  dentro  de  los  Hmites  fijados  por  la  ley,  y  si  trans- 
curren  quince  dias  sin  lograrse,  la  Secretaria  de  Hacienda  fija  al  Banco  un  mes 
de  plazo  para  que  ajuste  su  circulacion  a  las  proporciones  legales,  so  pena  de  cadu- 
cidad de  la  concesion  y  de  ponerse  en  liquidacion  al  Banco. 

El  decretp  de  18  de  Junio  de  1908  introdujo  modificaciones  de  importancia 
a  la  ley  de  que  venimos  hablando,  algunas  de  las  cuales  ya  quedan  apuntadas  en 
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"The  managers  and  directors  may  not  for  any  reason  transact  their  own  business 
with  the  bank  nor  bind  their  private  name  to  the  Establishment.  Nor  may  they 
become  guarantors  in  any  matter  of  business." 

"Breach  of  these  precepts  will  disqualify  the  Councillor  from  continuing  to 
form  part  of  the  Council,  and  the  manager  or  directors  from  continiiing  to  discharge 
their  functions,  without  prejudice  to  any  criminal  liability  which  they  may  have 
incurred,  as  for  all  breaches  of  the  provisions  of  this  Law." 

The  other  provisions  of  the  Law  are  those  which  refer  to  franchises  and  taxes, 
by  means  whereof  the  foundation  of  Banks  of  Issue  has  been  stimulated  in  each 
of  the  twenty-seven  States  of  the  Republic,  the  object  to  which  the  Law  inclined 
when  in  deciding  in  favour  of  the  pluraUty  of  banks,  "since"  as  says  the  Report,  "their 
great  territorial  extent  in  the  Republic  together  with  the  scanty  number  of  inhabit- 
ants, the  meagre  means  of  commimication  and  the  great  variety  of  products  have 
created  in  each  locality  interests  which  are  in  some  way  regional,  the  development 
whereof,  in  so  far  as  it  depends  on  the  use  of  credit,  cannot  be  entrusted  to  a  single 
banldng  institution,  which,  however  many  branches  and  offices  it  may  establish, 
can  never  satisfy  the  needs  or  remedy  the  evils  in  each  spot  of  the  National  Territory, 
since  branches  cannot  possess  either  the  initiative  or  the  number  of  powers  which 
are  necessary  to  provide  for  the  exigencies  of  all  and  every  economic  situation; 
and  on  the  other  hand,  the  general  and  permanent  rules  to  which  all  administrations 
have  to  be  subject,  much  more  when  they  are  as  complicated  as  is  that  of  a  central 
bank,  are  wanting  in  the  flexibility  which  would  be  necessary  for  progressively 
adjusting  itself  to  the  innumerable  and  unforeseen  emergencies  of  interests  so 
varied  as  those  of  each  locality  in  the  Republic." 

"From  this  single  point  of  view",  continues  the  Report,  "the  creation  of  local 
banks  presents  on  the  whole  undeniable  advantages.  These  banks,  which  are 
managed  by  persons  who  have  their  mterests  in  the  same  locaUty  and  are  acquainted 
with  the  persons  and  affairs  of  the  place,  and  who  are  in  a  position  to  be  able  to 
attend  to  the  business  personally  and  of  being  versed  in  the  needs  peculiar 
to  the  determined  district,  as  well  as  in  the  resources  which  it  is  possible  to  develop, 
will  doubtless  reahse  better  the  objects  of  the  fiduciary  circulation  which  is  entrusted 
to  the  Banking  Establishments." 

The  Law  enacts  two  kinds  of  sanction  for  securing  the  observance  of  its  precepts. 
The  first  is  the  suspension  of  the  operations  of  the  Establishment,  when  in  the 
opinion  of  the  Secretary  to  the  Treasury  this  punishment  ought  to  be  inflicted 
in  order  to  put  a  stop  to  the  irregularities  of  which  it  has  been  guilty,  and  the  second, 
is  the  lapse  of  the  concession,  which  applies  to  the  following  cases  set  out  in  article 
109,  which  says: 

"Concessions  which  authorise  the  existence  of  credit  institutions  shall  lapse 
for  any  of  the  following  causes ;  I.  By  the  absence  of  proof,  within  the  term  mentioned 
by  article  10,  that  the  limited  company  has  been  organised,  in  favour  of  which 
the  concessions  ought  to  be  transferred,  when  these  have  been  granted  to  private 
individuals ;  by  the  non-presentation  of  the  articles  to  the  Secretary  of  the  Treasury, 
one  month  after  the  company  has  been  organised,  or  because  the  bank  does  not 
begin  business  one  month  after  the  articles  have  been  approved  by  the  Secre- 
tary to  the  Treasury;  —  11.  Li  the  case  mentioned  by  article  18;  —  III.  By  excess 
in  the  circulation  of  documents  of  credit,  in  breach  of  the  provisions  of  the  articles 
which  Hmit  the  same ;  —  IV.  By  completing  an  amalgamation  with  another  company, 
without  the  previous  approbation  of  the  Secretary  to  the  Treasury;  —  V.  When 
the  companies  which  work  the  said  concessions  are  dissolved  or  placed  in  Uquida- 
tion;  —  VI.  In  lawfully  declared  cases  of  bankruptcy;  —  VII.  In  the  event  of  a 
majority  of  the  shares  of  the  bank  having  passed  into  the  control  of  a  foreign  Govern- 
ment. 

"Lapse  shall  be  declared  by  an  administrative  order  of  the  Secretary  to  the 
Treasury,  on  previous  hearing  the  bank  named  therein.  In  the  event  of  excess  in 
the  circulation  of  bank  notes,  the  loan  operations  are  first  suspended  until  the 
circulation  is  once  more  within  the  Umits  fixed  by  law,  and  if  a  fortnight  elapses 
without  this  result,  the  Secretary  to  the  Treasury  fixes  one  month  for  the  bank 
to  adjust  its  circulation  to  the  legal  proportions,  on  pain  of  lapse  of  the  concession 
and  of  the  bank  being  placed  in  liquidation." 

The  Decree  of  the  18th  of  Jime  1908  introduced  important  amendments  in 
the  Law  of  which  we  have  just  been  speaking,  some  of  which  have  already  been  noted 
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la  exposicion  anterior.    Las  otras  reformas  refierense  principalmente  a  los  Bancos 
Refaccionarios  y  se  contienen  en  los  articulos  siguientes: 

Art.  89.  Los  contratos  de  prestamo  de  que  habla  la  fraccion  anterior  (son 
prestamos  en  numerario  a  plazo  improrrogable  de  tres  aiios  maximum,  a  las  nego- 
ciaciones  agricolas  mineras  e  industriales  para  que  sean  iavertidos  en  pagos  de 
jornales,  en  la  compra  de  semiUas,  materias  primas,  aperos  6  maquinaria,  6  en 
gastos  de  administracion  6  conservacion)  expresaran  el  objeto  de  la  operacion 
y  se  consignaran  en  escritura  publica  que  se  inscribira  en  el  Registro  de  Hipotecas 
que  corresponda,  segun  la  ubicaeion  de  las  propiedades  de  la  negociacion  mutua- 
taria.  El  monto  de  dicbos  prestamos  no  podra  exceder  del  15%  del  valor  de  las 
propiedades  refaccionarias,  fijado  por  peritos  que  nombre  el  Banco.  Los  Bancos 
Refaccionarios  que  bagan  los  prestamos  a  que  se  refiere  este  articulo,  deberan 
cuidar  de  que  su  importe  se  invierta  en  los  objetos  determinados  en  la  escritura, 
so  pena  de  perder  respecto  a  los  or6ditos  bipotecarios  anteriores  el  privilegio  que 
les  otorga  el  articulo  91  de  esta  ley.  —  91.  En  todo  caso,  el  prestamo  del  Banco 
se  considerara  como  gasto  de  conservacion  y  administracion  del  negocio  para  los 
efectos  del  articulo  1934,  fraccion  II  del  Codigo  Civil  del  Distrito  Federal  que, 
en  materia  de  'prestamos  refaccionarios  sera  aplicable  en  toda  la  Bepublica.^  —  Esta 
reforma  asegura  a  los  prestamos  bechos  por  los  Bancos  refaccionarios  el  primer 
lugar,  puede  decirse,  entre  los  acreedores  de  una  negociacion,  puesto  que  solamente 
tienen  prelacion  sobre  ese  prestamo  para  su  pago,  los  impuestos  de  cualquiera  clase 
que  sean,  y  que  por  lo  comtin  son  de  poco  monto.  Ademas,  como  por  este  decreto 
se  bace  de  aplicaoion  general  en  todo  el  pais  el  precepto  que  concede  la  preferencia 
en  el  pago  al  credito  del  Banco  Refaccionario,  no  bay  que  temer  que  las  legisla- 
ciones  de  los  Estados  contengan  disposiciones  diferentes  6  contrarias.  —  93.  Ademds 
de  los  prestamos  refaccionarios  a  que  se  refieren  los  articulos  anteriores,  los  Bancos 
Refaccionarios  podran  hacer  a  los  duenos  de  las  negociaciones  agricolas  6  industriales, 
6  a  los  que  las  exploten,  prestamos  de  plazo  maximo  de  dos  aiios,  con  garantia 
prendaria  de  los  productos,  cosecbas,  materias  primas,  ganados,  aperos,  maquinas 
6  utensiUos.  En  esta  clase  de  prestamos  no  es  necesario  que  la  prenda  se  entregue 
al  Banco,  sino  que  puede  permanecer  en  poder  del  deudor  y  &te  sera  simpre  con- 
siderado  como  depositario,  sin  perjuicio  del  derecbo  que  el  Banco  tiene  de  constituir 
en  los  terminos  que  fijen  sus  Estatutos,  una  intervencion  especial,  en  la  negociacion 
de  que  se  trata.  —  La  derogacion  al  principio  del  contrato  prendario  de  que  no 
puede  quedar  la  prenda  en  poder  del  deudor,  se  impone  por  el  objeto  del  prestamo, 
que  es  el  contrato  principal;  pero  al  mismo  tiempo  se  ha  cuidado  de  garantizar 
esa  misma  prenda  considerando  al  deudor  como  depositario  cuya  infidelidad  esta 
sujeta  a  leyes  penales,  y  con  la  facultad  que  al  Banco  se  concede  de  constituir  una 
intervencion  siempre  que  convenga  a  sus  intereses.  —  94.  Los  prestamos  a  que  se 
refieren  los  articulos  89  y  93  no  excederan  de  las  dos  teroias  partes  de  la  suma  que 
en  conjunto  represente  el  capital  efectivamente  pagado  del  Banco  y  del  importe 
de  los  bonos  de  caja  en  circulacion.  —  97.  El  monto  de  los  bonos  de  caja  en  circu- 
lacion  no  podra  exceder,  en  cualquier  momento,  del  duplo  del  capital  social  efectiva- 
mente pagado.  El  capital  y  reditos  de  dichos  bonos  tendran  para  su  reembolso 
la  misma  preferencia  que  para  los  biUetes  de  Banco  establece  el  articulo  25  de 
esta  ley.  Ademas,  el  mismo  decreto  adiciono  la  ley  con  los  articulos  que  siguen: 
articulo  38  (bis).  Los  Bancos  de  Emision  podran  en  todo  tiempo  convertirse  en 
refaccionarios,  renunciando  los  derechos  especiales  que  la  ley  les  confiere,  siempre 
que  para  el  objeto  sean  autorizados  por  la  Secretaria  de  Hacienda,  la  que  cuidara 
de  que  se  reforme  la  concesion  en  los  terminos  que  exija  la  nueva  indole  del  Banco, 
y  establecera  las  reglas  conducentes  para  retirar  6  garantizar  los  bUletes  en  circu- 
lacion. 

Importantisimo  es  este  precepto,  puesto  que  determina  la  necesidad  que  se  bace 
sentir  de  capitales  en  las  industrias  agricola,  minera  6  industrial,  y  que  senala  tam- 
bien  el  esfuerzo  de  la  Administraccion  para  Uenar  esa  necesidad  autorizando  a  los 
Bancos  de  Emision  a  emplear  sus  capitales,  que  en  parte  permanecen  inactivos,  en 
los  terminos  dichos  lo  que  redundara  en  pro  de  la  prosperidad  del  pais.  —  95  (bis). 
Para  hacer  efectivo  el  credito  refaccionario  por  falta  de  pago  de  capital  6  de  los 
intereses  en  los  terminos  estipulados,  seran  apUcables  a  los  Bancos  Refaccionarios 
los  preceptos  de  los  articulos  78  a  86  relatives  a  los  Bancos  Hipotecarios  (ya  se  ha 
hablado  en  las  lineas  anteriores  de  este  procedimiento  privilegiado).  —  97  (bis). 
Los  Bancos  Refaccionarios  estan  obligados  a  mantener  en  caja,  en  numerario,  el 
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in  the  foregoing  exposition.  The  other  amendments  refer  principally  to  the  Develop- 
ment Banks  and  contain  the  following  articles: 

Art.  89.  "The  contracts  of  loan  mentioned  ia  the  preceding  section  (they 
are  loans  in  cash  for  an  absolute  maximum  term  of  three  years,  to  agricultural, 
mining  and  industrial  businesses  to  be  spent  in  pajnment  of  wages,  purchase  of  seed, 
raw  materials,  or  machinery,  or  in  the  expenses  of  administration  or  preservation) 
shall  express  the  object  of  the  operation  and  shall  be  set  out  in  a  notarial  instrument 
which  shall  be  inscribed  in  the  proper  Register  of  Mortgages,  according  to  the  situa- 
tion of  the  properties  of  the  borrowing  business.  The  amount  of  the  said  loans 
cannot  exceed  15%  of  the  value  of  the  properties  to  be  developed,  as  fixed  by 
experts  to  be  appointed  by  the  Bank.  The  Development  Banks  which  make  the 
loans  to  which  this  article  refers,  must  see  that  the  amount  thereof  is  expended  ia 
the  objects  named  in  the  instrument,  on  pain  of  losing,  as  regards  the  preceding 
mortgage  credits,  the  privilege  granted  by  article  91  of  this  Law.  —  91.  In  all  cases, 
the  bank  loan  shall  be  considered  as  an  expense  of  preservation  and  administration 
of  the  business  for  the  purposes  of  article  1934,  section  II,  of  the  Civil  Code  of  the 
Federal  District  which  in  the  matter  of  development  loans  shall  apply  to  the  whole 
Republic."  —  This  amendment  secures  to  the  loans  made  by  Development  Banks 
the  first  place,  it  may  be  said,  among  the  creditors  of  a  business,  since  taxes  of  aU 
kinds,  which  are  generally  of  smaU.  amount,  alone  have  priority  over  the  payment 
of  those  loans.  Further,  as  the  precept  granting  preferential  payment  to  the  credit 
of  a  Development  Bank  is  applied  generally  to  the  whole  country  by  this  Decree, 
there  is  no  fear  of  the  legislative  systems  of  the  States  containing  different  or  contrary 
provisions.  —  93.  "Besides  the  development  loans  to  which  the  preceding  articles 
refer,  Development  Banks  may  make  loans  to  the  owners  of  agricultural  or  industrial 
businesses,  or  to  the  persons  who  exploit  them,  for  the  maximum  period  of  two  years, 
secured  by  pledge  of  the  produce,  harvests,  raw  materials,  cattle,  tools,  machinery 
and  implements.  In  this  kind  of  loan  it  is  not  necessary  that  the  pledge  should 
be  delivered  to  the  Bank,  but  it  may  remain  in  the  control  of  the  debtor,  and  he 
shall  always  be  deemed  a  depositary,  without  prejudice  to  the  right  possessed 
by  the  Bank  to  constitute  a  special  intervention  in  the  business  in  question  in  the 
terms  fixed  by  its  articles."  —  The  derogation  from  the  principle  of  the  contract  of 
pledge,  which  is  that  the  pledge  caimot  remain  in  the  control  of  the  debtor,  is  required 
by  the  object  of  the  loan,  which  is  the  principal  contract;  but  at  the  same  time 
care  has  been  taken  to  guarantee  the  pledge  by  treating  the  debtor  as  depositary, 
whose  unfaithfulness  is  subject  to  the  criminal  law,  and  by  the  power  which  is 
granted  to  the  bank  of  constituting  an  intervention  whenever  it  suits  its  interests. 
—  94,  "The  loans  referred  to  by  articles  89  and  93  shall  not  exceed  two  third  parts 
of  the  sum  jointly  represented  by  the  capital  of  the  bank  which  has  been  paid  up 
in  cash  and  the  amount  of  the  cash  warrants  in  circulation."  —  97.  "The  amount 
of  the  cash  warrants  in  circulation  at  any  time  may  not  exceed  double  the  capi- 
tal which  has  been  paid  up  in  cash.  The  capital  and  income  of  the  said  warrants 
shall  have  the  same  preference  for  their  repayment  as  is  enacted  by  article  25  of 
this  law  for  banknotes."  The  said  Decree  also  added  to  the  Law  the  following  articles : 
Article  38  (b)  "Banks  of  issue  may  at  any  time  convert  themselves  into  Develop- 
ment Banks,  on  renouncing  the  special  rights  conferred  on  them  by  the  law,  provided 
that  they  are  authorised  for  that  purpose  by  the  Secretary  to  the  Treasury,  who 
shall  see  that  the  concession  is  amended  in  the  terms  required  by  the  new  nature 
of  the  bank,  and  shall  lay  down  relevant  rules  for  retiring  or  securing  the  notes  in 
circulation." 

This  precept  is  most  important,  as  it  determines  the  necessity  of  capital  which 
is  making  itself  felt  in  the  agricultural,  mining  and  industrial  undertakings,  and 
appoints  also  the  energy  of  the  Administration  to  meet  that  necessity  by  authoris- 
ing banks  of  issue  to  employ  their  capitals,  which  are  partly  remaining  inactive, 
in  the  said  conditions,  which  employment  will  redound  to  the  advantage  of  the 
prosperity  of  the  country.  —  95.  (b).  "In  order  to  enforce  a  development  credit 
on  non-payment  of  capital  or  interest  in  the  terms  agreed,  the  precepts  of  articles 
78  to  86,  which  refer  to  Mortgage  Banks,  shall  apply  to  Development  Banks"  (this 
privileged  proceeding  has  already  been  mentioned  in  the  preceding  lines).  — 
97  (b).    Development  Banks  are  bound  to  keep  in  their  coffers,  in  cash,  at  least 
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de  I)ep6sito. 
40%,  cuando  menos,  del  importe  de  los  depositos  a  la  vista,  6  a  plazo  no  mayor 
de  tres  dias  que  tuviesen  en  poder,  quedando  facultados  para  substituir  el  numerario, 
hasta  la  mitad  de  dicho  40%,  con  valores  inmediatamente  realizables.  El  60% 
restante  se  garantizara  con  documentos  descontables,  de  plazo  no  mayor  de  seis 
meses.  —  103  (bis).  Los  depositos  sin  interes  que  admitan  los  Bancos  a  que  se 
refiere  la  presente  ley,  representan  creditos  contra  los  propios  Bancos  y  gozan 
de  preferencia  sobre  cualesquiera  otros,  con  excepoion  de  los  creditos  que  se 
enumeran  en  el  articulp  25  de  esta  ley,  de  los  bUletes  emitidos  por  los  Bancos  de 
Emision  y  de  los  bonos  de  caja  emitidos  por  los  Bancos  Refaccionarios  que  dis- 
frutaran  de  prelacion  respecto  de  dichos  depositos. 

Derogaciones  tambien  son  las  de  los  articulos  precedentes  al  derecho  comun, 
y  que  tienen  por  objeto  garantizar  con  grandes  privilegios  los  caudales  que  se 
empleen  por  los  Bancos  Refaccionarios  en  el  fomento  de  la  Industria. 

Prorroga  este  decreto  hasta  el  19  de  Marzo  de  1922  el  plazo  senalado  en  el 
articulo  5.°  de  la  ley  de  13  de  Mayo  de  1905  con  respecto  a  nuevas  concesiones 
de  Bancos  de  Emision;  y  en  su  articulo  transitorio  declara  que  la  Secretarla  de  Ha- 
cienda podra  conceder  a  los  Bancos  que  no  pudieren  dar  inmediato  cumplimiento 
a  todos  los  anteriores  preceptos,  un  plazo  prudente  que  no  excedera  del  1.°  de  Julio 
de  1909,  para  que  se  ajusten  a  la  ley.  Al  otorgar  el  plazo  referido,  hara  constar 
cuales  de  los  articulos  de  la  ley  son  objeto  de  aplazamiento. 

El  sistema  de  la  Legislacion  Bancaria  de  Mexico  es,  pues,  restrictive  en  bene- 
ficio  de  los  intereses  del  publico,  toda  vez  que  las  operaciones  de  los  Bancos  erean 
derecbos  en  favor  de  terceros  que  no  ban  contrata  do  directa  ni  personalmente  con 
dichas  instituciones.  Las  restricciones  se  refieren  a  la  concesion  necesaria  del  Poder 
Ejecutivo,  y  al  deposito  previo  en  garantia  de  la  explotacion  de  la  Institucion; 
a  condiciones  relativas  al  monto  y  formacion  del  capital  social,  4  la  explotacion 
de  la  concesion  determinando  requisites  referentes  a  la  administraccion  de  los 
Bancos  y  garantias  y  privilegios  de  los  titulos  que  6stos  emitan,  .y  por  tiltimo,  & 
la  vigUancia  de  las  operaciones  de  los  Bancos,  practicada  oficiahnente  por  los  Inter- 
ventores  del  Gobiemo,  y  particularmente  por  los  tenedores  de  los  titulos,  a  favor 
de  la  publicidad  de  los  datos  importantes  de  la  Institucion. 

Las  restricciones  relativas  a  los  concesiones  tienden  a  no  otorgarlas  sino  cuando 
las  soUcitudes  presenten  seriedad  que  haga  presumir  la  eficacia  de  la  empresa;  las 
que  se  refieren  a  la  explotacion  son  precauciones  para  impedir  el  manejo  peUgroso 
6  sin  escrupulo  de  los  caudales  de  los  Bancos,  que  pertenecen  a  los  tenedores  de 
•titulos ;  los  privilegios  y  garantias  de  estos  k  prevenir  las  perdidas  para  los  tenedores 
en  los  fracasos  posibles  de  las  Instituciones  de  Credito,  6  &  hacerlas  menos  sensibles, 
y  por  fin,  la  vigUancia  de  las  operaciones  de  los  Bancos  asegura  que  se  Uevara  & 
efecto  el  conjunto  de  disposiciones  dictadas  en  interes  publico. 

Pero  ha  tenido  cuidado  la  ley  de  prescribir  la  forma  en  que  haya  de  hacerse 
todo  esto  para  no  imnisouirse  en  las  operaciones  economicas  del  Banco  ni  en 
el  manejo  de  caudales,  ni  en  las  razones  que  tengan  las  instituciones  de  credito 
para  obrar  por  determinada  manera.  Todas  las  disposiciones  de  la  ley  se  refieren 
a  garantizar  los  intereses  del  ptiblico,  6  inter viene  ella  por  medio  de  sus  funcionarios 
siempre  que  prevee  que  eaos  intereses  pueden  haUarse  en  peHgro.  »La  ley  de  Institu- 
ciones de  Credito,  dice  el  Informe  relative,  se  ha  inspirado  exclusivamente  en  el 
deseo  de  conciliar  la  mayor  libertad  y  las  mas  grandes  facUidades  de  acci6n  de  los 
Bancos  con  el  solido  aseguramiento  de  los  intereses  del  p6blico.« 


II.  Almacenes  Generales  de  Depdsito. 

Intimamente  ligada  con  la  ley  de  Instituciones  de  Credito,  se  encuentra  la 
expedida  para  los  Almacenes  Generales  de  Deposito.  Estos  establecimientos  se  rigen 
en  cuanto  al  derecho  privado,  es  decir,  en  cuanto  a  las  operaciones  que  celebren  con 
particulares,  por  los  preceptos  contenidos  en  el  capitulo  segundo  del  titulo  cuarto 
del  libro  segundo  del  Codigo  de  Comercio  que  esta  destinado  a  eUos;  y  en  cuanto 
al  derecho  publico,  es  decir,  a  los  terminos  de  su  concesion  y  privilegios  y  franquicias 
que  les  otorgue  la  ley,  por  la  expedida  el  16  de  Febrero  de  1900,  en  virtud  de  la 
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40%  of  the  amount  of  the  deposits  at  sight  or  at  a  time  not  greater  than  three 
days  which  they  may  have  in  their  control,  with  power  to  substitute  for  as  much 
as  half  of  the  said  40%  in  cash,  securities  which  are  promptly  reaUsable.  The  remain- 
ing 60%  shall  be  secured  by  discountable  paper  due  at  not  more  than  six  months, 
time."  —  103  (b).  "The  deposits  without  interest  admitted  by  the  banks  to  which 
this  Law  refers,  represent  credits  against  the  said  banks  and  enjoy  preference  over 
all  others,  with  the  exception  of  the  credits  which  are  enumerated  in  article  25  of 
this  Law,  of  the  notes  issued  by  Banks  of  Issue  and  of  the  cash  warrants  issued 
by  the  Development  Banks,  which  shall  enjoy  priority  over  the  said  deposits." 

The  provisions  of  the  preceding  articles  are  also  exceptions  from  the  common 
law,  which  are  intended  to  guarantee  by  great  privileges  the  funds  which  are  employed 
by  Development  Banks  in  the  encouragement  of  industry. 

This  Decree  extends  the  time  appointed  by  article  5  of  the  Law  of  13  May  1906 
with  respect  to  new  concessions  to  Banks  of  Issue,  to  the  19th  of  March  1922;  and 
declares  in  its  transitory  article  that  the  Secretary  to  the  Treasury  may  grant 
such  Banks  as  may  not  be  able  immediately  to  fulfil  all  the  preceding  precepts, 
a  reasonable  time  not  beyond  the  1st  of  July  1909,  for  adjusting  themselves  to 
the  Law.  In  granting  the  said  time,  he  shall  set  forth  which  of  the  articles  of  the  Law 
are  the  subject  of  the  postponement. 

The  system  of  the  banking  legislation  of  Mexico  is  then  restrictive  for  the  benefit 
of  the  interests  of  the  public,  while  at  the  same  time  the  operations  of  the  banks 
create  rights  in  favour  of  third  persons  who  have  not  contracted  directly  or  person- 
ally with  the  said  institutions.  The  restrictions  refer  to  the  necessary  grant  by  the 
Executive  Power,  and  to  the  previous  deposit  to  guarantee  the  working  of  the 
institution;  to  terms  which  relate  to  the  amount  and  constitution  of  the  capital 
of  the  company,  to  the  working  of  the  concession,  determining  the  requisites  which 
refer  to  the  administration  of  the  banks,  and  the  guaranties  and  privileges  of  the 
securities  issued  by  them,  arid  lastly,  to  watching  over  the  operations  of  the  banks, 
officially  carried  out  by  the  Supervisors  of  the  Government,  and  independently 
by  the  holders  of  the  securities,  in  favour  of  the  publicity  of  the  most  important 
facts  of  the  institution. 

The  restrictions  which  relate  to  the  grants  are  directed  to  their  only  being 
granted  when  the  applications  show  a  seriousness  which  causes  a  presumption  of 
the  efficiency  of  the  enterprise ;  those  which  refer  to  the  working  are  of  a  precaution- 
ary nature  to  prevent  the  risky  or  unscrupulous  management  of  the  bank  funds, 
which  belong  to  the  holders  of  the  securities.  The  privileges  and  guaranties  thereof 
are  intended  to  prevent  losses  on  the  part  of  the  holders  in  the  possible  failiures 
of  credit  institutions,  or  to  make  them  less  felt,  and  lastly,  the  watching  over  the 
bank  operations  secures  that  the  whole  of  the  provisions  enacted  in  the  public  interest 
will  be  carried  into  effect. 

But  the  Law  has  taken  care  to  prescribe  the  way  in  which  all  this  has  to  be  done 
in  order  not  to  intermeddle  with  the  economic  operations  of  the  bank  or  in  the 
management  of  the  funds,  or  in  the  reasons  of  credit  institutions  for  acting  in 
a  certain  way.  All  the  provisions  of  the  Law  refer  to  guaranteeing  the  interests 
of  the  public,  and  it  intervenes  through  its  functionaries,  whenever  it  foresees 
that  those  interests  may  be  imperilled.  "The  Law  on  Credit  Institutions",  as  says 
the  relative  Report,  "was  inspired  exclusively  by  the  desire  of  reconciling  the  greater 
liberty  and  the  greatest  facUities  of  action  of  the  banks  with  the  solid  assurance 
of  the  interests  of  the  public." 


II.  General  Deposit  Warehouses. 

Intimately  bound  up  with  the  Law  on  Credit  Institutions,  is  to  be  foimd  the 
Law  issued  for  General  Deposit  Warehouses.  As  regards  private  law,  that  is  to 
say,  as  regards  operations  effected  by  them  with  private  individuals,  these  establish- 
ments are  governed  by  the  precepts  contained  in  the  second  chapter  of  the  fourth 
Title  of  the  second  Book  of  the  Commercial  Code,  which  is  devoted  to  them ;  and 
as  regards  public  law,  that  is,  the  terms  of  their  concessions  and  the  privileges  and 
franchises  granted  them  by  the  law,  they  are  governed  by  the  Law  issued  on  the 
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de  Deposito. 
autorizacion  concedida  al  poder  Ejecutivo  en  3  de  Junio  de  1896,  y  a  la  que  se 
ha  hecho  referenda  al  exponer  la  Ley  de  Instituciones  de  Credito. 

El  Codigo  de  Comercio  define  los  Almacenes  Generales  de  Deposito,  diciendo 
que  son  los  establecimientos  cuya  indole  es  el  deposito,  conservacion,  custodia, 
y  en  su  oaso  venta  de  las  mercaderias  que  se  les  encomienden  y  la  expedicion  de  los 
documentos  Uamados  »Certificado  de  Dep6sito«  y  »Bonos  de  Prenda«.  El  primero  de 
estosrepresenta  la  mercancia  y  esta  destinado  a  servir  de  instrumento  de  enajenacidn 
de  la  propiedad  de  aquella;  y  el  segundo  representa  el  contrato  de  prestamo  con 
la  consiguiente  garantia  de  las  mercancias  depositadas,  y  confiere  por  si  mismo 
los  derechos  y  preeminencias  de  un  credito  prendario ;  se  extienden  ambos  titulos, 
en  libros  talonarios  y  se  expiden  en  un  solo  documento;  y  entre  las  indicaciones 
que  exige  la  ley  se  haUa  la  de  si  la  mercancia  esta  asegurada,  y  lo  que  adeuda  por 
derechos  6  impuestos.  Los  titulos,  esto  es,  el  certificado  y  el  bono,  pueden  ser  cedidos 
por  endoso  juntos  6  separadamente.  El  endoso  del  bono  solo,  equivale  para  el  cesio- 
nario  a  la  prenda  de  la  mercancia.  El  endoso  de  solo  el  certificado  concede  el  derecho 
de  disponer  de  la  mercancia  con  la  condicion  de  pagar  el  credito  que  el  bono  garantice. 

Estos  titulos  de  credito  disfrutan  de  un  seiialado  privilegio,  como  titulos  de 
credito  que  son  y  que  este  transforma  en  efectos  de  comercio;  el  privilegio  es  que 
tanto  el  certificado  de  deposito  como  el  bono  de  prenda  puedan  ser  endosados  en 
bianco,  y  que  el  endoso  en  bianco  confiera  al  portador  los  derechos  de  endosatario. 
De  esta  manera,  los  titulos  expedidos  por  los  Almacenes  Generales  circulan  facil- 
mente  en  el  comercio,  y  como  por  la  misma  ley  mercantil  se  faculto  a  estos  estable- 
cimientos para  adquirir,  conforme  con  sus  Estatutos,  los  bonos  de  prenda  y  ejer- 
citar  con  eUos  los  derechos  propios  de  esa  clase  de  titulos,  resulta  que  los  Almacenes 
de  Deposito  son  tambien  establecimientos  bancarios,  en  el  comercio,  que  se  rigen 
por  preoeptos  determinados.  A  este  fin,  la  ley  sobre  Almacenes  Generales  de  Deposito 
de  Pebrero  de  1900,  declara  en  su  articulo  segundo:  »Los  Almacenes  Generales 
de  Deposito  seran  considerados  como  instituciones  de  credito,  y  se  les  apUcaran, 
por  tanto,  las  disposiciones  de  la  ley  de  19  de  Marzo  de  1897  en  lo  relativo  a  su 
creacion,  a  las  franquioias  de  que  disfrutan  y  a  las  demas  prevenciones  comunes 
a  todas  las  instituciones  de  credito,  salvo  lo  que  previene  el  presente  decreto. 

El  portador  del  certificado  de  deposito  puede  pagar  la  deuda  garantizada 
con  el  bono  de  prenda,  aun  antes  del  vencimiento  de  la  deuda  y  aun  sin  avenirse 
con  el  portador  del  bono,  depositando  el  capital  y  los  intereses  garantizados  por 
este  hasta  el  dia  del  vencimiento  en  los  Almacenes  Generales.  El  deposito  obfiga 
al  Almacen  y  libra  a  la  mercancia. 

El  portador  del  solo  bono  de  prenda,  si  el  importe  del  adeudo  no  fuere  pagado 
a  su  vencimiento,  precede  a  protestar  el  titulo  en  el  Almacen  en  los  mismos  terminos 
que  si  fuera  letra  de  cambio,  soUcitando  del  mismo  Almacen  por  escrito,  dentro 
de  los  ocho  dias  siguientes  al  expresado  vencimiento,  la  venta  de  las  mercancias. 
La  venta  tiene  lugar  en  el  Almacen  General  y  en  remate  publico  anunciado  con 
quince  dias  de  anticipacion;  se  efectua  con  sujecion  a  los  Estatutos  de  la  Institucion; 
y  del  producto  de  la  venta,  despues  de  cubiertos  los  adeudos  por  derechos  e  im- 
puestos y  los  gastos  de  almacenaje,  venta  y  conservacion,  se  pagara  con  absoluta 
preferencia  el  importe  del  credito  que  garantiza  el  bono,  y  se  consignara  en  el  Alma- 
cen General,  a  disposicion  del  portador  del  certificado  de  deposito,  la  diferencia 
que  hubiere  entre  el  precio  de  venta  y  el  importe  del  credito  de  que  acaba  de  ha- 
blarse. 

En  caso  de  insuficiencia  del  valor  de  la  mercancia  cuya  venta  se  haya  solicitado, 
el  portador  del  bono  tiene  aocion  personal  contra  los  endosantes  anteriores,  que 
se  consideran  como  deudores  mancomunados  por  la  parte  insoluta  del  credito. 
Los  portadores  del  certificado  y  del  bono  tienen  en  caso  de  incendio  y  de  que  estu- 
vieran  aseguradas  las  mercancias,  los  mismos  derechos  sobre  el  monto  del  seguro, 
que  los  que  tendrian  sobre  las  mercancias  aseguradas.  En  caso  de  perdida  de 
los  titulos,  el  dueno  de  eUos  promueve  informacion  sumaria  ante  la  autoridad  judi- 
cial, de  que  la  perdida  es  cierta,  otorga  fianza  competente,  y  obtiene  que  aqueUa 
autoridad  ordene  la  expedicion  de  un  dupUcado  por  parte  de  los  Almacenes  Generales. 

Se  conceden  facultades  a  los  Almacenes  Generales  de  Deposito  para  saldar, 
como  lo  crean  conveniente,  sus  cuentas  con  sus  deudores,  asi  como  se  concede  derecho 
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16th  of  February  1900,  by  virtue  of  the  authorisation  granted  to  the  Executive 
on  the  3rd  of  June  1896,  to  which  reference  has  been  made  in  explaining  the  Law 
on  Credit  Institutions. 

The  Commercial  Code  defines  general  deposit  warehouses  by  saying  that  they 
are  establishments  the  purpose  whereof  is  the  deposit,  preservation,  custody, 
and  in  a  proper  case  the  sale  of  the  goods  which  are  entrusted  to  them,  and  the  issue 
of  documents  called  "Deposit  Cert^icates  (Warrants)"  and  "Pledge-Bonds".  The 
former  of  these  represents  the  goods  and  is  intended  to  serve  as  an  instrument 
whereby  the  ownership  thereof  is  transferred;  and  the  latter  represents  a  contract 
of  loan  with  the  consequent  security  of  the  deposited  goods,  and  itself  confers  the 
rights  and  priorities  of  a  credit  secured  by  pledge.  Both  securities  (or  documents) 
are  drawn  up  in  counterf oiled  books  and  are  issued  as  single  documents ;  and  among 
the  statements  required  by  law  is  one  as  to  whether  the  goods  are  insured,  and  what 
is  due  in  respect  of  the  goods  for  duty  and  taxes.  The  securities,  that  is,  the  warrants 
and  the  bonds,  can  be  assigned  by  endorsement  either  together  or  separately. 
The  endorsement  of  a  bond  alone  is  equivalent,  as  regards  the  assignee,  to  a  pledge 
of  the  goods.  The  endorsement  of  a  warrant  alone  confers  the  right  to  dispose  of 
the  goods  subject  to  the  condition  of  paying  the  credit  secured  by  the  bond. 

These  documents  of  title  enjoy  a  marked  privilege,  as  documents  of  credit, 
which  they  are,  and  are  transformed  by  the  privilege  into  negotiable  instruments.  The 
privilege  consists  in  the  fact  that  both  the  warrant  of  deposit  and  the  pledge  bond 
may  be  indorsed  in  blank,  and  that  an  indorsement  in  blank  confers  the  rights 
of  an  indorsee  on  the  holder.  In  this  way,  the  securities  issued  by  the  general 
warehouses  easily  circulate  in  trade,  and  as  by  the  same  commercial  law  these 
establishments  were  assisted  to  acquire  pledge  bonds  in  conformity  with  their 
regulations,  and  to  make  use  therewith  of  the  rights  proper  to  this  kind  of  security, 
it  follows  that  deposit  warehouses  are  also  banking  establishments  in  trade  and  that 
they  are  governed  by  certain  precepts.  For  this  purpose  the  Law  on  General  Deposit 
Warehouses  of  1900,  declares  (art.  2) :  "General  deposit  warehouses  shall  be  consider- 
ed credit  institutions,  and  to  them  shaU.  apply  therefore  the  provisions  of  the  Law 
of  19  March  1897  as  regards  their  creation,  the  franchises  enjoyed  by  them  and  the 
other  provisions  common  to  aU  credit  institutions,  saving  as  provided  by  this  Decree." 

The  holder  of  a  certificate  of  deposit  may  pay  the  debt  secured  by  the  pledge- 
bond,  even  before  the  matiu'ity  of  the  debt,  and  even  without  coming  to  an  agree- 
ment with  the  holder  of  the  bond,  by  depositing  the  principal  and  interest  secured 
thereby  up  to  the  day  of  the  maturity  to  the  general  warehouse.  The  deposit 
binds  the  warehouse  and  frees  the  goods. 

If  the  amount  of  what  is  due  is  not  paid  at  its  maturity,  the  holder  of  a  single  pledge - 
bond  proceeds  to  protest  the  security  at  the  warehouse  in  the  same  terms  as  if  it 
were  a  bill  of  exchange,  requesting  the  said  warehouse  in  writing  to  sell  the  goods 
within  the  eight  days  foUowing  the  said  maturity.  The  sale  takes  place  in  the 
general  warehouse  at  a  pubUc  auction  advertised  fifteen  days  in  advance;  it  is 
effected  subject  to  the  regulations  of  the  Institution;  and  after  satisfying  what 
is  due  for  duties  and  taxes  and  the  expenses  of  warehousing,  sale  and  preservation, 
the  amount  of  the  credit  securing  the  bond  must  be  paid  out  of  the  proceeds  of  the 
sale  with  absolute  preference,  and  any  difference  between  the  price  of  the  sale  and 
the  amount  of  the  credit  just  mentioned  must  be  paid  into  the  general  warehouse 
at  the  disposal  of  the  holder  of  the  certificate  of  deposit. 

Tn  the  event  of  the  value  of  the  goods,  the  sale  whereof  has  been  applied  for, 
being  insufficient,  the  holder  of  the  bond  is  entitled  to  bring  a  personal  action 
against  the  preceding  indorsers,  who  are  considered  as  co-debtors  of  the  unpaid 
part  of  the  credit.  In  the  event  of  a  fire  and  of  the  goods  being  insured,  the  holders 
of  the  certificate  and  of  the  bond  have  the  same  rights  over  the  amount  of  the 
insurance  as  those  which  they  would  possess  over  the  insured  goods.  In  the  event 
of  the  loss  of  the  documents,  the  owner  thereof  lays  a  summary  information  before  the 
judicial  authority  proving  the  fact  of  the  loss,  and  on  giving  sufficient  security 
obtains  an  order  from  that  authority  for  the  issue  of  a  dupUcate  by  the  general 
warehouses. 

Power  is  given  to  general  deposit  warehouses  to  balance  their  accounts 
with  their  debtors  as  they  think  fit,  and  holders  of  certificates  of  d.eposit  together 
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al  portador  del  certificado  de  deposito  unido  al  bono  de  prenda,  de  pedir  que  la 
cosa  depositada  se  divida  a  su  costa  en  varias  partes  6  lotes  y  que  por  cada  una 
le  sea  entregado  un  certificado  distinto  con  el  bono  de  prenda  relativo. 

Por  ultimo,  se  aplican  a  estos  almacenes  las  reglas  sobre  el  deposito  mercantil 
contenidas  en  el  mismo  Codigo  de  Comercio  y  las  del  derecbo  comun  sobre  la  misma 
institucion  de  deposito  en  defecto  de  la  ley  mercantil. 

Tal  es  el  resumen  de  los  articulos  340  &  357  del  Codigo  de  Comercio  que  tratan 
de  los  Almacenes  Generales  de  Deposito.  En  cuanto  A  los  requisitos  y  condiciones 
que  hay  que  llenar  para  la  explotacion  de  esos  establecimientos,  estin  seiialados 
en  el  decreto  a  que  se  ha  hecho  referenda,  de  16  de  Febrero  de  1900,  y  que  dice: 


Ley  sobre  Almacenes  Generales  de  Deposito. 

Art.  1,  Se  definen  con  el  nombre  de  Almacenes  Generales  de  Deposito  los 
establecimientos  que  tengan  por  principal  objeto  el  deposito,  conservacion  y  custodia 
de  mercanciaa  y  efectos  de  procedencia  nacional  6  extranjera,  6  que  est^n  autori- 
zados  para  expedir  documentos  de  credito  transferibles  por  endoso  y  destinados 
4  acreditar,  ya  sea  el  deposito  de  la  mercancia,  6  bien  el  pr^tamo  hecho  con  garantia 
de  la  misma. 

2.  Los  Almacenes  Grenerales  de  Deposito  seran  considerados  como  Institu- 
ciones  de  Credito,  y  se  les  aplicaran,  por  tanto,  las  disposiciones  de  la  ley  de  19 
de  Marzo  de  1897,  en  lo  relativo  a  creacion,  a  las  franquicias  de  que  disfrutan 
y  a  las  demds  prevenciones  comunes  d.  todas  las  Instituciones  de  Credito,  salvo 
lo  que  previene  el  presente  decreto. 

3.  Los  Almacenes  Generales  de  Deposito  se  dividiran  en  dos  clases :  Los 
que  reciban  mercancias  nacionales  y  extranjeras  nacionaHzadas,  mediante  el  pago 
de  todos  los  derechos  fiscales;  y  los  que  ademas  de  haUarse  autorizados  para 
recibir  las  mercancias  de  que  habla  el  parrafo  anterior,  lo  estuvieren  tambi6n  para 
admitir  las  extranjeras  por  las  que  se  hayan  satisfecho  los  derechos  de  importacion  y 
adicionales,  6  los  derechos  de  puerto,  cuando  estos  graven  directamente  la  mercancia. 

4.  Los  Almacenes  destinados  exclusivamente  al  deposito  de  mercancias  y 
efectos  Ubres  de  todo  gravamen  en  favor  del  Ksco,  por  razon  de  impuestos  de  derecho, 
podran  establecerse  en  cualquiera  parte  de  la  Repubhca. 

Solo  en  la  Ciudad  de  Mexico,  6  en  los  puntos  del  literal  6  de  las  fronteras  donde 
existan  Aduanas,  se  autorizara  el  establecimiento  de  Almacenes  que  hayan  de 
disfrutar  del  privUegio  de  que  habla  el  parrafo  final  del  articulo  anterior. 

Queda  enteramente  a  juicio  del  Ejecutivo  la  eleccion  6  aprobacion  de  los  lugares 
donde  hayan  de  establecerse  Almacenes,  y  la  oportunidad  de  otorgar  las  conce- 
siones  correspondientes. 

5.  El  capital  con  que  hayan  de  establecerse  los  Almacenes  Generales  de 
Deposito  de  mercancias  nacionales  6  nacionalizadas,  no  podra  ser  menor  de  qui- 
nientos  mil  pesos. 

Cuando  los  Almacenes  esten  autorizados  para  recibir  en  deposito  mercancias 
extranjeras  por  las  que  no  se  hayan  pagado  los  derechos  fiscales,  el  capital  sera 
fijado  por  la  Secretaria  de  Hacienda  y  Credito  Publico  en  las  concesiones  respectivas, 
tomando  por  base  el  minimum  de  quinientos  mil  pesos,  y  teniendo  en  cuenta  por 
una  parte  el  movimiento  de  importacion  en  las  aduanas  de  los  lugares  en  donde 
hayan  de  establecerse  los  Almacenes,  6  el  movimiento  de  las  mercancias  cuyo  final 
destino  scan  estos  mismos  lugares ;  y  por  la  otra,  el  monto  probable  de  las  responsa- 
bUidades  que  por  motivo  de  las  mercancias  que  no  hayan  satisfecho  los  derechos 
fiscales,  puedan  Uegar  a  asumir  los  Almacenes  de  que  se  trata. 

6.  La  duracion  de  la  concesion  para  el  establecimiento  de  los  Almacenes  Gene- 
rales de  Deposito,  en  ningun  caso  excedera  de  cuarenta  anos  contados  desde  la  fecha 
de  la  Ley  General  de  Instituciones  de  Credito. 

7.  La  emision  de  los  certificados  de  deposito  y  bonos  de  prenda,  asi  como 
todas  las  demas  operaciones  que  efectden  los  Almacenes  Generales  de  Deposito, 
se  sujetaran  a  las  prevenciones  relativas  que  establece  el  Codigo  de  Comercio,  y 
a  las  de  caracter  general  que,  ya  sea  completandolas  6  modificandolas,  se  expidan 
en  lo  sucesivo. 
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with  pledge-bonds  are  given  the  right  of  asking  that  the  deposited  goods  should 
be  divided  at  their  own  expense  into  different  parts  or  lots  and  that  a  distinct 
certificate  with  a  corresponding  pledge-bond  should  be  delivered  in  respect  of  each 
part  or  lot. 

Lastly,  the  rules  concerning  commercial  deposit  which  are  contained  in  the 
said_  Commercial  Code  and  those  of  the  common  law  concerning  the  said  deposit 
institution  apply  to  these  warehouses  in  default  of  rules  in  the  commercial  law. 

This  completes  the  summary  of  articles  340 — 357  of  the  Commercial  Code 
dealing  with  general  deposit  warehouses.  The  requisites  and  conditions  which 
have  to  be  fulfilled  for  the  exploitation  of  those  establishments  are  laid  down  in 
the  Decree  of  the  16th  of  February  1900,  to  which  reference  has  been  made  and  which 
says: 

Law  on  General  Deposit  Warehouses. 

Art.  1.  Establishments  which  are  principally  intended  for  the  deposit,  preser- 
vation and  custody  of  native  or  foreign  good^  and  effects,  or  which  are  authorised 
to  issue  documents  of  credit  which  are  transferable  by  indorsement  and  intended 
to  prove  either  the  deposit  of  goods,  or  a  loan  made  on  the  security  thereof,  are 
designated  by  the  name  of  General  Deposit  Warehouses. 

2.  General  deposit  warehouses  shall  be  considered  as  credit  institutions,  and 
to  that  intent  there  shall  apply  to  them  the  provisions  of  the  Law  of  the  19th  of 
March  1897,  so  far  as  they  refer  to  the  creation,  the  franchises  enjoyed  by  them 
and  such  other  provisions  as  are  common  to  all  credit  institutions,  saving  as  provided 
by  this  Decree. 

3.  General  deposit  warehouses  shall  be  divided  into  two  kinds:  those  which 
receive  native  goods  and  such  foreign  goods  as  have  become  nationalised,  subject 
to  the  payment  of  all  fiscal  duties;  and  —  those  which  besides  being  authorised 
to  receive  goods  as  mentioned  in  the  preceding  paragraph,  are  authorised  also  to 
admit  foreign  goods  on  which  import  and  additional  duties  have  been  paid,  together 
with  the  port  duties,  when  the  goods  are  directly  charged  therewith. 

4.  Warehouses  which  are  exclusively  intended  for  the  deposit  of  goods  and 
effects  free  from  aU  charges  in  favour  of  the  Treasury,  by  reason  of  legal  taxes, 
may  be  established  in  any  part  of  the  Republic. 

The  establishment  of  warehouses  which  are  to  enjoy  the  privilege  mentioned 
in  the  final  paragraph  of  the  preceding  article  shall  only  be  authorised  in  the  City 
of  Mexico  and  in  places  on  the  littoral  and  on  the  frontiers  where  there  are  Customs 
Houses. 

The  choice  and  approbation  of  places  where  warehouses  are  to  be  established, 
and  the  occasion  for  granting  the  corresponding  concessions,  are  wholly  in  the 
discretion  of  the  Executive. 

5.  The  capital  wherewith  general  deposit  warehouses  of  native  or  nationalised 
goods  have  to  be  established,  may  not  be  less  than  five  hundred  thousand  pesos. 

When  the  warehouses  are  authorised  to  receive  on  deposit  foreign  goods  for 
which  the  fiscal  duties  have  not  been  paid,  the  capital  shall  be  fixed  by  the  Secre- 
tary of  the  Treasury  and  Public  Credit  in  the  corresponding  concessions,  taking  the 
minimum  of  five  hundred  thousand  p^os  as  the  basis,  and  on  consideration  on 
the  one  hand  of  the  import  movement  in  the  Customs  Houses  in  the  places  where 
the  warehouses  are  to  be  established,  or  the  movement  of  the  goods  whose  final 
destination  is  the  said  places ;  and  on  the  other  hand,  the  probable  amount  of  the 
liabilities  which  the  warehouses  in  question  may  ultimately  undertake  by  reason 
of  goods  which  have  not  paid  the  fiscal  duties. 

6.  The  duration  of  the  concession  for  the  establishment  of  general  deposit 
warehouses  shall  in  no  case  exceed  forty  years  reckoned  from  the  date  of  the  general 
Law  of  Credit  Listitutions. 

7.  The  issue  of  certificates  of  deposit  and  pledge-bonds  as  well  as  all  the  other 
operations  carried  out  by  general  deposit  warehouses,  shall  be  subject  to  the  pro- 
visions relating  thereto  enacted  by  the  Commercial  Code,  and  to  those  of  a  general 
character  which,  whether  completing  or  altering  them,  may  be  issued  in  the  future. 
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8.  Los  almacenes  seran  responsables  para  con  el  Pisco,  en  defecto  de  los  dueiios 
6  consignatarios,  por  el  pago  de  todos  los  derechos  que  hayan  causado  las  mercan- 
cias  que  reciban,  asi  como  por  el  importe  de  las  multas  en  que  hubieren  incurrido 
los  mismos  duenos  6  consignatarios.  Seran  tambien  directamente  responsables  para 
con  los  depositantes  por  el  demerito  6  el  valor  de  los  efectos  depositados,  en  los 
cases  y  en  los  terminos  de  que  tratan  las  leyes. 

Para  los  efectos  de  este  articulo,  no  se  admitiran  en  los  Almacenes  las  mercan- 
cias  sin  previa  liquidacion,  formada  por  la  Aduana  respectiva  de  los  derechos  que 
deban  al  Ksco. 

9.  El  deposito  de  mercancias  extranjeras  por  las  que  no  se  hubiesen  satisfecho 
los  derechos  fiscales  correspondientes  no  podra  exceder  de  un  ano,  sin  que  antes 
de  fenecer  dicho  plazo  se  haga  el  pago  de  los  citados  derechos  6  se  acredite  la  saUda 
de  las  mercancias  con  destino  a  la  reexportacion. 

10.  Podran  estableoerse  en  los  Almacenes  Generales  de  Deposito,  locales  apro- 
piados  para  la  exposicion  de  muestras  de  mercancias ;  y  las  muestras  que  estuvieren 
sujetas,  conforme  a  las  leyes  generales,  al  pago  de  derechos  de  importacion,  podrdn 
quedarse  en  eUas  sin  hacer  dicho  pago,  hasta  por  el  plazo  de  dos  anos. 

11.  Los  Almacenes  Generales  de  Deposito  estan  obligados  a  asegurar  contra 
incendio  las  mercancias  que  reciban  en  deposito. 

12.  Lidependientemente  de  la  vigilancia  de  que  habla  el  articulo  siguiente, 
los  Almacenes  facultados  para  recibir  mercancias  y  efectos  extranjeros  que  no  hayan 
satisfecho  los  respectivos  derechos,  quedaran  sujetos  a  la  custodia  y  vigilancia  de 
las  Aduanas  del  punto  en  que  se  haUaren  establecidos. 

Igualmente  les  seran  apUcables  las  prescripciones  relativas  de  la  vigente  Orde- 
nanza  General  de  Aduanas  Maritimas  y  IVonterizas,  en  todo  lo  que  no  la  modifique 
la  presente  ley,  asi  como  tambien  los  reglamentos  y  demas  disposiciones  de  caracter 
general  que  en  lo  sucesivo  se  dictaren  sobre  la  materia,  siempre  que  no  fueren  con- 
trarios  a  los  contratos  de  concesion. 

13.  En  las  concesiones  se  especifieara  (6  se  estableceran  las  bases  para  deter- 
minarlo  mas  tarde)  el  nlimero  de  interventores,  guardalmacenes  y  vigHantes  que 
la  Seeretaria  de  Hacienda  haya  de  nombrar  para  la  perfecta  vigilancia  de  las  opera- 
ciones  de  los  Almacenes,  y  se  fijara  tambien  la  cantidad  alzada  que,  para  cubrir 
los  gastos  de  intervenci6n  y  vigilancia,  tendrah  que  enterar  anualmente  en  la  Tesore- 
ria  General  de  la  Federacion  las  empresas  respectivas.  Los  guardalmacenes  y  vigi- 
lantes solo  se  nombraran  por  el  Gobierno  para  vigHar  los  almacenes  a  que  se  refiere 
el  ultimo  parrafo  del  art.  3. 

14.  Las  franquicias  que  en  materia  de  impuestos  otorga  a  las  Instituciones 
de  Credito  la  Ley  general  de  la  materia  se  haran  extensivas  a  los  Almacenes  Generales 
de  Deposito,  y,  por  lo  mismo,  asi  los  certificados  de  deposito  como  los  bonos  deprenda, 
quedan  comprendidos  entre  los  documentos  de  que  habla  el  art.  124  de  la  propia  ley. 

15.  Ademas  de  las  franquicias  de  que  habla  el  articulo  anterior,  los  Almacenes 
Generales  de  Deposito  estaran  exentos  de  pagar  derechos  de  importacion  por 
todos  los  materiales  de  construccion  y  maquinarias  que  requiera  su  establecimiento 
y  el  de  las  vias  ferreas  en  el  interior  de  los  patios  de  dichos  Almacenes.  Esta  exencion 
solo  subsistira  hasta  el  1.°  de  Enero  de  1905,  y  se  disfrutara  de  acuerdo  con  los 
reglamentos  que  haya  expedido  6  expida  la  Seeretaria  de  Hacienda. 

16.  Los  Almacenes  Generales  de  Deposito  podran  ligarse  por  Hneas  ferreas 
con  las  Estaciones  de  Ferrocarril  6  con  los  muelles  de  las  poblaciones  donde  se 
haUaren  establecidos ;  pero  a  condicion  de  "que  los  concesionarios  de  los  Almacenes 
se  sujeten,  para  la  construccion  y  explotacion  de  dichas  vias,  a  la  ley  general  y 
demas  disposiciones  sobre  ferrocarnles,  ocurriendo,  al  efecto,  a  la  respectiva  Seere- 
taria de  Estado. 

17.  Las  tarifas  de  almacenaje  y  las  de  todos  los  gastos  que  por  cualquier  motivo 
hayan  de  cargarse  a  los  duenos  de  las  mercancias,  por  virtud  de  la  guarda  y  venta 
de  ellas,  asi  como  los  reglamentos  por  los  cuales  se  rijan  las  relaciones  de  la  Com- 
pania  con  el  publico  deberan  someterse  a  la  aprobacion  de  la  Seeretaria  de  Hacienda, 
y  sia  esta  aprobacion  no  podran  ponerse  en  observacion. 

18.  Un  reglamento  determinara  las  condiciones  que  deban  reunir  los  edificios 
y  BUS  dependencias  para  la  perfecta  conservacion  de  los  efectos  ahnacenados,  asi 
como  para  facUitar  las  diversas  operaciones  materiales  que  hayan  de  efectuarse 
con  los  bultos.  En  dicho  reglamento  se  presoribira  el  aislamiento  de  los  edificios 
y  la  obHgacion  de  los  concesionarios  de  construir  habitaciones  y  despacho  para 
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8.  In  default  of  the  owners  and  consignees,  the  warehouses  shall  be  respon- 
sible to  the  Treasury  for  payment  of  aU  the  duties  originating  in  the  goods  received 
by  them,  as  well  as  for  the  amount  of  such  fines  as  have  been  incurred  by  the  said 
owners  or  consignees.  They  shall  also  be  directly  liable  to  the  depositors  for  the 
depreciation  or  value  of  the  deposited  goods,  in  the  events  and  conditions  mentioned 
in  the  Law. 

For  the  purposes  of  this  article,  goods  shall  not  be  admitted  to  warehouses 
without  previous  settlement  of  the  duties  owed  to  the  Treasury  as  drawn  up  by 
the  proper  Customs  House. 

9.  The  deposit  of  foreign  goods  on  which  the  corresponding  fiscal  duties  have 
not  been  paid,  may  not  exceed  the  term  of  one  year,  imless  payment  of  the  said 
duties  is  effected  before  the  expiration  of  the  said  period  or  unless  it  is  proved 
that  the  goods  have  departed  with  the  object  of  re-exportation. 

10.  ■  Places  appropriated  to  the  exhibition  of  samples  of  goods  may  be  estab- 
lished in  general  deposit  warehouses ;  and  the  samples  which  by  the  general  law  are 
subject  to  the  payment  of  import  duties,  may  remain  therein  without  making 
the  said  payment,  up  to  the  period  of  two  years. 

11.  Gteneral  deposit  warehouses  are  boxmd  to  insure  against  fire  the  goods 
which  they  receive  on  deposit. 

12.  Independently  of  the  inspection  mentioned  in  the  foEowing  article,  the 
warehouses  which  are  empowered  to  receive  foreign  goods  and  effects  which  have 
not  paid  their  respective  duties,  shall  be  subject  to  the  custody  and  vigilance  of 
the  Customs  of  the  place  where  they  are  established. 

There  shall  likewise  apply  to  them  the  relative  provisions  of  the  existing 
General  Ordinance  for  the  Maritime  and  Frontier  Customs,  in  all  such  matters  as 
are  not  altered  by  this  Law,  as  well  as  the  regulations  and  other  provisions  of  a 
general  character  which  shall  be  passed  on  the  matter  in  future,  provided  that  they 
are  not  contrary  to  the  contracts  of  the  concession. 

13.  The  number  of  inspectors,  warehouse  police  and  warders  which  the 
Secretary  to  the  Treasury  is  to  appoint  for  the  perfect  vigilance  of  the  operations 
of  the  warehouses  shall  be  specified  in  the  concessions  (or  the  bases  for  determin- 
ing the  same  later  shall  be  established),  and  there  shall  also  be  fixed  the  lump  sum 
which  the  respective  luidertakings  have  to  pay  annually  to  the  General  Treasury 
of  the  Federation  for  meeting  the  expenses  of  inspection  and  vigilance.  The  ware- 
house poUce  and  warders  shall  only  be  appointed  by  the  Government  to  watch  the 
warehouses  referred  to  by  the  last  paragraph  of  art.  3. 

14.  The  franchises  which  in  the  matter  of  taxation  are  granted  by  the  relative 
general  Law  to  credit  institutions  shaU  be  extended  to  the  general  deposit  ware- 
houses, and  thereby  both  the  certificates  of  deposit  and  the  pledge-bonds  are  in- 
cluded among  the  documents  mentioned  by  art.  124  of  the  said  Law. 

15.  Besides  the  franchises  mentioned  by  the  preceding  article,'  general  deposit 
warehouses  shall  be  exempt  from  paying  import  duties  for  all  the  building  materials 
and  machinery  required  by  their  establishment  and  that  of  the  rails  in  the  interior 
of  the  courtyard  of  the  said  warehouses.  This  exemption  shall  only  subsist  until 
the  1st  of  January  1905,  and  it  shall  be  enjoyed  in  accordance  with  the  regulations 
which  the  Secretary  to  the  Treasury  has  issued  or  may  issue. 

16.  General  deposit  warehouses  may  be  connected  by  lines  of  rails  with  the 
railroad  stations  or  with  the  wharves  of  the  townships  where  they  are  established, 
but  on  condition  that  the  concessionaires  of  the  warehouses  should  be  subject, 
both  for  the  construction  and  the  working  of  the  said  lines,  to  the  general  law  and 
the  other  provisions  concerning  railroads,  resorting  to  the  proper  Secretary  of 
State  for  the  purpose. 

17.  The  tariffs  for  warehouse  rent  and  those  for  all  the  expenses  which  for 
any  reason  have  to  be  charged  to  the  owners  of  the  goods  on  accoimt  of  the  safe- 
guarding and  sale  thereof,  and  the  regulations  whereby  the  relations  of  the  com- 
pany with  the  pubHc  are  governed,  must  be  submitted  to  the  approbation  of  the 
Secretary  to  the  Treasury,  without  which  approbation  they  cannot  be  put  into  force. 

18.  A  Regulation  shall  determine  the  conditions  which  must  be  satisfied  by 
the  buildings  and  their  appurtenances  for  the  perfect  preservation  of  the  ware- 
housed goods,  as  well  as  for  facilitating  the  divers  material  operations  which  have 
to  be  performed  with  the  parcels.  The  said  Regulation  shall  order  the  isolation  of 
the  buildings  and  impose  the  obligation  on  the  grantees  to  build  rooms  and  an 
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los  empleados  de  la  Aduana,  cuando  se  trate  de  almacenes  destinados  &  mercancias 
que  no  hayan  pagado  sus  derechos.  En  todo  caso,  los  pianos  de  construccidn  se 
sujetaran  a  la  aprobacion  de  la  Secretaria  de  Hacienda. 

19.  Al  fenecer  el  plazo  de  la  concesion,  6  en  caso  de  caducidad  de  la  misma, 
el  Gobierno  tendrd.  derecho  de  comprar  las  construcciones,  terrenos,  maquinaria 
y  demas  propiedades  de  los  Almacenes  que  pudieren  convenirle;  y  el  precio  que 
debera  pagarse  al  contado,  se  fijara  por  peritos  de  la  manera  que  prevengan  las 
leyes  vigentes  sobre  expropiacion  por  causa  de  utilidad  publica;  pero  teniendo  en 
cuenta,  no  el  valor  estimativo  del  negocio,  sino  el  real  y  positive  de  las  propiedades 
en  el  estado  en  que  entonces  se  encuentren;  y  en  la  inteligencia  de  que  si  el  Gobierno 
hubiere  cedido  gratuitamente  algunos  terrenos  y  construcciones  para  el  estable- 
cimiento  de  dichos  almacenes,  no  se  computara  en  el  avaluo  el  valor  de  los  mismos, 
y  de  que  si  la  cesion  se  hubiese  hecho  en  forma  de  venta  6  por  cualquier  otro  titulo 
oneroso,  solo  se  computara  el  importe  real  de  lo  que  el  Gtobiemo  hubiere  recibido, 
a  no  ser  que  el  terreno  6  la  construccidn  de  que  se  trate  hubiesen  disminuido  de 
valor. 

20.  En  las  concesiones  se  fijara  la  capacidad  de  los  almacenes  que  deban  estar 
construidos,  o  en  explotacion,  a  los  dos,  d  los  cinco  y  &  los  diez  anos,  contados 
desde  la  fecha  de  la  concesion;  y  la  falta  de  cumplimiento  de  las  obligaciones  que 
conf  orme  a  este  articulo  se  impongan  d  los  coiicesionarios,  motivara  la  caducidad  de  la 
concesion  respectiva. 

En  caso  de  caducidad,  la  compafiia  sera  responsable  para  con  el  Gobierno  del 
valor  de  los  derechos  de  los  efectos  que  hubiese  importado  libremente  por  virtud 
de  las  franquicias  de  la  presente  ley,  y  perdera  la  cantidad  que,  por  via  de  multa, 
se  fije  en  la  concesion  respectiva,  la  cual  cantidad  no  bajard  del  5%  del  capital 
nominal  de  la  sociedad.  Esta  cantidad,  en  bonos  de  la  Deuda  Publica,  a  la  par, 
se  retendra  en  favor  del  Gobierno  al  devolverse  a  los  cesionarios  el  deposito  prevenido 
por  la  ley  de  19  de  Marzo  de  1897. 

21.  Los  adeudos  al  fisco  federal  por  responsabilidades  de  cualquier  genero 
de  la  compafiia  que  explote  los  Almacenes  de  Deposito,  tendran  la  preferencia  de 
que  habla  el  art.  106  de  la  Ley  General  de  Instituciones  de  Cr6dito,  para  los  adeudos 
que  procedan  de  contribuciones  sobre  los  creditos  de  cualquier  origen,  reales  6 
personales,  que  sean  a  cargo  de  la  misma  compafiia. 


En  cuanto  a  las  leyes  sobre  emision  de  bonos  hipotecarios  y  la  de  reforma 
monetaria,  son  suficientemente  conocidas  por  una  parte,  y  por  otra  no  se  refieren 
a  derechos  que  puedan  hacerse  valer  en  la  actividad  mercantil  ordinaria.  Por 
eso  se  omiten  en  estos  apuntes,  pasando  en  seguida  a  insertar  las  Leyes  sobre 
Compafiias  de  Seguros  terrestres  y  maritimos,  las  que  si  tienen  verdadera 
importancia  pora  las  operaciones  comerciales. 

in.  Leyes  sobre  Companias  de  Seguros. 

La  ley  de  16  de  Diciembre  de  1892  contiene  las  siguientes  determinaciones : 
Art.  1.    Las  Compafiias  de  Seguros  nacionales  6  extranjeras,  ya  constituidas 

6  que  se  constituyan  en  lo  futuro,  quedan  sujetas  a  las  disposiciones  de  esta  ley  y 

demas  relativas  vigentes. 

2.  Las  Compafiias  de  Seguros  de  todas  clases  que  se  constituyan  en  la  Repu- 
blioa,  podran  comenzar  sus  operaciones  luego  que  hayan  justificado  ante  la  Secre- 
taria de  Hacienda  haber  llenado  los  requisites  que  exige  el  Codigo  de  Comercio, 
asi  como  los  contenidos  en  las  prescripciones  de  esta  ley. 

3.  Para  comprobar  que  las  Companias  de  Seguros  tienen  la  aptitud  legal  a 
que  se  refiere  el  articulo  anterior,  remitiran  a  la  Secretaria  de  Hacienda:  I.  Copias 
legalmente  certificadas  de  las  escrituras  de  Sociedad  y  de  los  Estatutos  aprobados 
en  junta  general;  —  II.  Una  relacion  de  los  nombres  y  demas  generales  del  Director 
6  Gerente  de  la  Sociedad  y  de  los  miembros  de  su  Junta  Directiva  6  Consejo  de 
Administracion ;  —  III.  Un  certiticado  del  Registro  de  Comercio  que  acredite  haber 
cumplido  con  la  ley,  en  todo  lo  que  se  refiere  a  registro  e  insoripcion;  —  IV.  Un 
certificado  de  haber  constituido  la  garantia  que  exige  el  art.  7.°  de  esta  ley. 

4.  Las  Compafiias  de  Seguros  de  cualquiera  clase,  constituidas  en  el  extran- 
jero  y  que  pretendan  hacer  operaciones  en  la  Republica,  ademas  de  cumplir  con 
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office  for  the  Customs'  employees,  in  the  case  of  warehouses  intended  for  goods 
which  have  not  paid  their  duties.  In  all  cases,  the  building-plans  shall  be  subject 
to  the  approbation  of  the  Secretary  to  the  Treasury. 

19.  At  the  e3^iration  of  the  period  of  the  concession,  or  in  the  event  of  the 
lapse  thereof,  the  Government  shall  be  entitled  to  purchase  such  buildings,  sites, 
maphinery  and  other  properties  of  the  warehouses  as  may  suit  it;  and  the  price, 
which  must  be  paid  down,  shall  be  fixed  by  experts  in  the  manner  directed  by  the 
existing  laws  on  expropriation  on  account  of  public  utility;  though  not  taking  into 
account  the  estimated  value  of  the  business,  but  the  real  and  positive  value  of  the 
properties  in  the  state  in  which  they  then  exist ;  and  in  the  sense  that,  if  the  Govern- 
ment has  gratuitously  granted  any  sites  and  buildings  for  the  establishment  of 
the  said  warehouses,  the  value  thereof  shall  not  be  reckoned  in  the  valuation,  and 
that,  if  the  grant  has  been  made  in  the  form  of  a  sale  or  other  transaction  for  valuable 
consideration,  only  the  actual  amount  of  what  the  Government  has  received  shall 
be  reckoned,  unless  the  site  and  building  in  question  have  diminished  in  value. 

20.  In  the  concessions  there  shall  be  fixed  the  capacity  of  the  warehouses 
which  are  to  be  built  or  to  be  working  at  two,  five  and  ten  years,  reckoned  from 
the  date  of  the  concession,  and  non-fulfilment  of  the  obligations  imposed  on  the 
concessionaires  under  this  article  shall  occasion  the  lapse  of  the  corresponding 
concession. 

In  the  event  of  lapse,  the  company  shall  be  liable  to  the  Government  for  a 
amount  of  the  duty  on  the  goods  which  they  have  imported  free  imder  the  franchises 
of  this  Law,  and  shall  lose  a  sum  by  way  of  fine,  to  be  fixed  in  the  corresponding 
concession,  which  sum  shall  not  be  less  than  5%  of  the  nominal  capital  of  the  com- 
pany. This  sum  shall  be  retained  for  the  benefit  of  the  Government,  in  bonds  of  the 
Public  Debt  at  par,  on  the  deposit  directed  by  the  Law  of  19  March  1897  being  returned 
to  the  concessionaires. 

21.  Sums  owing  to  the  Federal  Treasury  for  all  kinds  of  liabilities  of  the 
company  which  exploits  deposit  warehouses,  shall  have  the  preference  mentioned 
in  article  106  of  the  general  Law  on  Credit  Institutions  for  sums  owiq^g  which  arise 
from  taxes  on  credits,  however  they  originate,  both  real  and  personal,  which  are 
borne  by  the  said  company. 


As  to  the  Laws  on  the  issue  of  mortgage  bonds  and  that  on  monetary  reform, 
they  are  sufficiently  known  on  the  one  hand,  and  on  the  other  do  not  refer  to  rights 
which  can  be  utilised  in  ordinary  commercial  activities.  The  Laws  on  these  matters 
are  therefore  omitted,  and  we  pass  at  once  to  the  insertion  of  the  Laws  on  land  and 
sea  insurance  companies,  which  have  a  veritable  importance  to  commercial 
operations. 

ni.  Laws  on  Insurance  Companies. 

The  Law  of  16.  December  1892  contains  the  following  provisions: 
Art.  1.    National   and    foreign   insurance    companies,    whether   already    con- 
stituted, or  to  be  constituted  in  the  future,  are  subject  to  the  provisions  of  this 
law  and  other  correlative  existing  provisions. 

2.  Insurance  companies  of  aU  lands  which  may  be  constituted  in  the  Republic, 
may  commence  their  operations  as  soon  as  they  have  proved  to  the  Secretary  to 
the  Treasury  that  they  have  fulfilled  the  requirements  demanded  by  the  Commercial 
Code,  and  those  contained  in  the  provisions  of  this  Law. 

3.  For  the  purpose  of  proving  that  insurance  companies  possess  the  legal 
aptitude  referred  to  in  the  previous  article,  they  shall  send  to  the  Secretary  to  the 
Treasury:  I.  Legally  certified  copies  of  the  instruments  of  association  and  of  the 
articles  which  have  been  approved  in  a  general  meeting;  —  11.  A  memorial  giving 
the  names  and  other  particulars  of  the  Director  or  Manager  of  the  association,  and 
of  the  members  of  its  Board  of  Directors  or  Council  of  Administration;  —  III.  A 
certificate  of  the  Commercial  Registry  proving  compliance  with  the  law  in  all  that 
refers  to  registration  and  inscription;  —  IV.  A  certificate  of  having  constituted 
the  guaranty  required  by  article  7  of  this  Law. 

4.  Insurance  companies  of  all  kinds  which  are  constituted  abroad  and  which 
propose  to  effect  operations  in  the  Republic,  besides  complying  with  the  provisions 
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lo  prevenido  en  las  tres  primeras  fracciones  del  articulo  anterior,  estan  obligadas 
a  comprobar  ante  la  Secretaria  de  Hacienda:  I.  La  constitucion  de  la  garantia 
que  exige  el  art.  8.°  de  esta  ley;  —  II.  El  nombramiento  de  un  agente  con  domi- 
ciUo  en  la  Capital  de  la  Republica  6  en  ctra  poblacion  de  la  misma,  si  lo  autorizare 
la  Secretaria  de  Hacienda,  y  con  poder  bastante  para  representar  a  la  Compania 
judicial  y  extrajudicialmente  en  los  negocios  que  hiciere  en  la  Republica,  y  para 
entenderse  con  las  autoridades  competentes  en  todo  lo  que  fuere  necesario  conforme 
a  las  leyes. 

5.  Las  Companias  de  Seguros  nacionales  6  extranjeras  que  est^n  constituidas 
y  funcionando  cuando  esta  ley  se  promulgue,  acreditaran  dentro  de  los  cuatro  meses 
siguientes  a  su  promulgacion,  que  tienen  la  aptitud  legal  que  eUa  exige,  remitiendo 
a  la  Secretaria  de  Hacienda  los  comprobantes  que  se  enumeran  en  los  articulos 
3.°y4.° 

6.  Las  Companias  nacionales  de  Seguros,  constituidas  6  que  se  constituyan 
en  la  Republica,  garantizaran  el  cumpHmiento  de  sus  obligaciones  para  con  el  publico 
y  para  con  el  Gobierno,  por  medio  de  la  adquisicion  de  bienes  inmuebles,  dentro 
del  Territorio  de  la  Republica,  6  constituyendo  en  la  Tesoreria  General  de  la  Nacion, 
6  en  el  Banco  Nacional  de  Mexico,  un  deposito,  bien  sea  en  efectivo  6  en  valores 
de  la  Deuda  Publica,  que  causen  el  5  por  100  de  redito  cuando  menos. 

7.  El  monto  de  ese  deposito  6  del  valor  de  los  inmuebles  sera  de  $  10  000  diez 
mil  pesos,  para  toda  clase  de  compaiiias,  antes  dc  comenzar  sus  operaciones;  pero 
despues  del  primer  ano  y  en  los  sucesivos,  servira  de  regla  el  importe  de  las  poUzas 
que  est6n  vigentes,  conforme  a  las  siguientes  proporciones :  A.  Hasta  dos  mUlones 
de  pesos  poUzas,  $  10  000  diez  mil  pesos ;  —rr  B.  Por  cada  miUon  de  pesos  mas  de 
polizas,  6  fraccion  de  mUlon,  $  5000  cinco  mil  pesos. 

8.  Las  Companias  extranjeras  de  Seguros  que  esten  funcionando  6  se  establez- 
can  en  la  Republica,  constituiran  la  garantia  de  que  habla  el  articulo  anterior  por 
doble  cantidad  de  la  que  se  exige  a  las  Compaiiias  nacionales,  tomando  por  base 
el  importe  de  las  polizas  vigentes  en  la  Republica;  pero  si  alguna  compania  prefiere 
depositar  una  cantidad  fija  podr4  hacerlo  por  la  suma  que  senale  la  Secretaria 
de  Hacienda,  en  cada  caso,  la  que  no  bajara  de  $  50  000  cincuenta  mil  pesos. 

9.  Para  fijar  el  valor  en  que  deban  estimarse  los  inmuebles  que  adquieran 
las  Companias  de  Seguros,  asi  como  los  terminos  bajo  los  cuales  deba  constituirse 
la  garantia,  se  observaran  las  bases  que  establezcan  los  reglamentos  que  expida 
el  Ejecutivo. 

10.  La  Secretaria  de  Hacienda  organizard,  un  servicio  de  inspeccion  con  el 
personal  que  estime  suficiente,  para  vigilar  que  las  Companias  de  Seguros  cumplan 
estrictamente  las  prescripciones  de  las  leyes  y  reglamentos  de  la  materia. 

11.  Todas  las  Companias  de  Seguros  estan  obligadas:  I.  A  comunicar  a  la 
Secretaria  de  Hacienda,  cada  seis  meses,  un  informe  sobre  las  polizas  extendidas, 
las  que  hubieren  caducado,  las  que  se  hubieren  vencido  y  pagado,  las  primas  causa- 
das  y  las  pagadas;  —  II.  A  publicar  anualmente  un  informe  legalizado  del  estado 
de  los  negocios  de  la  Sociedad,  que  comprenda  los  puntos  que  senale  el  Reglamento, 
y  exprese  el  importe  de  la  reserva  que  corresponda  a  las  polizas  mexicanas;  — 
—  III.  A  poner  a  disposicion  de  los  inspectores,  los  documentos  y  asientos  de  los 
libros  que  justifiquen  las  operaciones  de  la  Compaiiia,  con  relacion  a  los  informes 
comunicados  a  la  Secretaria  de  Hacienda. 

12.  Por  la  protocolizacion  de  documentos  a  que  estan  obligadas  las  Companias 
de  Seguros,  pagaran  el  impuesto  del  Timbre  de  documentos  y  libros  en  la  proporcion 
siguiente;  —  I.  Cuando  el  capital  6  el  active  social  no  excedan  de  un  millon  de 
pesos,  por  cada  cien  pesos,  10  cs.;  —  II.  Cuando  exceda  de  un  millon  de  pesos, 
pero  no  de  veinte,  pagaran  por  el  primer  millon,  a  razon  de  1  centavo  por  cada  cien 
pesos;  —  III.  Cuando  exceda  de  veinte  miUones,  satisfaran  por  los  veinte  primeros 
millones  como  indican  las  fracciones  anteriores,  y  por  los  miUones  restantes,  a  razon 
de  ^/s  centavo  por  cada  cien  pesos. 

13.  Las  p6Uzas  que  expidan  las  Companias  de  Seguros  sobre  la  vida,  nacio- 
nales 6  extranjeras,  a  personas  que  en  el  momento  de  expedirse  la  poliza  vivan 
en  la  Repliblica,  causaran,  por  razon  de  la  Renta  Interior  del  Timbre,  un  Vs  por 
100  sobre  el  total  importe  del  seguro.  La  cuota  de  la  Renta  Interior  se  reducird 
a  2.  CB.  por  cada  100  pesos  sobre  la  cantidad  asegurada,  cuando  se  trate  de  polizas 
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in  the  three  first  sections  of  the  preceding  article,  are  bound  to  prove  to  the  Secre- 
tary to  the  Treasury:  I.  The  constitution  of  the  guaranty  required  by  art.  8  of 
this  Law;  —  11.  The  appointment  of  an  agent  with  his  address  (civil  domicil)  in  the 
capital  of  the  Republic  or  in  some  other  township  thereof,  if  so  authorised  by  the 
Secretary  to  the  Treasury,  and  with  sufficient  power  to  represent  the  company 
both  in  and  out  of  court  in  the  busiaess  done  by  it  in  the  Republic,  and  to  arrange 
with  the  competent  authorities  whatever  may  be  necessary  according  to  law. 

5.  National  and  foreign  iasurance  companies  which  are  constituted  and  already 
op8rating  when  this  Law  is  promulgated,  shall  prove  within  the  four  months  follow- 
ing its  promulgation,  that  they  have  the  legal  aptitude  which  it  requires,  sending 
the  proofs  enumerated  in  articles  3  and  4  to  the  Secretary  to  the  Treasury. 

6.  National  insurance  companies  constituted  or  to  be  constituted  in  the 
Republic,  shall  guarantee  the  fulfilment  of  their  obligations  to  the  public  and  the 
Government,  by  means  of  the  acquisition  of  immovable  property  within  the  Territory 
of  the  Republic,  or  by  constituting  a  deposit  in  the  General  Treasury  of  the  Nation 
or  in  the  National  Bank  of  Mexico,  either  in  cash  or  in  securities  of  the  Public  Debt, 
yielding  at  least  5  per  cent,  interest. 

7.  The  amoimt  of  that  deposit  or  the  value  of  the  immovables  shall  be  $  10,000 
(ten  thousand)  pesos  for  associations  of  all  kinds,  before  beginning  their  opera- 
tions ;  but  after  the  first  year  and  onwards,  the  amount  of  the  policies  in  force  shall 
form  the  rule  according  to  the  following  proportions :  A.  Policies  up  to  two  million 
•pesos,  $  10,000  (ten  thousand)  pesos;  —  B.  For  each  million  poses  more  in  policies, 
or  fraction  of  a  million,  $  5000  (five  thousand)  pesos. 

8.  Foreign  insurance  companies  which  are  operating  or  which  may  hereafter 
be  established  in  the  Republic,  shall  constitute  the  guaranty  mentioned  in  the  preced- 
ing article  for  double  the  sum  required  in  the  case  of  National  companies,  taking 
the  value  of  the  policies  in  force  in  the  Republic  as  the  basis;  but  if  any  company 
prefers  to  deposit  a  fixed  amount,  it  may  do  so  at  the  sum  to  be  named  by  the 
Secretary  to  the  Treasury  in  each  case,  which  shall  not  be  less  than  %  50,000  (fifty 
thousand)  pesos. 

9.  The  bases  established  by  the  regulations  to  be  issued  by  the  Executive  shall 
be  observed  for  the  purpose  of  fixing  the  value  at  which  the  immovable  property 
to  be  acquired  by  insurance  companies  must  be  valued,  as  also  the  terms  on  which 
the  guaranty  is  to  be  constituted. 

10.  The  Secretary  to  the  Treastiry  shall  organise  a  service  of  inspection,  with 
the  personnel  which  he  deems  sufficient,  for  the  purpose  of  watching  that  the  insur- 
ance companies  strictly  fulfil  the  provisions  of  the  law  and  of  the  regulations  on 
the  matter. 

11.  All  the  insurance  companies  are  bound :  I.  To  communicate  to  the  Secre- 
tary to  the  Treasury,  each  six  months,  a  report  on  the  issued  policies,  those  which 
have  lapsed,  those  which  have  matured  and  been  paid,  the  premiums  originated  and 
those  which  have  been  paid;  —  II.  To  publish  yearly  an  authenticated  report  on 
the  state  of  the  business  of  the  company,  including  the  points  to  be  named  by 
the  Regulations,  and  expressing  the  amount  of  the  reserve  which  is  subject  to  the 
Mexican  policies ;  —  III.  To  place  at  the  disposal  of  the  inspectors,  such  documents 
and  entries  in  the  books  as  prove  the  operations  of  the  company,  and  as  refer  to 
the  reports  communicated  to  the  Secretary  to  the  Treasury. 

12.  For  enroUing  the  documents  according  to  the  obUgation  imposed  on  insur- 
ance companies,  they  shall  pay  the  Stamp  Tax  on  documents  and  books  in  the 
following  proportions :  I.  When  the  capital  or  assets  of  the  company  do  not  exceed 
one  mDlion  pesos,  10  centavos  for  each  100  pesos;  —  II.  When  it  exceeds  one  million 
pesos,  but  not  twenty  miUions,  at  the  rate  of  1  centavo  for  each  100  pesos ;  —  III.  When 
it  exceeds  twenty  millions,  they  shall  pay  as  indicated  in  the  preceding  sections 
for  the  first  twenty  millions,  and  for  the  remaining  milUons,  at  the  rate  of  ^/z  centavo 
for  each  hundred  pesos. 

13.  Life  policies  issued  by  national  or  foreign  insurance  companies  to  persons 
who  are  living  in  the  Republic  at  the  time  when  the  policy  is  issued,  shall  be  subject 
to  ^/a  per  cent,  on  the  total  amount  of  the  insurance,  by  reason  of  the  Internal 
Stamp  Revenue.  The  Internal  Revenue  tax  shall  be  reduced  to  2  centavos  on  each 
100  pesos  of  the  sum  insured,  in  the  case  of  fire  or  accident  insurances,  or  for  other 
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Companias  de  Seguros. 
de  incendio,  accidentes  y  otros  riesgos,  y  siempre  que  la  duraci6n  del  seguro  no 
exceda  de  un  ano,  pues  en  el  caso  de  que  exceda,  se  multiplicara  la  cuota  por  el 
numero  de  anos,  sin  que  en  ningun  caso  pueda  multipUcarse  por  mas  de  diez. 
En  las  pdUzas  no  se  causa  el  Timbre  de  documentos  y  libros. 

14.  En  lugar  del  impuesto  que  establece  la  fraccion  73  de  la  Tarifa  de  la  Ley 
del  Timbre,  pagaran  las  Companias  de  Seguros  un  3  por  100  sobre  el  importe  de 
las  primas  anuales  que  reciban  en  la  Repiiblica. 

15.  El  pago  se  hara  por  bimestres  vencidos,  y  con  arreglo  a  las  formalidades 
que  establezca  el  Reglamento. 

Los  Gerentes  6  Directores  de  las  companias  y  los  Agentes  6  representantes, 
cuando  se  trate  de  Companias  extranjeras,  presentaran  dentro  de  los  diez  primeros 
dias  de  cada  bimestre,  una  manitestacion  por  duplicado  que  exprese  las  sumas 
que  ban  recibido  por  primas  en  el  bimestre  proximo  anterior,  para  que  sirva  de 
base  a  la  liquidacion  del  impuesto.  Comprobada  la  exactitud  de  la  manifestacion, 
6  rectificada  esta  en  la  forma  debida,  se  les  expedira  la  constancia  de  pago  corres- 
pondiente. 

16.  La  falta  de  presentacion  de  las  manifestaciones,  dates,  libros  y  documentos, 
asi  como  su  inexactitud  en  sentido  favorable  al  Fisco,  se  castigara  con  multas  de 
50  a  100  pesos. 

17.  La  Secretaria  de  Hacienda  acordara  la  suspension  de  las  Companias  de 
Seguros :  I.  Cuando  sin  llenar  las  formalidades  requeridas  para  funcionar,  hubiesen 
comenzado  sus  operaciones ;  —  II.  Cuando  dejaren  de  mantener  en  las  proporciones 
que  fijan  los  articulos  7.°  y  8.°  de  esta  ley,  la  garantia  que  estan  obligados  a  cons- 
tituir  segun  el  importe  de  las  polizas  vigentes,  siempre  que,  requeridas  oficial- 
mente  por  la  Secretaria  de  Hacienda,  no  cumplieren  con  ese  requisite. 

18.  Las  Companias  que  se  baUen  establecidas  en  la  Repiiblica  y  no  hayan 
cumplido  con  el  precepto  del  articulo  265  del  Codigo  de  Comercio,  gozaran  de  un 
plazo  improrrogable  de  cuatro  meses,  desde  la  fecha  de  la  pubUcacion  de  esta  ley, 
para  llenar  ese  requisite.  Si  pasados  los  cuatro  meses  no  ban  becho  la  protocoH- 
zacion,  pagaran  duplicada  la  cuota  del  Timbre  que  corresponda,  sin  perjuicio  de 
la  sancioh  que  establece  el  Codigo  de  Comercio. 

19.  Las  Companias  de  Seguros  quedan,  ademas,  sujetas  al  pago  del  Timbre 
de  documentos  y  libros,  y  a  la  inspeccion  fiscal  en  la  forma  y  bajo  las  penas  que 
respecto  de  los  causantes  del  impuesto  del  Timbre,  establecen  las  leyes. 

20.  Las  Compaiiias  de  Seguros  pagaran  unicamente  el  2*/*  por  100  sobre  el 
valor  de  las  primas  que  reciban  por  las  polizas  expedidas  antes  de  la  promulgacion 
de  esta  ley. 

21.  Esta  ley  comenzarA  a  regir  el  1.°  de  Enero  de  1893. 

Decreto  de  12  de  Diciembre  de  1893. 

Articulo  unico.  Se  autoriza  al  Ejecutivo  de  la  Union  para  que  pueda  eximir 
a  las  personas  6  Companias  que  pretendan  hacer  en  la  Republica  operaciones  de 
Seguros  maritimos,  de  aquellos  requisites  6  formalidades  exigidos  por  la  ley  de  16 
de  Diciembre  de  1892,  y  que  a  juicio  de  la  Secretaria  de  Hacienda,  sin  ser  indispen- 
sables  para  garantizar  el  interes  publico,  impidan  el  establecimiento  de  dicbas 
Compaiiias,  6  el  curso  regular  de  sus  operaciones, 

Los  seguros  de  transporte  por  tierra  estan  oomprendidos  en  el  decreto  anterior, 
segun  resolucion  del  Ejecutivo.  

Circular  de  30  de  Enero  de  1894. 

El  decreto  de  12  de  Diciembre  del  ano  proximo  pasado,  autoriz6  al  Ejecutivo 
para  que  a  las  personas  6  Compaiiias  que  pretendan  bacer  en  el  pais  operaciones 
de  seguros  maritimos,  pueda  eximirlas  de  ciertos  requisites  y  formalidades  que 
si  bien  estan  comprendidos  entre  los  que  exige  a  la  generalidad  de  las  Companias 
de  Seguros  la  ley  de  16  de  Diciembre  de  1892,  no  scan  indispensables,  d  juicio  del 
mismo  Ejecutivo,  para  garantizar  el  interes  publico,  supuesta  la  forma  peculiar 
con  que  afectan  ese  interes  las  operaciones  de  Seguros  maritimos,  y  si  puedan 
aquellos  requisites  impedir  el  establecimiento  de  las  empresas  de  ese  genero,  6 
entorpecer  de  alguna  manera  la  regularidad  de  sus  funciones. 
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risks,  and  whenever  the  duration  of  the  insurance  does  not  exceed  one  year,  but 
when  it  exceeds  that  period,  the  tax  shall  be  multiplied  by  the  number  of  years, 
but  in  no  event  may  it  be  multiplied  by  more  than  ten. 

The  stamp  for  documents  and  books  is  not  required  for  policies. 

14.  Instead  of  the  tax  enacted  by  section  73  of  the  scale  under  the  Stamp 
Act,  insurance  companies  shall  pay  three  per  cent,  on  the  amount  of  the  annual 
premiums  received  by  them  in  the  Republic. 

15.  Payment  shall  be  made  at  the  expiration  of  each  period  of  two  months, 
and  in  accordance  with  the  formalities  laid  down  in  the  Regulation. 

The  managers  or  directors  of  companies  and  the  agents  or  representatives,  in 
the  case  of  foreign  companies,  shall  lodge  within  the  first  ten  days  of  each  period 
of  two  months,  a  statement  in  duplicate  expressing  the  sums  which  they  have 
received  as  premiums  in  the  last  previous  period  of  two  months,  to  serve  as  the 
basis  for  settling  the  tax.  On  proof  of  the  accuracy  of  the  statement,  or  on  it  being 
corrected  in  due  form,  a  receipt  for  the  corresponding  payment  shall  be  issued  to 
them. 

16.  Non-presentation  of  the  statements,  facts,  books  and  documents,  as  also 
their  inaccuracy  as  against  the  Treasury,  shall  be  punished  by  fines  of  from  50  to 
100  pesos. 

17.  The  Secretary  to  the  Treasury  shall  order  the  suspension  of  insurance 
companies:  I.  When  they  have  commenced  their  operations  without  fulfilling 
the  formalities  required  for  operating;  —  II.  When  they  cease  to  maintain  the 
guaranty  which  they  are  bound  to  constitute  according  to  the  amount  of  the  policies 
in  force,  in  the  proportions  fixed  by  articles  7  and  8  of  this  Law,  if,  on  being 
officially  required  by  the  Secretary  to  the  Treasury,  they  fail  to  comply  with  that 
requisition. 

18.  Companies  which  are  established  in  the  Republic  and  which  have  not 
complied  with  the  precept  in  article  265  of  the  Commercial  Code,  shall  have  the 
benefit  of  an  absolute  term  of  four  months  from  the  date  of  the  publication  of  this. 
Law,  for  fulfilling  this  requisite.  If  they  have  not  effected  the  registration  at  the 
expiration  of  the  four  months,  they  shall  pay  double  the  usual  stamp  duty,  without 
prejudice  to  the  penalty  enacted  by  the  Commercial  Code. 

19.  Insurance  companies  are  also  subject  to  the  payment  of  stamp  duty  on 
books  and  documents,  and  to  fiscal  inspection  in  the  same  way  and  subject  to  the 
same  penalties  as  are  enacted  by  law  in  respect  of  persons  subject  to  Stamp  Tax. 

20.  Insurance  companies  shall  only  pay  2^/4  per  cent,  on  the  amoimt  of  the 
premiums  received  by  them  for  policies  issued  before  the  promulgation  of  this  Law. 

21.  This  Law  shall  come  into  force  on  the  1st  of  January  1893. 


Decree  of  12  December  1893. 

Single  article.  The  Executive  of  the  Union  is  authorised  to  exempt  persons  who 
or  companies  which  claim  to  effect  marine  insurance  operations  in  the  Republic, 
from  the  requirements  and  formalities  demanded  by  the  Law  of  the  16  December  1892, 
which  in  the  judgment  of  the  Secretary  to  the  Treasury  impede  the  establishment 
of  the  said  companies,  or  the  regular  course  of  their  operations,  without  being 
indispensable  for  guaranteeing  the  public  interest. 

Insurances  for  carriage  by  land  are  included  in  the  above  Decree  by  resolution 
of  the  Executive. 

Circular  of  30  January  1894. 

The  Decree  of  12  December  of  last  year  authorised  the  Executive  to  exempt 
persons  who  or  companies  which  propose  to  effect  operations  of  marine  insurance  in 
this  country,  from  certain  requiremento  and  formalities,  which,  although  they  are 
included  among  those  required  from  the  generality  of  insurance  companies  by  the 
Law  of  16  December  1892,  are  not,  in  the  opinion  of  the  said  Executive,  indispens- 
able for  guaranteeing  the  public  interest,  on  consideration  of  the  peculiar  manner 
in  which  operations  of  marine  insurance  may  affect  that  interest,  and  whether 
such  requisites  may  prevent  the  establishment  of  undertakings  of  that  nature, 
or  in  any  way  interfere  with  the  regularity  of  their  fimctions. 

B    IX,  1  31 
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Conviene  que  el  ejercicio  de  esa  autorizacion  y  el  goce  de  las  franquicias  que 
por  virtud  de  ellas  se  otorguen  a  las  Compaiiias  de  Seguros  maritimos,  queden 
sujetos  a  las  reglas  uniformes  invariables  y  de  antemano  conocidas,  4  fin  de  que 
por  igual  disfiuten  de  la  concesion  todas  las  empresas  a  quienes  favorece.  Movido 
por  estas  consideraciones,  el  Presidente  de  la  Repiiblica  ha  tenido  a  bien  disponer 
que  se  observen  las  reglas  que  siguen: 

Primera.  Las  Compafiias  Nacionales  6  extranjeras  que  se  dediquen  exclusiva- 
mente  d.  operaciones  de  Seguros  maritimos,  no  quedan  obligadas  a  cumplir  con 
todos  los  requisites  que  exige  la  ley  de  16  de  Diciembre  de  1892,  en  sus  arts.  3.° 
y  4.  °,  sino  unicamente  a  Uenar  las  siguientes  formalidades :  I.  A  nombrar  un  repre- 
sentante  facultado  para  entenderse  con  las  autoridades  y  con  los  particulares  en 
todo  lo  que  conforme  a  las  leyes  fuere  necesario;  —  II.  A  remitir  a  la  Secretaria 
de  Hacienda  copia  certificada  de  la  escritura  de  Sociedad  y  de  los  Estatutos  apro- 
bados  en  junta  general;  —  III.  A  remitir  a  la  mencionada  Secretaria  el  certificado 
de  haberse  constituido  la  garantia  de  que  habla  la  regla  siguiente: 

Segunda.  Queda  reducida  a  5000  pesos  la  garantia  que  conforme  al  art.  7." 
de  la  expresada  ley  de  16  de  Diciembre  de  1892,  deben  constituir  las  Compafiias 
nacionales  de  Seguros  maritimos  a  que  se  refiere  la  regla  anterior;  y  a  10  000  pesos 
la  que  deben  otorgar  las  Compafiias  extranjeras  en  cumplimiento  del  art.  8.°  de 
la  misma  ley. 

Tercera.  Si  las  Compafiias  de  Seguros  maritimos,  ya  establecidas  6  que  se 
establezcan  en  el  pais,  practican,  ademas,  algunas  otras  operaciones  de  Seguros 
de  diverso  genero,  no  tienen  aptitud  para  gozar  de  las  exenciones  que  autoriza  el 
decreto  de  12  de  Diciembre  de  1893,  sino  que  reportan  todas  y  cada  una  de  las 
obligaciones  que  la  ley  de  16  de  Diciembre  de  1892  impone  a  las  Compafiias  de 
Seguros. 

Cuarta.  La  personas  que  sin  haberse  constituido  en  Sociedad,  hagan  opera- 
ciones de  Seguros  maritimos,  quedan  obligadas  a  manifestarlo  a  la  Secretaria  de 
Hacienda,  expresando  el  proposito  que  tengan  de  dedicarse  a  estas  operaciones, 
y  el  lugar  de  su  domicilio.  Quedan  tambien  obligadas  a  otorgar,  sean  nacionales 
6  extranjeras,  la  garantia  de  5000  pesos  a  que  se  refiere  la  segunda  de  estas  reglas. 

Quinta.  Las  casas  de  comercio  que  no  se  anuncien  al  publico  como  Com- 
pafiias aseguradoras,  ni  tengan  establecido  giro  especial  para  operaciones  de  esta 
clase,  podran  obtener  de  la  Secretaria  de  Hacienda  la  exencion  de  todo  requisite 
y  el  permiso  para  asegurar  contra  siniestros  de  mar  determinadas  mercancias, 
en  favor  de  las  personas  que  constituyan  su  cUentela  habitual. 

Sexta.  Toda  persona  6  Compafiia  que  practique  operaciones  de  Seguros  de 
cualquiera  especie,  queda  obUgada,  bajo  las  penas  que  la  ley  sefiala  k  llenar  las 
demas  prescripciones  de  la  ley  de  16  de  Diciembre  de  1892,  que  no  se  opongan  4 
las  exenciones  concedidas  por  la  Secretaria  de  Hacienda. 


Comercio  Internacional. 


I.  Tratados. 

Alemanla.  —  5  de  Diciembre  de  1882.  —  Tratado  de  Amistad,  Comercio  y  Nave- 
gacion. 

24  de  Mayo  de  1892.  —  Convencion  para  el  cambio  de  Paquetes  Postales. 

21  de  Noviembre  de  1894.  —  Convencion  en  que  se  reforma  el  pirrafo 
primero  del  articulo  IV.  de  la  de  24  de  Mayo  de  1892. 

16  de  Agosto  de  1898.  —  Tratado  para  la  Proteccion  de  Marcas  de  Pabrica. 
B^lgica.  —  12  de  Mayo  de  1881.  —  Convencion  para  la  Extradiccion  de  Criminales. 

7  de  Junio  de  1895.  —  Tratado  de  Amistad,  Comercio  y  Navegacion. 
Bolivia.  —  29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obhgatorio. 
China.  —  14  de  Diciembre  de  1899.  —  Tratado  de  Amistad,  Comercio  y  Navegacion. 
Ecuador.  —  10  de  JuMo  de  1888.  —  Tratado  de  Amistad,  Comercio  y  Navegacion. 
Espana.  —  17  de  Noviembre  de  1881.  —  Tratado  para  la  Extradicion  de  Criminales. 

11  de  Octubre  de  1901.  —  Convencion  sobre  LegaUzacion  de  firmas. 

11  de  Enero  de  1902.  —  Tratado  de  Arbitraje. 

26  de  Marzo  de  1903.  —  Tratado  sobre  Propiedad  Literaria  y  Artistica. 
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It  is  fitting  that  the  exercise  of  that  authorisation  and  the  enjoyment  of  the 
franchises  which  by  virtue  thereof  may  be  granted  to  marine  insurance  companies, 
should  be  subject  to  uniform  invariable  rules  known  beforehand,  so  that  all  the 
undertakings  favoured  thereby  may  enjoy  the  concession  equally.  Moved  by  these 
considerations,  the  President  of  the  Republic  has  thought  well  to  provide  that  the 
following  rules  be  observed: 

First.  National  and  foreign  companies  which  devote  themselves  exclusively 
to  operations  of  marine  insurance,  are  not  obUged  to  comply  with  all  the  require- 
ments demanded  by  the  Law  of  16  December  1892  in  articles  3  and  4  thereof,  but 
only  to  observe  the  following  formalities :  I.  To  appoint  a  representative  empowered 
to  arrange  everything  that  may  be  necessary  according  to  law  with  the  authorities 
and  with  individuals :  —  II.  To  send  to  the  Secretary  to  the  Treasury  a  certified 
copy  of  the  instrument  of  association  and  of  the  articles  as  approved  by  general 
meeting ;  —  III.  To  send  to  the  said  Secretary  the  certificate  of  the  guaranty,  mention- 
ed in  the  following  rule,  having  been  constituted. 

Second.  The  guaranty,  which  in  accordance  with  article  7  of  the  said  Law  of 
16  December  1892  has  to  be  constituted  by  the  national  companies  of  marine  insur- 
ance, mentioned  in  the  preceding  rule,  is  reduced  to  5000  'pesos;  and  that  which 
foreign  companies  have  to  execute  in  fulfilment  of  article  8  of  the  said  Law,  to  10,000. 

Third.  If  marine  insurance  companies,  already  established  or  to  be  established 
in  the  country,  also  practise  any  other  insurance  operations  of  a  different  kind, 
they  have  no  right  to  enjoy  the  exemptions  authorised  by  the  Decree  of  12  Decem- 
ber 1893,  but  are  subject  to  each  and  all  of  the  obligations  imposed  on  insurance 
companies  by  the  Law  of  16  December  1892. 

Fourth.  Persons  who  effect  marine  insurance  operations  without  an  association 
having  been' formed,  are  bound  to  declare  the  fact  to  the  Secretary  to  the  Treasury, 
and  to  state  their  intention  to  devote  themselves  to  these  operations,  and  the  place 
of  their  domicil  or  address.  They  are  also  obliged  to  execute  the  guaranty  of  5000 
pesos  referred  to  in  the  second  of  these  rules,  whether  they  are  nationals  or  foreigners. 

Fifth.  Commercial  houses  which  do  not  announce  themselves  to  the  public 
as  insurance  companies,  and  have  not  established  a  special  business  for  operations  of 
this  kind,  may  obtain  from  the  Secretary  to  the  Treasury  an  exemption  from  all 
requirements  and  a  licence  for  insuring  certain  goods  against  casualties  by  sea, 
in  favour  of  persons  who  constitute  their  habitual  clientele. 

Sixth.  AU  persons  who  and  companies  which  effect  insurance  operations  of  any 
kind  are  bound,  under  the  penalties  appointed  by  the  law,  to  observe  such  other 
provisions  of  the  Law  of  16  December  1892,  as  are  not  inconsistent  with  the  exemp- 
tions granted  by  the  Secretary  to  the  Treasury. 


International  Trade. 


I.  Treaties. 

Germany.  —  5  December  1882.  —  Treaty  of  Friendship,  Commerce  and  Naviga- 
tion. 

24  May  1892.  —  Convention  for  the  exchange  of  postal  parcels. 

21  November  1894.  —  Convention  amending  the  first  paragraph  of  ar- 
ticle IV  of  the  Convention  of  24  May  1892. 

16  August  1898.  —  Treaty  for  the  protection  of  trade-marks. 
Belgium.  —  12  May  1881.  —  Convention  for  the  extradition  of  criminals. 

7  June  1895.  —  Treaty  of  Friendship,  Commerce  and.  Navigation. 
Bolivia.  —  29  January  1902.  —  Treaty  concerning  obhgatory  arbitration. 
China.  —  14  December  1899.  —  Treaty  of  Friendship,  Commerce  and  Navigation; 
Ecuador.  —  10  July  1888.  —  Treaty  of  Friendship,   Commerce  and  Navigation. 
Spain.  —  17  November  1881.  —  Treaty  for  the  extradition  of  criminals. 

11  October  1901.  —  Convention  on  the  legalisation  of  signatures. 

11  January  1902.  —  Arbitration  Treaty. 

26  March  1903.  —  Treaty  on  hterary  and  artistic  property. 
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Estados  Unidos  de  America.  —  2  de  Pebrero  1842.  —  Tratado  de  Paz,  Amistad  y 
Limites. 

30  de  Diciembre  1853.  —  Tratado  de  Limites. 

29  de  Julio  de  1882.  —  Convencion  para  reponer  los  Monumentos  que 
marcan  la  Linea  Divisoria  entre  Paso  del  Norte  y  el  Oceano  Pacifico. 

12  de  Noviembre  de  1884.  —  Convencion  respecto  de  la  Linea  Divisoria 
entre  los  dos  paises  en  la  parte  que  sigue  el  lecho  del  Eio  Grande  y  del  Rio  Gila. 

1.°  de  Marzo  de  1889.  —  Convencion  para  el  establecimiento  de  una  Comi- 
sion  Internacional  de  Limites  que  decida  las  cuestiones  que  se  susoiten  por  las 
desviaoiones  en  el  cauce  de  los  Rios  Bravo  del  Norte  y  Colorado. 

22  de  Pebrero  de  1899.  —  Tratado  para  la  Extradiccion  de  Criminales. 

2  de  Septiembre  de  1899.  —  Convencion  sobre  Giros  Postales. 

21  de  Noviembre  de  1900.  —  Convencion  en  que  se  prorroga  indefinida- 
mende  el  plazo  fijado  en  la  de  1.°  de  Marzo  de  1889. 

25  de  JuMo  de  1902.  —  Convencion  adicional  al  Tratado  para  la  Extra- 
diccion de  Criminales. 
Francia.  —  27  de  Noviembre  de  1886.  —  Tratado  de  Amistad,  Comercio  y  Nave- 
gacion. 

10  de  Diciembre  de  1891.  —  Convencion  para  el  Cambio  de  Paquetes 
Postales. 

Reglamento  de  22  de  Enero  de  1892  para  la  observancia  de  la  Convencion 
anterior. 

10  de  Abril  de  1899.  —  Convencion  sobre  Propiedad  Industrial. 
Guatemala.  —  27  de  Septiembre  de  1882.  —  Tratado  de  Limites. 

19  de  Mayo  de  1894.  —  Convencion  para  la  Extradiccion  de  Criminales. 
2  de  Abril  1899.  —  Convenio  entre  los  respectivos  Jefes  de  las  Comisiones 
de  Limites. 

29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 
Imperio  Alemdn.    (Vease  Alemania.) 
Italia.  —  20  de  Agosto  de  1888.  —  Convencion  sobre  Nacionalidad. 

16  de  Abril  1890.  —  Tratado  de  Amistad,  Comercio  y  Navegacion. 

22  de  Mayo  de  1899.  —  Tratado  para  la  Extradicion  de  Criminales. 
Jap6n.  —  30  de  Noviembre  de  1888.  —  Tratado  de  Amistad,  Comercio  y  Navegacion. 
Nicaragua.  —  6  de  Noviembre  de  1900.  —  Tratado  de  Amistad  y  Comercio. 
Paises  Bajos.  —  22  de  Septiembre  de  1897.  —  Tratado  de  Amistad  y  Comercio. 
Paraguay.  —  29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 
Persia.  —  14  de  Mayo  de  1902.  —  Tratado  de  Amistad  y  Comercio. 

Per6.  —  29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 
Reino  Unido  de  la  Gran  Bretana  6  Irlanda.  —  7  de  Septiembre  de  1886.  —  Tratado 
para  la  Extradicion  de  Criminales. 

27  de  Noviembre  de  1888.  —  Tratado  de  Amistad,  Comercio  y  Navegacion. 
15  de  Febrero  de  1889.    —    Convencion  para  el  cambio  de  Paquetes 
Postales. 

Reglamento  de  12  de  Marzo  de  1890  para  la  ejecucion  de  la  Convencion 
anterior. 

Reglamento  de  12  de  Marzo  de  1890,  a  que  deberan  sujetarse,  en  sus  opera- 
ciones,  los  Empleados  Piscales,  de  acuerdo  con  los  de  Correos,  para  el  cumpU- 
miento  de  la  Convencion  Postal  anterior. 

8  de  Julio  de  1893.  —  Tratado  de  Limites  entre  Yucatan  y  Belice. 
25  de  Febrero  de  1897.  —  Convencion  en  que  se  reforma  el  articulo  IV 
de  la  de  24  de  Mayo  de  1892. 
Repiiblica  Argentina.  —  29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 
RepAblica  Dominicana.  —  29  de  Marzo  de  1890.  —  Tratado  de  Amistad,  Comercio 
y  Navegacion. 

29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 
Reptiblica  de  el  Salvador.  —  24  de  Abril  de  1893.  —  Tratado  de  Amistad,  Comeroio 
y  Navegacion. 

29  de  Julio  de  1895.  —  Convencion  para  el  Cambio  de  PubUcaciones. 
29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 
Suecia  y  Noruega.  —  29  de  JuUo  y  15  de  Diciembre  de  1885.  —  Tratado  de  Amistad, 
Comercio  y  Navegacion. 
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United  States  of  America.  —  2  February  1842.  —  Treaty  of  Peace  and  Friendship 
and  on  boundaries. 

30  December  1853.  —  Treaty  on  boundaries. 

29  July  1882.  —  Convention  as  to  replacing  the  monuments  marking  the 
dividing  line  between  Paso  del  Norte  and  the  Pacific  Ocean. 

12  November  1884.  —  Convention  as  to  the  dividing  line  between  the  two 
coimtries  in  the  part  that  follows  the  bed  of  the  River  Grande  and  the  River 
Gila. 

1  March  1889.  —  Convention  as  to  the  establishment  of  an  International 
Boundaries  Commission  to  decide  questions  arising  from  deviations  in  the  bed 
of  the  Bravo  del  Norte  and  Colorado  Rivers. 

22  February  1899.  —  Treaty  for  the  extradition  of  criminals. 

2  September  1899.  —  Convention  on  postal  orders. 

21  November  1900.  —  Convention  iudefinitely  extending  the  period  fixed 
by  the  Convention  of  1  March  1889. 

25  July  1902.  —  Convention  additional  to  the  Treaty  on  the  extradition 
of  criminals. 
France.  —  27  November  1886.  —  Treaty  of  Friendship,  Commerce  and  Navigation. 

10  December  1891.  —  Convention  for  exchanging  postal  parcels. 

Regulation  of  22  January  1892  for  observing  the  previous  Convention. 

10  April  1899.  —  Convention  on  industrial  property. 
Guatemala.  —  27  September  1882.  —  Boundaries  Treaty. 

19  May  1894.  —  Convention  for  the  extradition  of  criminals. 
2  AprU  1899.  —  Convention  between  the  Heads  of  the  Boundaries  Com- 
missions. 

29  January  1902.  —  Treaty  on  obligatory  arbitration. 

Italy.  —  20  August  1888.  —  Convention  on  Nationality. 

16  AprU  1890.  —  Treaty  of  Friendship,  Commerce  and  Navigation. 

22  May  1899.  —  Treaty  for  the  extradition  of  criminals. 

Japan.  —  30  November  1888.  —  Treaty  of  Friendship,  Commerce  and  Navigation. 
Nicaragua.  —  6  November  1900.  —  Treaty  of  Friendship  and  Commerce. 
Holland.  —  22  September  1897.  —  Treaty  of  Friendship  and  Commerce. 
Paraguay.  —  29  January  1902.  —  Treaty  on  obligatory  arbitration. 
Persia.  —  14  May  1902.  —  Treaty  of  Friendship  and  Commerce. 
Peru.  —  29  January  1902.  —  Treaty  on  obligatory  arbitration. 
United  Kingdom  of  Great  Britain  and  Ireland.  —  7  September  1886.  —  Treaty 
for  the  extradition  of  criminals. 

27  November  1888.  —  Treaty  of  Friendship,  Commerce  and  Navigation. 
15  February  1889.  —  Convention  for  the  exchange  of  postal  parcels. 

Regulation  of  12  March  1890  for  the  execution  of  the  preceding  Convention. 

Regulation  of  12  March  1890,  to  which  Fiscal  employees  together  with 
Postal  employees  have  to  be  subject  in  their  operations,  for  the  purpose  of 
fulfilling  the  preceding  Postal  Convention. 

8  July  1893.  —  Boundary  Treaty  between  Yucatan  and  BeUze. 
25  February  1897.  —  Convention  amending  article  IV  of  the  Convention 
of  24  May  1892. 
Argentina.  —  29  January  1902.  —  Treaty  on  obligatory  arbitration. 
Santo  Domingo.  —  29  March  1890.  —  Treaty  of  Friendship,  Commerce  and  Navigation. 

29  January  1902.  —  Treaty  on  obligatory  arbitration. 
Salvador.  —  24  April  1893.  —  Treaty  of  Friendship,  Commerce  and  Navigation. 

29  July  1895.  —  Convention  on  the  exchange  of  publications. 
29  January  1902.  —  Treaty  on  obligatory  arbitration. 
Sweden  and  Norway.  —  29  July  and  15  December  1885.  —  Treaty  of  Friendship, 
Commerce  and  Navigation. 
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Uruguay.  —  29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 
Varias  Naciones.  —  5  de  Julio  de  1890.  —  Convencion  para  la  Publicacion  de  Tarifas 
Aduanales. 

Reglamento  de  5  de  Jxilio  de  1890  para  la  ejecucion  de  la  Convenciou 
anterior. 

15  de  Junio  de  1897.  —  Convencion  Postal  Universal. 

Reglamento  de  pormenor  y  orden  para  la  ejecucion  de  la  Convencion 
anterior. 

Convenio  referente  a  la  Introduccion  de  Libretas  de  Identidad  en  el  Traf ico 
Postal  Internacional. 

29  de  Enero  de  1902.  —  Tratado  sobre  Arbitraje  Obligatorio. 

10  de  Junio  de  1903  (fecha  de  la  adhesion).   Convencion  para  la  Proteccion 
de  la  Propiedad  Industrial. 

Protocolo  de  Clausura. 

Protocolo  concerniente  a  la  dotacion  de  la  Oficina  Internacional  para  la 
Proteccion  de  la  Propiedad  Industrial. 

Acta  adicional  de  14  de  Diciembre  de  1900,  en  que  se  modifican  la  Con- 
vencion de  20  de  Marzo  de  1883  y  el  Protocolo  de  Clausura  anexo. 


II.  Leyes  Consulares. 

Las  leyes  Consulares  de  Mexico  se  ban  inspirado,  como  todas  las  de  su  espeoie, 
en  el  fin  del  desarroUo  del  comercio  internacional  del  pais,  y  en  el  de  la  proteccion 
a  los  nacionales  que  residan  en  el  Extranjero.  Las  leyes  a  6ste  respecto  funda- 
mentales,  puede  decirse,  son:  la  promulgada  sobre  establecimiento  de  agendas 
consulares  en  12  de  Febrero  de  1834;  el  reglamento  del  Cuerpo  Consular,  expedido 
de  acuerdo  con  el  articulo  11  de  la  Ley,  en  16  de  Septiembre  de  1871;  y  la  ley  de 
26  de  Noviembr«  de  1859  que  contiene  los  preceptos  de  derecho  mexicano  relati- 
ves a  los  agentes  comerciales  en  el  territorio  de  la  Nacion. 

Estas  disposiciones  fundamentals,  que  se  refieren  a  los  consules  mexicanos 
las  dos  primeras,  senalan  indistintamente  sus  atribuciones  en  los  dos  ordenes  de 
ideas  enunciados,  esto  es,  la  prosperidad  del  comercio  internacional  y  la  proteccion 
de  los  nacionales  en  el  Extranjero.  Pero  el  articulo  23  del  Reglamento,  contraria- 
mente  a  la  opinion  de  la  doctrina  moderna,  manifiesta  que  el  principal  deber  de 
los  Consules  es  procurar  el  desarroUo  y  prosperidad  del  comercio  entre  la  Republica 
y  el  pais  de  su  residencia,  teniendo  secundariamente  el  de  velar  por  los  intereses 
generales  por  la  Republica  y  el  de  proteger  a  los  ciudadanos  mexicanos.  La  doctrina 
moderna  estima  la  proteccion  de  los  nacionales  en  el  Extranjero  como  la  parte 
principal  de  la  mision  del  Consulado. 

Las  atribuciones  conferidas  a  los  agentes  6  empleados  del  Cuerpo  Consular 
las  senala  el  articulo  13  del  citado  reglamento,  y  al  senalarlas  de  una  manera  general, 
determina  al  propio  tiempo  el  objeto  de  esta  Institucion  de  Derecho  Internacional. 
Dice  asi  el  art.  13:  «Todos  los  agentes  6  empleados  del  Cuerpo  Consular,  procuraran 
con  el  mayor  empeiio  favorecer  el  comercio  entre  la  Republica  y  los  respectivos 
paises  de  su  establecimiento ;  dar  proteccion  a  los  mexicanos  transeuntes  6  residentes 
en  ellos;  defender  el  buen  nombre  de  la  Republica;  instruir  al  Grobierno  de  cuanto 
juzguen  de  interes  en  estos  particulares,  y  merecer  la  consideracion  de  las  autoridades 
y  habitantes,  principalmente  de  los  que  se  dedican  al  comercio,  de  sus  respectivos 
distritos».  Estas  atribuciones  se  haUan  especificadas  luego  en  el  mismo  Reglamento, 
y  aunque  la  ley  no  las  distingue  expresamente,  si  debe  decirse  que  estan  consignadas 
en  eUa  las  funciones  de  observacion  y  las  de  ejecucion  que  el  estudio  ha  descubierto 
en  las  funciones  consulares,  y  por  las  que  se  ve  que  Mexico  no  se  ha  apartado, 
no  obstante  la  antigua  fecha  de  la  ley,  de  los  usos  del  comercio  ni  de  los  prinoipios 
de  la  doctrina,  en  general  hablando,  al  redactar  las  leyes  sobre  la  Institucion 
Consular. 

En  lo  que  se  refiere  al  desarroHo  y  prosperidad  del  comercio  entre  la  RepiibUca 
y  el  pais  de  la  residencia  del  Consul,  principal  deber  de  6ste,  segun  se  ha  dicho,  se 
distinguen  bien  las  funciones  de  ejecucion  de  las  leyes  mercantiles  mexicanas  en  los 
casos  de  comercio  de  importacion  a  Mexico,  y  las  funciones  de  observacion  sobre 
los  usos  del  comercio  en  el  pais  de  su  residencia  y  leyes  adaptables  al  nuestros  necesi- 
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Uruguay.  —  29  January  1902.  —  Treaty  on  obligatory  arbitration. 
Various  Nations.  —  5  July  1890.  —  Convention  for  the  publication  of  Customs 
Tariffs. 

Regulation  of  5   June  1870  for  carrying  out  the  preceding  Convention. 

15  June  1897.  —  Universal  Postal  Convention. 

Regulation  of  details  and  order  for  carrying  out  the  preceding  Convention. 

Convention  relating  to  the  introduction  of  labels  of  identity  in  the  Inter- 
national Postal  Traffic. 

29  January  1902.  —  Treaty  on  obligatory  arbitration. 

10  June  1903  (date  of  adhesion).  Convention  for  the  Protection  of  Industrial 
Property. 

Closing  protocol. 

Protocol  concerning  the  endowment  of  the  International  Office  for  the 
Protection  of  Industrial  Property. 

Additional  minute  of  14  December  1900,  modifying  the  Convention  of 
20  March  1883  and  the  annexed  closing  Protocol. 


II.  Consular  Laws. 

The  Consular  Laws  of  Mexico  were  inspired,  like  all  others  of  their  kind,  with 
the  desire  of  developing  the  international  trade  of  the  coiuitry,  and  for  the  protec- 
tion of  nationals  residing  abroad.  What  may  be  called  the  fundamental  Laws  in 
this  respect  are :  the  one  promulgated  concerning  the  establishment  of  consular  agencies 
on  12  February  1834;  the  Regulation  of  the  Consular  Body,  issued  under  article  11 
of  the  Law  on  16  September  1871 ;  and  the  Law  of  26  November  1859,  containing 
the  precepts  of  the  Mexican  law  with  relation  to  consular  agents  in  the  territory 
of  the  Nation. 

These  fundamental  enactments,  the  first  two  whereof  refer  to  Mexican  Consuls, 
distinctly  define  their  powers  in  the  two  classes  of  ideas  enunciated,  that  is,  the 
prosperity  of  the  international  trade  and  the  protection  of  Nationals  abroad.  But, 
contrary  to  the  opinion  of  modem  writers,  article  23  of  the  Regulation  shows  that 
the  principal  duty  of  Consuls  is  to  favour  the  development  and  prosperity  of  trade 
between  the  Republic  and  the  country  where  they  reside,  while  in  the  second  place 
they  have  the  duty  of  watching  over  the  general  interests  of  the  Republic  and  of  pro- 
tecting Mexican  citiziens.'  The  modem  doctrine  considers  the  protection  of  Nation- 
als abroad  as  the  chief  part  of  the  mission  of  the  Consulate. 

The  powers  conferred  on  the  agents  or  employees  of  the  Consular  Body  are 
defined  by  article  13  of  the  said  Regulation,  and  while  defining  them  in  general 
terms,  it  at  the  same  time  determines  the  object  of  this  institution  of  International 
Law.  Art.  13  speaks  as  foUow:  "All  agents  and  employees  of  the  Consular  Body 
shall  with  the  greatest  endeavour  contrive  to  favour  the  trade  between  the  Republic 
and  the  respective  countries  where  they  are  established;  to  give  protection  to 
Mexican  transients  or  residents  therein ;  to  defend  the  good  name  of  the  Republic ; 
to  give  the  Government  information  about  what  they  consider  of  interest  in  these 
matters  and  as  meriting  the  consideration  of  the  authorities  and  inhabitants,  and 
principally  of  those  who  devote  themselves  to  trade  in  their  respective  districts."  These 
powers  are  then  to  be  found  specified  in  the  said  Regulation,  and  although  the  Law 
fails  to  distinguish  them  expressly,  it  must  be  admitted  that  there  are  set  out 
therein  both  the  functions  of  observation  and  those  of  execution  which  have  been 
discovered  by  study  in  the  consular  functions,  and  by  which  it  may  be  seen  that, 
notwithstanding  the  ancient  date  of  the  Law,  Mexico  has  not  departed  from  the  usages 
of  commerce  or,  speaking  generally,  from  its  doctrinal  principles,  in  drafting  the 
Laws  on  the  Consular  Body. 

As  regards  the  development  and  prosperity  of  trade  between  the  Republic 
and  the  country  where  the  Consul  resides  (his  chief  duty,  as  has  already  been  said), 
there  is  a  clear  distinction  between  the  functions  of  carrying  out  the  Mexican  commer- 
cial laws  in  cases  of  import-trade  to  Mexico,  and  the  functions  of  observation  over 
the  usages  of  trade  in  the  country  where  he  resides  and  the  laws  adaptable  to  our 
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dades  del  mismo  comercio  con  relacion  4  los  productos  mexicanos,  asi  como  las 
referentes  a  la  mayor  facilidad  de  los  trasportes  y,  en  una  palabra,  sobre  los  datos 
todos  que  tiendan  a  que  el  Gobierno  de  la  Republica  inicie  las  leyes  y  disposiciones 
conducentes  &  la  mayor  prosperidad  del  comercio  Internacional  en  el  pais.  Estas 
funciones  de  observacion  e  informacion  de  los  consules  no  pueden  determinarse 
individualmente,  puesto  que  dependen  de  circunstancias  especiales,  entre  las  que 
debe  contarse  la  oportunidad;  y  por  tal  motive,  el  Reglamento  en  sus  articulos  25 
y  37  a  39  se  expresa  en  t6rminos  generales  al  dar  a  los  consules  mexicanos  instruc- 
ciones  para  desempenar  su  cometido  en  este  punto  importantisimo. 

No  asi  las  funciones  de  la  ejecucidn,  en  lo  relativo  siempre  al  comercio  Inter- 
nacional, sobre  las  que  tienen  los  Consules  de  Mexico  preceptos  bien  explicados  y 
precisos :  el  art.  24  del  Reglamento  citado  les  impone  el  deber  de  vigilar  cuidadosa- 
mente  el  cumplimiento  de  los  Tratados  celebrados  entre  Mexico  y  el  pais  en  que 
residen,  y  el  cumplimiento  tambi6n  de  las  demas  leyes  y  reglamentos  sobre  el 
comercio  de  navegacion;  el  articulo  27  les  obHga  a  instruir  a  los  comerciantes  6 
capitanes  de  buque  que  traten  de  emprender  negocios  con  Mexico,  en  las  reglas 
y  prevenciones  que  deberan  observar,  y  esto  con  la  mira  de  proporcionar  al  comercio 
las  mayores  faciUdades  y  evitar  faltas  6  errores  involuntarios.  Tanto  los  tratados 
cuyo  cumplimiento  deben  vigilar,  como  las  reglas  y  prevenciones  sobre  las  que 
deben  instruir,  son  derecho  positivo,  leyes  precisas  que  ban  de  tener  sabidas  para 
llenar  su  mision  en  los  casos  concretos  que  requiera  su  ayuda  el  ensanche  del  co- 
mercio de  Mexico  con  el  de  las  otras  Naciones. 

Estos  casos  concretos  son  los  que  determinan  el  objeto  principal  de  la  ley,  segun 
se  infiere  de  la  simple  lectura  de  sus  preceptos.  Con  todo  y  ser  importantisimo  el 
deber  para  los  consules  de  informar  sobre  las  condiciones  del  comercio  extranjero 
en  relacion  con  el  mexicano,  la  ley  ha  ordenado  la  preferente  atencion  a  los  casos 
de  hecho  del  comercio  internacional  que  se  refiera  a  nuestro  pais,  a  las  necesidades 
del  dia,  puede  decirse,  de  este  trafico,  y  a  satisfacerlas  atiende  por  medio  de  sus 
disposiciones,  dejando  sin  embargo  a  los  consules  libertad  de  accion  en  los  medios 
por  los  que  hayan  de  cumplir  esta,  aparte  de  su  cometido. 

Pero  el  ejercicio  del  comercio  internacional  importa  mucho  d  la  hacienda 
publica  de  los  Estados,  para  que  desde  un  principio  hubiere  de  pensarse  en  utilizar 
la  situaci6n  de  los  consules  con  el  objeto  de  asegurar  el  cumplimiento  de  las  leyes 
fiscales,  en  orden  a  la  importacion.  Con  efecto,  como  es  sabido,  los  derechos  que 
causan  las  mercancias  importadas  constituyen  ingresos  considerables  al  Erario  del 
Estado  en  que  se  introducen,  y  con  el  fin  de  que  no  se  defrauden  los  derechos  de 
iste,  se  ha  atribuido  por  la  legislacidn  facultades  a  los  consules,  que  se  ejercen  por 
la  requisitacion  de  los  documentos  que  acreditan  las  operaciones  mercantiles  de 
Nacion  a  Nacion.  De  aqui  el  que  las  leyes  que  se  refieren  al  comercio  exterior 
contengan  los  preceptos  referentes  a  las  funciones  de  los  consules  dandoles  inter- 
vencion  en  las  empresas  de  los  comerciantes,  y  que,  a  este  tenor,  nuestra  ley  de 
comercio  internacional,  que  es  la  Ordenanza  General  de  Aduanas,  consagre  varias 
de  sus  disposiciones  a  especificar  detaUadamente  la  intervencion  consular. 

En  la  exposicion  que  va  a  seguir  de  las  Leyes  Consulares,  se  copian  en  capitulos 
separados  las  prevenciones  de  la  Ordenanza  General  de  Aduanas  relativas  a  los 
consules  mexicanos,  y  dictadas  para  cuidar  los  derechos  fiscales  de  la  Republica. 
Sujetas  las  leyes  de  impuesto,  a  cuyo  genero  pertenece  la  Ordenanza,  k  constantes 
modificaciones,  no  ha  escapado  de  esta  regla  nuestra  ley  de  comercio  exterior,  aun 
en  lo  que  se  refiere  a  los  consules;  pero  como  fuera  largo  y  quiza  inutU  escribir  la 
reforma  sucesiva  que  varios  de  sus  preceptos  han  sufrido,  solo  se  consignan  como 
estan  vigentes,  que  es  lo  provechoso  a  los  comerciantes. 

Por  lUtimo,  los  consules  en  su  mision  de  proteger  a  los  ciudadanos  mexicanos, 
ejercen  sus  funciones  de  ejecucion:  1.°  Protegiendo  directamente  a  los  nacionales;  — 
2.°  Desempenando  funciones  notariales;  —  3.°  Desempenando  funciones  de  Juez 
del  Estado  Civil,  y  4.°  Desempeiiando  los  de  arbitro  arbitrador  en  asuntos  comer- 
ciales  de  los  nacionales  del  pais  que  representa,  y  cuando  para  ello  scan  requeridos 
por  los  interesados. 

Con  respecto  a  su  mision  de  proteccion,  el  articulo  43  del  Reglamento  les  im- 
pone reclamar  para  si  y  para  los  mexicanos,  respectivamente,  los  derechos,  privi- 
legios,  exenciones  6  inmunidades  que  tengan  en  el  pais  de  su  residencia  los  Agentes 
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needs  of  the  said  trade  with  relation  to  Mexican  produce,  as  well  as  those  which 
refer  to  greater  facility  for  transport  and,  in  one  word,  over  all  facts  which  tend 
to  induce  the  Government  to  initiate  such  laws  and  provisions  as  conduce  to  the 
greater  prosperity  of  international  trade  in  the  country.  These  consular  functions 
of  observation  and  information  cannot  be  individually  determined,  as  they  depend 
on  special  circumstances,  among  which  the  occasion  must  be  reckoned ;  and  therefore 
the  Regulation  (arts.  25  and  37  to  39)  is  expressed  in  general  terms  in  giving  instruc- 
tions to  the  consuls  of  Mexico  for  the  discharge  of  their  commission  in  this  most 
important  particular. 

The  functions  of  execution  are  not  in  that  condition,  so  far  as  they  relate  to 
international  trade,  as  the  Consuls  of  Mexico  have  thoroughly  explained  and  precise 
instructions  on  this  matter.  Article  24  of  the  said  Regulation  lays  on  them  the 
duty  of  carefully  watching  over  the  fulfilment  of  the  Treaties  made  between  Mexico 
and  the  country  where  they  reside,  and  the  fulfilment  also  of  the  other  laws  and 
regulations  which  concern  the  shipping  trade.  Article  27  obliges  them  to  acquaint 
the  traders  and  shipmasters  who  propose  to  undertake  business  with  Mexico, 
with  the  rules  and  warnings  which  they  will  have  to  observe,  this  being  with  the 
view  of  affording  the  greatest  facilities  to  commerce  and  avoiding  involuntary 
faults  and  mistakes.  Both  the  treaties  whose  fulfilment  they  have  to  watch  over, 
and  the  rules  and  warnings  about  which  they  have  to  give  information  are  part 
of  the  positive  law,  being  necessary  laws  which  they  have  to  know  in  order  to 
fulfil  their  mission  in  those  concrete  cases  in  which  the  expansion  of  the  trade  of 
Mexico  with  other  nations  requires  their  assistance. 

These  concrete  cases  are  what  determine  the  chief  object  of  the  Law,  as  is  to 
be  inferred  from  the  mere  reading  of  its  precepts.  Moreover,  as  it  is  very  important 
that  the  Consuls  should  give  information  about  the  conditions  of  foreign  trade 
in  relation  to  the  Mexican,  the  Law  has  ordained  that  preferential  attention  should 
be  given  to  such  cases  in  international  trade  as  in  fact  relate  to  our  country, 
to  the  daily  needs,  as  it  maybe  said,  of  this  traffic,  and  it  applies  itself  to  satisfying 
them  by  means  of  its  provisions,  leaving  to  the  consuls,  however,  liberty  of  action 
as  regards  the  means  by  which  they  are  to  accomplish  this,  apart  from  their  com- 
mission. 

But  carrying  on  international  trade  means  much  to  the  public  Treasury  of 
the  States,  for  which  it  was  necessary  from  the  first  to  think  of  utilising  the  position 
of  the  consuls  with  the  object  of  insuring  the  fulfilment  of  the  fiscal  laws  in  the  matter 
of  imports.  Lideed,  as  is  well  known,  the  duties  borne  by  imported  goods  constitute  a 
considerable  income  to  the  Treasury  of  the  State  into  which  they  are  introduced, 
and  in  order  that  it  may  not  be  defrauded  of  its  duties,  powers  have  been  given 
to  the  consuls  by  legislation,  which  are  exercised  by  inspecting  the  documents 
proving  the  mercantile  operations  between  one  Nation  and  another.  Hence 
it  comes  that  the  laws  which  refer  to  external  trade  contain  precepts  relating  to 
the  functions  of  the  consuls,  giving  them  powers  of  intervention  in  the  undertakings 
of  traders,  and  to  this  subject  our  law  of  international  trade,  which  is  the  General 
Customs  Ordinance,  dedicates  several  of  its  provisions  to  specifying  the  consular 
intervention  in  detail. 

In  the  following  exposition  of  the  Consular  laws,  the  provisions  of  the  Gteneral 
Customs  Ordinance  which  relate  to  the  Mexican  Consuls,  and  were  passed  for  safeguard- 
ing the  fiscal  rights  of  the  Republic,  are  copied  in  separate  chapters.  As  the  Revenue 
laws,  to  which  class  the  Ordinance  belongs,  have  been  subject  to  constant  alteration, 
the  law  of  external  trade  has  been  no  exception  to  the  rule,  even  in  the  parts  referring 
to  the  consuls ;  but  as  it  would  be  long  and  perhaps  useless  to  write  out  the  successive 
amendments  experienced  by  several  of  its  precepts,  only  such  as  are  in  force  are 
set  out,  which  is  really  what  is  useful  to  traders. 

Lastly,  Consuls  in  their  mission  to  protect  Mexican  citizens,  exercise  their 
functions  of  execution:  1.  By  directly  protecting  nationals;  —  2.  By  discharging 
notarial  functions ;  —  3.  By  discharging  the  functions  of  Judges  on  the  civil  side, 
and  4.  By  discharging  those  of  a  judicial  arbitrator  in  the  commercial  matters 
of  nationals  of  the  country  which  they  represent,  and  when  they  are  thereto  requested 
by  the  persons  concerned. 

With  respect  to  their  protective  mission,  article  43  of  the  Regulation  lays 
on  them  the  duty  of  claiming  on  their  own  behalf  and  on  behalf  of  Mexicans 
respectively,  the  rights,  privileges,  exemptions  and  immunities  which  Consular 
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Consulares  y  los  extranjeros  en  general,  basandose  para  hacer  tales  reclamaciones 
en  los  tratados  celebrados  por  la  Eepiiblica.  El  articulo  50  del  mismo  reglamento, 
les  obUga  a  dispensar  proteccion  a  los  mexicanos  residentes  y  transeuntes  en  los 
lugares  de  su  distrito  consiilar,  prestandoles  sus  buenos  oficios  para  con  las  autori- 
dades  locales.  Y  por  fin,  para  no  citar  sino  los  preceptos  culminantes  en  materia 
de  proteccion,  el  articido  64  prescribe  que  provean  a  los  mexicanos  naufragos,  des- 
validos  6  huerfanos,  de  los  medios  mas  indispensables  que  esten  en  su  poder  para 
que  regresen  a  la  Republica. 

En  cuanto  a  las  funciones  notariales,  el  articulo  3559  les  da  inter vencion,  en 
caso  de  testamento  maritimo,  mandando  que  se  deposite  en  su  poder  uno  de  los 
ejemplares  del  testamento,  fechado  y  seUado;  y  el  3566  del  mismo  Codigo  CivU, 
dice  expresamente  que  «los  Secretarios  de  Legacion,  los  Consules  y  los  Viceconsules 
mexicanos  podran  hacer  las  veces  de  Notario  en  el  otorgamiento  de  los  testamentos 
de  los  nacionales,  conformandose  con  los  preceptos  de  6ste  Codigo ». 

Tienen  atribuciones  de  Jueces  de  Estado  Civil  en  los  casos  de  matrimonio 
celebrados  por  mexicanos  en  el  Extranjero,  segun  el  articulo  71  del  Reglamento 
del  Cuerpo  Consular,  y  el  articulo  175  del  Codigo  Civil;  prescribiendo  tambien  el 
articulo  176  del  mismo  Codigo  que  puedan  los  consules  residentes  en  el  lugar  donde 
haya  de  celebrarse  el  matrimonio,  suplir,  en  caso  de  urgencia,  que  no  permita  recurrir 
a  las  autoridades  de  la  Republica,  el  consentimiento  de  los  ascendientes  y  dispensar 
los  impedimentos  que  sean  susceptibles  de  dispensa. 

Son  de  notarse  los  preceptos  contenidos  en  los  articulos  41  y  42  del  Regla- 
mento, que  aluden  al  sistema  de  reciprocidad  internacional  que  informa  las  leyes 
mexicanas  de  Extranjeria,  sistema  cuya  enunciacion  terminante  se  encuentra  en  el 
articulo  32  de  la  Ley  de  Extranjeria,  y  ouyas  otras  disposiciones  se  haUan  dispersas 
en  diversos  cuerpos  de  leyes. 

Hay  que  observar  tambien  que,  contra  lo  que  practican  algunas  naciones  en 
la  actuaHdad,  nuestra  ley  del  consulado  en  el  Reglamento  respective,  establece  la 
categoria  de  consules  generales,  cuyo  oficio  se  extiende  a  todos  6  a  varios  distritos 
consulares  en  el  pais  de  su  residencia,  siendo  los  jefes  de  los  demas  funcionarios  y 
empleados  del  Cuerpo  Consular  mexicano  en  el  mismo  pais. 

Por  ultimo,  no  obstante  la  bondad  de  la  mayoria  de  sus  preceptos,  la  Ley  Con- 
sular mexicana  y  su  Reglamento,  que  ha  servido,  la  primera  por  tres  cuartos 
de  siglo,  y  el  segundo  por  cuarenta  anos,  se  opina  generalmente  que  debe  acomo- 
darse  a  las  nuevas  necesidades  de  nuestras  relaciones  internacionales  de  acuerdo 
con  las  doctrinas  y  practicas  modernas,  y  a  este  efecto  se  prepara  la  iniciativa  de 
reforma  de  tan  importantes  disposiciones  legales. 

En  las  paginas  que  siguen  se  insertan,  como  queda  dicho,  las  principales  leyes, 
circulares  y  disposiciones  legales  que  rigen  la  institucion  del  consulado  en  la  Re- 
publica Mexicana. 

Extracto  del  Reglamento  del  Cuerpo  Consular  Mexicano. 

(De  16  de  Septiembre  de  1871.) 

Art.  1.  Bl  Cuerpo  Consular  se  compone  de  los  agentes  y  empleados  que  siguen : 
Consules  generales;  —  Consules  particulares ;  —  Viceconsules;  —  Agentes  comer- 
ciales,  pubUcos  y  privados;  —  CanciUeres. 

27.  Cuando  sepan  que  algtin  comerciante,  6  capitan  del  buque,  trata  de  em- 
prender  negocios  en  Mexico,  tendran  obligacion  de  instruirlo  de  las  reglas  y  preven- 
ciones  que  debera  observar;  haciendolo  por  escrito  si  la  expedicion  se  organizare 
fuera  del  lugar  de  su  residencia,  para  proporcionar  al  comercio  las  mayores  facUi- 
dades  y  evitar  faltas  6  errores  in  voluntaries. 

29.  Tendran  obhgacion  de  exigir  a  los  capifanes  y  remitentes  de  mercancias 
d  puertos  mexicanos,  siempre  que  eUos  ocurran  al  Consulado,  las  copias  del  mani- 
fiesto  general  y  de  las  facturas  que  a  la  salida  del  buque  deben  presentarles,  con- 
forme  a  lo  prevenido  en  la  Ordenanza  general  de  aduanas  y  sus  aclaraciones  poste- 
riores. 

30.  Con  arreglo  a  estas  disposiciones,  dichos  documentos  deberan  llenar  los 
siguientes  requisites :  A.  El  manifiesto  comprendera,  conforme  al  modelo  num.  2  de 
la  Ordenanza,  las  toneladas  del  buque,  las  marcas,  ntimeros,  peso  y  cantidad  de 
bultos,  clase  de  estos  y  en  general  de  las  mercancias,  senalando  la  materia  de  los 
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Agents  and  foreigners  in  general  possess  ia  the  country  where  they  are  residing,  taking 
their  stand  on  the  Treaties  made  by  the  RepubHc  for  the  purpose  of  making  such 
claims.  Article  50  of  the  said  Regulation  obliges  them  to  give  protection  to  Mexicans 
who  are  resident  or  transient  ia  the  places  within  their  consular  district,  and  to 
render  them  their  good  offices  with  respect  to  the  local  authorities.  And  lastly, 
so  as  only  to  cite  the  prominent  precepts  an  the  subject  of  protection,  article  64 
prescribes  that  they  should  provide  the  most  indispensable  means  which  may  be 
in  their  power  to  shipwrecked,  sick  or  orphaned  Mexicans  to  enable  them  to  return 
to  the  Republic. 

As  regards  their  notarial  functions,  article  3559  gives  them  the  right  of  inter- 
vention in  the  case  of  seamen's  wills,  directing  that  one  of  the  copies  of  the  will 
shall  be  deposited  in  their  control,  dated  and  sealed;  and  art.  3566  of  the  said  Civil 
Code  says  expressly  that  "the  Secretaries  of  Legation,  the  Mexican  Consuls  and 
Vice-consuls  may  do  the  duties  of  a  Notary  in  the  execution  of  wills  of  nationals, 
in  conformity  with  the  precepts  of  this  Code." 

They  have  the  powers  of  Judges  on  the  civil  side  in  cases  of  marriage  solemnised 
by  Mexicans  abroad  under  article  71  of  the  Regulation  of  the  Consular  Corps,  and 
article  175  of  the  Civil  Code;  article  176  of  the  said  Code  prescribing  also  that  the 
Consuls  residing  in  the  place  where  the  marriage  is  to  be  solemnised,  may  supply 
the  consent  of  the  ascendants  and  may  excuse  such  impediments  as  are  susceptible 
thereof,  in  cases  of  urgency  which  do  not  permit  of  recourse  to  the  authorities  of 
the  Republic. 

It  is  necessary  to  note  the  precepts  contained  in  articles  41  and  42  of  the 
Regulation,  which  allude  to  the  system  of  international  reciprocity  which  inspires 
the  Mexican  laws  of  foreign  relations,  a  system  the  explicit  statement  whereof 
is  to  be  found  in  article  32  of  the  Law  on  Foreign  Relations  and  whose  other  provi- 
sions are  scattered  in  different  departments  of  the  law. 

It  should  be  remarked  also  that  contrary  to  the  practice  of  some  nations  at 
the  present  time,  our  Law  of  the  Consulate  in  the  Regulation  thereof  establishes 
the  order  of  Consuls  General,  whose  office  extends  to  all  or  several  consular  districts 
in  the  country  of  their  residence,  they  being  the  chiefs  of  the  other  functionaries 
and  employees  of  the  Mexican  Consular  Corps  in  the  same  country. 

Lastly,  notwithstanding  the  excellence  of  the  majority  of  its  precepts,  the  Mexi- 
can Consular  Law  and  the  Regulation  thereof,  which  served  as  to  the  former  for 
three  quarters  of  a  century  and  the  latter  for  forty  years,  it  is  generally  thought 
that  it  must  still  accommodate  itself  to  the  new  needs  of  our  international  relations 
in  accordance  with  modem  doctrines  and  practices,  and  for  this  purpose  preparation 
is  being  made  for  the  initiation  of  amendments  of  such  important  legal  provisions. 

As  already  stated,  the  principal  laws,  circulars  and  legal  provisions  which  govern 
the  institution  of  the  Consulate  in  the  Mexican  Republic  are  inserted  in  the  follow- 
ing pages. 

Extract  from  the  Regulation  of  the  Mexican  Consular  Corps. 

(16  September  1871.) 

Art.  1.  The  Consular  Corps  is  composed  of  the  following  agents  and  employees : 
Consuls  General;  —  Consuls;  —  Vice-consuls;  —  Public  and  private  commercial 
agents;  —  Secretaries. 

27.  When  they  know  that  some  trader  or  master  of  a  vessel  proposes  to  under- 
take business  in  Mexico,  they  shall  be  under  the  obHgation  of  instructing  him  in 
the  rules  and  warnings  which  he  wiU  have  to  observe ;  doing  it  in  writing,  when  the 
expedition  is  organized  away  from  their  place  of  residence,  so  as  to  afford  the  greatest 
facilities  to  trade  and  avoid  involuntary  faults  or  errors. 

29.  They  shall  be  under  the  obligation  of  requiring  masters  and  consignors 
of  goods  to  Mexican  ports,  whenever  they  resort  to  the  Consulate,  to  give  copies 
of  the  general  manifests  and  of  the  invoices  which  they  have  to  produce  to  them 
at  the  sailing  of  the  vessel,  according  to  the  provisions  of  the  General  Customs 
Ordinance  and  their  subsequent  explanation. 

30.  Under  these  provisions,  the  said  documents  must  comply  with  the  follow- 
ing requirements :  A.  In  accordance  with  model  No.  2  of  the  Ordinance  the  manifest 
shall  include  the  tonnage  of  the  vessel,  the  marks,  numbers,  weight  and  number 
of  packages,  class  of  the  latter  and  of  the  goods  in  general,  naming  the  material 
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tejidos  (si  son  de  algodon,  lino,  lana  6  seda) ;  6  si  es  ferreteria,  merceria,  loza,  cristal, 
vino,  aguardiente,  etc.,  etc.,  etc.,  sin  ninguna  ambigiiedad  por  la  cual  se  d6  lugar 
a  que  pueda  presentarse  un  articulo  por  otro.  —  B.  Cada  remitente  debera  formar 
una  sola  factura  para  cada  consignatario.  Enlasfacturas,  ademas  de  loqueseexige 
en  los  manifiestos  generates  de  los  cargamentos,  se  especificaran  con  toda  claridad: 
a)  El  nombre  de  la  mercancia  segun  la  nomenclatura  de  la  Ordenanza  general  de 
aduanas,  de  manera  que  se  exprese  pano,  casimir,  alfombra,  tapalos,  cintas,  paiiuelos, 
etc.,  etc.,  de  conformidad  con  lo  que  cada  bulto  contenga;  y  no  se  usara  de  los 
terminos  generales  tejidos  6  generos  de  lana,  algodon,  etc.,  etc.,  Si  es  merceria, 
cada  cosa  por  su  nombre,  como  tijeras,  cuchUlos,  candeleros,  etc.,  y  asi  de  todo 
lo  demas;  —  b)  La  materia  de  que  sean  los  efeotos,  como  algodon,  lino,  lana,  seda, 
y  en  general  la  de  cualquiera  otro  articulo,  sea  de  merceria,  de  ferreteria  6  lo  que 
fuere,  como  laton,  fierro,  cobre,  etc.,  etc.;  —  c)  El  peso  neto  de  los  articulos  con- 
tenidos  en  cada  bulto  y  que  deben  pagar  los  derechos  por  peso  neto ;  —  d)  La  longitud 
y  el  ancho  de  aquellos  efectos  que  sean  susceptibles  de  estas  dimensiones,  aun  cuando 
la  segunda  no  Uegue  a  una  vara;  —  e)  El  valor  de  los  articulos  que  deban  pagar 
un  tanto  por  ciento  sobre  el  de  factura;  —  f)  La  cantidad  de  los  que  pagan  por 
numero,  y  en  general  de  los  que  contenga  cada  bulto,  siendo  de  aquellos  que  se 
venden  por  numero  de  piezas,  aunque  paguen  los  derechos  por  peso ;  —  g)  La  clase 
6  calidad  superior  6  inferior  de  la  mercancia,  cuando  de  ella  dependa  el  derecho 
que  haya  de  cobrarsele  segun  la  referida  nomenclatura  de  la  Ordenanza.  —  C.  Los 
pesos,  medidas  y  monedas  que  se  expresan  en  dichos  documentos,  seran  precisa- 
mente  del  pais  de  donde  proceda  el  buque,  a  menos  que  se  prefiera  usar  de  los  pesos, 
medidas  y  monedas  mexicanas. 

31.  Aun  cuando  los  manifiestos  6  facturas  se  compongan  de  una  6  mas  hojas, 
que  seran  siempre  del  tamafio  comun,  solo  se  cobraran  por  el  Consulado  los  derechos 
debidos  por  cada  manifiesto  6  factura  sencUla. 

33.  No  recibiran  los  manifiestos  6  facturas  que  no  reunan  todas  laa  condi- 
ciones  que  quedan  senaladas. 

34.  Ininediatamente  despues  de  haber  recibido  d  su  satisfaccion  las  copias  de 
los  referidos  documentos,  otorgaran  recibo  de  ellas  a  cada  uno  de  los  interesados. 

35.  C!opiaran  el  manifiesto  en  un  libro,  que  se  conservara  en  el  archivo  de  la 
oficina  consular,  y  remitiran  la  copia  original  al  Ministerio  de  Hacienda  por  el  primer 
buque  de  vapor,  6  correo  que  se  dirija  a  Mexico. 

De  las  facturas  solo  formaran  un  extracto  que  sentaran  tambien  en  el  libro 
referido,  y  remitiran  las  copias  originales  en  union  del  manifiesto. 

Cuando  las  mercancias  vengan  en  buque  de  vapor,  remitiran  por  el  mismo 
buque  dichas  copias  en  pliego  oerrado  y  sellado. 

Al  mismo  tiempo  remitiran  directamente  a  las  aduanas  para  donde  hicieren 
el  despacho,  listas  de  los  precios  corrientes  en  la  plaza  donde  residen. 

47.  Las  funciones  consulares  solo  podrdn  ejercerse  dentro  del  respective  distrito 
y  con  relacion  a  intereses  mexicanos,  excepto  lo  que  especialmente  dispongan  los 
tratados  con  la  Repliblica  y  los  buenos  ofioios,  cuyo  empleo  se  extendera  hasta 
donde  lo  permitan  las  leyes  y  autoridades  del  pals  de  su  residencia. 

58.  Legalizaran  los  documentos  otorgados  dentro  de  los  limites  de  sus  distritos, 
6  fuera,  si  les  consta  ofioialmente  su  autenticidad ;  libraran  pasaportes,  patentes  de 
sanidad  y  certificados  de  supervivencia;  y  recibiran  y  expediran  todos  los  docu- 
mentos autorizados  por  las  leyes,  usos  y  convenciones  diplomaticas. 

59.  Recibiran  en  los  casos  de  averia  y  de  otros  cualesquiera  accidentes  de  mar, 
las  declaraciones,  protestas  6  informes  que  les  dirijan  los  capitanes  y  patrones  de 
buques  mexicanos. 

60.  Daran  licencia  para  las  ventas  6  cambios  de  embarcaciones  mexicanos, 
que  sus  dueiios,  capitanes,  patrones  u  otras  personas  con  autorizacion  bastante, 
se  vean  obligadas  a  hacer,  en  puerto  del  distrito  consular,  cuando  las  embarca- 
ciones se  hallen  en  tal  mal  estado  que  no  puedan  repararse  para  regresar  a  puerto 
de  la  Republica,  y  sea  indispensable  su  venta  6  permuta.  Fuera  de  este  caso, 
no  autorizaran  ni  consentiran  que  dichas  embarcaciones  sean  enajenadas. 

61.  Para  que  puedan  serlo,  se  observaran  las  siguientes  instrucciones :  A.  El 
capitan,  patron,  6  quien  tenga  facultad  6  autorizacion  legitima,  recurrira  con  ins- 
tancia  esorita  al  agente  consular  a  cuyo  distrito  pertenezca  el  puerto,  en  solicitud 
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of  the  cloths  (whether  they  are  of  cotton,  linen,  wool  or  silk) ;  or  if  it  is  ironware, 
haberdashery,  pottery,  glass,  wine,  spirits,  etc.  etc.  etc.,  with  no  ambiguity  whereby 
to  enable  one  article  to  be  produced  for  another.  —  B.  Each  consignor  must  form 
a  seperate  invoice  for  each  consignee.  In  addition  to  what  is  required  in  the  general 
manifests  of  cargoes,  there  shall  be  quite  clearly  specified  in  the  invoices:  a)  The 
name  of  the  goods  according  to  the  classification  of  the  General  Customs  Ordinance, 
so  as  to  express  cloth,  cashmir,  carpets,  covering,  ribbons,  handkerchiefs,  etc.  etc. 
etc.  according  to  what  each  package  contains;  and  no  use  shall  be  made  of  general 
terms  such  as  woven  goods  or  goods  of  wool,  cotton,  etc.  etc.  In  the  case  of  fine  hard- 
ware, each  thing  by  its  name,  as  scissors,  knives,  chandeliers,  etc.  and  so  of  aU 
the  rest;  —  b)  The  material  of  the  goods,  such  as  cotton,  linen,  wool,  silk,  and  in 
general  that  of  all  other  articles,  whether  of  fine  hardware,  ironware  or  whatever 
it  may  be,  as  tin,  iron,  copper,  etc.,  etc. ;  —  c)  The  net  weight  of  the  articles  contained 
in  each  parcel  which  has  to  pay  duty  by  net  weight ;  —  d)  The  length  and  breadth 
of  such  goods  as  are  capable  of  these  measurements,  even  when  the  latter  does 
not  amount  to  a  yard ;  —  e)  The  value  of  such  articles  as  have  to  pay  ad  valorem  on 
the  invoice;  —  f)  The  quantity  of  those  which  pay  by  number,  and  in  general  of 
those  contained  by  each  parcel,  being  such  as  are  sold  per  piec»,  although  they 
pay  duty  on  weight ;  —  g)  The  superior  or  inferior  class  or  quality  of  merchandise, 
when  the  duty  which  has  to  be  collected  on  it  under  the  said  Ordinance  classifica- 
tion depends  thereon.  —  C.  The  weights,  measures  and  moneys  which  are  expressed 
in  the  said  documents  shall  necessarily  be  those  of  the  country  whence  the  vessel 
proceeds,  imless  it  is  preferred  to  use  the  Mexican  weights,  measures  and  moneys. 

31.  Only  such  duties  as  are  due  on  each  manifest  or  simple  invoice  shall  be 
collected  by  the  Consulate,  although  the  manifests  or  invoices  are  composed  of  one 
or  more  pages,  which  shall  always  be  of  common  size. 

33.  They  shall  not  receive  manifests  or  invoices  which  do  not  satisfy  all  the 
conditions  named. 

34.  Immediately  after  they  have  received  the  copies  of  the  said  documents 
to  their  satisfaction,  they  shall  give  a  receipt  therefor  to  each  of  the  persons  concerned. 

35.  They  shall  copy  the  manifests  in  a  book,  which  shall  be  preserved  in  the 
archives  of  the  consular  office,  and  shall  send  the  original  copy  to  the  Ministry  of 
the  Treasury  by  the  first  steamer  or  post  bound  for  Mexico. 

They  shall  only  make  a  summary  of  the  invoices,  which  shall  likewise  be  entered 
in  the  said  book,  and  they  shall  send  the  original  copies  together  with  the  manifests. 

When  the  goods  arrive  in  a  steamer,  they  shall  remit  the  said  copies  in  a  closed 
and  sealed  cover  by  the  same  vessel. 

At  the  same  time  they  shall  send  lists  of  the  prices  which  are  current  in 
the  market  where  they  reside,  directly  to  the  Customs  for  which  they  effect  the 
dispatch. 

47.  Consular  functions  can  only  be  exercised  within  the  respective  district 
and  with  reference  to  Mexican  interests,  except  as  specially  provided  by  treaties 
with  the  Republic  and  excepting  also  good  offices,  whose  use  shall  extend  as  far 
as  is  permitted  by  the  laws  and  authorities  of  the  country  of  their  residence. 

58.  They  shall  legalise  documents  executed  within  or  without  the  limits  of 
their  districts,  if  their  authenticity  is  officially  proved  to  them.  They  shall  issue 
passports,  bills  of  health  and  certificates  of  survey;  and  they  shall  receive 
and  issue  all  documents  authorised  by  the  laws,  usages  and  diplomatic  conventions. 

59.  In  cases  of  loss  and  all  other  casualties  by  sea,  they  shall  receive  the 
declarations,  protests  and  reports  which  are  addressed  to  them  by  the  masters 
and  owners  of  Mexican  vessels. 

60.  They  shall  give  permits  for  sales  or  exchanges  of  Mexican  vessels,  which 
their  owners,  masters  or  other  persons  in  possession  of  sufficient  authority,  fiad 
themselves  obliged  to  effect,  in  a  port  of  their  consular  district,  when  the  vessels 
find  themselves  in  such  a  bad  condition  that  they  cannot  be  repaired  without 
returning  to  a  port  of  the  Republic,  and  their  sale  or  exchange  is  unavoidable. 
Apart  from  this  case,  they  shall  not  authorise  or  consent  to  such  vessels  being 
alienated. 

61.  In  order  that  they  may  be  so,  the  following  instructions  shall  be  observed: 
A.  The  master,  owner  or  a  person  having  lawful  power  or  authorisation,  shall  resort 
by  written  application  to  the  consular  agent  to  whose  district  the  port  belongs. 
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del  permiso,  exponiendo  los  motivos  que  le  fuerzan  a  tomar  tal  determinacion.  — 
B.  El  agente  consular  examinara  si  estos  motivos  se  hallan  bien  justificados,  y  si 
no  lo  estuvieren,  podra  recibir  la  prueba  necesaria  y  mandar  que  se  reconozca  la 
embarcacion  por  uno  6  dos  peritos  que  merezcan  su  confianza.  —  C.  Asegurandose 
bien  de  que  el  buque  se  halla  imposibUitado  para  volver  a  aguas  de  la  Republica, 
concedera  la  licencia  por  escrito  para  la  enajenacion,  mencionando  las  causales  de 
ella.  —  D.  En  seguida  recogera  del  solicitante  la  patente  de  navegacion  y  los  demas 
papeles  que  no  deban  pasar  al  nuevo  dueno,  y  en  primera  oportunidad  los  remitira 
al  Ministerio  de  Marina,  dandole  cuenta  de  todo  con  justificacion. 

63.  Podran,  en  caso  de  tempestad  u  otro  accidente  que  ponga  en  peligro  las 
embarcaciones,  hacer  cuantas  diligencias  les  fueren  permitidas  y  que  estimen  con- 
venientes  para  salvarlas,  lo  mismo  que  las  tripulaciones  y  a  los  pasajeros,  y  los 
efectos  que  aquellas  condujeren.  Procuraran,  si  las  embarcaciones  fueren  mexi-- 
canas,  que  los  efectos  se  depositen  en  lugar  seguro  hasta  que  se  reembarquen,  vendan 
6  entregan  a  los  interesados.  Si  estos  se  hallaren  fuera  del  distrito  consular,  y  los 
efectos  se  vendieren,  solicitaran  que  se  deposite  el  producto  y  que  se  remita  a  los 
interesados,  6  eliltregue  a  quien  presente  su  poder  bastante. 

68.  Seran  arbitros  arbitradores  de  los  comerciantes  mexicanos  residentes  en  sus 
respectivos  distritos  consulares  y  que  les  confieran  este  encargo.  Para  que  el  com- 
promiso  haga  fe  respecto  a  quienes  lo  hubieren  ajustado,  debera  sujetarse  a  las 
leyes  del  pais  en  que  se  celebre. 

Los  compromisarios  pueden  apelar  de  laudo  que  consideren  injusto,  ante  los 
tribunales  competentes. 

69.  Arreglaran,  en  calidad  de  arbitros  arbitradores  y  amigables  componedores, 
todo  lo  concerniente  a  las  averias,  cuando  en  fallos  fueren  interesados  mexicanos 
y  consientan  en  darles  tal  encargo. 

70.  Seran  arbitros  arbitradores  de  las  diferencias  suscitadas  entre  los  capitanes 
y  tripulaciones  de  buques  mexicanos,  tanto  sobre  enganche  y  salarios,  como  sobre 
el  tiempo  dp  servicio,  alimentos  y  otros  puntos  que  no  importen  delito;  pudiendo 
en  tales  casos  solicitar  la  intervencion  de  las  autoridades  locales  para  que  se  lleven 
a  efecto  sus  providencias. 

Este  arbitramento  no  priva  a  las  partes  interesadas  del  derecho  de  recurrir  a 
los  tribunales  competentes. 

71.  En  caso  de  celebrarse  en  el  extranjero  un  matrimonio  entre  mexicanos, 
6  siendo  mexicano  uno  de  los  contrayentes,  si  hubiere  urgencia  que  no  permita 
recurrir  a  las  autoridades  de  la  Republica,  y  faltare  en  el  pais  ministro  diplomatico 
de  la  misma,  el  agente  consular  residente  en  el  lugar  donde  haya  de  celebrarse  el 
matrimonio,  6  si  alii  no  lo  hubiere,  el  inmediato,  suplira  el  consentimiento  de  los 
ascendientes  y  dispensara  los  impedimentos  que  sean  susceptibles  de  dispensa,  ejer- 
ciendo  esta  atribucion  solo  respecto  al  contrayente  mexicano,  a  fin  de  que  el  matri- 
monio surta  sus  efectos  civiles  en  la  Republica. 

72.  Podran  ser  nombrados  tutores  de  los  pupUos  hijos  de  mexicanos,  para 
proteger  sus  personas  e  intereses,  cuando  la  tutela  no  corresponda  a  otra  persona 
por  ley  6  testamento;  teniendose  presente  que  el  Codigo  Civil  del  Distrito  Federal 
y  la  Baja  California,  declara  inhabUes  para  recibir  este  encargo  a  los  extranjeros 
que  no  esten  domiciliados  en  dichas  demarcaciones. 

76.  Cuando  algun  mexicano  faUezca:  A.  Solicitaran,  a  pedimento  de  parte 
interesada,  6  de  oficio  cuando  esta  falte,  de  la  autoridad  que  haya  intervenido  los 
efectos,  muebles  y  papeles  del  difunto,  que  les  permita  cruzar  los  seUos  puestos  por 
dicha  autoridad  sobre  las  mismas  cosas,  6  asegurarlas  de  otro  manera  regular,  a  fin 
de  que  no  se  disponga  de  eUas  sino  de  comun  acuerdo.  —  B.  Procuraran  intervenir 
en  la  formacion  del  inventario,  y  obtener  copia  legalizada  de  este  y  del  testamento 
6  de  la  declaracion  del  intestado.  —  C.  Propondran  depositario  que,  dando  garantia 
de  su  manejo,  se  encargue  de  guardar  y  administrar  los  bienes  mortuorios,  siempre 
que  la  administracion  no  corresponda  a  otra  persona  por  testamento,  ley  6  decreto 
judicial.  —  D.  Continuaran  sus  oficios  hasta  la  Liquidacion  del  caudal  mortuorio, 
y  E.  Finalmente,  haran  cuanto  les  sea  permitido  para  que  entren  en  posesion 
de  la  herencia  los  sucesores  testamentarios  6  legitimes. 
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asking  for  the  permit,  explainiag  the  reasons  which  force  him  to  take  such  resolu- 
tion.—  B.  The  consular  agent  shall  examine  whether  these  reasons  are  quite  proved, 
and  if  they  are  not  so,  he  may  receive  the  necessary  evidence  and  order  the  vessel 
to  be  surveyed  by  one  or  two  experts  who  deserve  his  confidence.  —  C.  When  it  is 
quite  certain  that  the  vessel  is  unable  to  return  to  the  waters  of  the  Republic,  he  shall 
grant  the  permit  for  the  alienation  in  writing,  and  shall  mention  the  causes  thereof. 
—  D.  He  shall  forthwith  receive  from  the  applicant  both  the  licence  to  navigate 
and  such  other  papers  as  are  not  to  pass  to  the  new  owner,  and  on  the  first  opportun- 
ity he  shall  send  them  to  the  Minister  of  Marine,  and  report  to  him  with  proof 
of  what  he  states. 

63.  In  the  event  of  a  storm  or  other  casualty  which  places  vessels  in  peril,  they 
may  take  as  many  measures  as  are  allowed  them  and  as  they  think  suitable  for 
salving  them,  their  crews  and  passengers  and  the  goods  which  they  are  carrying. 
When  the  vessels  are  Mexican,  they  shall  contrive  that  the  goods  be  deposited  in 
a  safe  place  until  they  are  reshipped,  or  sold  or  delivered  to  the  persons  interested. 
Wben  the  latter  are  outside  the  consular  district  and  the  goods  are  sold,  they  shall 
apply  for  the  proceeds  to  be  deposited  and  sent  to  the  persons  interested,  or  delivered 
to  some  person  producing  a  sufficient  power  of  attorney. 

68.  They  shall  be  judicial  arbitrators  of  Mexican  traders  residing  in  their 
respective  consular  districts  who  confer  this  office  on  them.  In  order  that  a  sub- 
mission may  be  effective  with  respect  to  those  who  have  arranged  it,  it  must  be  in 
conformity  with  the  laws  of  the  country  in  which  it  is  made. 

The  submitting  parties  may  appeal  to  the  competent  tribunals  from  an  award 
which  they  consider  unjust. 

69.  In  the  character  of  judicial  arbitrators  and  friendly  adjusters,  they  shall 
arrange  everything  that  concerns  the  losses,  when  Mexicans  are  interested  in  the 
awards  and  consent  to  give  them  such  commission. 

70.  They  shall  be  judicial  arbitrators  of  such  differences  as  have  arisen  between 
the  masters  and  crews  of  Mexican  vessels,  both  about  engagements  and  wages,  and 
the  time  of  service,  food  and  other  matters  not  involving  offences ;  with  power  in 
such  cases  to  apply  for  the  intervention  of  the  local  authorities  for  carrying  then- 
orders  into  effect. 

This  arbitration  does  not  deprive  the  parties  concerned  of  the  right  of  resort- 
ing to  the  competent  tribunals. 

71.  In  the  event  of  a  marriage  between  Mexicans  being  solemnised  abroad, 
or  when  one  of  the  parties  is  a  Mexican,  and  when  there  is  some  urgency  which  does 
not  permit  of  recourse  to  the  authorities  of  the  Republic,  and  when  there  is  no 
diplomatic  minister  thereof  in  the  country,  the  consular  agent  residing  in  the  place 
where  the  marriage  is  to  be  solemnised,  or  if  there  is  none  there,  then  the  nearest 
consular  agent,  shall  consent  in  place  of  the  ascendants  and  shall  excuse  such  im- 
pediments as  are  susceptible  of  excuse,  but  exercising  this  power  only  with  respect 
to  a  Mexican  party,  so  that  the  marriage  may  have  its  civil  effects  in  the  Republic. 

72.  They  may  be  appointed  guardians  of  wards  who  are  children  of  Mexicans, 
in  order  to  protect  their  persons  and  interests,  when  the  guardianship  does  not 
belong  by  law  or  by  wiU  to  another  person ;  remembering  that  the  Civil  Code  of  the 
Civil  District  and  Lower  California  declares  foreigners  who  are  not  domiciled  in 
the  said  regions  to  be  unable  to  receive  this  office. 

76.  When  a  Mexican  dies:  A.  On  the  application  of  an  interested  party,  or 
failing  this,  officially,  they  shall  ask  the  authority  which  has  taken  possession  of 
the  effects,  chattels  and  papers  of  the  deceased,  to  permit  them  to  control  the 
seals  placed  by  the  said  authority  on  the  said  things,  or  to  secure  them  in  some  other 
regular  manner,  to  the  end  that  no  disposition  should  be  made  thereof  except  by 
common  consent.  —  B.  They  shall  manage  to  take  part  in  making  the  inventory, 
and  obtain  a  legalised  copy  thereof  and  of  the  will  or  of  the  declaration  of  a  deceased 
intestate.  — C.  They  shall  propose  the  depositary  who,  on  giving  security  for  his  manage- 
ment, undertakes  to  guard  and  administer  the  property  of  the  deceased,  provided 
that  the  administration  does  not  belong  to  some  other  person  by  wiU,  law  or  order 
of  the  court.  —  D.  They  shall  continue  their  offices  until  the  liquidation  of  the  pro- 
perty of  the  deceased,  and  E.  Finally,  they  shall  do  as  much  as  is  permitted 
them  in  order  that  the  testamentary  or  legal  successors  may  enter  into  possession 
of  the  inheritance. 
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77.  Recibiran  y  remitiran  a  la  Reptiblica  los  bienes  hereditarios,  si  para  reci- 
birlos  y  disponer  su  traslacion  hubieren  tenido  poder  legal  bastante  de  las  partes 
interesadas,  y  la  autorizacion  correspondiente  del  tribunal  que  conozca  de  la  sucesion. 

108.  Los  Agentes  Consulares  cobraran  los  emolumentos  siguientes:  A.  Diez 
pesos  por  cada  buque  mexicano  que  Uegue  al  puerto  de  su  residencia.  —  B.  Diez 
pesos  por  cada  recibo  de  raanifiesto  general  que  den  con  arreglo  al  articulo  34.  — 
C.  Cuatro  pesos  por  cada  recibo  de  factura,  conforme  al  mismo  articxilo.  —  D.  Dos 
pesos  por  cada  pasaporte  que  expidieren  y  uno  por  cada  pasaporte  que  visaren.  — 
A  ningun  ciudadano  mexicano  se  cobrara  este  derecho.  —  E.  Dos  pesos  por  cada 
protesta,  certiHcado,  declaracion  6  documento  que  autoricen  con  su  firma  y  el  seUo 
consular,  a  peticion  de  algun  particular  interesado,  6  no  siendo  de  oficio.  —  F.  El 
ocho  por  ciento  de  los  bienes  muebles  6  inmuebles  de  que  tomen  posesion  y  hagan 
Uquidacion  final  6  venta  publica.  —  G.  El  cuatro  por  ciento  de  los  bienes  muebles 
6  inmuebles  de  que  tomen  posesion  sin  Uevarlos  a  Uquidacion  final. 


Derecho  Mexicano  relativo  k  los  Agentes  comerciales  residentes  en  el 

Territorio  de  la  Nacion. 

(Ley  de  26  de  Noviembre  de  1859.) 

Art.  1.  Podran  establecer  en  el  pais  Consules,  Viceconsules  y  agentes  publicos 
consulares,  no  solo  de  Isis  naciones  con  quienes  la  Repliblica  hubiese  pactado  reci- 
birlos,  sino  tambien  de  cuantas  estuvieren  en  paz  con  ella. 

2.  Pero  todos  estos  Agentes  comerciales,  antes  de  entrar  al  ejercicio  de  sus 
funciones  y  al  goce  de  sus  prerrogativas  e  inmunidades  que  les  competen  por  virtud 
de  los  tratados  y  de  esta  ley,  recabaran  del  Gobiemo  de  la  Union  el  exequatur  de 
sus  patentes;  y  con  estas  formalidades  se  les  reconocera  su  caracter  oficial  por  todas 
las  autoridades,  oficinas  ptiblicaa  y  habitantes  del  Distrito  en  que  cada  uno  haya 
de  fijar  su  residencia. 

3.  Si  los  Consules  6  Viceconsules  6  Agentes  publicos  consulares,  no  fueren 
nombrados  por  sus  respectivos  gobiemos  directamente,  sino  por  los  ministros  diplo- 
matioos  de  estos,  6  por  los  Consules  generales  especiales  en  su  caso,  aparte  de  la 
soUcitud  para  obtener  el  exeqimtur,  se  presentara  al  Gobiemo  Federal  la  autori- 
zacion competente  para  hacer  estos  nombramientos.  Respecto  de  los  agentes  con- 
sulares sin  caracter  fiMico,  se  observara  lo  prevenido  en  el  articulo  8  de  esta  ley. 

4.  En  todo  caso  el  exequatur  se  concedera  gratis  y  se  publicard  en  el  Periodico 
Oficial  del  Supremo  Gobierno.  En  la  representacion  para  alcanzarlo  se  haran  las 
expUcaciones  prevenidas  por  el  art.  25  de  esta  ley. 

5.  Aunque  por  punto  general  se  admitiran  Consules,  Viceconsules  y  Agentes 
•publicos  consulares  en  todos  los  puertos  y  lugares  abiertos  al  comercio  extranjero, 
el  Gobierno  Federal,  en  uso  del  derecho  que  le  corresponde  y  se  ha  reservado  en 
los  tratados  con  las  otras  Naciones,  podra  exceptuar  aquellos  puertos  y  lugares 
en  que  la  residencia  de  los  agentes  comerciales  no  le  pareciere  conveniente.  Las 
disposiciones  que  en  este  sentido  dictare,  se  haran  extensivas  a  los  agentes  comer- 
ciales de  todos  los  paises. 

6.  Y  cuando  a  juicio  del  mismo  Gobiemo,  los  inconvenientes  no  dimanaren 
de  recibir  los  mismos  agentes  en  un  punto  dado ,  sino  de  que  en  61  ejerzan  el  comercio, 
hara  sobre  el  particular  la  conveniente  declaracion. 

7.  En  los  casos  previstos  por  los  dos  articulos  anteriores,  no  se  retirara  el  exe- 
quatur a  los  agentes  comerciales  de  que  tratan,  sino  procediendo  aviso  &  los  Gro- 
biernos  respectivos,  y  cuando  hubiese  transcurrido  un  tiempo  bastante  para  la 
revocacion  del  nombramiento  que  no  deba  ya  substisir.  Pero  esto  se  entendera 
sin  perjuicio  de  lo  prevenido  en  el  art.  22  respecto  a  los  Consules,  Viceconsules  y 
agentes  publicos  consulares,  en  los  casos  de  conducta  impropia  e  irregular  6  de  delitos 
cometidos  contra  las  leyes  de  la  RepubUca. 

8.  Podran  los  Consules  y  Viceconsules  nombrar  agentes  suyos,  aun  sin  expresa 
autorizacion  del  Gobierno  Federal;  pero  los  individuos  en  quienes  tal  nombramiento 
recayere,  solo  podran  desempenar  comisiones  privadas  y  de  buenos  oficios,  sin  asumir 
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77.  _  They  shall  receive  the  assets  of  the  inheritance  and  send  them  to  the  Re- 
public, if  they  have  had  sufficient  legal  power  from  the  parties  interested,  for  the 
purpose  of  receiving  them  and  ordering  their  transmission,  together  with  the  corre- 
sponding authorisation  of  the  tribunal  which  has  cognisance  of  the  succession. 

108.  The  Consular  Agents  shall  receive  the  following  emoluments:  A.  Ten 
fesos  for  each  Mexican  vessel  arriving  at  the  port  of  their  residence.  —  B.  Ten  pesos 
for  each  receipt  of  general  manifests  given  by  them  imder  article  34.  —  C.  Four 
pesos  for  each  invoice  receipt,  under  the  same  article.  —  D.  Two  pesos  for  each 
passport  issued  by  them  and  one  peso  for  each  passport  which  they  vise.  —  They 
shall  not  take  this  fee  from  any  Mexican  citizen.  —  E.  Two  pesos  for  each  protest, 
certificate,  declaration  or  document  which  they  authenticate  by  their  signature 
and  the  consular  seal,  at  the  request  of  any  interested  person  and  not  officially. 
—  F.  Eight  per  cent,  on  movable  and  immovable  property  of  which  they  take 
possession  and  of  which  they  make  a  final  liquidation  or  sell  by  public  auction. 
-—  G.  Four  per  cent,  on  movable  and  immovable  property  of  which  they  take  posses- 
sion without  proceeding  to  its  final  liquidation. 


Mexican  Law  in  relation  to  Commercial  Agents  residing  in  the  National 

Territory. 

(Law  of  26  November  1859.) 

Art.  1.  Not  only  the  nations  with  whom  the  Republic  has  made  agreements 
to  receive  them,  but  also  such  nations  as  are  at  peace  with  her  may  establish  Consuls, 
Vice-Consuls  and  public  Consular  Agents. 

2.  But  before  entering  on  the  exercise  of  their  functions  and  the  enjoyment 
of  their  prerogatives  and  immimities  which  belong  to  them  by  virtue  of  treaties 
or  of  this  Law,  aU  these  commercial  agents  shall  apply  for  and  receive  an  exequatur 
of  their  authorities  from  the  Government  of  the  Union ;  and  subject  to  these  formal- 
ities their  official  character  shall  be  recognised  by  aU  the  authorities,  pubUc  offices 
and  inhabitants  of  the  District  wherein  each  is  to  fix  his  residence. 

3.  If  the  Consuls,  Vice-Consuls  or  public  Consular  Agents,  are  not  appointed 
directly  by  their  respective  Governments,  but  by  the  diplomatic  ministers  thereof, 
or  by  special  Consuls  General,  as  the  case  may  be,  the  competent  authorisation  for 
making  these  appointments  shaU  be  presented  to  the  Federal  Government,  in 
addition  to  the  request  for  obtaining  the  exequatur.  The  provisions  of  article  8 
of  this  Law  shaU  be  observed  as  regards  consular  agents  without  a  pubHc  character. 

4.  The  exequatur  shall  be  granted  gratis  in  all  cases  and  shall  be  published 
in  the  official  newspaper  of  the  Supreme  Government.  In  the  representation  to 
be  made  for  obtaining  it,  such  explanations  shall  be  given  as  are  prescribed  by 
article  25  of  this  Law. 

5.  Although,  as  a  general  rule,  Consuls,  Vice-Consuls  and  public  Consular 
Agents  will  be  admitted  in  all  the  ports  and  places  open  to  foreign  trade,  the  Federal 
Government,  in  the  use  of  its  right  as  reserved  in  the  treaties  made  with  other 
Nations,  may  except  ports  and  places  in  which  the  residence  of  commercial 
agents  does  not  seem  to  it  to  be  suitable  or  convenient.  The  provisions  which  it 
may  make  n  this  sense  shall  be  made  to  extend  to  the  commercial  agents  of  aU 
countries. 

6.  And  when,  in  the  opinion  of  the  said  Government,  the  inconveniences  do 
not  arise  from  receiving  the  said  agents  at  a  given  place,  but  from  their  carrying 
on  trade  therein,  it  shaU  make  an  appropriate  declaration  on  this  matter. 

7.  In  the  cases  for  which  the  two  preceding  articles  provide,  the  exequatur 
issued  to  the  commercial  agents  in  question  shall  only  be  withdrawn  on  previous 
notice  being  given  to  the  respective  Governments,  and  when  a  sufficient  time  has 
expired  for  the  revocation  of  an  appointment  which  ought  no  longer  to  subsist. 
But  this  shall  be  imderstood  without  prejudice  to  the  provisions  of  article  22  as 
regards  Consuls,  Vice-Consuls  and  public  Consular  Agents,  in  cases  of  improper 
and  irregular  conduct  or  of  offences  committed  against  the  laws  of  the  Republic. 

8.  Consuls  and  Vice-Consuls  may  appoint  their  own  agents,  even  without  the 
express  authorisation  of  the  Federal  Government ;  but  the  individuals  on  whom  such 
appointments  fall  may  only  discharge  private  or  voluntary  commissions,  without 
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caraeter  publico,  sin  cobrar  derechos  en  caso  alguno  y  sin  disfrutar  ninguna  de 
las  prerrogativas  e  inmunidades  anexas  al  cargo  consular. 

9.  En  caso  de  muerte  y  en  los  de  ausencia,  enfermedad  u  otro  cualquiera  impedi- 
mento  temporal  6  espiritual,  no  podran  establecerse  substitutes  6  suplentes  en  una 
agenda  comercial,  sino  con  expresa  aprobacion  del  Gobierno  Supremo. 

10.  En  los  agentes  comerciales  se  distinguira  siempre  su  caraeter  oficial  y  su 
calidad  de  individuos.  Considerados  bajo  el  primer  aspecto,  podran:  I.  Prestar 
todos  los  buenos  oficios  regulares  que  demanden  los  intereses  legitimos  de  sus  com- 
patriotas,  especialmente  de  los  que  fueren  comerciantes.  —  II.  Informar  en  terminos 
comedidos  y  por  escrito,  en  idioma  francos  6  ingles  (no  pudiendo  hacerlo  comoda- 
mente  en  casteUano),  alJuez  de  una  causa  criminal  en  que  alguno  de  sus  compatriotas 
fuese  reo,  sobre  cuanto  les  pareciere  conveniente  para  la  inquisicion  de  la  verdad. 
Estos  informes  se  escribiran  en  papel  comun  con  solo  el  seUo  de  la  oficina  consular. 
Mas  no  porque  puedan  dirigirlos  ni  por  la  facultad  que  se  les  concede  para  indicar 
el  pasaje  del  tratado  6  de  la  ley  mexicana  que  en  su  juicio  deba  tenerse  presente, 
se  convertiran  los  Consules  y  Viceconsules  en  apoderados  y  defensores  de  los  reos; 
caUdades  que  solo  podran  adquirir  por  expresa  voluntad  de  aqueUos,  sometiendose 
a  la  legislacion  del  pais  en  ejercicio  de  uno  y  otro  encargo.  Dichos  informes  con- 
tendran  el  origen  y  fundamento  de  las  noticias  que  el  agente  comercial  participe 
al  juez  de  la  causa,  para  que  si  hubiere  lugar,  conforme  a  las  leyes  mexicanas,  se 
reciba  la  prueba  que  corresponda.  —  III.  Representar  en  los  mismos  terminos  y 
acompanando  prueba  suficiente,  segun  las  mismas  leyes,  cuando  alguno  de  los 
efectos  comerciales  contenidos  en  el  arancel  se  ha  estimado  en  mas  de  su  valor. 
Sus  representaciones  en  estos  casos  se  tomaran  en  consideracion  en  el  termino  mas 
corto  posible,  sin  que  de  ella  resulte  ningun  recargo  para  la  expedicion  de  las  mer- 
cancias.  —  IV.  Representar  del  mismo  modo  y  con  la  prueba  indicada,  cuando  por 
alguna  de  las  autoridades  gubemativas  mUitares  6  de  policias  existentes  en  su 
distrito  consular  6  por  alguna  oficina  ptiblica  establecida  en  el  mismo,  se  cause  a 
sus  respectivos  nacionales  algun  agravio  contra  las  estipulaciones  de  los  tratados 
que  los  protejan.  —  V.  Autorizar  las  declaraciones,  actos  y  documentos  que  los 
capitanes,  patrones,  marineros,  pasajeros  y  comerciantes  de  su  Nacion  les  presenten 
voluntariamente  para  que  se  practique  dicha  formalidad  siempre  que  se  trata  de 
bienes  que  existan  en  sus  respectivos  paises  6  de  negocios  y  contratos  que  alii  deban 
arreglarse  y  Uevarse  a  ejecucion.  Pero  esta  influencia  consular  sera  impropia  y 
esteril  para  comunicar  vigor  y  consistencia  d,  los  actos  y  contratos  que  hayan  de 
cumplirse  en  todo  6  en  parte  dentro  de  la  Republica,  los  cuales  ban  de  regirse 
exclusivamente  por  las  leyes  de  esta,  lo  mismo  en  su  esencia  y  condiciones,  que 
en  sus  formas  y  trascendencias,  sin  perjuicio  de  las  prevenciones  de  esta  ley  sobre 
arbitraje.  —  VI.  Cruzar,  al  fallecimiento  de  un  individuo  de  su  nacion,  con  el  sellp 
consular,  sea  por  instancia  de  parte  interesada,  sea  de  oficio,  los  seUos  que  bayan 
sido  puestos  por  autoridad  competente  sobre  los  efectos,  muebles  y  papeles  del 
difunto,  avisandolo  previamente  a  la  misma  autoridad,  para  que  facilite  la  practica 
de  esta  operacion;  y  en  este  caso,  ya  no  se  podran  levantar  entrambos  sellos  sino 
de  comun  acuerdo.  Cuando  se  levanten,  sera  citado  precisamente  el  agente  comercial 
respectivo  para  la  formacion  del  inventario,  y  se  le  entregara  copia  legalizada  de 
este  y  del  testamento  otorgado  por  el  difunto.  El  mismo  agente  propondra  deposi- 
tario  que,  dando  garantias  de  su  manejo,  se  encargara  de  guardar  y  administrar 
los  bienes.  Pero  esto  no  se  extiende  a  los  casos  en  que  dicha  administracion  corres- 
ponda, por  el  testamento  del  difunto,  6  por  decreto  anterior  del  juez,  a  otra  persona. 
Con  la  Equidacion  del  caudal  mortuorio  cesara  la  influencia  puramente  consular  en 
estos  negocios.  Pero  si  se  aspirase  a  ejercerla  contra  lo  prescrito  en  esta  ley,  6  el 
agente  comercial  citado  para  la  faccion  del  inventario  no  asistiere  con  puntualidad 
en  las  horas  designadas  al  afecto,  se  practicaran,  sin  embargo,  las  dUigencias  preve- 
nidas  por  dicha  autoridad  en  la  forma  ordinaria  y  autorizada  por  las  leyes  del  pais, 
procurandose  en  todos  casos  la  mayor  brevedad  en  el  tiempo  y  la  mas  rigida  eco- 
nomia  en  las  expensas.  —  VII.  Reclamar,  presentando  poder  legal  y  bastante  otor- 
gado por  las  partes  interesadas,  la  sucesion  de  sus  compatriotas,  y  se  les  entregara 
luego,  en  este  caso,  a  no  ser  que  hubiere  oposicion  del  algun  acreedor  6  participe 
nacional  6  extranjero.  Pero  antes  de  remitir  fuera  del  pais  los  bienes  de  dicha 
sucesion  6  su  valor,  los  agentes  comerciales  deberan  esperar  cuatro  meses,  anun- 
ciando  por  avisos  6ste  plazo,  para  que  dentro  de  el  puedan  formalizar  sus  reclama- 
ciones  cuantos  creyeren  tener  cualquier  derecho  contra  los  bienes,  &  fin  de  que  se 
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assuming  a  public  character,  without  in  any  case  taking  fees  and  without  enjoying 
any  of  the  prerogatives  and  immunities  which  are  attached  to  the  consular  office. 

9.  In  cases  of  death,  absence,  iUness  or  any  other  temporal  or  spiritual  impedi- 
ment, no  substitutes  or  alternates  may  be  established  in  a  commercial  agency, 
but  with  the  express  approbation  of  the  Supreme  Government. 

10.  The  official  and  individual  characters  of  the  commercial  agents  shall  at 
all  times  be  distinguished.  Considered  under  the  former  aspects,  they  may:  I.  Lend 
all  regular  good  offices  required  by  the  lawful  interests  of  their  compatriots,  especi- 
ally of  those  who  are  traders.  —  II.  Report  to  the  Judge  of  a  criminal  cause  wherein 
one  of  their  compatriots  is  a  defendant,  in  polite  and  written  terms  in  the  French  or 
English  language  (if  they  cannot  do  so  comfortably  in  Spanish)  as  much  as  appears 
suitable  to  them  for  investigating  the  truth.  These  reports  shall  be  written  on 
ordinary  paper  with  only  the  seal  of  the  consular  office.  But  the  Consuls  and  Vice- 
Consuls  shall  not  be  converted  into  attorneys  or  defenders  of  culprits  by  their 
power  of  addressing  the  Judges,  nor  by  the  power  granted  to  them  to  indicate  the 
passage  in  a  treaty  or  in  the  Mexican  law  which  in  their  opinion  should  be  borne 
in  mind;  these  are  qualities  which  they  can  only  acquire  by  the  express  wish  of 
the  former,  on  their  submission  to  the  legislation  of  the  country  in  either  office. 
The  said  reports  shall  contain  the  origin  and  foundation  of  the  news  given  by  the 
commercial  agent  to  the  Judge  of  the  cause,  in  order  that  he  may,  in  accordance 
with  the  Mexican  law,  receive  the  corresponding  evidence  in  a  proper  case.  — 
III.  Make  representations  in  the  same  polite  terms  and  offering  sufficient  evidence 
according  to  the  said  law,  when  any  of  the  commercial  effects  contained  in  the  scale 
have  been  appraised  at  more  in  their  value.  Their  representations  in  these  cases  shall 
be  taken  into  consideration  in  the  shortest  possible  time,  without  any  surcharge 
resulting  therefrom  for  the  despatch  of  the  goods.  —  IV.  Make  representations 
in  the  said  way  and  with  the  evidence  mentioned,  when  any  grievance  is  caused 
to  their  respective  nationals  by  any  of  the  governing  military  authorities  or  those 
of  the  police  in  their  consular  district  or  by  any  public  office  established  therein, 
against  the  stipulations  of  the  treaties  which  protect  them.  —  V.  Authenticate 
the  declarations,  acts  and  documents  voluntarily  presented  to  them  by  the  masters, 
captains,  seamen,  passengers  and  traders  of  their  Nation,  in  order  that  the  said 
formality  may  be  fulfilled,  provided  that  they  affect  property  existing  in  their 
respective  countries  or  business  and  contracts  which  ought  there  to  be  arranged 
and  carried  into  execution.  But  this  consular  influence  wUl  be  improper  and  sterile 
for  communicating  efficacy  and  consistency  to  acts  or  contracts  which  have  to 
be  performed  wholly  or  partly  within  the  Republic,  these  having  to  be  exclusively 
governed  by  the  law  of  the  latter,  both  in  their  essence  and  terms,  in  their  forms 
and  meanings,  without  prejudice  to  the  enactments  of  this  Law  about  arbitration. 
—  VI.  On  the  death  of  a  member  of  their  nation,  place  the  consular  seal  either  at 
the  instance  of  a  party  interested  or  ex  officio,  across  the  seals  which  have  been 
placed  by  a  competent  authority  on  the  effects,  movables  and  papers  of  the  deceased, 
giving  previous  notice  to  the  same  authority  in  order  that  he  may  facilitate  the  effect- 
ing of  this  operation;  and  in  this  case  there  shall  be  no  power  to  break  the  two 
seals  except  by  common  consent:  when  they  are  broken,  the  proper  commercial 
agent  shall  of  necessity  be  cited  for  the  formation  of  the  inventory,  and  he  shall 
be  delivered  a  legalised  copy  thereof  and  of  the  will  executed  by  the  deceased. 
The  said  agent  shall  propose  the  depositary  who,  on  giving  security  for  his  manage- 
ment, shall  be  entrusted  with  the  custody  and  administration  of  the  assets.  But 
this  does  not  extend  to  cases  in  which  under  the  wiU  of  the  deceased  or  by  an  earlier 
order  of  the  judge,  the  said  administration  belongs  to  another  person.  The  purely 
consular  influence  in  these  matters  shall  cease  with  the  liquidation  of  the  deceased's 
property.  But  if  there  is  a  desire  to  exercise  it  contrary  to  the  provisions  of  this 
Law,  or  it  the  commercial  agent  who  has  been  cited  for  making  the  inventory  fails 
to  attend  punctually  at  the  hours  appointed  for  the  purpose,  the  measures  ordered 
by  the  said  authority  shall  nevertheless  be  carried  out  in  the  ordinary  way  as  author- 
ised by  the  laws  of  the  country,  in  all  cases  aiming  at  the  greatest  brevity  in  time 
and  the  most  rigid  economy  in  the  expenses.  —  VII.  On  presenting  a  lawful  power 
of  attorney  properly  executed  by  the  parties  concerned,  claim  the  succession  of 
their  compatriots,  and  this  shall  forthwith  be  delivered  to  them,  unless  there  is  opposi- 
tion on  the  part  of  a  national  or  foreign  creditor  or  partner.  But  before  sending  the 
assets  of  the  said  succession  or  their  value  out  of  the  country,  the  commercial 
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de  satisfaccion  a  los  reclamantes,  si  se  presentaren  y  tuvieren  justicia.  —  VIII.  Ser 
drbitros  arbitradores  de  las  diferencias  suscitadas  entre  los  capitanes  y  tripulaclones 
de  los  buques  perteneoientes  k  sus  respectivos  paises,  tanto  sobre  enganchamientos 
y  salarios,  come  sobre  el  tiempo  de  servicio,  alimentos  y  otros  puntos  que  no  im- 
porfcen  delito  sin  que  las  autoridades  locales  puedan  intervenir  en  ello,  a  menos  que 
la  conducta  del  capitan  6  tripulacion  turbase  el  orden  6  tranquilidad  del  pais, 
y  tambien  cuando  reolamasen  esta  intervencion  los  agentes  comerciales  para  que 
se  Heven  a  efecto  sus  providencias.  Pero  este  arbitramento  no  priva  a  las  partes 
interesadas  de  recurrir  a  las  autoridades  de  sus  respectivos  paises.  —  IX.  Requerir 
la  asistencia  de  las  autoridades  locales  a  fin  de  buscar,  arrestar,  detener  y  encarcelar 
a  los  desertores  de  buques  de  guerra  y  mercantes  de  su  pais,  dirigiendose  para  este 
fin  por  escrito  a  los  tribunales,  jueces  y  oficiales  competentes  mexicanos,  formu- 
lando  por  escrito  su  demanda,  y  probando  por  la  exhibicion  de  los  registros  6  roles 
de  los  buques,  6  por  otros  documentos  oficiales,  que  los  individuos  reclamados 
hacian  parte  de  dichas  tripulaclones.  Justifioada  de  este  modo  su  demanda,  no  se 
negara  la  entrega  de  los  desertores;  salvo  siempre  lo  prevenido  en  la  Constitucion 
respecto  a  la  extradicion  de  esclavos.  Los  desertores  aprehendidos  de  esta  con- 
formidad  seran  puestos  a  disposicion  del  agente  comercial  que  los  hubiere  recla- 
mado,  y  podran  ser  detenidos  en  las  carceles  publicas  a  peticion  y  expensas  de  quienes 
los  reclamen,  para  ser  remitidos  a  los  buques  de  cuyo  servicio  desertaron  6  a  otros 
de  la  misma  nacion.  Pero  no  haciendose  esta  remision  al  cabo  de  tres  meses  con- 
tados  desde  el  dia  en  que  se  verifico  el  arresto,  los  detenidos  seran  puestos  en  Ubertad 
y  no  se  les  volvera  a  aprehender  por  la  misma  causa.  Y  siempre  que  el  desertor 
hubiese  cometido  algun  crimen  6  delito  en  la  Repiiblica,  se  sobreseera  en  su  extra- 
dicion hasta  que  el  juicio  criminal  relative  hubiese  terminado  y  la  sentencia  final 
se  hubiese  llevado  a  ejecucion.  Como  lo  dicho  en  esta  fraccion,  respecto  a  las  reglas 
y  condiciones  con  que  han  de  obsequiarse  las  reclamaciones  de  los  agentes  comer- 
ciales en  orden  a  los  desertores  de  buques,  ha  sido  convenido  en  el  tratado  de  la 
Nacion  con  S.  M.  el  Rey  de  Cerdena,  publicado  en  Mexico  el  20  de  Febrero  de  1856; 
y  por  parecer  lo  mas  favorable  respecto  a  la  influencia  consular,  se  ha  hecho  exten- 
sivo  a  todos  los  agentes  comerciales,  en  virtud  de  la  clausula  comun  en  los  tratados 
para  que  en  este  y  otros  puntos  cada  Nacion  sea  considerada  lo  mismo  que  la  mas 
favoreoida;  con  todo  eso,  habiendose  estipulado  con  los  Estados  Unidos  de  America, 
por  el  tratado  que  se  publico  en  Mexico  el  primero  de  Diciembre  de  1832,  que  en 
estas  reclamaciones  de  desertores,  la  prueba  del  rol  y  de  otros  documentos  publicos 
surtiera  sus  efectos,  menos  cuando  se  probare  lo  contrario;  y  que  los  desertores  se 
pusieran  en  libertad,  si  dentro  de  dos  meses  no  se  verificare  su  remision,  como 
podria  muy  bien  suceder  que  esta  potencia  y  las  que  no  han  pactado  con  la  Nacion 
otra  cosa,  se  creyeren  mas  favorecidas  por  las  dos  mencionadas  estipulaciones,  que 
de  verdad  dispensan  mas  proporcion  a  sus  conciudadanos  y  subditos,  se  declara 
que  cuando  los  agentes  comerciales  de  los  Estados  Unidos  de  America  y  de  las 
otras  naciones  indicadas,  pidiesen  que  sobre  la  admision  y  efectos  de  las  pruebas 
en  sentido  favorable  a  los  desertores,  6  sobre  el  maximum  de  su  detenoion  en  el 
pais  se  observe  lo  convenido  en  el  dicho  tratado  de  1832,  debera  accederse  a  esta 
solicitud  sin  dificultad  y  sin  demora.  —  X.  Ser  arbitros  arbitradores  de  los  comer- 
ciantes  de  su  Nacion  residentes  en  sus  respectivos  distritos  consulares  y  que  les 
confiriese  este  encargo.  Cuando  alguna  de  las  partes  se  creyere  agraviada  por  el 
arbitraje,  debera  dentro  de  quince  dias  de  notificado  el  laudo,  formalizar  su  recurso 
ante  el  tribunal  que  entienda  por  apelacion,  de  los  negocios  que  se  agiten  en  el 
distrito  consular;  sin  que  sea  necesario  que  previamente  interponga  dicho  recurso 
ante  el  mismo  arbitrador  ni  ante  ninguna  otra  autoridad.  La  sala  a  quien  tocare 
decidir  el  punto,  se  hmitara  a  declarar  si  el  Agente  comercial  guardo  exactamente 
6  traspaso  las  facultades  que  por  el  compromiso  se  le  concedieran.  En  el  primer 
caso,  sin  ulterior  recurso,  se  hara  ejecutar  el  laudo  por  medio  de  la  autoridad  local 
competente.  En  el  segundo,  sera  revocado  y  quedara  sin  efecto  legal.  Para  que 
el  compromiso  haga  fe  respecto  a  quienes  lo  hubiesen  ajustado,  bastara  que  se 
presente  copia  certificada  de  su  contexto,  con  la  firma  del  Agente  comercial  y  sello 
del  consulado.  Por  honor  a  la  institucion  de  los  Consules  y  arbitrajes  en  general, 
se  deroga  el  derecho  comun  cuanto  se  oponga  a  estas  disposiciones'  —  XI.  Arreglar 
en  calidad  de  arbitros,  arbitradores  y  amigables  componedores  todo  lo  concerniente 
k  las  averias,  cuando  en  eUas  fueren  interesados  sus  compatriotas,  y  no  otros  indi- 
viduos.   Pero  las  partes  que  se  creyeran  agraviadas,  podran  interponer  contra  el 
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agents  must  wait  four  months,  and  announce  this  period  by  advertisements,  in  order 
that  all  who  think  that  they  possess  any  right  against  the  assets  may  formulate 
their  claims  within  that  time,  in  order  that  satisfaction  may  be  given  to  the  claim- 
ants, if  they  appear  and  are  legally  entitled.  —  VIII.  Be  judicial  arbitrators 
in  disputes  which  have  arisen  between  the  masters  and  crews  of  vessels  belonging 
to  their  respective  countries,  both  about  engagements  and  pay,  and  about  the  time 
of  service,  food  and  other  matters  not  involving  crime,  without  power  in  the  local 
authorities  to  intervene  therein,  unless  the  conduct  of  the  master  or  crew  disturbs 
the  order  or  peace  of  the  country,  and  likewise  when  commercial  agents  claim^ 
such  intervention  in  order  that  their  orders  may  be  carried  into  effect.  But  this 
arbitration  does  not  deprive  the  parties  concerned  of  the  right  to  resort  to  the  author- 
ities of  their  respective  countries.  —  IX.  Request  the  assistance  of  the  local 
authorities  in  order  to  search  for,  arrest,  detain  and  imprison  deserters  from  vessels 
of  war  and  merchant  ships  of  their  country  and  for  this  purpose  to  address  in  writing 
the  competent  Mexican  tribunals,  judges  and  officials,  drawing  up  their  demand 
in  writing,  and  proving  that  the  individuals  claimed  formed  part  of  the  said  crews 
by  the  production  of  the  books  or  muster-rolls  of  the  vessels.  When  their  demand 
has  been  thus  proved,  deUvery  of  the  deserters  shall  not  be  refused ;  saving  always 
the  provisions  in  the  Constitution  with  reference  to  the  extradition  of  slaves.  De- 
serters who  are  apprehended  in  this  way,  shall  be  placed  at  the  disposal  of 
the  commercial  agent  who  claimed  them,  and  they  may  be  detained  in  the  public 
prisons  at  the  request  and  expense  of  those  who  claim  them,  in  order  to  be  sent 
to  the  vessels  from  whose  service  they  deserted  or  to  others  of  the  same  nation. 
But  if  they  are  not  sent  at  the  end  of  three  months,  reckoned  from  the  day  on 
which  the  arrest  was  effected,  the  persons  detained  shall  be  set  at  liberty  and  they 
shaU  not  again  be  apprehended  for  the  same  cause.  —  And  whenever  the  deserter 
has  committed  some  crime  or  offence  in  the  Republic ,  his  extradition  shall  be  sus- 
pended until  the  relative  criminal  proceedings  have  terminated  and  the  final 
judgment  has  been  carried  into  execution.  What  has  been  said  in  this  section 
with  respect  to  the  rules  and  conditions  with  which  commercial  agents  have  to 
comply  in  the  matter  of  deserters  from  vessels,  was  agreed  by  the  treaty  of 
the  Nation  with  his  Majesty  the  King  of  Sardinia,  published  in  Mexico  on  the 
20th  of  February  1856;  and  as  it  semed  to  be  the  most  favourable  with  respect 
to  consular  interference,  it  has  been  extended  to  all  the  commercial  agents,  by  virtue 
of  the  ordinary  clause  in  the  Treaties,  in  order  that  in  this  and  other  matters  each 
Nation  may  be  considered  as  the  most  favoured  nation.  However,  as  it  was  agreed 
with  the  United  States  of  America,  by  the  Treaty  which  was  published  in  Mexico 
on  the  1st  of  December  1832,  that  in  these  claims  for  deserters,  the  evidence  of  the 
muster-roll  and  other  public  documents  should  take  effect,  unless  the  contrary 
is  proved ;  and  that  deserters  should  be  set  at  liberty,  unless  they  are  forwarded  within 
two  months,  as  it  may  well  happen  that  this  Power  and  those  who  have  not  made  a 
contrary  agreement  with  the  Nation,  should  think  themselves  more  favoured  by 
the  two  mentioned  stipulations,  which  indeed  confer  a  greater  favour  on  their 
fellow-citizens  and  subjects,  it  is  declared  that  when  the  commercial  agents  of  the 
United  States  of  America  and  of  the  other  nations  mentioned,  ask  that  on  the 
admission  and  effects  of  the  evidence  in  a  sense  favourable  to  the  deserters,  or  about 
the  maximum  of  their  detention  in  the  country,  the  agreement  contained  in  the  said 
treaty  of  1832  should  be  observed,  this  application  should  be  acceded  to  without 
difficulty  and  without  delay.  —  X.  Act  as  judicial  arbtrators  between  traders  of 
their  Nation  who  are  resident  in  their  respective  consular  districts,  provided  that  this 
office  is  conferred  on  them.  When  one  of  the  parties  thinks  himself  aggrieved  by 
the  arbitration,  he  must  within  fifteen  days  of  the  notification  of  the  award,  formulate 
his  appeal  before  the  tribunal  which  tries  by  way  of  appeal  matters  that  are 
in  dispute  in  the  consular  district;  without  its  being  necessary  to  enter  the  said 
appeal  previously  before  the  said  arbitrator  or  before  any  other  authority.  The 
Chamber  whose  duty  it  is  to  decide  the  matter  shall  confine  itself  to  declaring 
whether  the  Commercial  Agent  accurately  observed  or  exceeded  the  powers  con- 
ferred on  him  by  the  submission.  In  the  former  case,  the  award  shall  be  enforced 
by  the  competent  local  authority,  without  further  appeal.  In  the  latter,  it  shaU 
be  reversed  and  be  and  remain  inoperative.  In  order  that  a  submission  may  be 
evidence  as  regards  the  persons  who  have  arranged  it,  it  shall  suffice  to  produce 
a  certified  copy  of  its  contents,  with  the  signature  of  the  Commercial  Agent  and 
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respectivo  laudo  el  recurso  que  corresponds,  segun  las  leyes  mexicanas  concer- 
nientes  a  los  arbitrajes.  En  la  especie  de  jurisdiccion  voluntaria  que  este  y  otros 
pasajes  de  la  ley  atribuyen  a  los  agentes  comerciales,  no  se  comprende  acto  alguno, 
de  jurisdiccion  contenciosa,  aunque  parezca  propio  6  dimanado  de  aqueUa  autorii 
zacion.  Tampoco  se  entendera  que  los  agentes  comerciales  pueden  recibir  pruebas 
para  que  surtan  efecto  dentro  del  pais,  fuera  de  los  casos  en  que  hayan  de  intervenir 
como  arbitradores  con  arreglo  a  los  tratados  y  a  las  prevenciones  de  esta  ley.  — 
XII.  Recibir  en  los  casos  de  averias  y  de  otros  cualesquiera  aocidentes  del  mar, 
las  declaraciones,  protestas  e  informes  que  les  dirijan  los  respectivos  capitanes  y 
patrones  de  buques  de  su  nacion.  —  XIII.  En  caso  de  tempestad  u  otro  accidente 
que  ponga  en  peligro  las  embarcaoiones,  el  agente  comercial  del  pais  a  que  estas 
pertenezcan  podra  hacer  cuantas  diligencias  estimare  convenientes  para  salvarlas, 
lo  mismo  que  a  sus  tripulaciones,  y  a  los  pasajeros  y  efectos  que  condujeren.  Los 
ef ectos  se  depositaran  en  la  aduana  u  otro  lugar  seguro,  previo  inventario ;  y  podran 
reembarcarse  sin  pagar  derechos,  6  venderse  6  entregarse  a  los  interesados  reba- 
jando  en  ambos  casos  los  derechos,  a  proporcion  de  la  averia.  No  se  cobraran  costas 
por  la  seguridad  de  sus  efectos,  si  se  hubiesen  guardado  en  almacenes  del  Gobierno. 
Si  dichos  efectos  se  vendieren,  y  los  interesados  estuvieren  fuera  del  pais,  el  precio, 
menos  las  deducciones  indispensables,  se  pondra  en  deposito  para  entregarse  a  los 
interesados  6  a  quien  es  presenten  su  poder  bastante,  conforme  a  las  leyes.  —  XIV.  Ser 
tutores  de  los  pupilos  hijos  de  sus  compatriotas,  en  el  modo  y  terminos  prescriptos 
por  la  fraccion  IX  del  articulo  18  de  esta  Ley. 


11.  En  los  informes,  representaciones  y  contestaciones  que  los  Agentes  comer- 
ciales dirijan  con  esta  calidad  y  en  ejercicio  de  su  encargo  a  las  autoridades  y  oficinas 
ptiblicas  de  su  distrito,  se  abstendran  de  toda  amenaza,  calumnia  6  insulto  contra 
las  mismas  autoridades  y  oficinas  y  contra  cualesquiera  otros  individuos  mexicanos 
6  extranjeros.  La  infraccion  de  este  articulo  por  parte  de  los  agentes  comerciales, 
no  impedira  que  sus  informes  y  reclamaciones  sean  recibidas  por  las  autoridades 
y  oficinas  mexicanas;  que  unas  y  otras  remitiran  luego  al  Gobierno  de  la  Union 
copia  certificada  del  escrito  irregular  y  de  los  otros  datos  si  los  hubiere,  y  a  fin  de 
que  tome  la  providencia  que  le  pareciere  conveniente ;  y  por  toda  contestacion  daran 
aviso  de  este  paso  al  agente  comercial.  Lo  mismo  practicaran  cuando  habiendose 
rehusado  a  ejecutar  lo  que  este  los  bubiere  pedido,  por  parecerles  contrario  a  las 
leyes,  insista  el  mismo  en  la  pretension,  sin  probar  mejor  su  justicia.  Pero  en  ningun 
caso,  ni  con  pretexto  de  esperar  la  resolucion  del  Gobierno  general,  podra  suspen- 
derse  el  ourso  de  los  juicios  ni  la  exacta  aplicacion  de  las  leyes  administrativas, 
por  las  reclamaciones  de  los  agentes  comerciales. 

12.  Las  autoridades  y  oficinas  publicas  del  distrito  consular  usaran  del  mismo 
decoro  y  comedimiento  en  sus  comunicaciones  con  los  agentes  comerciales.  Cuando 
estos  creyeren  que  se  desprecian  sin  razon  sus  gestiones  oficiales,  6  que  las  con- 
testaciones que  se  les  dirigen  con  motivo  de  eUas  no  guardan  la  forma  conveniente 
y  debida,  suspenderan  toda  contestacion,  y  previo  aviso  a  las  autoridades  ii  oficina 
que  corresponda,  enviaran  sus  quejas  a  la  Legacion  6  al  Consulado  general  en  defecto 
de  aqueUa,  6  al  Gobierno  de  la  Union  en  derechura  en  defecto  de  las  citadas  agendas 
diplomatica  y  consular,  para  que,  instruido  de  la  representacion  y  de  los  docu- 
mentos  que  la  oomprueban,  pueda  tomar  la  providencia  que  el  caso  demande.  La 
autoridad  u  oficina  que  hubiese  recibido  el  aviso  de  que  este  articulo  trata  remitira 
tambien  al  Gobierno  de  la  Union,  sin  perdida  de  tiempo,  copia  certificada  de  los 
documentos  concernientes  al  caso  controvertido. 

13.  Cuando  por  queja  de  un  agente  comercial,  6  sin  la  intervencion  de  este, 
se  eleve  al  Gobierno  general  una  reclamacion  sobre  negocios,  que  segun  las  leyes 
del  pais  deban  ser  decididos  por  los  tribimales  de  la  Federacion  6  de  los  Estados, 
debera  tenerse  presente  para  su  resolucion:  I.  Que  por  los  principios  generales  del 
derecho  de  gentes,  por  expresas  estipulaciones  de  los  tratados  que  ligan  a  la  nacion, 
y  por  lo  dispuesto  en  la  Constitucion  general,  tienen  los  extranjeros,  en  todo  lo 
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the  seal  of  the  Consulate.  Out  of  respect  to  the  institution  of  Consuls  and  arbitration 
in  general,  the  common  law  is  repealed  in  so  far  as  it  is  contrary  to  these  provisions. 

—  XI.  As  judicial  arbitrators  and  amicable  arrangers,  arrange  everything  that 
concerns  average,  when  their  compatriots  are  interested  therein,  and  no  other 
individuals.  But  parties  who  think  themselves  aggrieved  may  enter  the  appropriate 
appeal  against  the  corresponding  award,  according  to  the  Mexican  law  on  arbitration. 
In  the  matter  of  voltmtary  jurisdiction,  which  this  and  other  passages  in  the  Law 
confer  on  Commercial  Agents,  this  does  not  include  any  act  pertaining  to  the  conten- 
tious jurisdiction,  although  it  appears  appropriate  and  to  have  proceeded  from  that 
authorisation.  Nor  shall  it  be  understood  that  Commercial  Agents  have  power 
to  take  evidence  to  take  effect  within  the  country,  apart  from  cases  in  which  they 
have  to  take  part  as  arbitrators  under  the  treaties  and  the  provisions  of  this  Law. 

—  Xn.  In  cases  of  average  and  all  other  casualties  of  the  sea,  receive  the  declara- 
tions, protests  and  reports  addressed  to  them  by  the  respective  masters  and  captains 
of  the  vessels  of  their  Nation.  —  XIII.  In  the  event  of  storm  or  other  accident  which 
endangers  vessels,  the  Commercial  Agent  of  the  country  to  which  they  belong  may 
take  whatever  measures  he  thinks  fit  for  salving  them,  as  well  as  their  crews,  passengers 
and  goods  carried  thereby.  The  goods  shall  be  deposited  at  the  Customs  or  in  some 
other  safe  place  after  an  inventory  thereof  has  been  made;  and  they  may  be  re- 
shipped  without  paying  duty,  or  be  sold  or  be  delivered  to  the  persons  interested, 
in  both  cases  with  an  abatement  of  the  duties  in  proportion  to  the  average.  Ex- 
penses shall  not  be  charged  for  safeguarding  their  goods,  if  they  have  been  kept 
in  Government  warehouses.  If  the  said  goods  are  sold,  and  the  persons  interested 
are  away  from  the  country,  the  price,  less  the  necessary  deductions,  shall  be  placed 
on  deposit  for  delivery  to  the  persons  interested  or  to  their  representative  holding 
a  sufficient  power  according  to  law.  —  XIV.  Be  guardians  of  wards  who  are 
children  of  their  compatriots,  in  the  manner  and  terms  prescribed  by  section  IX 
of  article  18  of  this  Law. 

11.  In  the  reports,  representations  and  answers  addressed  by  Commercial 
Agents  as  such  and  in  exercise  of  their  office  to  the  public  authorities  and  offices 
of  their  district  they  shall  abstain  from  all  threats,  calumnies  and  insults  against  the 
said  authorities  and  offices  or  against  any  other  individuals,  Mexican  or  foreign. 
Breach  of  this  article  on  the  part  of  Commercial  Agents  shall  not  prevent  their 
reports  and  claims  being  received  by  the  Mexican  authorities  and  offices.  These 
shall  both  send  forthwith  to  the  Government  of  the  Union  a  certified  copy  of 
the  irregular  document  and  of  the  other  facts,  if  any,  to  the  end  that  such  order 
shall  be  made  therein  as  appears  convenient ;  and  shall  give  notice  of  this  forwarding 
to  the  Commercial  Agent  without  further  answer.  They  shall  do  the  same  when  they 
have  refused  to  carry  out  what  the  Commercial  Agent  has  requested  them  as  appear- 
ing to  them  to  be  contrary  to  law,  and  he  insists  on  his  claim,  without  better  proof  of 
his  justice.  But  in  no  event,  not  even  under  the  pretext  of  awaiting  the  decision  of  the 
central  Government,  may  the  course  of  actions  or  the  exact  application  of  the 
administrative  laws  be  suspended  by  the  claims  of  Commercial  Agents. 

12.  The  pubUc  authorities  and  offices  of  the  consular  district  shaU  practice 
the  same  decorum  and  courtesy  in  their  communications  with  the  Commercial 
Agents.  When  the  latter  think  that  their  official  actions  are  depreciated  without 
reason,  or  that  the  answers  addressed  to  them  which  are  occasioned  thereby  do 
not  observe  a  fitting  and  proper  form,  they  shall  suspend  aU  further  commimica- 
tion,  and  on  previous  notice  to  the  proper  office  or  authorities,  they  shaU  send  their 
complaints  to  the  Legation,  or  to  the  Consul  General  in  default  thereof,  or  directly 
to  the  Government  of  the  Union  in  default  of  the  said  diplomatic  and  consular 
channels,  in  order  that  on  consideration  of  the  information  and  the  documents  evid- 
encing it,  such  order  as  the  case  demands  may  be  made.  The  authority  or  office 
which  has  received  the  notice  dealt  with  in  this  article  shaU  likewise  send  a  certified 
copy  of  the  documents  referring  to  the  matter  in  controversy  to  the  Government 
of  the  Union,  without  loss  of  time. 

13.  When,  on  complaint  by  a  Commercial  Agent,  or  without  his  intervention, 
a  claim  is  laid  before  the  general  Government  concerning  matters  which  by  the  laws 
of  the  country  must  be  decided  by  the  tribunals  of  the  Federation  or  of  the  States, 
the  foUowing  must  be  remembered  for  the  solution  thereof :  I.  That  by  the  general 
principles  of  the  Law  of  Nations,  by  express  terms  in  treaties  which  bind  the  Nation, 
and  by  the  provisions  of  the  general  Constitution,  foreigners  possess  the  same  guar- 
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concerniente  a  la  administracion  de  justicia,  las  mismas  garantias  y  derechos  que 
los  mexicanos.  —  II.  Que  el  Gobiemo,  por  todos  los  medios  que  la  Constitucion 
y  leyes  le  faciliten,  ha  de  procurar  que  sea  real  para  eUos  este  principio  de  justicia 
y  de  igualdad.  —  III.  Que  por  tanto,  ni  para  perjudicar,  ni  para  favorecer  a  los 
extranjeros,  podra  tomarse  providencia  por  la  cual  se  impida  6  retarde  la  incoacion 
6  prosecucion  del  juicio  legal  en  que  el  negocio  deba  ser  decidido,  6  se  nombren 
jueces  extraordinarios  de  inf  ormacion,  6  se  designen  tribunales  diversos  de  los  compe- 
tentes  conforme  a  las  leyes  del  pais.  —  IV.  Que  por  una  regla  elemental  del  derecho 
comiin  y  del  intemacional  privado,  la  ultima  sentencia  pronunciada  en  juicio  legal 
se  considera  justa  y  digna  de  Uevarse  a  efecto  en  el  pais  donde  fuere  citada.  — 
V.  Que  cuando  en  los  casos  fijados  por  el  derecho  de  gentes,  se  formalice  una  recla- 
macion  por  denegarse  la  justicia  6  retardarse  voluntariamente  su  administracion, 
ha  de  probarse  plenamente  que  estos  agravios  son  reales  y  manifestos  con  notoria 
violacion  de  las  leyes  del  pais,  y  que  para  obtener  justicia  se  han  opuesto  y  sostenido 
en  el  tiempo  y  forma  que  las  mismas  leyes  prescriben,  las  alegaciones,  peticiones  y 
recursos  adecuados  y  bastantes,  conforme  a  sus  prevenciones,  para  obtener  en  el 
orden  juridico  la  enmienda  de  estos  agravios,  6  la  legitima  reparacion  del  perjuicio 
que  en  su  virtud  se  hubiere  causado;  sin  que  estas  gestiones  hayan  producido  sus 
efectos  legales  por  culpa  6  falta  manifiesta  de  la  autoridad  judicial  que  entendia 
en  el  negocio.  —  VI.  Que  exhibidndose  la  misma  prueba,  el  Gobiemo  influira  por  los 
medios  que  le  franquean  la  Constitucion  y  las  leyes,  en  que  scan  obsequiadas  las 
reelamaciones  relativas  al  cumplimiento  de  las  sentencias  ejecutoriadas ;  pero  los 
que  determinen  un  pago  de  que  el  Gobiemo  no  sea  responsable,  no  podran  alterar 
el  exacto  cumplimiento  de  las  convenciones  relativas  a  la  deuda  piiblica,  ni  las  leyes 
concemientes  a  la  ejecucion  de  sentencias  de  pago  contra  la  hacienda  federal. 

14.  Si  por  datos  que  remitan  los  tribunales  al  Gobiemo,  6  por  otros  que  se 
sometan  a  su  consideracion,  resultaren  falsas  las  imputaciones  hechas  a  la  autoridad 
judicial  por  los  Agentes  comerciales  6  por  los  interesados,  se  retirara  el  exequatur  a 
los  primeros  y  se  mandara  juzgar  k  los  segundos,  conforme  a  las  leyes  del  pais. 

15.  Si  la  reclamacion  no  versare  sobre  negocios  que  correspondan  al  orden 
judicial,  sino  sobre  otros  sometidos  a  la  resolucion  del  Gobiemo,  este,  justificada 
plenamente  la  queja  por  los  datos  que  se  le  presenten,  proveera  de  un  modo  sufi- 
ciente  a  la  satisfaccion  y  desagravio  con  arreglo  a  las  leyes.  En  caso  de  falsedad 
se  procedera  ^conforme  a  lo  prevenido  en  el  articulo  anterior. 

16.  Ningun  acto  oficial  de  los  Consules,  Viceconsules  6  Agentes  publicos  con- 
sulares,  podra  desempeiiarse  por  medio  de  apoderados. 

17.  Las  funciones  consulares  solo  podran  ejercerse  en  el  respective  distrito 
consular,  y  con  relacion  a  los  stibditos  del  Gobierno  a  quien  sirvieren  los  Agentes 
comerciales. 

18.  Los  Consules,  Viceconsules  y  Agentes  p&blicos  consulares,  subditos  de  sus 
respectivos  Gobiemos,  enviados  y  dotados  con  sueldo  por  ellos  mismos,  y  que  no 
ejerzan  en  la  Republica,  directa  ni  indirectamente,  ningun  genero  de  industria  ni 
comercio,  gozaran  de  los  siguientes  derechos  e  inmunidades :  I.  Libertad  de  cultos, 
respetando  los  protegidos  por  las  leyes  mexicanas.  Tendran  esa  libertad,  aunque  no 
se  conceda  otra  igual  en  su  pais  a  los  Agentes  comerciales  de  Mexico.  —  II.  No  ser 
presos  por  deudas.  Este  derecho  debera  entenderse  concedido  con  la  misma  ampUa- 
cion  que  el  anterior.  —  III.  Adquirir,  conservar,  gozar  y  trasmitir  por  contrato  6 
testamento,  propiedades  riisticas,  urbanas  y  de  minas,  conforme  a  las  leyes  generales 
que  otorgan  tales  derechos  a  los  extranjeros,  y  sin  quedar  obUgados  como  estos 
liltimos,  cuando  son  propietarios,  al  servicio  de  armas  para  la  defensa  de  la  propiedad 
6  del  orden  publico  en  el  lugar  donde  estuvieren  radicados.  Esta  hbertad,  lo  mismo 
que  las  anteriores,  no  exige  la  reciprocidad.  —  IV.  Exencion  de  todas  las  contribu- 
ciones  reales  directas,  menos  las  que  fueren  relativas,  tanto  a  los  bienes  raices  que 
tuvieren  los  Agentes  comerciales  dentro  del  teritorio  mexicano,  en  propiedad  6 
posesion,  como  a  los  frutos  de  fincas  rusticas  que  tomasen  en  arrendamiento.  — 
V.  Exencion  de  toda  contribucion  6  impuesto  puramente  personal.  — ^  VI.  Exenci6n 
de  alojamientos  aun  en  tiempo  de  guerra.  —  VII.  Estardn  libres  del  servicio  mihtar 
en  el  ejdrcito,  en  la  guardia  nacional  y  en  cualquiera  otra  fuerza  ptibhca.  —  VIII.  No 
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anties  and  rights  as  Mexicans  in  all  that  concerns  the  administration  of  justice. 
—  n.  That  the  Government  by  all  the  means  granted  to  it  by  the  Constitution  and  laws, 
must  see  that  for  those  persons  this  priaciple  of  justice  and  equality  is  actual.  — 
m.  Therefore,  neither  in  order  to  cause  prejudice  to  or  to  favour  foreigners,  shall  it 
be  possible  to  make  an  order  whereby  the  initiation  or  prosecution  of  the  action  at 
law  in  which  the  matter  should  be  decided,  be  hindered  or  prevented,  or  that  extra- 
ordinary judges  be  appointed  to  receive  evidence,  or  that  tribunals  be  nominated 
different  from  those  which  are  competent  under  the  law  of  the  country.  —  IV.  That 
by  an  elemental  rule  of  the  common  law  and  private  international  law,  the  last 
judgment  which  is  pronounced  in  a  legal  action  is  deemed  to  be  just  and  worthy 
of  being  carried  into  effect  in  the  country  where  the  summons  was  issued.  —  V.  That 
when  in  the  cases  coming  under  the  law  of  nations  a  claim  is  framed  on  the  ground 
of  denial  of  justice  or  the  administration  thereof  being  wilfully  delayed,  it  is  neces- 
sary fully  to  prove  that  these  grievances  are  actual  and  manifest  to  the  notorious 
violation  of  the  laws  of  the  country,  and  that  in  order  to  obtain  justice  adequate 
and  sufficient  submissions,  petitions  and  appeals  have  been  filed  and  supported 
when  and  as  prescribed  by  the  said  laws  and  in  conformity  with  the  provisions 
thereof,  in  order  by  resorting  to  the  courts  of  law,  to  obtain  relief  from  these  griev- 
ances or  lawful  redress  of  an  injury  which  has  been  caused  by  virtue  thereof, 
without  these  proceedings  having  produced  their  lawful  effects  through  the  manifest 
culpa  or  negligence  of  the  judicial  authority  with  cognisance  of  the  matter.  — 
VI.  That  on  production  of  the  same  evidence,  the  Government,  by  all  the  means 
conferred  on  it  by  the  Constitution  and  the  laws,  shaU.  see  that  claims  which  refer 
to  the  execution  of  final  judgments  are  attended  to;  but  those  which  determine 
a  payment  for  which  the  Government  is  not  liable  cannot  vary  the  exact  fulfil- 
ment of  the  agreements  which  relate  to  the  pubHc  debt,  nor  the  laws  on  the 
execution  of  judgments  for  payment  against  the  Federal  Treasury. 

14.  If  the  imputations  made  to  the  judicial  authority  by  Commercial  Agents 
or  the  persons  interested  are  shown  to  be  false  by  facts  communicated  to  the  Govern- 
ment by  the  Tribunals,  or  by  other  facts  which  are  submitted  to  their  consideration, 
the  exequatur  shall  be  withdrawn  from  the  former  and  an  order  shall  be  made  for 
the  prosecution  of  the  latter,  according  to  the  laws  of  the  country. 

15.  If  the  claim  does  not  concern  matters  which  belong  to  the  judges,  but 
other  matters  which  are  subject  to  the  decisions  of  the  Government,  the  latter, 
when  the  complaint  has  been  fully  proved  by  the  facts  submitted  to  it,  shall  make 
a  sufficient  order  to  satisfy  the  claim  and  relieve  the  grievance  according  to  law. 
In  a  case  of  falsity  (forgery  etc.)  the  proceedings  shall  follow  the  provisions  of  the 
preceding  article. 

16.  No  official  act  of  Consuls,  Vice-Consuls  or  public  Consular  Agents  may 
be  discharged  through  attorneys. 

17.  Consular  functions  can  only  be  exercised  in  the  corresponding  consular 
district,  and  only  with  relation  to  subjects  of  the  Government  which  is  served  by 
the  commercial  agents. 

18.  Consuls,  Vice-Consuls  and  public  Consular  Agents,  subjects  of  their  respect- 
ive Governments,  sent  and  endowed  with  salary  by  the  same,  who  do  not 
exercise  directly  or  indirectly  in  the  RepubUc,  any  kind  of  industry  or  trade,  shall 
have  the  benefit  of  the  following  rights  and  immunities:  I.  Liberty  of  worship, 
subject  to  their  respecting  the  worship  protected  by  the  Mexican  law.  They  shall 
possess  that  liberty,  although  corresponding  liberty  is  not  granted  in  their  country 
to  the  commercial  agents  of  Mexico.  —  II.  Non-imprisonment  for  debt.  This  right 
must  be  understood  to  be  granted  to  the  same  extent  as  the  former.  —  III.  To 
acquire,  keep,  enjoy  and  transfer  by  contract  or  will,  rural,  urban  or  mining  propert- 
ies, in  conformity  with  the  general  laws  which  grant  such  rights  to  foreigners,  but 
without  being  obliged  like  the  latter,  when  they  are  owners,  to  the  service  of  arms 
for  the  defence  of  ownership  and  public  order  in  the  place  where  they  are  situated. 
This  liberty,  like  the  former,  does  not  require  reciprocity.  —  IV.  Exemption  from 
all  the  direct  taxes,  except  those  which  refer  to  realty  owned  by  commercial 
agents  within  Mexican  territory,  either  in  ownership  or  possession,  and  the  produce 
of  the  rural  estates  which  they  take  on  lease.  —  V.  Exemption  from  any  contribu- 
tion or  tax  which  is  purely  personal  —  VI.  Exemption  from  billeting  even  in  time 
of  war.  —  Vn.  They  shall  be  free  from  military  service  in  the  army,  in  the  National 
guard  and  any  other  public  force.  —  VIII.  No  municipal  duty  shall  be  imposed 
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se  les  impondra  ninguna  carga  concejil,  ni  se  les  exigira  servicio  alguno  compul- 
sivo.  —  IX.  Ni  por  esta  ni  por  las  procedentes  exenciones,  quedaran  obligados  a 
ninguna  prestacion  pecuniaria  por  via  de  compensacion.  —  X.  Podran  ser  nom- 
brados  tutores  cuando  soliciten  este  cargo,  para  proteger  las  personas  y  los  intereses 
de  los  pupilos  residentes  en  el  distrito  consular,  hijos  de  subditos  de  su  nacion. 
Esta  peticion  sera  obsequiada,  si  los  interesados  no  tuvieren  tutor  en  ejercicio ;  pero 
en  caso  de  que  la  tutela  corresponda  por  ley  6  por  testamento  a  otras  personas, 
no  podra  confiarse  a  un  Agente  comercial,  sino  cuando  aquellas  no  pidan  opor- 
tunamente  el  discemimiento  del  cargo.  —  XI.  Cuando  hubiesen  de  declarar  como 
testigos  en  un  negocio  judicial  se  les  avisara  por  oficio  y  con  expresion  del  dia, 
hora  y  sitio  en  que  han  de  comparecer  para  dar  su  declaracion.  Y  si  las  atenciones 
consulares  no  les  permitieren  obsequiar  la  cita,  expondran  oficialmente  su  excusa 
al  juez  de  la  causa,  para  que  pueda  ocurrir  al  Consulado  6  pedir  la  declaracion  escrita, 
que  no  podra  negarse  ni  retardarse. 

19.  Los  Consules,  Viceconsules  y  Agentes  publicos  consulares,  no  enviados  por 
sua  respectivos  gobiemos,  pero  subditos  suyos,  y  dedicados  al  comercio  6  industria 
en  el  territorio  nacional,  gozaran  de  las  libertades  y  prerrogativas  comprendidas  en 
las  fracciones  1.*,  2.»,  3.^,  5.*,  7.*,  8.*,  10  y  11  del  articulo  anterior.  Ademas  estaran 
exentos :  I.  De  las  cuotizaciones  6  impuestos  puramente  personales  sin  relacion  con 
su  giro  mercantil  6  con  su  industria,  ni  con  sus  demas  bienes,  muebles  6  inmuebles.  — 
II.  De  toda  compensacion  pecuniaria  por  las  exenciones  que  se  les  conceden. 

20.  Fuera  de  las  inmunidades  que  expresa  el  articulo  anterior,  los  Agentes 
comerciales  que  ejerzan  directa  6  indirectamente  dentro  del  pals  el  comercio  6  la 
industria,  se  nivelaran  en  ambos  respectos  con  los  individuos  que  tengan  estas 
profesiones  en  el  distrito  consular. 

21.  Exceptuando  las  funciones,  prerrogativas  e  inmunidades  de  que  habla  esta 
ley,  los  Agentes  comerciales,  en  su  caUdad  de  individuos,  estaran  sujetos  en  todas 
sus  causas,  negocios,  actos  y  relaciones  particulares,  ya  sean  civUes  6  criminales, 
ya  mercantiles  6  de  policia,  a  las  mismas  leyes,  ordenanzas,  reglamentos  y  autori- 
dades  que  los  otros  individuos  residentes  en  su  distrito. 

22.  En  consecuencia,  por  faltas  y  delitos  del  orden  comun  que  las  leyes  veden 
y  castiguen,  seran  juzgados  conforme  a  lo  que  eUas  dispongan;  mas  por  delitos 
puramente  oficiales,  6  cuando  su  conducta  fuere  simplemente  irregular  e  impropia 
por  cualquier  capitulo,  el  Gobiemo  general  les  retirara  el  exequatur,  comunioando 
al  Gobierno  respective  los  motivos  de  esta  resolucion. 

23.  Los  Agentes  comerciales  no  podran  ejercer  ningun  acto  consular  en  defensa 
de  sus  negocios  mercantiles  u  otros  de  su  particular  interes  6  incumbencia. 

24.  Los  mexicanos  a  quienes  el  Gobiemo  federal  hubiese  admitido  como  Con- 
sules, Viceconsules  y  Agentes  'publicos  consulares  de  un  gobierno  extranjero,  dis- 
frutaran  de  los  derechos  y  consideraciones  que  los  demas  ciudadanos  de  la  RepubUca, 
y  estaran  sometidos  a  las  mismas  obUgaciones  que  eUos ;  pero  se  les  dispensaran  las 
faltas  que  cometieren  con  relacion  a  las  cargas  concejiles  y  otras  personales  del  ser- 
vicio publico,  si  estuvieren  impedidos  de  sobreUevarlas  por  causa  de  su  oficio  consular. 

25.  Siempre  que  se  pida  el  exequatur  a  favor  de  un  Consul,  Viceconsul  6  Agente 
Publico  consular,  debera  expresarse  la  clase  a  que  corresponda,  entre  las  fijadas  por 
los  articulos  18,  19  y  24  de  esta  ley,  cuidando  despues  los  Agentes  comerciales  de 
comunicar  al  Gobiemo  Supremo,  por  conducto  de  la  Legacion  respectiva,  cualquier 
mudanza  que  le  sobrevenga  en  orden  de  esta  clasificacion.  De  ello  tomara  nota  la 
primera  autoridad  del  distrito  consular,  sin  cobrar  derechos. 

26.  Los  Consules,  Viceconsules,  y  tanto  el  jefe  de  eUa,  que  sera  su  secretario, 
como  los  oficiales  e  individuos  agregados  al  servicio  del  Agente  comercial,  no  siendo 
mexicanos,  gozaran  de  las  inmunidades  que  esta  ley  concede  a  los  Consules  comer- 
ciantes,  pero  sin  que  les  comprenda  como  a  estos  lo  prevenido  en  las  fracciones  X 
y  XI  del  articulo  18;  a  fin  de  que  esta  disposicion  sea  exactamente  cumpMa,  deberan 
dichos  Agentes  comunicar  oportunamente  a  la  primera  autoridad  politica  local,  tanto 
los  nombres  como  la  nacionalidad  de  sus  referidos  secretarios,  oficiales  y  personas 
agregadas  a  su  servicio. 

27.  La  oficina  consular  se  establecera  precisamente  en  una  pieza  especial  y 
excluida  de  otros  usos,  poniendose  sobre  la  puerta  una  inscripcion  que  exprese  su 
destino.    Se  guardaran  aUi  los  libros,  papeles  y,  demas  cosas  que  pertenezcan  al 
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on  them,  nor  shall  any  compulsory  service  be  required  of  them.  —  IX.  They  shall 
not  be  obliged  to  pay  any  pecuniary  contribution  by  way  of  set-off  for  this  or  the 
preceding  exemptions.  —  X.  They  may  be  appointed  guardians  when  they  apply 
for  this  office  for  protecting  the  persons  and  interests  of  wards  residing  in  the 
consular  district,  being  children  of  subjects  of  their  nation.  This  application  shall  be 
attended  to,  if  the  persons  concerned  have  no  guardian  in  office ;  but  when  by  law 
or  by  win  the  guardianship  pertains  to  other  persons,  it  can  only  be  entrusted 
to  a  Commercial  Agent  when  the  former  do  not  ask  in  good  time  for  the  office 
to  be  conferred.  —  XI.  When  they  have  to  make  declarations  as  witnesses  in  some 
judicial  matter,  they  shall  be  officially  advised  by  stating  the  day,  hour  and  place 
where  they  have  to  appear  to  make  their  declarations.  And  if  the  consular  duties 
do  not  allow  them  to  attend  to  the  appointment,  they  shall  officially  make  their 
explanations  to  the  judge  of  the  cause,  in  order  that  he  may  resort  to  the  Con- 
sulate or  ask  for  a  written  declaration,  which  cannot  be  refused  or  delayed. 

19.  The  Consuls,  Vice-Consuls  and  public  Consular  Agents,  not  sent  by  their 
respective  Governments,  being  their  subjects,  devoted  to  trade  or  industry  in 
the  National  Territory,  shall  enjoy  the  liberties  and  prevogatives  included  in  sec- 
tions, 1,  2,  3,  5,  7,  8, 10  and  11  of  the  preceding  article.  They  shall  also  be  exempt: 
1.  Prom  purely  personal  levies  or  taxes  without  relation  to  their  commercial  busi- 
ness or  industry,  or  their  other  property,  movable  or  immovable.  —  11.  From  aU 
pecuniary  set-off  for  the  exemptions  granted  them. 

20.  Apart  form  the  immunities  mentioned  ia.  the  previous  article,  the  Commer-! 
cial  Agents  who  directly  or  indirectly  carry  on  trade  or  industry  within  the  country, 
shall  in  both  respects  be  on  an  equality  with  those  persons  who  have  these  callings 
in  the  consular  district. 

21.  With  the  exception  of  the  functions,  prerogatives  and  immunities  mention- 
ed by  this  Law,  the  Commercial  Agents,  in  their  character  of  individuals,  shall  in 
aU  their  private  causes,  matters,  acts  and  relations,  whether  civil  or  criminal,  whether 
commercial  or  of  police,  be  subject  to  the  same  laws,  ordinances,  regulations  and 
authorities  as  other  individuals  residing  in  their  district. 

22.  Consequently,  for  faults  and  offences  of  the  ordinary  category  which  are 
forbidden  and  punished  by  law,  they  shall  be  judged  according  to  the  provisions 
thereof ;  but  for  purely  official  offences,  or  when  their  conduct  is  simply  irregular  and 
improper  under  any  head,  the  general  Government  shall  withdraw  their  exequatur 
and  communicate  to  the  corresponding  Government  the  reasons  for  this  resolution. 

23.  The  Commercial  Agents  shall  have  no  power  to  perform  any  consular 
act  in  defence  of  their  commercial  business  or  other  business  belonging  to  their 
private  interests  or  obUgations. 

24.  Mexicans  whom  the  Federal  Government  has  admitted  as  Consuls,  Vice- 
Consuls  and  public  Consular  Agents  of  a  foreign  Government  shall  enjoy  the  same 
rights  and  considerations  as  the  other  citizens  of  the  Republic,  and  shall  be  subject 
to  the  same  obligations  as  they;  but  they  shall  be  pardoned  the  faults  committed  by 
them  in  relation  to  their  official  duties  and  other  personal  duties  of  the  public  service, 
if  they  are  prevented  from  carrying  them  out  by  reason  of  their  consular  offices. 

25.  Whenever  an  exequatur  is  asked  for  in  favour  of  a  Consul,  Vice-consul 
or  pvMic  Consular  Agent,  the  class  to  which  he  belongs  must  be  expressed,  among 
the  classes  fixed  by  articles  18,  19  and  24  of  this  Law,  the  Commercial  Agents  after- 
wards taking  care  to  commimicate  to  the  Supreme  Government,  through  the  cor- 
responding Legation,  aU  changes  which  may  happen  to  them  in  the  order  of  such 
classification.  The  first  authority  of  the  consular  district  shaU  take  note  thereof 
without  charging  fees. 

26.  The  Consuls,  Vice-Consuls,  the  head  thereof,  the  person  who  shall  be  his 
secretary,  and  the  officials  and  individuals  attached  to  the  service  of  the  Commercial 
Agent,  not  being  Mexicans,  shall  have  the  benefit  of  the  immunities  granted  by  this 
Law  to  trading  Consuls,  but  the  provisions  of  sections  X  and  XI  of  article  18  shall 
not  include  them  as  it  does  the  latter ;  to  the  end  that  this  provision  may  be  exactly 
performed,  the  said  Agents  must  in  good  time  communicate  to  the  first  local 
political  authority,  both  the  names  and  the  nationality  of  their  said  secretaries,  offi- 
cials and  persons  attached  to  their  service. 

27.  The  Consul's  office  shall  of  necessity  be  established  in  a  special  depart- 
ment excluded  from  aU  other  uses,  and  an  inscription  shall  be  placed  on  the  door 
to    express   its    purpose.    There   the   books,   papers   and   other  things   belonging 
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oficio  consular.  Los  archivos  y  papeles  seran  inviolablemente  respetados,  sin  que 
por  ningun  motivo  ni  pretexto  puedan  las  autoridades  embargarlos  ni  tomar  cono- 
oimiento  de  ellos. 

28.  Cuando  por  existir  datos  suficientes  con  arreglo  a  las  leyes  y  no  de  otro 
modo,  haya  de  procederse  A  la  aprehension  de  un  Agente  comercial  por  crimen  6 
delito  del  orden  comiin  a  que  eUas  impongan  pena  corporal,  dicha  aprehension, 
salvo  in  flagranti,  solo  podrd  Uevarse  a  efecto  por  el  juez  de  la  causa,  guardandose 
al  reo  en  ese  acto  y  en  todo  el  curso  del-  proceso,  todas  las  consideraciones  compa- 
tibles con  su  seguridad.  El  juez  competente  intervendrd  desde  luego  en  el  juicio 
y  empezara  por  conceder  al  reo,  tomando  las  precauciones  convenientes  para  evitar 
su  fuga,  el  tiempo  que  necesite  y  pida  para  arreglar,  sellar  y  poner  en  guarda,  como 
le  parezca,  los  libros  y  papeles  del  consulado.  Estos  no  seran  leidos  ni  tocados  por 
el  Juez,  que  debera  limitar  se  a  proteger,  si  el  reo  se  lo  pidiere,  asi  la  ejecucion  de  las 
medidas  que  este  ultimo  tomare  para  la  seguridad  e  inviolabilidad  de  unos  y  otros. 
Mas  cuando  por  no  haber  canciUer  que  los  guarde,  6  por  otra  causa  cualquiera,  el  reo, 
a  quien  se  instruira  de  este  articulo,  nada  pidiera  acerca  de  eUos,  el  juez  se  abstendra 
de  tomar  providencia  alguna  por  esta  razon. 

29.  La  oficina  consular  y  la  habitacion  misma  de  los  Consules,  Viceconsules 
y  Agentes  publicos  consulares,  seran  igualmente  respetados;  pero  no  se  entendera 
por  esto  que  se  les  concede  el  privilegio  de  asilo,  respecto  a  las  personas  6  efectos 
que  se  pretendan  sxistraer  a  la  accion  de  las  autoridades  li  oficinas  mexicanas. 

30.  En  la  parte  exterior  de  sus  casas  pondran  los  Agentes  comerciales  un 
r6tulo  que  exprese  su  caracter  oficial  y  su  nacionalidad.  Solo  podran  izar  el  pabeUon 
de  su  pais,  cuando  la  poblacion  en  que  residan  fuere  sitiada  6  estallase  algun  motin 
6  sedicion  en  su  seno. 

31.  Como  segtin  lo  prevenido  en  la  Constitucion,  corresponde  al  Gobiemo 
general  exclusivamente  admitir  a  los  agentes  comerciales  y  retirarles  el  exequatur, 
y  como  solamente  por  leyes  generales  puede  arreglarse  la  influencia  de  esta  institu- 
cion  en  el  pais,  los  poderes  de  los  Estados,  aun  revestidos  de  facultades  extraordi- 
narias,  no  las  ejerceran  alterando  las  prevenciones  de  esta  ley. 

32.  En  casos  de  grave  perturbacion  de  la  paz  publica  en  un  distrito  consular, 
las  autoridades  civiles  y  militares  de  la  Federacion  y  del  Estado  respectivo,  defen- 
deran  a  los  Agentes  comerciales,  de  manera  que  ni  ellos,  ni  sus  bienes,  ni  las  cosas 
del  Consulado  sufran  agravio  ni  perjuicio  alguno.  Y  cuando  conocieren  que  esto 
no  puede  lograrse  permaneciendo  el  Agente  comercial  en  la  poblacion  conmovida, 
le  propondran  que  la  abandone,  favoreciendo  su  salida,  pero  sin  estrecharlo  a 
emprenderla,  y  protegeran  su  regreso  inmediatamente  que  la  tranquilidad  se  res- 
tableciere. 

33.  Todo  lo  que  esta  ley  dispone  respecto  de  los  Consules  y  Viceconsules 
especiales,  tendra  exacta  aplicacion  a  los  Consules  generales,  con  solo  estas  diferen- 
cias:  I.  Que  su  oficio  se  extendera  a  varios  distritos  6  consistira  en  la  direccion 
de  todos  los  consulados  de  su  pais,  en  Mexico,  segun  los  terminos  de  su  patente, 
aprobada  por  el  Gobiemo  Federal.  —  II.  Que  podran  nombrar  Consules  y  Vice- 
consules, si  para  ello  los  autoriza  la  misma  patente  confirmada  por  el  exequatur.  — 

III.  Que  en  los  casos  de  queja  contra  las  autoridades  ti  oficinas  publicas,  se  comuni- 
caran  directamente  con  el  Ministerio  de  Relaciones,  faltando  la  legacion  de  su  pais.  — 

IV.  Que  si  sus  gobiemos  les  confiasen  alguna  mision  diplomatica,  tendr4n  por  con- 
sideracion  a  ella  las  inmunidades  y  prerrogativas  que  prescribe  el  dereoho  de  gentes 
y  las  leyes  del  pais. 

34.  Se  tendra  entendido  que  en  esta  ley  quedan  refundidas  las  leyes  y  regla- 
mentos  anteriores  relativos  a  los  Agentes  comerciales  de  las  otras  naciones,  y  que 
debera  observarse  en  todo  aqueUo  que  por  los  tratados  no  estuviere  fijado  y  con- 
venido  de  otro  modo. 

Por  tanto,  mando  se  imprima,  pubUque,  circule  y  se  le  de  el  debido  cumpU- 
miento. 

Dado  en  el  Palacio  Nacional  en  la  H.  Veracruz,  a  veintiseis  de  Noviembre  de 
mil  ochocientos  cincuenta  y  nueve.  —  Benito  Juarez. 

Al  C.  Juan  Antonio  de  la  Fuente,  Ministro  de  Relaciones  Exteriores.  —  Y 
lo  comunico  a  ad.  para  su  inteligencia  y  cumplimiento. 

Palacio  del  Gobiemo  general.  H.  Veracruz.  Noviembre  26  de  1859.  —  Fuente. 


MEXICO:  CONSULAR  LAW.  252 

to  the  Consul's  office  shall  he  kept.  The  archives  and  papers  shall  be  kept  inviolate ; 
and  the  authorities  cannot  arrest  them  or  take  notice  thereof  for  any  reason  or 
on  any  pretext. 

28.  When  through  the  existence  of  sufficient  facts  in  accordance  with  the 
law  and  in  no  other  way,  it  is  necessary  to  proceed  to  apprehend  a  Commercial 
Agent  for  a  crime  or  offence  of  an  ordinary  kind  which  the  law  punishes  by  corporal 
punishment,  the  said  apprehension,  saving  when  made  in  flagrante  delicto,  can  only 
be  carried  into  effect  by  the  judge  of  the  cause,  and  all  such  considerations  as  are 
compatible  with  his  safekeeping  shall  be  observed  in  favour  of  the  defendant  in 
that  act  and  in  the  whole  course  of  the  process.  The  competent  judge  shall  at 
once  intervene  in  the  proceedings  and  shall  take  the  precautions  suitable  for 
obviating  his  flight;  and  begin  by  granting  the  defendant  such  time  as  he  needs 
and  requests  for  arranging,  sealing  and  putting  into  safe  custody,  the  books  and 
papers  of  the  consulate,  as  he  may  think  well.  These  shall  not  be  read  or  touched 
by  the  judge,  who  must  confine  Mmself  to  protecting,  if  the  defendant  so  requests, 
the  execution  of  the  measures  to  be  taken  by  the  latter  for  the  safety  and  inviol- 
ability of  both.  But  when,  through  not  having  a  chancellor  to  guard  them,  or  from 
any  other  cause,  the  defendant,  who  shall  be  informed  of  this  article,  makes  no 
request  concerning  them,  the  judge  shall  abstain  from  making  an  order  for  this  reason. 

29.  The  consular  office  and  the  dweUing  itself  of  the  Consuls,  Vice-consuls 
and  'public  Consular  Agents  shall  be  equally  respected;  but  this  does  not  mean 
that  they  are  granted  the  privilege  of  asylum,  as  regards  persons  or  effects  which 
they  may  propose  to  remove  from  the  action  of  the  Mexican  authorities  or  offices. 

30.  On  the  external  part  of  their  houses,  the  Commercial  Agents  shall  place 
a  notice  to  express  their  official  character  and  nationality.  They  can  only  hoist 
the  flag  of  their  country,  when  the  township  in  which  they  reside  is  besieged  or  when 
a  mutiny  or  sedition  breaks  out  in  the  midst  thereof. 

31.  As  imder  the  provisions  of  the  Constitution  it  is  the  duty  of  the  General 
Government  exclusively  to  grant  the  exequatur  to  the  commercial  agents  or  to 
withdraw  it  from  them,  and  as  the  influence  of  this  institution  in  the  cotmtry  can 
only  be  regulated  by  general  laws,  the  State  Powers,  although  clothed  with  extra- 
ordinary faculties,  shall  not  exercise  them  by  altering  the  provisions  of  this  Law. 

32.  In  cases  of  grave  disturbance  of  the  public  peace  in  a  consular  district, 
the  civil  and  military  authorities  of  the  Federation  and  of  the  State  concerned  shall 
defend  the  Commercial  Agents,  so  that  neither  themselves,  their  property  nor  the 
things  of  the  Consulate  may  suffer  any  injury  or  damage.  And  when  they  are 
aware  that  this  cannot  be  obtained  while  the  Commercial  Agent  remains  in  the 
disturbed  township,  they  shall  propose  that  he  abandon  it  and  shall  enable  him  to 
leave,  but  without  pressing  him  to  undertake  this,  and  they  shall  protect  his  return 
immediately  that  tranquiUity  is  restored. 

33.  All  the  provisions  of  this  Law  concerning  special  Consuls  and  Vice-Consuls 
shall  exactly  apply  to  Consuls  General,  with  the  following  differences  only :  I.  That 
their  office  shall  extend  to  several  districts  or  shall  consist  in  directing  all  the  Consulates 
of  their  country  in  Mexico,  according  to  the  conditions  of  their  patents,  as  approved 
by  the  Federal  Government.  —  II.  That  they  may  appoint  Consuls  and  Vice-consuls, 
if  the  said  patent  confirmed  by  the  exequatur  authorises  them  in  this.  —  III.  That 
in  cases  of  complaint  against  the  authorities  or  public  offices,  they  shall  communicate 
directly  with  the  Ministry  of  Foreign  Affairs,  when  their  country  has  no  Legation. 
—  IV.  That,  if  their  Governments  entrust  any  diplomatic  mission  to  them,  they 
shall  in  consideration  thereof  have  the  immunities  and  prerogatives  prescribed  by 
the  Law  of  Nations  and  the  law  of  the  country. 

34.  It  is  to  be  understood  that  the  former  laws  and  regulations  which  relate 
to  the  Consular  Agents  of  other  nations  are  incorporated  by  this  Law,  and  must 
be  observed  in  so  far  as  is  not  otherwise  provided  and  agreed  by  Treaty. 

Therefore,  I  direct  that  it  be  printed,  published,  circulated  and  duly  fulfilled. 

Given  at  the  National  Palace  in  Vera  Cruz,  26  November  1859.  —  Benito 
Juarez. 

To  C.  Juan  Antonio  de  la  Fuente,  Minister  of  Foreign  Affairs.  —  And  I  communi- 
cate it  to  you  for  your  information  and  fulfilment. 

Palace  of  the  General  Government.  Vera  Cruz,  26  November  1859.  —  Fuente. 
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Leyes  del  ramo  de  hacienda  relativas  a  las  funciones  de  los  c6nsules. 

Los  Agentes  Consulares  no  solo  dependen  del  Ministerio  de  Relaciones  Ex- 
teriores,  a  cuya  dotacion  pertenecen,  sino  que  tambien  son  dependientes  de  la 
Secretaria  de  Hacienda,  en  lo  relativo  a  manejo  de  fondos  federales;  y  para  no 
entorpecer  el  ejercicio  de  sus  funciones  ni  tampoco  las  labores  de  la  Hacienda 
Publica  tramitando  los  asuntos  de  su  encomienda  por  conducto  del  Ministerio  de 
Relaciones,  esta  mandado  por  circular  de  6ste  que  los  Consules  y  Agentes  comer- 
ciales  cumplan  inmediatamente  las  ordenes  directas  de  la  Secretaria  de  Hacienda 
6  de  la  Tesoreria  General  de  la  Federacion,  en  cuanto  se  refiere  a  fondos  del  Erario. 
Pero  la  dependencia  de  la  Secretaria  de  Hacienda  se  impone  sobre  todo  en  el  obe- 
decimiento  a  las  prescripciones  de  la  Ordenanza  General  de  Aduanas,  de  12  de  Junio 
de  1891,  que  determina  como  sigue  las  funciones  de  los  Consules  Mexicanos  en  el 
ejercicio  del  comercio  de  importacion  a  nuestro  pais. 

Ordenanza  general  de  aduanas  vigente. 
Funciones  de  los  C6nsules  Mexicanos  en  el  Extranj,ero. 

Art.  68.  Las  obUgaciones  de  los  consules  6  agentes  consulares  de  la  Reptiblica 
en  el  extranjero,  en  lo  que  se  refiere  al  cumplimiento  de  esta  Ordenanza,  son  las 
siguientes:  I.  Recibir  los  cuatro  ejemplares  del  manifiesto  que  les  presenten  para 
su  certificaci6n,  examinando  si  la  suma  total  de  bultos  esta  bien  hecha  y  es  igual 
en  los  cuatro  ejemplares,  si  tienen  salvadas  al  final  alguna  6  algunas  enmiendas, 
entrerrenglonaduras  6  raspaduras,  y  si  la  firma  es  igual  en  los  cuatro  ejemplares.  — 
II.  Certificar  en  cada  uno  de  los  cuatro  ejemplares,  sobre  el  mismo  papel  de  la 
factura,  e  inmediatamente  despues  del  ultimo  renglon  escrito,  el  hecho  de  haber- 
seles  presentado,  expresando  el  nombre  del  capitan  que  subscriba  el  manifiesto,  el 
ntimero  de  bultos  que  en  el  se  indiquen,  los  folios  de  que  consten,  la  fecha  de  la 
presentacion,  y  si  tienen  al  final  algunas  anotaciones  y  en  que  numero,  sellando, 
fechando  y  firmando  al  calce.  (Modelo  Num.  9.)  —  III.  De  los  cuatro  ejemplares 
del  manifiesto  devolveran  imo  al  interesado,  con  un  recibo  talonario  adherido  en 
la  forma  que  Ladica  el  modelo  num.  1  que  se  encuentra  agregado  a  esta  ley ;  debiendo 
contener  dicho  recibo  el  numero  de  orden  correspondiente  al  manifiesto,  la  fecha 
de  su  entrega  f  el  seUo  del  consulado.  —  IV.  Recibir  y  certificar  los  cuatro  ejem- 
plares de  las  declaraciones  relativas  a  los  manitiestos  de  los  vapores  de  lineas  regu- 
lares,  de  que  trata  el  art.  26,  si  le  fueren  presentados  dentro  del  t^rmino  legal,  y 
recibir  y  certificar  tambi6n  las  manifestaciones  concemientes  a  los  errores  u  omi- 
siones  en  las  facturas  y  a  las  cuales  manifestaciones  se  ref ieren  los  arts.  62  y  63.  En  las 
certificaciones  se  hara  constar  la  fecha  y  hora,  asi  de  la  presentacion  del  documento, 
como  de  la  salida  del  buque  del  puerto  de  embarque  de  las  respectivas  mercancias. 

De  los  cuatro  ejemplares  referidos,  los  Consules  6  Agentes  devolveran  uno  al 
interesado,  y  con  los  tres  restantes  procederan  como  se  dispone  respecto  de  los 
manifiestos  y  facturas  consulares.  (Ful  reformada  esta  fraccion  de  los  terminos  que 
contiene,  por  el  decreto  de  12  de  Noviembre  de  1897.) 

69.  Todo  lo  dispuesto  en  el  articulo  anterior  acerca  de  los  manifiestos  de  los 
buques,  es  aplicable  a  las  facturas  que  los  remitentes  6  cargadores  deben  presentar 
a  los  consules  para  su  certificacion. 

71.  Si  fuere  presentado  a  los  consules  para  su  certificacion  algun  manifiesto 
6  factura  amparando  efectos  que  ya  hubieren  salido  del  puerto  de  partida,  pero 
que  no  fuere  posible  que  hubieren  llegado  al  puerto  mexicano  a  que  estuvieren 
destinados,  certificaran  los  expresados  documentos  conforme  a  lo  dispuesto  en  el 
art.  68,  haciendo  constar  la  fecha  de  salida  del  buque  conductor  de  los  efectos  y 
las  razones  que  los  interesados  expongan  en  justificacion  de  su  retardo;  pero  la 
admision  de  estos  documentos  por  las  aduanas  respectivas  solo  podra  tener  lugar 
cuando  la  Secretaria  de  Hacienda  asi  lo  determine,  en  vista  de  los  motivos  que 
justifiquen  el  retardo. 

72.  Los  consules  residentes  en  las  poblaciones  extranjeras  situadas  f rente  a 
las  aduanas  mexicanas  fronterizas,  certificaran  los  cuatro  ejemplares  de  cada  Per- 
miso  de  Importacion  expedido  por  la  aduana  cuando  les  scan  presentados.  Devol- 
veran al  interesado  el  duphcado  del  permiso,  con  la  correspondiente  certiEicacion, 
reservandose  el  original  y  los  dos  ejemplares  restantes. 

74.  Los  consules  y  agentes  consulares  de  Mexico  tienen  el  deber  de  explicar 
todo  lo  relativo  a  la  Ordenanza  a  quien  lo  soUcite,  y  de  dar  a  los  capitanes  de  buque 
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Exchequer  laws  relating  to  the  functions  of  Consuls. 

Consular  Agents  are  not  only  subordinate  to  the  Ministry  of  Foreign  Affairs, 
to  whose  staff  they  belong,  but  they  are  also  subordinate  to  the  Secretary  to  the 
Treasury  in  so  far  as  relates  to  the  handling  of  the  Federal  funds;  and  in  order 
not  to  obstruct  the  exercise  of  their  functions  or  the  labours  of  the  Public  Treasury 
by  the  matters  entrusted  to  them  proceeding  through  the  Minister  of  Foreign  Affairs, 
it  is  ordered  by  circular  thereof  that  Consuls  and  Commercial  Agents  do  immediate- 
ly carry  out  the  direct  orders  of  the  Secretary  to  the  Treasury,  or  of  the  General 
Treasurer  of  the  Federation,  so  far  as  refers  to  the  Treasury  funds.  But  subordina- 
tion to  the  Secretary  to  the  Treasury  is  specially  imposed  in  obedience  to  the  pre- 
scriptions of  the  General  Customs  Ordinance  of  12  Jime  1891,  which  determines 
the  operations  of  Mexican  Consuls  in  the  exercise  of  the  import  trade  to  our  country. 

The  general  Customs  Ordinance,  now  in  force. 

Functions  of  Mexican  Consuls  abroad. 

Art.  68.  The  following  are  the  obligations  of  the  Consuls  or  Consular  agents 
of  the  Republic  abroad,  so  far  as  relates  to  the  carrying  out  of  this  Ordinance: 
I.  To  receive  the  four  copies  of  the  manifest  produced  to  them  for  their  certifica- 
tion, examining  whether  the  total  sum  of  the  parcels  is  well  made  and  is  the  same 
in  the  four  copies,  whether  they  have  any  alterations,  interlineations  or  erasures 
which  are  confirmed  at  the  end,  and  if  the  signature  is  the  same  on  the  four  copies. 
—  n.  To  certify  on  each  of  the  four  copies,  on  the  same  invoice  document,  and 
immediately  after  the  last  written  line,  the  fact  of  their  having  been  presented, 
expressing  the  name  of  the  master  who  subscribes  the  manifests,  the  number  of 
parcels  indicated  therein,  the  folios  of  which  they  consist,  the  date  of  the  presenta- 
tion, and  if  they  have  any  notes  at  the  end  and  to  what  number,  sealing,  dating 
and  signing  at  the  end  (Form  No.  9).  —  III.  One  of  the  four  copies  of  the  manifest 
they  shall  return  to  the  party  interested,  with  a  counterfoiled  adhesive  receipt, 
in  the  form  indicated  by  No.  1  which  is  annexed  to  this  Law.  The  said  receipt  must 
contain  the  number  of  the  corresponding  copy  of  the  manifest,  the  date  of  its  delivery 
and  the  seal  of  the  consulate :  —  IV.  To  receive  and  certify  the  four  copies  of  the 
declarations  which  refer  to  the  manifests  of  steamers  of  regular  Hnes,  mentioned 
by  article  26,  if  they  are  produced  to  them  within  the  legal  term,  and  also  to  receive 
and  certify  the  statements  concerning  errors  and  omissions  in  invoices,  which  state- 
ments are  referred  to  by  articles  62  and  63.  In  the  certificates  they  shall  set  out 
the  dates  and  hours  both  of  the  presentation  of  the  document,  and  of  the  departure 
of  the  vessel  from  the  port  of  shipment  of  the  respective  goods. 

The  Consuls  or  Consular  Agents  shall  return  one  of  the  said  four  copies  to  the 
person  interested,  and  they  shall  proceed  with  the  three  remaining  copies  as  is  provid- 
ed with  respect  to  the  consular  manifests  and  invoices.  (This  section  was  amended 
in  the  terms  which  it  now  contains  by  the  Decree  of  12  November  1897.) 

69.  All  the  provisions  of  the  preceding  article  about  ship's  manifests  apply 
to  the  invoices  which  the  senders  or  shippers  have  to  present  to  the  consuls  for  their 
certification. 

71.  If  a  manifest  or  invoice  is  presented  to  consuls  for  their  certification 
covering  goods  which  have  already  sailed  from  the  port  of  departure,  but  which 
could  not  have  arrived  at  the  Mexican  port  to  which  they  were  destined,  they  shall 
certify  the  said  documents  in  accordance  with  the  provisions  of  article  68,  noting 
the  date  when  the  vessel  carrying  the  goods  sailed  and  the  reasons  which  the  persons 
concerned  give  in  explanation  of  their  delay,  but  the  admission  of  these  documents 
by  the  respective  Customs  may  only  take  place  when  the  Secretary  to  the  Treasury 
so  determines,  in  view  of  the  reasons  justifying  the  delay. 

'72.  The  consuls  who  reside  in  the  foreign  inhabited  places  which  are  situate 
in  front  of  the  Mexican  frontier  Customs,  shall  certify  four  copies  of  each  permit 
for  Importation  issued  by  the  Customs,  when  they  are  presented.  They  shall  return 
the  duplicate  of  the  permit  to  the  person  interiested,  with  the  corresponding  certi- 
fication, but  keeping  the  original  and  the  two  remaining  copies. 

74.  The  consuls  and  consular  agents  of  Mexico  have  the  duty  of  explaining 
to  all  inquirers  all  that  relates  to  the  Ordinance,  and  giving  the  shipmasters  and 
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y  remitentes,  todos  los  datos  e  informes  posibles  acerca  de  las  leyes  del  pais  y  de 
los  requisites  que  exige  la  nacion  en  su  comercio  internacional. 

76.  Los  consules  solo  podran  expedir  copia  certificada  de  los  documentos  que 
obren  en  su  archivo,  a  soUcitud  de  parte  interesada;  pero  estos  documentos  no 
seran  admitidos  por  las  aduanas  sino  previa  aprobacion  de  la  Secretaria  de  Hacienda. 

Solo  en  las  mismas  condiciones  de  soUcitud  de  parte  interesada,  expediran  los 
consules  los  demas  certificados  que  tengan  por  objeto  atestiguar  hechos  que  les 
consten  y  manifestaciones  que  se  les  bagan  con  referenda  a  los  documentos  que 
ya  hubieren  visado. 

78.  Por  las  certificaciones  en  los  documentos  que  deberan  presentar  los  capi- 
tanes  de  buque  y  remitentes  de  mercancias,  cobraran  los  consules  (decreto  de  20  de 
Noviembre  de  1905): 

Por  la  certificacion  de  un  manifiesto  referente  a  buque  con  porte  de  menos 
de  cincuenta  toneladas  brutas,  que  de  Honduras  Britanica  se  dirija  exclusivamente 
al  Territorio  de  Quintana  Roo: 

Si  el  buque  conduce  mercancias $    4.00 

Si  es  despachado  en  lastre $    2.00 

Por  la  oertiEicacion  de  cualquisr  otro  manifiesto: 

Si  el  buque  conduce  mercancias  para  la  Repiiblica $  20.00 

Si  es  despachado  en  lastre $    8.00 

El  cobro  por  la  certificacion  de  cada  juego  de  facturas  consulares,  se  basara 
sobre  el  valor  de  las  mercancias  manifestadas,  el  cual  debera  declarar  el  interesado 
precisamente  en  moneda  del  pais  en  que  se  expide  el  documento,  para  que  el  consul 
6  agente  consular  respective  lo  convierta  en  moneda  mexicana  y  calcule  el  derecho 
que  corresponda  percibir,  con  arreglo  a  las  cuotas  siguientes: 

Si  el  valor  de  las  mercancias  no  excede  de  cien  pesos $     3.00 

Si  excede  de  cien,  pero  no  de  quinientos  pesos $    6.00 

Si  excede  de  quinientos,  pero  no  de  mil  pesos $     8.00 

Si  excede  de  este  limite: 

Por  los  primeros  mil  pesos $    8.00 

Por  cada  nul  de  exceso  6  fraccion  menor  de  mil  pesos  ....     $  25.00 

Si  la  factura  fuere  presentada  a  la  certificacion  despues  de  los  dos  dias  babiles 
subsecuentes  al  de  la  salida  del  puerto  de  embarque  del  buque  conductor  de  los 
efectos,  se  cobrara  el  doble  de  las  cuotas  senaladas. 

La  certificacion  de  facturas  consulares  que  amparen  monedas  con  el  cuno 
nacional  en  piezas  de  un  peso  cada  una,  causara  las  citadas  cuotas  segun  el  valor 
total  declarado. 

La  certificacion  de  facturas  consulares  que  amparen  cualquiera 
otra  clase  de  moneda  legal  de  plata  u  oro,  nacional  6  extran- 
jera,  6  bien  biUetes  en  circulacion  de  los  bancos  estableoidos 
en  la  Republioa  con  arreglo  a  la  ley  de  instituciones  de  credito, 
siempre  que  esas  facturas  no  amparen  ninguna  otra  mercancia  Exenta 
Por  un  certificado  que  con  cualquier  objeto  se  extienda  k  los 

capitanes  de  buque  6  a  remitentes  de  mercancias $  4.00 

Cuando  dicbos  certificados  se  soliciten  por  duplicado,  triplicado, 

etc.,  causaran  por  cada  ejemplar  excedente $  2.00 

Por  la  certificacion  de  cada  j  uego  de  declaraciones  relativas  a  las  varia- 

ciones  que  haya  suf rido  un  manifiesto  despues  de  su  legalizacidn     $  4.00 
Por  la  certificacion  de  cada  juego  de  declaraciones  relativas  a 
errores  notados  por  los  remitentes  despues  de  la  legalizacion 

de  sus  facturas $  4.00 

El  importe  de  las  certificaciones  se  pagara  al  contado  y  en  moneda  del  pais 
en  que  residan  los  consules  6  agentes  consulares  mexicanos,  quienes,  para  calcular 
dicbo  importe,  asi  como  para  convertir  4  moneda  mexicana  los  valor  es  declarados 
en  las  facturas  consulares,  se  sujetaran  a  la  tabla  oficial,  que  va  anexa  al  final, 
publicada  por  la  Secretaria  de  Hacienda,  la  que  establece  la  relaoion  del  peso,  unidad 
monetaria  de  los  Estados  Unidos  Mexicanos,  con  las  diversas  monedas  extranjeras. 

79.  Los  consules  deberan  poner  exactamente  la  misma  certificacion  en  los 
cuatro  ejemplares  de  cada  manifiesto  6  factura,  sin  exigir  por  esto  mas  emolumentos 
de  los  que  fija  el  articulo  anterior. 
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consignors  all  possible  facts  and  information  about  the  laws  of  the  country  and  the 
requisites  exacted  by  the  Nation  in  her  international  trade. 

76.  The  consuls  can  only  issue  a  certified  copy  of  the  documents  which  are  in 
their  archives  on  the  application  of  the  party  concerned,  but  these  documents  shall 
only  be  admitted  by  the  Customs  with  the  previous  approbation  of  the  Secretary 
to  the  Treasury. 

Only  subject  to  the  said  terms  of  application  by  the  party  concerned  shall 
consuls  issue  other  certificates  which  are  intended  to  verity  the  facts  stated  therein 
and  the  statements  which  are  made  to  them  with  reference  to  the  documents  for 
which  they  have  already  given  their  visa. 

78.  Consuls  shall  charge  the  following  fees  (Decree  of  20  November  1905)  for 
certifying  documents  which  the  shipmasters  and  consignors  of  goods  have  to 
produce : 

For  certifying  a  manifest  referring  to  a  vessel  of  a  tonnage  of  less  than  50  tons 
gross,  which  is  bound  from  British  Honduras  exclusively  to  the  Territory  of 
Quintana  Roo: 

If  the  vessel  carries  goods $    4.00 

If  she  is  cleared  in  ballast $    2.00 

For  certifying  any  other  manifest: 

If  the  vessel  carries  goods  for  the  Republic $  20.00 

If  she  is  cleared  in  ballast $     8.00 

The  charge  for  certifying  each  set  of  consular  invoices  shall  be  based  on  the 
value  of  the  goods  declared,  which  the  person  concerned  must  necessarily  declare 
in  the  money  of  the  country  in  which  the  document  is  issued,  for  the  respective 
consul  or  consular  agent  to  convert  it  into  Mexican  money  and  calculate  the  fees 
which  he  ought  to  take,  according  to  the  following  charges. 

If  the  value  of  the  goods  does  not  exceed  one  hundred  pesos     $     3.00 
If  it  exceeds  one  hundred,  but  not  five  hundred  pesos.    .    .    .     $     6.00 
If  it  exceeds  five  hundred  but  not  one  thousand  pesos.    ...     $     8.00 
If  it  exceeds  this  limit: 

For  the  first  thousand  pesos $     8.00 

For  each  thousand  or  fraction  less  than  one  thousand  pesos  in 

excess $  25.00 

If  the  invoice  is  presented  for  certifying  after  two  working  days  subsequent 
to  the  saihng  of  the  vessel  carrying  the  goods  from  the  port  of  embarcation,  double 
the  stated  amounts  shall  be  charged. 

Certifying  consular  invoices  expressing  money  of  the  National  coinage  in 
pieces  of  one  peso  each,  shall  occasion  the  said  amounts  according  to  the  total 
declared  value. 

Certifying  consular  invoices  iu  any  other  kind  of  silver  or  gold 
money,  national  or  foreign,  or  notes  in  circulation  of 
banks  established  in  the  Republic  under  the  Law  of  Credit 
Institutions,  provided  that  such  invoices  do  not  include  any 
other  goods  Exempt. 

For  a  certificate  which  with  any  object  is  drafted  for  shipmasters 

or  consignors  of  goods $    4.00 

When  such  certificates  are  applied  for  ia  duplicate,   triplicate, 

etc.  they  shall  occasion  for  each  copy  in  excess $    2.00 

For  certifying  each  set  of  declarations  relating  to  changes  ex- 
perienced by  a  manifest  after  its  legalisation $    4.00 

For  certifying  each  set  of  declarations  referring  to  errors  noted  by 

consignors  after  the  legalisation  of  their  invoices     ....     $    4.00 

The  amount  of  the  certificates  shall  be  paid  in  cash  and  in  the  money  of  the 
country  where  the  Mexican  consuls  or  consular  agents  reside,  who  for  calculating 
the  said  amount,  as  also  for  converting  the  values  declared  in  the  consular  invoices 
into  Mexican  money,  shall  be  subject  to  the  official  subjoiaed  table,  published  by 
the  Secretary  to  the  Treasury,  which  establishes  the  relation  of  the  peso,  the  monet- 
ary unit  of  the  Mexican  United  States,  with  the  various  foreign  moneys. 

79.  The  consuls  must  put  the  said  correct  certificate  in  the  four  copies  of 
each  manifest  or  invoice,  without  exacting  more  emoluments  therefor  than  those 
fixed  by  the  preceding  article.  
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A 

ABANDONMENT: 

marine  insurance,  169 — 171. 

of  ship  for  debts,  144,  145. 
ACCEPTANCE: 

for  honour,  131. 

of  bill  of  exchange,  128,  129. 

presentment  for,   128. 
ACCOUNT,  ACCOUNTS: 

books  of,  duty  of  traders  to  keep,  93 — 95. 

duty  of  commission  agent  to  render,  115. 

of  insurance  companies,  237. 

of  shipmaster,  146,  148. 
ACTS  OF  COMMERCE,  what  are,  97,  98. 
ADJUSTMENT: 

of  average:   176  ei  seq.  see  AVERAGE;  GENERAL  AVERAGE. 
ADMISSIONS,  23,  202—204. 
AFFREIGHTMENT,  154  et  seq. 

abandonment  of  contract  by  freighter,  158. 

abandonment  of  goods  in  pajrment  of  freight,  158. 

bill  of  lading,  160,  161. 

contract  of,  nature  and  form  of,   154. 

charter  of  vessel  for  receipt  of  cargo  in  another  port,  157. 

charter-party,  154. 

capacity  of  vessel,  misrepresentation  as  to,  166,  158. 

contract  by  master,  146,  154. 

declaration  of  war  &c,  157,  159. 

delay,  liabiUty  of  shipowner  for,  157. 

delay  in  loading  or  disohturge,  155. 

demurrage,   155. 

deposit  of  goods  when  consignee  cannot  be  found,   &o.,  156. 

discharge  of  goods  before  arrival,  158. 

detention  of  ship  during  voyage,  158. 

damage  to  goods,  155. 

evidence,   154. 

freight,  how  calculated,  155. 

freight,  payment  of,  158. 

goods  sold  for  repairs  &c.,  155. 

goods  lost  by  wreck  or  stranding,  155,  175. 

increase  in  weight  or  measure,  155. 

inherent  defect,  155. 

jettison  of  goods,  165. 

lay  days,  156. 

loading  and  unloading,  time  for,  155. 

loading  only  part  of  cargo,  157,  158. 

loading  goods  in  excess  of  contract,  157. 

Hen  for  freight  &c.,   156. 

obligations  of  freighter,  157,  168. 

prohibited  goods,  loading  of,  158. 

rights  and  obligations  of  shipowner,   156,  167. 

repairs  necessary  during  voyage,  158. 

rescission  of  contract  of,   158,   159. 

sale  of  ship,  right  to  freight  on,  142,   159. 

sale  of  goods  for  payment  of  freight  &c.,  156. 

sub-affreightment,  157. 

time  for  sailing,  156,  157. 

total  or  partial,  157. 

unseaworthiness,  155,  157,  159. 
AGENT:  See  BROKER;   COMMERCIAL  AGENTS;  COMMERCIAL  ASSISTANTS;  COM- 
MISSION AGENT. 
APPEAL:  see  PROCEDURE. 
APPROPRIATION  OF  PAYMENTS,  120. 
ARBITRATIONS: 

by  consuls,  245,  248,  249. 
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AEEEST: 

of  property:  see  PROCEDURE. 
ASSIGNMENT: 

of  bottomry  contract,  162. 

of  choses  in  action,  S9,  122. 

of  marine  insurance  polices,  164. 
ASSOCIATION:  see  COMPANY;  PARTNERSHIP. 
ASSURANCE:  see  mSUBANCE. 
AVAL,  129. 
AVERAGE: 

adjustment  of,  176  et  seq. 

different  kinds  of,  171. 

general,  172,  173:  see  GENERAL  AVERAGE. 

particular,  171,  172,  179. 

place  of  adjustment,  176. 

proof  of,  176. 

relation  of  insurance  to,  167,  168. 

what  are  average  expenses  and  losses,  171. 

B 

BAILMENT:  see  COMMISSION  AGENT  &c. 

deposit,  117,  118. 
BALANCE  SHEET: 

banks,  229. 

dijity  of  traders  to  draw  up,  annually,  94. 
BANK;  BANKS: 

bankruptcy  of,  74,  78,  220. 

branches,  224. 

balance  sheets,  229. 

cash  warrants,  228,  231,  232. 

concession,  223 — 225. 

capital,  225. 

Council  of  Administration,  229,  230. 

conversion  of  bank  of  issue  into  development  bank,  231. 

directors,  230. 

different  kinds  of,  225. 

deposit  before  establishment,  225. 

enforcement  of  mortgages  and  pledges,  227. 

immunity  from  taxes,  224. 

lapse  of  concession,  230. 

loans  by  development  banks,  231. 

mortgage  bonds,  227,  228. 

notes,  223,  225,  227,  230. 

reserve  fund,  225. 

supervisors,  228,  229. 

transactions  forbidden  to,  226,  227. 
BANKRUPTCY: 

absconding  bankrupt,  179,  220. 

acts  of  bankruptcy,  65,  78,  179,  220. 

application  for  declaration  of,  215. 

administration  of,  221. 

appeal  from  judgment  classifying  debts,  84,  222. 

arrangements  with  creditors,  71 — 73,  79,  184,  185,  219.  ^ 

after  death  or  retirement  from  trade,  179. 

affixing  seals,  216,  217. 

avoidance  of  transactions,  70,  183. 

accomplices  in  fraudulent  bankruptcy,  68,  69,  179,  181. 

agreement  giving  preference  to  particular  creditors,  72. 

approval  of  composition,  72,  185. 

appeal  from  declaration  of,  79,  220. 

cessio  bonorum,  79,  179. 

characterisation  of,  66,  179 — 181. 

circumstances  showing  culpability  of  bankrupt,  66,  67,  180. 

composition,  71—73,  184,  185,  219. 

commercial  associations,  of,  75,  76,  187,  188. 

continuance  of  trade  of  bankrupt,  83. 

classification  of  debts,  73,  74,  84,   186,  221,  222. 

culpable  bankruptcy,  66,  67,  180. 

different  kinds  of,  66,  179. 

declaration  of,  generally,  65,  79,  216. 
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BANKRUPTCY— conJinMed. 

duties  of  trustee,  80,  82,  83,  217,  221. 

declaration  of  bankruptcy  of  pubUo  works  companies,  76 — 78,  189. 

disputed  debts,  82,  217—219,  222. 

discount  of  debts  not  due,  183. 

dilatory  creditors,  219. 

discharge  of  bankrupt,  74,  75,  187. 

deposit  by  trustees  of  proceeds  of  estate,  221. 

effect  of  approved  composition,  72,  185. 

effects  of  declaration  of,  69—71,   181—184. 

fixing  the  date  of,  71,  184. 

foreign,  70,  71,  179,   183. 

fortuitous,  what  is,  66,   180. 

fraudulent,  what  is,  67,  68,   180,   181. 

first  meeting  of  creditors,  218. 

goods  in  bankrupt's  possession  not  forming  part  of  estate,  73,  74,   182,   185. 

interest,  183. 

inventory,  217. 

limited  company,  of,  75,  76,  188. 

measures  following  declaration  of,  70  et  seq.,  80  et  aeq. 

meeting  of  creditors,  82,  84,  218. 

to  consider  composition,  72,  184. 

objections  to  approved  composition,  72,   184. 

of  companies  for  public  works,  76 — 78,  188,  189. 

of  partner,   187. 

pledgees,  73,  74. 

preferential  debts,  74,   186. 

pending  actions,  184. 

partnership,  of,  75,  76,  179,  187,  188. 

prosecution  of  fraudulent  and  culpable  bankrupts,  69,  181. 

powers  of  trustee,  82,  83,  182,  183. 

proof  of  debts,  81,  82,  217—219. 

provisional  trustee,  80,  215,  216. 

remuneration  of  trustees,  83,  216. 

revocation  of  declaration  of,  79,  220,  221. 

recovery  of  specific  assets,  73,  74,  182,  185. 

right  of  principal  to  reclaim  bills  &c.  on  bankruptcy  of  agent,  73,   185. 

redemption  of  pledge,  186. 

rehabilitation  of  bankrupt,  74,  75,  187. 

restitution  of  specific  assets,  73,  74. 

suspension  of  payment,  79,  179,  219. 

secured  creditors,  72,  185,  186,   187. 

sale  of  assets,  81—83,  216,  221. 

supervisor,  216. 

taking  possession  of  assets  on  declaration  of,  69,  79,  80,  215 — 217. 

trustee,  80. 

who  can  initiate  proceedings,  215. 
BARTER,  122. 
BEARER  SECURITIES,  139—141. 

pledge  of,  138,  139. 
BIBLIOGRAPHY,  8,  9. 
BILBAO,  ORDINANCES  OF,  4—6. 
BILL  OF  EXCHANGE,   126  et  seq. 

acceptance,  128,  129. 

aval,  129. 

acceptance  for  honour,  131. 

bankruptcy  of  drawee,  130. 

conditional  acceptance,   129. 

copies,  127. 

cross  biU,  132,  133. 

currency,   130. 

defective,  127. 

defences  to  action  on,  132. 

essential  requisites,   126,  127. 

executive  action  on,  62 — 64,   132. 

form,   126,   127. 

guaranty,  129. 

indorsement,  128. 

indorsers,  obhgations  of,  128. 

interest  on,  131,  133. 
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BILL  OF  EXCHANGE— conjmwd 

liability  of  acceptor,  129. 

limitation  of  actions,  190. 

lost,   129,  130. 

maturity,  127. 

notification  of  protest,  131,  132. 

obligations  of  drawer,  127,  128. 

part  payment,  129. 

payment,  129,  130. 

pajrment  before  maturity,  129. 

pajrment  for  honour,  131. 

presentment  for  acceptance,  128. 

prejudiced,  129,  132. 

provision  of  funds,  127,  128. 

proof  of  identity  of  holder,  130. 

protest  for  non-acceptance,   130,  131. 

protest  for  non-payment,  ISO,  131. 

re-exchange  and  re-draft,  132,  133. 

referees  in  case  of  need,  129. 

rights  of  action  of  holder,  131,  132. 

rights  of  drawer  and  indorsers  of  protested  bill,  132. 

set-off,  57. 

signature  by  agents,   127. 

subrogation  of  payer  to  rights  of  holder,  131. 

time  for  presentment,  128. 
BILL  OF  LADING:  see  AFFREIGHTMENT. 

change  of  destination  of  goods,  161. 

change  of  master,  161. 

copies  of,  160. 

duty  of  master  to  give,   160. 

discrepancy  between  different  copies  of,  161. 

executive  action  on,  161. 

form  and  contents  of,  160. 

inland  carriage,  135,  136. 

loss  of,  161. 

probatory  force  of,   161. 

right  of  master  to,  on  delivery  of  goods,  161. 

transfer  of,  160,  161. 
BONDED  WAREHOUSES,  234—236. 
BOOKS: 

brokers',  96. 

commercial,  duty  of  traders  to  keep,  93 — 95. 
errors  and  omissions,  93. 
for  how  long  to  be  preserved,  95. 
judicial  inspection  of,  26,  205. 
order  for  production  of,  94. 
value  of,  as  evidence,  24,  25,  207,  208. 
BOTTOMRY,  161-163. 

authority  of  shipmaster  to  borrow  on,  146,  162,  163. 

assignment  of  contract,  162. 

advance  in  excess  of  value  of  things  charged,  162. 

contents  of  contract,   162. 

definition,  161. 

duration  of  risks  of  lender,  163. 

effect  of  non-registration,  162. 

form  of  contract,  162. 

general  and  particular  average,  163. 

limitation  of  actions,  190. 

partial  loss,  163. 

priorities,  162,  163. 

registration  of  loan,  162. 

risks  taken  by  lender,  163. 

rights  as  between  lender  and  insurer,  163. 

transfer  of  contract,  162. 

what  things  may  be  the  subject  of,  162. 
BROKER,  95—97. 

bankruptcy  of,  deemed  fraudulent,  97. 

books  of,  96. 

college  of  brokers,  97. 

contract  notes,  96. 
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BROKER — continued. 
duties  generally,  96. 
different  kinds  of,  95. 
diplomas,  95. 
obligations  of,  95,  96. 
penalties  for  offences,  97. 
security  from,  95,  96. 
transactions  forbidden  to,  96,  97. 
who  may  be,  95. 

C 

CAPACITY: 

to  sue,  13. 

to  contract,  10 — 12. 

to  trade,  10 — 12. 
CAPTAIN:  see  SHIPMASTER. 
CARGO:  see  AFFREIGHTMENT. 

jettison  of,  173:  see  GENERAL  AVERAGE. 
CARRIAGE  BY  LAND,  135  et  seq. 

assessment  of  damages  for  loss  &c.,  137. 

alteration  of  destination  by  consignor,  136. 

bill  of  lading,  135,  136. 

charges  and  tariffs,   136. 

duties  of  carrier  generally,  136,  137. 

deposit  of  goods  when  consignee  cannot  be  found  &c.,  138. 

duties  of  consignor,  136,  138. 
of  consignee,  137. 

deUvery  to  consignee,   136. 

delay,  liability  of  carrier  for,  137. 

freight  note,  135,  136. 

insvu'ance,  126. 

liability  for  loss  of  or  damage  to  goods,  137. 

limitation  of  time  for  actions  against  carrier,  137. 

passengers,  136,  138. 

railroads  136,  138. 

rescission  of  contract,  135. 

rights  of  carrier  generally,  137. 
of  consignee,  138. 

through  carriage,  135. 

way  bill,   135,  136. 

when  commercial,  135. 
CARRIAGE  BY  SEA: 

of  goods:  see  AFFREIGHTMENT;  AVERAGE;  GENERAL  AVERAGE. 

of  passengers,  159,  160. 
CASSATION,  32—34,  210:  see  PROCEDURE. 
CESSIO  BONORITM,  79,  179. 

CHARTER-PARTY,  154:  see  AFFREIGHTMENT. 
CHEQUES,  133,  134. 

CHOSES  IN  ACTION,  assignment  of,  59. 
COLLEGES  OF  BROKERS,  97. 
COLLISIONS  AT  SEA: 

damage  through,  how  borne,   174. 

duties  of  Consuls,  175. 

limitation  of  Uability  for,  175. 

protest  or  declaration  necessary,   174,  175. 

where  pilot  on  board,  174. 
COMMERCE: 

acts  of,  what  are,  97,  98. 
COMMERCIAL  AGENTS:  see  BROKER;  COMMISSION  AGENT;  MANAGER. 

commission  agents,  113 — 116. 

limitation  of  actions,  190. 

managers  and  employees,  116,  117. 
COMMERCIAL  ASSISTANTS,  116,   117. 

liability  for  negligence  &o.,  117. 

powers  of,  117. 

termination  of  employment,  117. 
COMMERCIAL  ASSOCIATIONS,  99  et  seq.:  see  COMPANY;  PARTNERSHIP. 

different  kinds  of,  99. 
COMMERCIAL  BOOKS:  see  BOOKS. 
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COMMERCIAL  CAPACITY,  10—12. 
COMMERCIAL  CODE: 

history  of,  5 — 8. 

what  persona  and  transactions  are  subject  to,  90,  91,  97,  ! 
COMMERCIAL  PERSONS,  10—12. 
COMMERCIAL  REGISTER,  85—93. 

certificates,  89,  93. 

effect  of  non-registration,  86,  93. 

inscriptions  and  their  effects,  85 — 89,  92,  93. 

mode  of  keeping,  85,  86,  88,  89,  92,  93. 

publicity  of,  89,  93. 

rectification  and  cancellation  of  entries,  89,  93. 

the  register  and  officials,  87. 
COMMERCIAL  TRANSACTIONS,  97,  98. 
COMMERCIAL  TREATIES,  239—241. 
COMMISSION  AGENT,  113—116. 

acceptance  by,  of  commission,  113,  114. 

authority  of,  how  conferred,  113. 

contracts  of  carriage  by,  115. 

cannot  buy  goods  intrusted  for  sale,  115. 

credit,  sale  on,   115. 

disbursements  and  expenses,  115. 

delegation  by,  114. 

duty  to  fulfil  mandate,  113,  114. 
to  consult  principal,  114. 
to  obey  instructions,  114. 
to  keep  principal  informed,   114. 
to  preserve  goods  intrusted,  113 — 115. 
to  observe  the  laws  and  regulations,  114,  115. 
to  render  accounts,  115. 
to  collect  debts,  115. 

habihty  for  negligence  &c.,  115. 

Hen  of,   115. 

misapplication  of  funds  by,  115. 

rights  and  liabilities  on  contracts  with  third  persons,  114. 

refusal  of  commission,   113,  114. 

remuneration,  115. 

revocation  of  commission,  116. 
COMPANY: 

amalgamation,  112,  113. 

bankruptcy  of,  75,  76,   188. 

capital,  106. 

calls  on  shares,   105 — 107. 

constitutive  meeting,  106. 

contract  of  association,  99. 

contributions  by  subscribers,  105,  106. 

deposit  warehouse,  118,  119,  232—236. 

dividends,  109. 

duties  to  keep  minutes,  93,  94. 

dissolution  of,   109,   110. 

extraordinary  resolutions,  108. 

formation  of,  99,  105,   106. 

for  pubUc  works,  76—78,  188,  189. 

foreign,  113. 

general  meetings,   108,  109. 

Uability  of  shareholders,  105. 

increase  of  capital,  109. 

issue  and  discount  banks:  see  BANK. 

inspectors,  108. 

insurance:  see  INSURANCE  COMPANIES. 

liquidation  of,  109,  110. 

management,   107,  108. 

minute?,  93,  94,  109. 

name,  105. 

prospectus,  105. 

publication  of  balance  sheet,  109. 

purchase  &o.  of  own  shares,  107. 

railway  and  public  works,  insolvency  of,  76 — 78,  188,  189. 

register  of  shares,  106. 

reserve  fund,  109. 
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COMPANY— conimtterf. 

registration  of,  86. 

registration  of  increase  of  capital,   109. 

responsibility  of  administrators,  107. 

shares,   105 — 107. 

transfer  of  shares,  106. 
COMPOSITION:  see  BANKRUPTCY. 
CONDITIONAL  OBLIGATIONS,  50,  51. 

CONSIGNEE:  see  AFFBEIGHTMENT ;  CABRIAGE|B Y* LAND. 
CONSIGNMENT:  see  COMMISSION  AGENT. 
CONSULS  AND  CONSULAR  AGENTS: 

arbitration  by,  245,  248,  249. 

certificates  and  certified  copies  of  documents,  254. 

death  of  Mexican,  duties  on,  245,  246. 

deserters,  powers  as  to,  248. 

exequatur,  246,  251,  252. 

fees  and  emoluments,  246,  254. 

general  remarks,  241 — 243. 

guardianship,  245,  249,  251. 

legalisation  of  documents,  244. 

manifests  and  invoices,  duties  as  to,  243,  244,  253,  254. 

marriages  of  Mexicans,  duties  as  to,  245. 

of  foreign  countries  in  Mexico,  246 — 252. 

permits  for  sale  or  exchange  of  ships,  244,  245. 

rights  and  immunities  of  foreign,  250 — 252. 

salvage,  duties  as  to,  245,  249. 
CONTRACT: 

appropriation  of  payments,  120. 

assignment,  59. 

by  broker,  96,  98. 

by  telegraph,  98. 

by  correspondence,  98. 

commercial,  generally,  98,  99. 

computation  of  time,  55,  98. 

conditional,  50,  51. 

capacity,  10 — 12,  98. 

consent,   10. 

delay,  55,  56,  98. 

discharge  of,  54 — 62. 

duress,   10. 

formalities,  9,  10,  98. 

fulfilment  of,  55,  56. 

fraud,   10. 

interest,  56. 

limitation  of  actions,  60,  61. 

loss  of  thing  owing,  61. 

merger,  57,  58. 

mistake,   10. 

mutual  consent,   10. 

novation,  58,  59. 

nullity  of,  54. 

of  affreightment:  see  AFFREIGHTMENT. 

payment  or  performance,  55,  56,  98. 

place  of  performance,  98. 

rescission,  62. 

release,  60. 

set-off,  56,  57. 

subrogation,  57. 

tender  and  deposit,  56. 

time  for  performance,  55,  98. 

under  penalty,  99. 

unlawful,  10,  98. 
CONTRACT  NOTE: 

broker's,  96. 
CONVENTIONS,  INTERNATIONAL,  239—241. 
CO-OPERATIVE  SOCIETIES,  111,  112. 
CO-OWNERS  OF  SHIP:  see  SHIPOWNERS. 
CORRESPONDENCE : 

duties  of  traders  as  to,  95. 
COURTS:  see  PROCEDURE. 
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CREDIT  INSTITtmONS,  223  et  aeq.x  see  BANKS. 

CREDIT,  LETTER  OF,  134,  135.  .  i.  . 

CREW:  see  SEAMEN. 

CROSS  BILL,  132,  133. 

CULPABLE  BANKRUPTCY,  66,  67,  180. 

CURRENCY,  141. 

D 

DECK  CARGO: 

general  average,  177. 
DEFENCES:  see  PROCEDURE. 
DELEGATION: 

by  commission  agent,  114. 
DEPOSIT,  117,  118. 
DILATORY  PLEAS,  49—54. 
DISCHARGE  OF  BANKRUPT,  74,  75,  187. 
DISSOLUTION: 

of  company,   109,  110. 

of  partnership,   101 — 104. 
DOCUMENTARY  EVIDENCE,  23—25,  204,  205. 
DOCUMENTS  OF  TITLE,  118,  119,  233. 
DRAFTS,  133. 

E 
EMPLOYEES:  see  COMMERCIAL  ASSISTANTS. 
EARNEST,  121. 
ENGINEERS,  SHIP'S,  150. 
EVIDENCE,  22—29,  201  et  aeq. 

admissions,  23,  202—204,  207. 

burden  of  proof,  22,  201,  202. 

documentary,  23 — 25,  204,  205,  207,  208. 

expert,  25,  26,  205. 

general  rules,  22,  23,  201,  202. 

inspection  by  judge,  26,  205. 

presumptions,  28,  29,  206,  207. 

period  for  receiving,  22,  202. 

public  repute,  28,  206. 

publication  of,  29. 

traders'  books,  24,  25,  207,  208. 

value  of  different  kinds  of,  207,  208. 

witnesses,  26 — 28,  205,  206,  208,  209. 
EXCHANGE: 

bill  of:  see  BILL  OF  EXCHANGE. 

of  goods,  122. 
EXCHANGE  BROKERS,  95—97. 
EXECUTION:  see  PROCEDURE. 

against  ships,  143. 

of  foreign  judgments,  42 — 44. 

on  bearer  securities,  139. 
EXECUTIVE  ACTION:  see  PROCEDURE. 
EXPERTS,  evidence  of,  25,  26,  205. 

F 

FIRE  INSURANCE,  122—124. 

change  of  subject-matter,  123. 

death  or  banfauptcy  of  assured,  124. 

habiUty  of  insurer,  123. 

notice  of  loss,   124. 

premiiim,   123. 

proof  of  loss,  123. 

reinsurance,  124. 

several  insurances  of  same  objects,  123. 

subject-matter,  122. 

subrogation  of  insurer,  124. 

time  for  payment  of  loss,  124. 

valuation  of  loss,  123,  124. 

what  risks  included,  123. 
FIRM:  see  PARTNERSHIP. 
FIRM  NAME,  100. 
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FORCED  REFUGE,  173,  174. 
FOREIGN  ASSOCIATION: 

for  insurance:  see  INSURANCE  COMPANIES. 

registration  of,  92. 

right  of,  to  carry  on  business  in  Mexico,  11,  91,  113. 
FOREIGN  JUDGMENT,  execution  of,  42—44. 
FOREIGNER: 

right  of,  to  trade  in  Mexico,  11,  91. 

security  judioatum  aolvi,  52,  53. 

status  of,  11,  249,  250. 
FORGERY: 

bearer  securities,  139 — 141. 
FRAUDULENT  BANKRUPTCY,  67,  68,  180,  181. 
FREIGHT:  see  AFFREIGHTMENT. 

limitation  of  actions  for,   190. 
FREIGHT  NOTE,  135,  136. 
FREIGHTER:  see  AFFREIGHTMENT. 

6 

GENERAL  AVERAGE: 

as  between  insurer  and  lender  on  bottomry,  163. 

apportionment  and  distribution,  178. 

adjustment,  176 — 179. 

deck  cargo,  177. 

decision  to  carry  out  a  general  average  act,  172. 

duty  of  master  to  effect  the  distribution,  178. 

entries  as  to,  in  log,  172,   173. 

goods  loaded  without  bills  of  lading,  177. 

goods  jettisoned  and  recovered,  178. 

interest,  176. 

jettison,  173. 

Umitation  of  actions,  190. 

mode  of  adjustment  and  distribution,  176 — 179. 

place  of  adjustment,  176,  177. 

proof  of,   176. 

relation  of,  to  insurance,  167. 

time  for  payment  of  contribution!",  178. 

transhipment,  173. 

valuation  of  contributing  property  &c.,  177. 

what  are  general  average  losses  and  expenses,  172,  173. 

what  property  contributes  to,  177,  178. 
GENERAL  WAREHOUSES,  118,  119,  232—236. 
GUARANTEE,  51,  52. 

biU  of  exchange,  129. 


HISTORICAL  INTRODUCTION,  4—8. 

I 

INSOLVENCY:  see  BANKRUPTCY. 
INSPECTION: 

insurance  companies,  237. 

judicial,  26,  205. 
INSURANCE,  122  et  seq.:  see  INSURANCE  COMPANIES;  MARINE  INSURANCE. 

changes  in  contract,  during  insurance,  122. 

contract  of,  when  void,  122. 

fire,  122—124:  see  FIRE  INSURANCE. 

form  of  contract,  122. 

inland  carriage,  126. 

Hfe,  125,  126. 

poUcy,  form  and  contents  of,  122,  125. 

stamp  duties,  237,  238. 

when  commercial,  122. 
INSURANCE  COMPANIES,  236—239. 

deposit,  237. 

documents  to  be  lodged  before  commencing  business,  236. 

foreign  companies,  236 — 238. 

inspection,  237. 

inspection  tax,  238. 
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INSURANCE  COMPANIES— contmmd. 

marine  insurance,  238,  239. 

publication  of  reports,   &c.  237. 

stamp  tax,  237,  238. 

suspension  of,  238. 
INTEREST: 

bill  of  exchange,  131,  133. 

buyer,  when  liable  to  pay,  121. 

loans  generally,  120. 

on  grornid  of  delay,  120. 

when  payable,  in  contract,  56. 
INTERLOCUTORY  PROCEEDINGS,  44,  211. 
INTERNATIONAL  CONVENTIONS,  239—241. 
INTRODUCTION,  4—8. 


J 

JETTISON:  see  GENERAL  AVERAGE. 

duties  of  master  in  case  of,  173. 

freight,  155. 
JOINT  ADVENTURE,  113. 
JOINT  STOCK  COMPANY:  see  COMPANY. 
JUDGMENT,  30,  209. 

execution  of,  35  et  seq.  210,  211:  see  PROCEDURE. 

explanation  of,  34,  35,  210. 

foreign,  execution  of,  42 — 44. 

in  banlcruptcy  proceedings:  see  BANKRUPTCY. 
JUDICIAL  PROCEEDINGS:  see  PROCEDURE. 
JUDICIAL  SALE: 

of  ship,  when  unseaworthey,  141,  142. 
JURISDICTION,  16—20,  194—197:  see  PROCEDURE. 

L 

LAY  DAYS:  see  AFFREIGHTMENT. 
LETTER  OF  CREDIT,  134,  135. 
LIEN: 

for  freight,  156. 

for  passage  money,  160. 

of  unpaid  seller,  122. 

of  seamen  for  wages   &c.,  153. 

on  ship,   142,   143. 
LIFE  ASSURANCE,  125,  126. 

companies:  see  INSURANCE  COMPANIES. 
LIMITATION  OF  ACTIONS,  60,  61,  189,  190. 
LIMITED  COMPANY:  see  COMPANY. 
LIMITED  PARTNERSHIP: 

bankruptcy  of,  75,  76,   188. 

definition,   104. 

dissolution  of,   110. 

firm  name,  104,  110. 

liability  of  limited  partners,  104. 
of  general  partners,  105. 

name,  104,  110. 

shares  and  shareholders,  110. 

simple,   104,   105. 

with  shares,   110. 
LIQUIDATION: 

of  company,   109,  110. 

of  partnership,  102 — 104. 
LITERATURE,  8,  9. 
LOAN: 

conameroial,   119,   120. 

on  maritime  risk:  see  BOTTOMRY. 

with  guarantee  of  public  securities,  120. 
LOG: 

duty  of  shipmaster  to  keep,   146. 
LOSS: 

of  bill  of  exchange,   129,  130. 

of  negotiable  securities,  139 — 141. 

of  pledge-bond  or  warehouse  certificate,  119,  233. 
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M 

MANAGER,  116,  117. 

authority  of,  116. 

contracts  of,  116. 

delegation  by,  117. 

definition,  116. 

fines  incurred  by,  116. 

liability  for  negligence   &c.,  117. 

participation  in  profits,  116. 

revocation  of  authority  of,  116,  117. 
MANAGING  OAVNEB: 

abandonment  by,  144,   145. 

appointment  of,  144. 

contracts  with  master,  145. 

definition,  144. 

functions  and  duties  of,  144,  145. 

liabihty  of,  for  acts  of  master,  144,  145. 

qualifications  of,  144. 
MANDATE:  see  AGENT;  COMMISSION  AGENT. 
MANIFESTS: 

duties  of  consuls,  243,  244,  253,  254. 
MARINE  ENGINEER,  150. 
MARINE  INSTIRANCE: 

assignment  of  poUoy,  164. 

abandonment,  169 — 171. 

arrest  or  forced  detention,   169,  170. 

bankruptcy  of  insurer  or  assured,  169. 

cargo  to  be  loaded  in  different  vessels,  166. 

companies,  238,  239. 

cost  of  repairs,  167. 

contents  of  poUcy,  163,   164. 

contracted  by  agent,  169. 

consular  authentication,  164. 

constructive  total  loss,   167,  169. 

declarations  on  abandonment,  170. 

expected  profits,  164,  165. 

effect  of  abandonment,  171. 

form  of  contract,  163,  164. 

for  limited  time,  166. 

fraud,  165,  169. 

freight,  insurance  of,  164. 

general  average  contributions,  167. 

increase  of  premium  in  case  of  war,  167. 

insurance  after  loss  or  cessation  of  risk,  169. 

limitation  of  actions,  190. 

on  good  or  bad  news,  169. 

objects  of,  164. 

over-valuation,  165. 

of  cargo  for  round  voyage,   166. 

of  vessel  and  cargo  in  one  pohcy,  164. 

places  of  call,   166. 

proof  of  loss,  164,  166,  167. 

partial  losses,   167,  168. 

presumption  of  loss,  170. 

ransom,  170,  171. 

re-insurance,  165. 

rights  as  between  insurer  and  lender  on  bottomry,  163. 

risks  undertaken,  165,  166. 

rights  and  obligations  of  insurer  and  assured,  165 — 168. 

rescission  of  policy,  168,  169. 

salvage  in  case  of  capture  or  wreck,  169,  170. 

several  insurances  of  same  object,  166,  168. 

ship  becoming  unsea worthy,  170. 

subrogation,  168. 

time  for  abandonment,  170,  171. 
for  payment,  167,  171. 

transfer  of  cargo  to  another  vessel,  166. 

valuation  in  policy,  165. 

where  not  expressed  in  policy,  165,  168. 
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MARINE  INSURANCE— con«i»Mei. 

void  insurances,   168. 

what  included  in  policy,  164. 
MARITIME  LAW,  141  et  aeq. 
MARITIME  LOAN:  see  BOTTOMRY. 
MARRIED  WOMAN: 

authorisation  of,  to  trade,   11,  86,  90,  91. 

capacity  to  trade,   11,  90. 

powers  of,  when  authorised  to  trade,  90. 

registration  of  dowry  and  paraphernalia   &c.,  86. 

revocation  of  licence  to  trade,  91. 

what  property  bound  by  transactions  of,  90. 
MATE,  SHIP'S,  149—151. 
MERGER: 

generally,  57,  58. 
MINORS,  capacity  of,  to  trade,  10,  11,  90. 
MINUTE  BOOK,  93,  94,  109. 
MORTGAGE  BANKS:  see  BANK. 

N 
NAME,  FIRM,   100. 
NATIONAL  BANK,  223,  224. 
NAVIGATING  OFFICERS,  149—151. 
NEGOTIABLE  INSTRUMENTS:  see  BILL  OF  EXCHANGE. 

theft,  loss   &c.,.  of,   139—141. 
NOVATION,  58,  59. 

0 

OBLIGATIONS:  see  CONTRACT. 

appropriation  of  payments,  120.  - 

assignment,  59. 

conditional,  50,  51. 

delay,  55,  56,  98. 

discharge  of,  54 — 62. 

fuHihnent  of,  55,  56,  98. 

fraud,   10. 

interest,  56. 

loss  of  thing  owing,  61. 

merger,  57,  58. 

negHgence  in  performance,  61. 

novation,  58,  59. 

payment  or  performance,  55,  56,  98. 

release,  60. 

risk  of  loss,  61. 

set-off,  56,  57. 

subrogation,  57. 

tender  and  deposit,  56. 

time  for  performance,  55,  98. 

transfer  of,  59. 

under  penalty,   99. 
ORDINANCES  OF  BILBAO,  4—6. 


PARTICULAR  AVERAGE,  171,  172,  179. 
PARTNER: 

bankruptcy  of,  187. 

cannot  transfer  share,   100. 

expulsion  of,   102. 

joint  and  several  liability  of,  100. 

managing,   100,   101. 

neghgenoe   &c.  of,   101. 

obUgations  of,  to  the  firm,  100. 

right  of,  to  inspect  books,    &c.,   101. 

separate  creditors  of,  rights  of,   104. 

transacting  business  on  own  account,   100,   101. 
PARTNERSHIP,  100  et  seq. 

accidental  or  casual,   113. 

accounts  of  managing  partners,  101. 

bankruptcy  of,  75,  76,   179,   187,   188. 

composition  with  creditors,   187. 
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PARTNERSHIP— corrfmuei. 

contract  of,  form  and  contents  of,  99. 
continuation  beyond  term  of,  102. 
contributions  to  capital,  100. 
dissolution  of,  101 — 104. 
duties  of  liquidators,  103. 
firm  name,  100. 

grounds  for  expulsion  of  partner,  102. 
limited:  see  LIMITED  PARTNERSHIP, 
limitation  of  actions  arising  from,  104,  190. 
management,  100,   101. 
partial  rescission  of  contract  of,  102. 
profits  and  losses,  how  divided,  101,  102. 
powers  of  majority,  101. 

preservation  of  books   &c.  after  liquidation,  104. 
registration  of,  86,  91—93. 
right  of  members  to  examine  books   &o.,  101. 
temporary,  113. 

transactions  by  partners  on  own  account,  100. 
use  of  partnership  name,  100. 
wrongful  use  of  partnership  name,  100,  101. 
PASSENGERS: 

by  land,  136:  see  CARRIAGE  BY  LAND, 
by  sea,  159,  160. 
PAYMENT: 

appropriation  of,  120. 
bill  of  exchange,  129,  130. 
for  honour,  131. 
generally,  55,  56. 
PENALTY,  99. 

PILOT,  collision  caused  by  fault  of,  174. 
PLEADINGS,  48—62:  see  PROCEDURE. 
PLEDGE,  120,  138,   139. 

POLICY:  see  INSURANCE;  FIRE  INSURANCE;  MARINE  INSURANCE. 
PORT  OF  REFUGE,  173,  174. 
PRACTICE:  «ee  PROCEDURE. 
PRESCRIPTION    60,  61,  189,  190. 
PRESUMPTIONS,  28,  29,  206,  207. 
PREVENTIVE  ARREST,  21,  200,  201. 
PRIVATE  DOCUMENTS: 

proof  of  obhgation  by,  24,  25,  204. 
PROCEDURE: 

address  for  service,  14,   192. 
admissions,  23,  202—204,  207. 
appeal  for  rehearing,  30,  210. 

from  interlocutory  judgments,  31,  44,  46,  210. 
to  Court  of  second  instance,  30 — 32,  210. 
to  quash  final  judgment  (cassation),  32 — 34,  210. 
admission  or  rejection  of  appeal,  34. 
costs,  34. 
deposit,  32,  33. 

different  kinds  and  grounds  of,  32,  33. 
entry  of  appeal,  33. 
hearing,  34. 
judgment,  33,  34. 
who  can  enter,  32. 
appointment  of  solicitor,  191,  192. 
beneficium  divisionis,  61. 

excussionia,  52. 
bankruptcy:  see  BANKRUPTCY. 
capacity  of  litigants,   13. 
classification  of  actions,  48,  191. 
burden  of  proof,  22,  201,  202. 
competence,   16—20,  194 — 197. 
computation  of  time,   15. 
Court  formaUties,  13,  14,  192. 
costs,  16,  194. 

challenge  of  judges,  18—20,  197,  198. 
claim,  the,  48,  49. 
commercial  actions,  12  et  aeq.,  48,  180  et  seq. 
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PROCEDURE— conimwed. 

consolidation  of  actions,  45,  46,  211. 

conventional,  12,  13,  191. 

defences,  54 — 62. 

deposit  of  property  seized,  38,  39. 

dilatory  pleas,  49 — 54. 

different  kinds  of  commercial  actions,  13,  48,  191. 

depositions  of  witnesses,  20,  205,  206. 

docmnentary  evidence,  23 — 25,  204,  205,  207,  208. 

evidence,  22 — 29,  201  et  aeq. 

explanation  of  judgments,  34,  35,  210. 

execution,  35  et  eeq. 

advertisements  of  auction,  40,  215. 

incumbrances,  41. 

management  of  property  arrested,  38,  39. 

of  foreign  judgments,  42 — 44. 

of  judgments,  36 — 42,  210,  211. 

of  judgment  for  performance  of  act   &c.,  42. 

sale  of  property  arrested,  39 — 41,  215. 

things  exempt  from  seizure,  36,  37,  182. 

third  party  claims,  47,  48. 

valuation  of  property,  39. 

what  judgments  are  executive,  35,  36. 
executive  action,  48,  62—64,  200,  213—215. 

arrest  of  property,  213,  214. 

in  conunercial  matters,  62 — 64,  213 — 215. 

judgment,  63,  64,  215. 

non-appearance  of  defendant,  63. 

objection  to  execution,  63,  215. 

pleas  in,  63,  214. 

preparation  of  action,  200. 

verification  of  signatvire  of  private  documents,  200. 

when  it  lies,  62,  213. 
guardian  ad  litem,  13,  191. 
incompetence  of  judges,  18 — 20,  197,  198. 
interrogatories,  23,  202—204. 
interlocutory  proceedings,  44,  211. 
judicial  terms,  15,  193. 
judicial  inspection,  26,  205. 
judgment,  30,  209. 
jurisdiction,  16—18,  194—197. 

competent  judge  in  defavilt  of  submission,  17,  195,  196. 

contentious  and  voluntary,  195,  196. 

disputes  as  to,  17,  18,  49,  195,  i:-6. 

submission  to,  16,  17,   194,  195. 
letters  of  request,  192,   193. 
limitation  of  actions,  60,  61,  189,  190. 
lis  pendens,  46,  50. 
means  of  proof,  23,  202. 
notifications,  14,  15,  192,  193. 
ordinary  actions,  48  et  aeq.,  212,  213. 
opinions  of  experts,  25,  26,  205. 
payment  into  court,  56. 
production  of  documents,  199,  200. 
perpetuation  of  testimony,  199. 
peremptory  pleas,  54 — 62,  213. 
publication  of  evidence,  29,  213. 
precautionary  orders,  21,  200,  201. 
preparatory  measures,  20,  199,  200. 
provisional  sequestration,  21,  200,  201. 
presentation  of  claim,  192. 
pleadings,  48 — 62. 
presumptions,  28,  29,  206,  207. 
proof,  22—29,  201  et  aeq. 
public  repute,  28,  206. 
responsibility  of  judges,  46. 
representation  of  parties,  13,  50,  191,  192. 
security  judicatum  aolm,  52,  53. 
service  of  process,  14,  15,   192,   193. 
submissions,  29,  30. 
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PROCEDURE — continued. 

set-off,  56,  57. 

third  party  claims,  46 — 48,   195,  211,  212. 

time  for  proof,  22,  202. 

witnesses,  26—28,  205,  206,  208,  209. 

working  days  and  hours,   13,  192. 
PROMISSORY  NOTE,  133. 
PROOF:  see  EVIDENCE. 
PROTEST,  130,  131,  133. 

PUBLIC  DOCUMENTS,  proof  by,  23—25,  204. 
PUBLIC  SECURITIES: 

pledge  of,  120. 
PUBLIC  WORKS  COMPANIES: 

arrangements  with  creditors,  76,  77,  188,  189. 

bankruptcy,  76—78,   188,  189. 

B 

RAILWAYS:  see  CARRIAGE  BY  LAND. 

companies : 

arrangements  with  creditors,  76,  77,  188,  189. 
bankruptcy  of,  76—78,  188,  189. 

passengers,  136,   138. 
RE-DRAFT,  132,  133. 
RE-EXCHANGE,  132,  133. 
REFUGE,  PORT  OF,  173,  174. 
REGISTER:  see  COMMERCIAL  REGISTER. 

shares  in  companies,   106. 
REGISTRATION:  see  COMMERCIAL  REGISTER. 

bottomry  loans,  162. 

conunercial  associations,  86,  91 — 93. 

foreign  associations,  92. 

powers  of  attorney,  86,  92. 

traders,  85;  91—93. 
REHABILITATION  OF  BANKRUPT,  74,  75,   187. 
RE-INSURANCE,  165. 
RELEASE,  60. 
RESERVE: 

banks,  225. 

s 

SALE: 

judicial,  of  unseaworthy  ship,   141,   142. 

of  chartered  ship,   159. 

of  ship,   141—143. 
SALE  OF  GOODS,  121,  122. 

contract  for,  when  complete,  121. 

defects  in  quality  or  quantity,  121. 

expenses  of  delivery,  121. 

earnest,   121. 

interest  on  price,  121. 

laesio,  121. 

lien  of  seller,   122. 

partial  delivery,  121. 

risk  of  loss,  121. 

time  for  delivery,  121. 

when  commercial,  121. 
SALVAGE,  175,  245,  249. 
SEAMEN: 

abandonment  of,   151,   152. 

contracts  with,   151. 

death  of,  153. 

dismissal  of,  145,  151. 

foreigners,  151. 

Ken  for  wages   &c.,  153. 

rights  of,  on  cancellation,  delay  or  prolongation  of  voyage,  152,   153. 
in  case  of  capture  or  wreck,   153. 

right  to  rescind  agreement,  153. 

wages  of,   152,   153. 

wounding  or  illness  of,   153. 
SECURITIES  TO  BEARER,  139—141. 
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SET-OFF,  66,  57. 
SHIP: 

acquisition  of,  by  prescription,  141,   190. 

arrest  of,  for  debts,  143. 

advances  on  bottomry:  see  BOTTOMRY. 

complement  of,   153. 

claims  having  preference  over,   142,   143. 

chartering:  see  AFFREIGHTMENT. 

oolUsion:  see  COLLISIONS  AT  SEA. 

documents  to  be  kept  on  board,  146. 

deemed  to  be  a  chattel,  144. 

duties  of  chief  officer,   150. 

engineers,   150. 

failure  of  provisions,   148. 

forced  stoppage,   173,  174. 

insurance:  see  MARINE  INSURANCE. 

judicial  sale,  when  unseaworthy,   141,   142. 

liability  of,  for  debts  of  owner,   143. 

liens  on,   142,   143. 

mate,   149—151. 

navigation  officer,  149. 

ownership,  how  acquired,   141. 

how  transferred,  141. 
officers,  149—151. 
seamen,  151—153:  see  SEAMEN. 
preferential  debts,  142,   143. 
qualifications  of  navigating  officers,   149. 
sale  of,   141—143. 
supercargo,  154. 
survey  of,    146,    147. 

unseaworthy,  sale  of,   141,  142,  244,  245. 
voluntary  sale  on  voyage,   143. 
SHIPMASTER: 

authority  of,  145,   146. 

to  borrow  on  bottomry,   146,   162,   163. 
over  passengers,   160. 
accounts  of,   146,   148. 

cannot  acquire  ship  by  prescription,   141,   190. 
contract  of  affreightment  by,   146,   154. 
documents  to  be  kept  on  board  by,   146. 
dismissal  of,   145. 

declarations  by,  on  arrival  in  port,   147,  149. 
delegation  by,  148. 
duties  generally,  146  et  aeq. 

in  relation  to  general  average;  see  GENERAL  AVERAGE. 
to  keep  books,   146. 
to  report  to  managing  owner,   147. 
to  consult  officers,  147. 
in  case  of  collision,  174,   175. 
in  case  of  death  of  seamen,   147. 
in  case  of  shipwreck,   147,   149,   175. 
in  case  of  jettison,  173. 

to  observe  regulations  of  customs   &c.,   147,   148. 
as  to  delivery  of  cargo,   149,   161. 
as  to  survey  of  vessel,   146,   147. 
as  to  taking  pilots,  147. 
on  entering  harbour  of  refuge,   147. 
to  give  bills  of  lading,   160. 
on  arrival  in  port,   147,   149. 
as  to  loading  cargo,   147. 
in  case  of  damage  to  cargo,  149. 
as  to  entries  in  log,   146. 
on  failure  of  provisions  or  fuel,  148. 

when  ship  becomes  unseaworthy  on  voyage,   141,   142,   165, 
functions  generally,   145  et  aeq. 
liabiUty  of,  for  thefts  by  crew,  148. 

for  repayment  of  bottomry  advance,  148. 

for  damage  to  cargo  or  vessel  by  negligence   &c.,  148,   174,   175. 
for  failure  to  fulfil  contract,  147. 
generally,   148. 
B    IX,  1  ^* 
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SHIPMASTEB — contmued. 

liability  of  managing  owner  for  acts  of,  144,  145, 

powers  of,  145,  146. 

qualifications  of,  145. 

sale  of  vessel  by,  141,  142. 

trading  on  own  account,   147. 

where  co-owner,  145. 

who  may  be,  145. 
SHIPOWNEBS: 

appointment  and  duties  of  managing  owner,  144,   145. 

abandonment  of  ship  by,  for  debts,  144,   145. 

liability  for  repairs   &c.,  144. 

hability  for  acts  of  master   &c.,   144,  145. 

powers  of  majority,  143. 

preference  of,  as  freighters,   143,   144. 

right  of  pre-emption,  144. 
SHIP'S  HUSBAND:  see  MANAGING  OWNEB. 
SHIP'S  MATE,   149—151. 
SHIPWBECK,   175. 

SOCIETY:  see  COMPANY;  INSUBANCE  COMPANIES;  PABTNEBSHIP. 
SUBBOGATION,  168. 
SUPEBCARGO,  154. 
SURETYSHIP,  51,  52,  60. 

T 

TENDEB,  56. 

THIBD  PABTY  PBOCEDUBE,  46—48,   195. 

TIME  POLICY,   166. 

TBADEBS: 

advertisement  of  commercial  status,  91. 

books  of,  as  evidence,  24,  25,  207,  208. 

capacity  to  trade,   10 — 12,  90,  91. 

duties,  as  to  keeping  books   &c.,  93 — 95. 

foreign,  trading  in  Mexico,   11,  91. 

general  obligations  of,  91. 

married  women  and  minors,   10,   11,  90,  91. 

registration  of,  91—93:  see  COMMBBCIAL  BEGISTEB. 

who  are  deemed  to  be,  90. 
TBANSFEB: 
TBEATIES,  239—241. 


VALE,   133. 

VALUED  POLICY,   165. 

VESSEL:   see  SHIP. 

w 

WAGES,  SEAMEN'S,  152,   153. 
WABEHOUSES,   118,  119,  232—236. 
WABRANTS,   118,  119,  233. 
WIFE:  see  MABBIED  WOMAN. 
WITNESSES,  26—28,  205,  206,  208,  209. 
WRECK,   175. 
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Noticia  Hist6rica  del  Derecho  Mercantil  en  Guatemala. 


I. 

Hasta  el  ano  de  1793  no  hubo  en  Guatemala,  que  entonces  formaba  parte  de 
la  Capitania  General  de  este  nombre,  leyes  exclusiyamente  aplicables  al  comercio 
ni  tribunales  especiales  encargados  de  conocer  en  los  negocios  mercantiles. 

Con  anterioridad  a  dicha  fecha  las  disposiciones  aplicables  a  esa  clase  de  asuntos 
eran  las  comprendidas  en  las  Recopilaciones  de  Indias  y  de  CastiUa;  y  el  tribunal 
llamado  a  administrar  justicia,  en  ese  como  en  todos  los  otros  ramos,  era  la  Real 
Audiencia  mandada  establecer  desde  1542  en  los  confines  de  Guatemala  (que  com- 
prendia  Honduras)  y  de  Nicaragua,  y  que  en  1549  se  traslado  a  la  Capital  de  la 
Colonia. 

En  este  tiempo,  el  Ayuntamiento  de  la  misma  ciudad  de  Guatemala,  segun 
refiere  el  historeador  Garcia  Pelaez  en  el  tomo  II,  pagina  53  de  sus  "Memorias", 
era,  a  falta  de  un  organo  especial,  el  que  promovia  en  todo  lo  relativo  al  bien  comun 
y  principalmente  el  comercio,  interviniendo  como  parte  en  las  cuestiones  que  acerca 
de  este  se  suscitaban. 

En  el  citado  ano  de  1793,  y  en  virtud  de  real  cedula  expedida  el  11  de  Diciembre, 
se  mando  establecer  en  Guatemala  el  Consulado  de  Comercio,  como  ya  se  habia 
hecho  desde  el  siglo  anterior  en  las  ciudades  de  Mexico  y  de  Lima.  Dicho  tribunal  se 
instalo  y  comenzo  sus  trabajos  el  30  de  Abril  de  1794. 

Se  componia  de  un  Prior,  dos  Consules  y  varios  empleados  subalternos,  organi- 
zacion  que  no  sufrio  mayores  alteraciones  con  el  tiempo;  y  ejercia,  ademas  de  la 
jurisdiccion  mercantil,  algunas  atribuciones  relativas  al  fomento  del  trafico  y  a  la 
superintendencia  de  las  obras  que  con  el  se  relacionan. 

El  Consulado  debia  ajustarse  en  primer  lugar  a  las  disposiciones  contenidas  en 
la  cedula  de  su  creacion;  en  segundo  a  las  Ordenanzas  de  Bilbao,  emitidas  desde  1737, 
y  en  teroero  a  las  demas  leyes  y  compilaciones  que  estuviesen  en  vigor  en  la  Monarquia  • 
Espanola. 

En  caso  de  duda,  osciu'idad  6  deficiencia  de  la  ley,  debia  ocurrirse  al  Soberano 
para  su  interpretacion. 

Este  orden  de  cosas  se  conserve  sin  alteracion  hasta  pocos  aiios  despues  de  la 
independencia. 

11. 

Verificada  nuestra  emancipacion  de  Espafia  el  15  de  Septiembre  de  1821,  no 
se  hizo  de  pronto  casi  ninguna  innovaoion  en  lo  que  respecta  a  las  autoridades 
establecidas  ni  a  las  leyes  vigentes,  que,  conforme  a  lo  acordado  en  el  Acta  respectiva, 
debian  seguir  rigiendo  hasta  que  el  Congreso  que  se  habia  convocado  resolviese  lo 
mas  justo  y  conveniente. 

Reunida  en  1824  la  primer  Asamblea  Constituyente  de  las  provincias  del  Centro 
de  America,  que  luego  formaron  una  federacion,  este  cuerpo  que  se  distinguio  por  su 
laboriosidad,  ilustracion  y  patriotismo,  acordo  importantes  reformas  en  las  leyes 
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I. 

Until  the  year  1793  there  were  not  in  Guatemala,  which  then  formed  part  of 
the  Governor  Generalship  of  that  name,  any  laws  which  apphed  exclusively  to  Com- 
merce or  any  special  tribunals  entrusted  with  the  trial  of  commercial  matters. 

Previous  to  that  date  the  provisions  comprised  in  the  Recopilaciones  de  las 
Indias  and  de  Castilla  were  those  which  applied  to  affairs  of  that  kind  and  the 
Tribunal  whose  duty  it  was  to  administer  justice,  in  that  and  all  other  departments, 
was  the  Royal  Audiencia,  which  was  ordered  to  be  established  in  1542  on  the  borders 
of  Guatemala  (which  then  included  Honduras)  and  of  Nicaragua,  and  which  in 
1549  was  transferred  to  the  Capital  of  the  Colony. 

As  mentioned  by  Garcia  Pelaez,  the  historian,  in  Vol.  II,  page  53  of  his  "Me- 
morias",  the  MunicipaHty  of  the  said  city  of  Guatemala  was  at  that  time,  in  default 
of  a  special  organ,  the  one  which  took  action  in  aU  that  related  to  the  common 
welfare  and  principally  commerce,  intervening  as  a  party  in  the  questions  which 
arose  in  reference  thereto. 

By  virtue  of  Letters  Patent  issued  on  11th  December  in  the  said  year  1793, 
an  order  was  made  to  estabhsh  a  Commercial  Consulate  in  Guatemala,  as  had  been 
done  in  the  previous  century  in  the  cities  of  Mexico  and  Lima.  The  said  tribunal 
was  installed  and  commenced  its  labours  on  30th  April  1794. 

It  was  composed  of  a  Prior,  two  Consuls  and  several  subordinate  employees, 
an  organization  which  did  not  experience  much  change  with  the  course  of  time; 
and  in  addition  to  the  commercial  jurisdiction  it  exercised  some  powers  with  refer- 
ence to  the  encouragement  of  trade  and  superintendence  of  the  public  works  related 
thereto. 

The  Consulate  had  in  the  first  place  to  conform  to  the  provisions  contained 
in  the  Letters  Patent  creating  it;  in  the  second  place,  to  the  Ordinances  of  Bilbao, 
which  were  issued  in  1737,  and  in  the  third  place  to  the  other  laws  and  compilations 
which  were  in  force  in  the  Realm  of  Spain. 

In  cases  of  doubt,  obscurity  or  deficiency  in  the  law,  it  had  to  resort  to  the 
Sovereign  for  his  interpretation. 

This  order  of  things  was  preserved  unaltered  until  a  few  years  after  the  Inde- 
pendence. 

II. 

After  our  emancipation  from  Spain  had  taken  place  on  15th  September  1821, 
scarcely  any  innovation  was  made  in  respect  of  the  established  authorities  or  the 
laws  in  force,  which,  according  to  the  conclusions  of  the  corresponding  Act,  were 
to  continue  in  force  until  the  Congress,  which  had  been  summoned,  should  decide 
what  should  be  most  just  and  convenient. 

On  the  assembhng  in  1824  of  the  first  Constituent  Assembly  of  the  Provinces 
of  Central  America,  which  soon  formed  a  federation,  this  body,  which  was  distin- 
guished by  its  laboriousness,  enhghtenment,  and  patriotism,  passed  important  amend- 
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fundamentales  y  trato  de  acomodar  las  instituciones  a  la  nueva  forma  de  Gobierno 
que  se  habia  adoptado  y  al  espiritu  progresista  del  siglo. 

En  lo  que  atane  al  comercio,  la  Asamblea,  apartandose  de  la  poKtica  de  exclusi- 
vismo  y  aislamiento  seguida  hasta  entonces,  decreto  la  libertad  de  aquel,  brindo 
toda  clase  de  garantias  al  extranjero,  abrio  nuestros  puertos  al  trafico  universal  y 
procuro  ponemos  en  relacion  con  las  principales  naciones  de  ambos  mundos. 

Come  una  consecuencia  de  la  nueva  organizacion  politica  dada  al  pais  y  a  las 
antiguas  provincias  convertidas  en  Estados,  el  Consulado  de  Comercio  fue  suprimido 
por  decreto  de  22  de  Julio  de  1826,  pasando  sus  funciones  a  los  tribunales  comunes 
instituidos;  pero  quedando  en  vigor,  para  los  negocios  mercantiles,  las  Ordenanzas 
de  Bilbao. 

La  Federacion  de  Centro- America  no  pudo  consolidarse.  Por  causas  que  no 
hace  al  caso  referir,  ella  se  disolvio  de  hecho  el  ano  de  1838  y  los  Estados  fueron 
sucesivamente  reasumiendo  su  soberania  y  erigiendose  en  Reptiblieas  independientes 
entre  si. 

En  Agosto  de  1839  se  restablecio  en  Guatemala  el  Consulado  de  Comercio  con 
el  mismo  personal  y  sujeto  a  las  mismas  Ordenanzas  que  lo  fue  por  la  cedula  de  su 
creacion,  las  que  en  realidad,  y  durante  la  supresion  de  dicho  cuerpo,  se  habian 
seguido  aplicando  en  los  tribunales  en  las  controversias  mercantiles. 

Dato  del  propio  ano  que  en  nuestros  mismos  tribunales  se  citaran,  como  doctrinas 
autorizadas,  las  contenidas  en  el  Codigo  de  Comercio  espanol  de  1829. 

Con  posterioridad,  el  Consulado  de  Comercio  ejercio,  ademas  de  su  jurisdiccion 
privativa,  ciertas  funciones  del  orden  administrativo  que  tambien  se  le  encomendaron, 
como  la  construccion  y  reparacion  de  puentes  y  caminos,  la  inspeccion  y  mejora  de 
los  puertos  y  la  recaudacion  y  manejo  de  los  fondos  creados  para  el  sostenimiento 
de  estas  obras. 

Este  tribunal  nombraba  Juez  de  Alzadas  y  de  sus  propias  resoluciones  cabia 
el  recurso  de  siiplica  ante  la  Corte  Suprema  de  Justicia. 

A  principios  de  1871  se  penso  por  el  Gobierno  de  la  Republica  en  la  emision  de  un 
Codigo  de  Comercio,  cuya  falta  se  hacia  sentir  mas  cada  dia ;  y  a  este  efecto  se  comi- 
siono  para  que  lo  redactara  al  jurisconsulto  don  Ignacio  Gomez,  quien,  por  motives 
particulares,  no  pudo  dar  cumplimiento  a  ese  encargo  oficial. 

El  Consulado  de  Comercio  fue  suprimido  por  decreto  de  24  de  Agosto,  confirien- 
dose  sus  atribuciones  judiciales  a  un  Juzgado  de  Comercio  que  se  creo  en  la  Capital, 
y  las  administrativas  al  Ministerio  de  Fomento,  que  se  mando  establecer  por  el  mismo 
decreto. 

Al  fin  el  Codigo  de  Comercio  de  Guatemala,  cuya  formacion  se  encomendara 
el  ano  anterior  a  una  comision  de  abogados,  se  decreto  el  20  de  Julio  de  1877,  estando 
principalmente  calcado  en  el  chileno,  pero  teniendo  a  la  vista  los  mas  notables  de 
Europa  y  America  y  acomodando  sus  disposiciones  a  nuestras  peculiares  necesidades 
y  circunstancias. 

Este  Codigo  que  va  precedido  de  un  informe  razonado  de  la  Comision  redactora, 
contiene  un  tratado  particular  en  que  se  definen  y  fijan  los  caracteres  de  los  negocios 
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ments  to  the  fundamental  laws  and  endeavoured  to  adjust  the  institutions  to  the 
new  form  of  Government  which  had  been  adopted  and  to  the  progressive  spirit 
of  the  age. 

As  regards  commerce,  the  Assembly,  departing  from  the  policy  of  exclusiveness 
and  isolation  which  had  been  followed  up  to  that  time,  decreed  its  liberty,  offered 
guaranties  of  aU  kinds  to  foreigners,  opened  our  ports  to  the  trade  of  the  world 
and  managed  to  place  us  in  relation  with  the  principal  nations  of  both  hemispheres. 

As  a  consequence  of  the  new  poHtical  organization  given  to  the  country  and 
to  the  former  Provinces,  converted  into  States,  the  Commercial  Consulate  was 
suppressed  by  a  Decree  of  22nd  July  1826  and  its  functions  passed  to  the  ordinary 
tribunals  then  instituted,  but  for  commercial  matters  the  Ordinances  of  Bilbao 
remained  in  force. 

The  Federation  of  Central  America  failed  to  become  consolidated.  For  reasons 
to  which  it  is  immaterial  to  refer,  it  was  in  fact  dissolved  in  the  year  1838  and  the 
States  successively  regained  their  Sovereignty  and  were  erected  into  Republics 
which  were  independent  of  each  other. 

In  August,  1839,  the  Commercial  Consulate  was  re-estabhshed  in  Guatemala, 
with  the  same  personnel  and  subject  to  the  same  Ordinances  as  under  the  Let- 
ters Patent  which  had  created  it,  which,  while  the  suppression  of  the  said  Court 
lasted,  had  in  fact  continued  to  be  apphed  to  commercial  controversies  by  the 
tribunals. 

Prom  the  same  year  dated  a  Law  providing  that  the  doctrines  contained  in 
■the  Spanish  Code  of  Commerce  of  1829  should  be  cited  in  our  own  tribunals  as 
authoritative  doctrines. 

Later  on,  the  Commercial  Consulate  exercised,  in  addition  to  its  peculiar 
Jurisdiction,  certain  functions  of  an  administrative  order  which  were  also  entrusted 
to  it,  such  as  the  construction  and  repair  of  bridges  and  roads,  the  inspection  and 
improvement  of  harbours  and  the  collection  and  management  of  the  funds  created 
for  the  maintenance  of  these  works. 

This  tribunal  appointed  the  Appeal  Judge  and  from  their  own  decisions  the 
appeal  of  supUca  lay  to  the  Supreme  Court  of  Justice. 

At  the  beginning  of  1871,  the  Government  of  the  Repubhc  proposed  to  publish 
a  Commercial  Code,  the  want  of  which  was  every  day  making  itself  more  felt; 
and  for  this  purpose  don  Ignacio  Gomez  the  jurist  was  commissioned  to  draft  it, 
but  for  private  reasons  he  was  unable  to  fulfil  that  official  commission. 

The  Commercial  Consulate  was  suppressed  by  the  Decree  of  24th  August  and 
its  judicial  powers  were  conferred  on  a  Commercial  Court  which  was  created  in  the 
Capital,  and  the  administrative  powers  on  the  Ministry  de  Fomento,  the  estab- 
lishment whereof  was  ordered  by  the  same  Decree. 

At  last,  the  Commercial  Code,  the  drafting  of  which  was  entrusted  in  the 
previous  year  to  a  committee  of  advocates,  was  decreed  on  20th  July  1877,  being 
principally  drawn  after  the  Chilean  Code,  but  keeping  in  sight  the  most  notable 
Codes  of  Europe  and  America,  and  adjusting  its  provisions  to  our  own  necessities 
and  circumstances. 

This  Code,  which  was  preceded  by  a  reasoned  report  by  the  drafting  committee, 
contains  provisions  wherein  it  defines  and  fixes  the  character  of  commercial  matters, 
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mercantiles,  desenvolviendose  luego  sus  disposiciones  en  cuatro  libros,  divididos  en 
titulos,  que  lo  estan  en  capitulos  y  articulos,  y  tratan: 

El  Libro  1.°  de  los  comerciantes  en  general,  de  la  contabiUdad  mercantil,  de 
la  correspondencia  y  de  los  oficios  auxiliares  del  comercio  (comisionistas,  factores, 
dependientes  y  porteadores) ;  el  2.  °  de  los  contratos  de  comercio  en  general,  sus  formas 
y  efectos;  el  3.°  del  comercio  maritimo;  y  el  4.°  de  las  quiebras. 

Va  este  Codigo  seguido  de  la  ley  de  Enjuiciamiento  mercantil,  que,  en  todo  lo 
que  no  es  especial,  se  refiere  al  Codigo  de  Procedimientos  Civiles. 

Por  la  emision  del  Codigo  de  Comercio  quedaron  derogadas  las  Ordenanzas  de 
Bilbao  y  las  demas  disposiciones  que  sobre  el  particular  habian  regido  hasta  en- 
tonces. 

Damos  a  continuacion  una  nomina  de  los  decretos  y  acuerdos  que,  con  poste- 
rioridad,  ban  venido  a  ampliar  6  a  modificar  las  prescripciones  del  Codigo  de 
Comercio. 

Dichos  decretos  y  acuerdos  son  los  siguientes: 

1877  Dto.  No.  196.  Eximiendo  al  Banco  Intemacional  de  Guatemala  y  demas 
establecimientos  de  su  genero  de  observar  algunas  de  las  formalidades  que  establece 
el  Codigo  de  Comercio  en  el  contrato  de  prenda. 

1879  Dto.  No.  208.  Adiciona  el  Codigo  de  Comercio  con  el  titulo  de  Corredores 
y  Martilleros  Jurados. 

1879  Dto.  No.  209.  Reglamento  de  Corredores  y  Martilleros  Jurados. 

1881  Dto.  No.  261.  Reforma  la  ley  de  Enjuiciamiento  Mercantil  en  materia  de 
subastas  judiciales. 

1882  Dto.  No.  274.  Reforma  la  misma  ley  en  armonia  con  las  modificaciones 
hecbas  a  la  de  Procedimientos  Civiles. 

1882  Dto.  No.  276.  Declara  abolida  la  tercera  instancia  y  el  recurso  de  siiplica 
en  los  juicios. 

1893  Dto.  No.  205  de  la  asamblea.  Sobre  establecimiento  en  el  pais  de  agencias 
y  sucursales  de  sociedades  residentes  en  el  extranjero. 

1894  Dto.  No.  493.  Establece  la  Camara  de  Comercio. 

1898  Ac.  de  29  de  Noviembre.  Previene  que  para  ejercer  el  oficio  de  comisionista 
se  obtenga  previamente  la  licencia  respectiva. 

1899  Dto.  No.  441  (legislativo).  Sobre  marcas  de  Comercio  e  industriales. 
1899  Dto.  No.  580.  Reforma,  entre  sus  disposiciones,  el  articulo  1215  del  Codigo 

de  Comercio,  declarando  que  el  fallido  no  puede  ser  excarcelado  bajo  fianza  y  que 
toda  quiebra  se  presume  culpable. 

1902  Ac.  26  de  Mayo.   Reglamenta  el  oficio  de  comisionista. 

1902  Dto.  No.  530  (legislativo).  Sujeta  los  bancos  de  emision  y  descuento, 
establecidos  en  la  Repiiblica,  a  la  inspeccion  de  empleados  del  Gobierno. 

1903  Dto.  No.  634.  Limita  y  reglamenta  la  emision  de  billetes  de  Banco. 
1907  Dto.  No.  673.  Impone  penas  a  los  comisionistas  que  propalen  noticias 

perjudiciales  al  credito  y  buen  nombre  del  pais^). 


1)  Abreviatiuras :  Decreto:  Dto.  —  Acuerdo:  Ac. 
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and  subsequently  develops  its  provisions  in  four  books,  divided  into  titles,  which 
are  again  divided  into  chapters  and  articles,  and  deals: 

In  Book  1,  with  traders  in  general,  commercial  book-keeping,  and  correspon- 
dence, and  with  auxiliary  commercial  offices  (commission  agents,  managers,  sub- 
ordinates and  carriers) ;  in  Book  2,  with  commercial  contracts  in  general,  their  forms 
and  effects;  in  Book  3,  with  maritime  commerce;  and  in  Book  4,  with  bankruptcy. 

This  Code  was  followed  by  the  Law  of  Commercial  Procedure,  which,  in  every- 
thing which  is  not  peculiar  to  itself,  refers  to  the  Code  of  Civil  Procedure. 

The  issue  of  the  Commercial  Code  repealed  the  Ordinances  of  Bilbao  and  the 
other  legal  provisions  which  had  governed  this  matter  up  to  that  time. 

We  proceed  to  give  a  list  of  decrees  and  resolutions  which  subsequently  ex- 
tended or  amended  the  provisions  of  the  Commercial  Code. 

The  said  decrees  and  resolutions  are  as  foUows: 

1877.  Decree  No.  196.  Exempting  the  International  Bank  of  Guatemala 
and  other  establishments  of  that  nature  from  observing  some  of  the  formaHties 
enacted  by  the  Commercial  Code  for  contracts  of  pledge. 

1879.  Decree  No.  208.  Adds  the  Title  on  Sworn  Brokers  and  Auctioneers  to 
the  Commercial  Code. 

1879.  Decree  No.  209.    Regulation  of  Sworn  Brokers  and  Auctioneers. 

1881.  Decree  No.  261.  Reform  of  the  Law  of  Commercial  Procedure  in  the  matter 
of  Judicial  Auctions. 

1882.  Decree  No.  274.  Amends  the  said  law  in  harmony  with  the  alterations 
made  in  the  Law  of  Civil  Procedure. 

1882.  Decree  No.  276.  Declares  the  Court  of  Third  Instance  and  the  Appeal 
of  Suplica  in  actions  to  be  abolished. 

1893.  Decree  No.  205  of  the  Assembly.  Concerning  the  estabhshment  in  the 
country  of  agencies  and  branches  of  associations  residing  abroad. 

1894.  Decree  No.  493.    Establishes  the. Chamber  of  Commerce. 

1898.  Resolution  of  29th  November:  Provides  that  the  proper  licence  must  be 
obtained  previously  to  carrying  on  the  office  of  commission  agent. 

1899.  Decree  No.  441  (legislative).  Concerning  Trade  Marks. 

1899.  Decree  No.  580.  Among  other  dispositions,  it  amends  art.  1215  of  the 
Commercial  Code,  declaring  that  bankrupts  cannot  be  Uberated  on  bail  and  that 
all  bankruptcies  are  presumed  to  be  culpable. 

1902.  Resolution  of  26th  May.    Regulates  the  office  of  commission  agent. 

1902.  Decree  No.  530  (legislative).  Subjects  issue  and  discount  banks,  estab- 
lished in  the  Repubhc,  to  the  inspection  of  Government  servants. 

1903.  Decree  No.  634.    Limits  and  regulates  the  issue  of  bank  notes. 

1907.  Decree  No.  673.  Infhcts  penalties  on  commission  agents  who  spread 
news  to  the  detriment  of  the  credit  and  good  name  of  the  country  i). 


1)  Abbreviations:  Decree:  Deo.  —  Resolution:  Res. 
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Exposici6n  de  los  procedimientos  judiciales. 


Generalidades. 

Como  se  dijo  ya  en  la  Introduccion,  al  mismo  tiempo  que  el  Codigo  de  Comercio 
fue  decretada  y  promulgada  la  Ley  de  Enjuiciamiento  Mercantil,  que  comenzo  a 
regir  el  15  de  Setiembre  de  1877,  quedando  asi  acorde  el  derecho  mercantil  con 
la  legislacion  civil  promulgada  pocos  meses  antes:  estableciendose  en  aquella  la 
jurisdiccion  y  organizacion'de  los  Tribunales  de  Comercio;  creando  un  Juez  especial 
de  Comercio  para  la  Capital  de  la  RepiibUca;  encomendando  el  conocimiento  de 
los  negocios  de  este  ramo,  en  los  otros  Departamentos,  a  los  Jueces  de  Primera 
Instancia;  y  senalando  como  norma  para  la  sustanciacion  de  los  mismos  negocios, 
las  disposiciones  del  Codigo  de  Procedimientos  Civiles,  excepcion  hecha  del  pro- 
cedimiento  ejecutivo,  copiado  del  ultimo  con  algunas  variaciones  adaptadas  a  la 
indole  de  los  negocios  mercantiles;  de  la  tramitacion  de  las  quiebras,  y  de  algunos 
pocos  preceptos  referentes  a  jurisdiccion  y  a  juicios  verbales,  que  detaUaremos  en 
el  lugar  correspondiente. 

Reformado  el  Codigo  de  Procedimientos  Civiles  por  Decreto  de  20  de  Febrero 
de  1882,  en  la  misma  fecha  se  modifico  la  Ley  de  Enjuiciamiento  Mercantil  en  las 
disposiciones  relativas;  y,  por  el  Decreto  N.°  362,  dictado  el  4  de  Enero  de  1886, 
se  suprimio  el  Juez  especial  de  Comercio  de  la  Capital  y  se  dio  a  los  Jueces  de  Primera 
Instancia  del  fuero  comiin  (en  materia  civil)  jurisdiccion  en  los  negocios  mercantiles, 
previniendoles,  para  ellos,  la  apUcacion  de  las  leyes  especiales  de  la  materia,  lo  que  se 
ratified  en  la  Ley  Organica  del  Poder  Judicial,  vigente  desde  el  28  de  Mayo  de  1889. 

Licluyendo  en  las  respectivas  materias  las  demas  reformas  que  rigen,  vamos 
ahora,  sefialados  los  antecedentes,  a  exponer  el  procedimiento  judicial.        . 

I.  Organizacion  de  los  tribunales. 

Los  Jueces  y  Tribunales  que  conocen  en  los  asuntos  mercantiles  estan  orga- 
nizados  en  dos  Instancias,  existiendo,  ademas,  el  recurso  extraordinario  de  Casacion. 
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a)  Civil  law. 

C6digo  Civil  y  de  Procedimientos  de  la  Rep^bliea  de  Guatemala.    Edicion  oficial,    1877. 

Reformas.    1882.    Edioion  oficial. 

Salazar  y  Cardenas,  Licenciado  Jos6:  El  Codigo  Civil  de  la  Eeptiblioa  de  Guatemala.  Nueva 
edicion  que  comprende  las  reformas  y  otras  disposiciones  complementarias.  Con  autorizaoion 
oficial.    Guatemala  1886. 

Alvarez,  Doctor  Jos6  Maria:  Catedratico  de  Instituciones  de  Justiniano  en  la  Real  y 
Pontiticia  Universidad  de  Guatemala.  Instituciones  de  Derecho  Real  de  Espana.  2  ediciones, 
la  segunda  en  Madrid,  1839.     Imprenta  de  J.  M.  Repull6s.     2  tomos. 

Cruz,  Doctor  Fernando:  Instituciones  de  Derecho  Civil  Patrio.  (1882,  1884,  1888.)  Guate- 
mala.   3  tomos. 

b)  Commercial  law. 

C6dlgo  de  Comerclo  de  la  Replibliea  de  Guatemala.   Edicion  oficial.    1877. 

Comentarios.    (Nada  esdste.) 

Tratados.   (Nada  existe.) 

III.  Laws  supplementary  to  the  Commercial  Code. 

Decreto  No.  208.    (GHcial.)    Ley  de  Corredores  y  martiUeros.    1878. 
Decreto  No.  209.    (Oficial.)    Reglamento  de  id.    1878. 


Exposition  of  legal  procedure. 


General  observations. 

As  already  stated  in  the  Introduction,  the  Law  of  Commercial  Procedure  vs^as 
decreed  and  promulgated  at  the  same  time  as  the  Commercial  Code,  and  came  into 
force  on  15  September  1877,  the  commercial  law  being  thus  in  accord  vnth  the  civil 
legislation  which  had  been  promidgated  a  few  months  before:  By  that  Law  were 
estabhshed  the  jurisdiction  and  organization  of  the  Commercial  Tribunals ;  it  created 
a  special  Commercial  Judge  for  the  Capital  of  the  Repubhc ;  entrusted  the  cognisance 
of  matters  of  this  branch  in  the  other  Departments,  to  the  Judges  of  First  Instance; 
and  named  the  provisions  of  the  Code  of  Civil  Procedure  as  the  rule  for  the  sub- 
stantiation of  the  said  matters,  with  the  exception  of  the  executive  action,  which 
was  copied  from  the  latter  Code  with  some  alterations  adapted  to  the  nature  of  com- 
mercial matters:  with  the  exception  also  of  bankruptcy  procedure,  and  of  a  few 
precepts  referring  to  jurisdiction  and  verbal  actions,  which  we  wiU  detail  in  their 
proper  places. 

When  the  Code  of  Civil  Procedure  was  amended  by  the  Decree  of  20th  February 
1882,  the  Law  of  Commercial  Procedure  was  altered  in  its  correlative  provisions 
on  the  same  date,  and  by  the  Decree  No.  362,  issued  on  4th  January  1886,  the  special 
Commercial  Judge  of  the  Capital  was  abohshed,  and  jurisdiction  in  commercial  mat- 
ters was  conferred  on  the  Judges  of  First  Instance  of  the  ordinary  jurisdiction  in  civil 
matters,  applying  to  them  some  special  laws  on  the  subject ;  which  was  confirmed 
by  the  Organic  Law  of  the  Judicial  Power,  which  came  into  force  on  28th  May  1889. 

As  we  shall  include  the  other  important  reforms  under  their  respective  subject 
matters,  we  shaU  now  proceed,  having  set  out  the  foregoing  particulars,  to  explain 
the  legal  procedure. 

I.  Organization  of  the  Tribunals. 

The  Judges  and  Tribunals  which  have  cognisance  of  commercial  matters 
are  organized  in  two  Instances,  while  there  exists  also  the  extraordinary  remedy 
of  Cassation  (Quashing). 
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El  conocimiento  de  la  primera  toca  a  los  jueces  letrados  de  esta  categoria,  de 
los  cuales  hay  en  la  ciudad  capital  tres,  dedicados  especialmente  al  ramo  civil  y 
de  comercio,  y  a  los  cuales,  sin  distincion,  puede  acudirse  per  las  partes ;  dos  en  la 
ciudad  de  Quezaltenango ;  y  uno  en  cada  una  de  las  Cabeceras  departamentales  y 
que  interviene  al  mismo  tiempo  que  en  las  causas  civiles  y  mercantiles,  en  las  crimi- 
nales  y  de  Hacienda:  todos  nombrados  por  el  Presidente  de  la  Republica,  a  pro- 
puesta,  en  tema,  de  la  Corte  Suprema  de  Justicia. 

En  los  casos  de  ausencia  6  impedimento  de  uno  de  los  jueces  1.°,  2.°  6  3.°  de  la 
Capital,  6  1.  °  y  2.  °  de  Quezaltenango,  lo  sustituye  alguno  de  los  otros,  por  el  orden  de 
su  nombramiento ;  y  en  los  Departamentos  el  Juez  es  subrogado,  accidentalmente, 
por  el  Juez  de  Paz  de  la  Cabecera,  6  en  su  defecto,  por  uno  de  los  Alcaldes  munici- 
pales,  prefiriendose  al  que  tenga  titulo  6,  si  no  lo  hubiere,  asesorandose  de  un 
Abogado. 

Cada  Juzgado  .tiene  un  Secretario  (Escribano  con  titulo,  de  preferencia),  quien 
autoriza  las  providencias  del  Juez;  uno  6  mas  escribanos  receptores;  un  comisario 
6  ejecutor  subalterno;  y  amanuenses. 

La  Corte  de  Apelaciones,  6  Tribunal  de  Segunda  Instancia,  es  la  segunda  seccion 
de  la  Corte  de  Justicia.  Resuelve,  en  grado,  los  asuntos  mercantiles  en  los  casos 
en  que  proceden  los  recursos  de  revision  (en  los  juicios  verbales),  de  apelacion  6  de 
queja  de  las  providencias  de  los  Jueces  de  Primera  Instancia,  y,  en  revision,  de  las 
providencias  de  la  misma  Corte ;  decide  las  competencias  que  se  suscitan  entre  jueces 
de  su  jurisdiccion ;  y  esta  dividida,  actualmente,  en  cinco  Salas :  tres  de  eUas  estable- 
cidas  en  la  Capital  a  cada  una  de  las  cuales  se  elevan  los  negocios  de  cada  uno  de  los 
Juzgados  de  Guatemala  por  el  correspondiente  orden  numerico  y  de  algunos 
Departamentos,  a  saber:  Chimaltenango,  Santa  Rosa,  Peten  y  Progreso,  a  la  Sala 
Primera;  Amatitlan,  Escuintla,  Alta  y  Baja  Verapaz,  a  la  Sala  Segunda;  Sacate- 
pequez,  a  la  Sala  Tercera.  Otra  en  la  ciudad  de  Quezaltenango  para  los  juicios 
provenientes  del  propio  Departamento  y  de  los  de  San  Marcos,  Totonicapam, 
Huehuetenango,  Quiche,  Solola,  Suchitepequez  y  Retalhuleu;  y  la  Quinta  en  la 
Cabecera  departamental  de  Jalapa  para  los  asuntos  procedentes  de  Jutiapa,  Chiqui- 
mula,  Zacapa,  Izabal  y  Jalapa. 

Cada  Sala  esta  organizada  con  un  Presidente,  encargado  de  la  tramitacion  de 
los  expedientes  y  de  la  direccion  de  las  sesiones;  dos  Magistrados  propietarios,  dos 
suplentes ;  un  Fiscal,  con  voto  consultivo :  todos  de  eleccion  popular ;  un  Secretario, 
Notario  titulado;  un  Escribano  Receptor  y  empleados  subalternos.  Por  falta, 
impedimento  6  excusa  de  un  Magistrado,  son  llamados  los  Fiscales,  6  los  Magistra- 
dos suplentes,  6  los  propietarios  de  las  otras  Salas  en  la  Capital,  6  los  suplentes  en 
las  Salas  Cuarta  y  Quinta. 

La  Corte  Suprema  de  Justicia  es  la  primera  seccion  de  la  Corte  de  Justicia: 
faUa,  en  Casacion,  las  causas  originarias  de  todos  los  Juzgados  de  Primera  Listancia 
y  Tribunales  de  Arbitros,  y,  en  apelacion,  de  las  sentencias  definitivas  originarias 
de  todas  las  Salas,  cuando  estas  conocen  en  Primera  Listancia i);  dirime  las  com- 
petencias que  se  suscitan  entre  las  mismas  Salas,  entre  una  Sala  y  un  Juez  de  Primera 
Instancia,  y  entre  Jueces  perteneoientes  a  la  jurisdiccion  de  distintas  Salas ;  declara 
si  ha  lugar  a  f ormar  causa  contra  los  Jueces  de  Primera  Instancia ;  vela  por  la  pronta 
y  cumplida  administracion  de  justicia;  y  tiene,  en  materia  de  su  oompetencia, 
facultad  para  hacer  iniciativas  de  ley  a  la  Asamblea  Nacional  Legislativa,  formu- 
lando  los  respectivos  proyectos.  Reside  en  la  Capital  y  se  compone  de  un  Presidente 
y  cuatro  Magistrados  que  se  sustituyen,  en  caso  de  impedimento  6  ausencia,  por 
cualquiera  de  los  Presidentes,  Fiscales,  Magistrados  y  Suplentes  de  las  Salas  de 
Apelaciones  residentes  en  la  Capital,  a  eleccion  del  propio  Tribunal  Supremo  (Decreto 
numero  608  de  15  de  Junio  de  1900). 

Iguahnente  necesita  de  un  Secretario,  Notario  de  profesion;  de  un  Escribano 
Receptor;  y  tiene  tres  empleados  especiales:  un  Director  de  la  «Gaceta  de  los  Tri- 
bunales»,  pubUcacion  mensual  del  Poder  Judicial,  un  Bibliotecario,  un  Receptor 
de  Fondos  de  Justicia. 


1)  Las  Salas  conocen  en  Primera  Instancia  en  la  querella  de  dospojo   judicial,    en   las 
excuaas  y  recusaciones  de   los  jueces. 


GUATEMALA:  PROCEDURE.  8 

The  jurisdiction  in  the  Courts  of  First  Instance  belongs  to  the  quahfied  Judges 
of  this  category,  of  whom  there  are  three  in  the  Capital,  devoted  particularly  to 
the  civil  and  commercial  branches,  and  to  whom  Utigants  may  resort  without  any 
distinction;  two  in  the  city  of  Quezaltenango ;  and  one  in  each  of  the  capitals  of 
Departments,  which  intervene  in  criminal  and  exchequer  cases  as  well  as  in  the  civil 
and  commercial.  All  are  appointed  by  the  President  of  the  RepubUc,  on  the  nomin- 
ation of  three  persons  by  the  Supreme  Court  of  Justice. 

In  the  event  of  the  absence  or  impediment  of  one  of  the  three  judges  of  the  Capital, 
or  of  the  two  in  Quezaltenango,  one  of  the  others  takes  his  place  in  the  order  of  his 
appointment;  and  in  the  Departments,  the  Judge  is  replaced  for  the  occasion 
by  the  Justice  of  the  Peace  of  the  respective  capital,  or  failing  him,  by  one  of  the 
Municipal  Mayors,  with  preference  for  one  holding  an  advocate's  diploma,  or  if 
there  is  none,  the  Mayor  must  have  an  advocate  as  assessor. 

Each  Court  has  a  Master  (by  preference,  a  Notary  holding  a  diploma)  who 
authenticates  the  orders  of  the  Judge ;  one  or  more  notaries  as  receivers ;  one  sub- 
ordinate commissary  or  executor;  and  clerks. 

The  Court  of  Appeal  or  the  Tribunal  of  Second  Instance  is  the  second  section 
of  the  Court  of  Justice.  It  decides  commercial  matters  in  cases  in  which  the  remedy 
of  revision  is  available  (in  the  verbal  actions),  and  the  remedy  of  the  appeal  proper 
and  of  complaint  against  the  orders  of  the  Judges  of  First  Instance,  and  by  way  of 
revision,  the  orders  of  the  same  Court;  it  decides  questions  of  competence  which 
arise  between  judges  under  its  jurisdiction;  and  at  the  present  time  it  is  divided 
into  five  Chambers :  of  which  three  are  established  in  the  Capital,  to  each  of  which 
the  matters  of  each  of  the  Courts  of  Guatemala  are  carried  according  to  their  corres- 
ponding numerical  order,  and  those  of  some  Departments,  that  is  to  say :  Chimal- 
tenango,  Santa  Rosa,  Peten  and  Progreso,  to  the  First  Chamber;  Amatitlan,  Es- 
ouintla,  Alta  and  Baja  Verapaz,  to  the  Second  Chamber ;  Sacatepequez,  to  the  Third 
Chamber.  There  is  another  in  the  City  of  Quezaltenango  for  actions  which  arise 
in  that  Department  and  those  of  San  Marcos,  Totonicapam,  Huehuetenango, 
Quiche,  Solola,  Suchitepequez  and  Retalhulen;  and  a  Fifth  in  the  departmental 
capital  of  Jalapa  for  matters  coming  from  Jutiapa,  Chiquimula,  Zacapa,  Izabal 
and  Jalapa. 

Each  Chamber  is  organized  with  a  President,  entrusted  with  the  proceedings 
of  the  file  of  the  Court  and  the  ordering  of  the  sessions ;  two  Judges  of  Appeal,  with 
two  alternates ;  one  Fiscal,  with  a  consultative  voice :  all  chosen  by  popular  election ; 
one  Master,  who  must  be  a  Notary  with  a  diploma ;  a  Master,  Receiver  and  sub- 
ordinate employees.  In  the  case  of  the  want,  impediment  or  excuse  of  a  Judge, 
the  Fiscals  are  called  in,  or  the  alternate  Judges,  or  the  Judges  of  the  other  Chambers 
in  the  Capital,  or  the  alternates  in  the  Fourth  or  Fifth  Chambers. 

The  Supreme  Court  of  Justice  is  the  first  section  of  the  Court  of  Justice :  it  is 
the  Court  of  Cassation  for  the  causes  which  originate  in  all  Courts  of  First  Instance 
and  the  Arbitral  Tribunals,  and  a  Court  of  ordinary  Appeal  for  final  judgments 
originating  in  any  of  the  Chambers,  when  the  latter  are  sitting  as  Courts  of  First 
Instance  ^);  it  settles  questions  of  competence  which  arise  between  the  said  Chambers, 
between  a  Chamber  and  a  Judge  of  First  Instance,  and  between  Judges  belonging 
to  the  jurisdiction  of  different  Chambers ;  declares  whether  there  is  occasion  for  in- 
stituting an  action  against  any  Judge  of  First  Instance;  watches  over  the  prompt 
and  efficient  administration  of  Justice;  and  in  the  matter  of  its  own  competence, 
has  the  power  to  make  legal  proposals  to  the  National  Legislative  Assembly  and 
to  draw  up  the  corresponding  BiUs.  It  resides  in  the  Capital  and  is  composed  of 
a  President  and  four  Judges  of  Appeal  who  are  replaced,  in  the  event  of  impedi- 
ment or  absence,  by  any  of  the  Presidents,  Fiscals,  Judges  and  alternates  of  the 
Appeal  Chambers  residing  in  the  Capital,  at  the  choice  of  the  same  Supreme  Court 
(Decree  No.  608  of  15th  June  1900). 

It  also  requires  a  Master,  who  is  a  Notary  by  profession;  one  Notary  as  Re- 
ceiver; and  has  three  special  employees:  one  who  is  the  Editor  of  the  "Gaceta 
de  los  Tribunales",  the  monthly  pubUcation  of  the  Judicial  Power,  a  Librarian, 
and  a  Receiver  of  the  Funds  of  the  Court. 


1)  The  Chambers  try  as  Courts  of  First  Instance,  disputes  about  dispossession  by  the 
Court  and  the  excuses  and  challenges  of  the  judges. 

B    IX,  2  2 
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II.  Jurisdicci6n  especial  de  cotnercio. 

Siendo  oonsiderado,  en  Guatemala,  como  real  el  fuero  meroantil,  se  aplican 
las  leyes  sustantivas  y  procesivas  de  comercio  a  todos  los  negocios  de  esta  indole, 
ya  intervengan  en  ellos  comerciantes,  ya  personas  que  no  tengan  este  caracter; 
y  solo  en  defecto  de  disposiciones  especiales,  consultando  siempre  los  principios 
de  la  legislacion  de  la  materia,  son  apUcables  las  del  derecho  civil  en  lo  que  no  se 
opongan  a  aquella. 

Corresponde  igualmente  la  apUcaoion  de  las  leyes  especiales,  en  las  quiebras  de 
los  comerciantes  de  profesion,  aun  cuando  varios  de  sus  cr^ditos  pasivos  no  procedan 
de  operaciones  mercantiles,  y  en  las  de  aquellos  que  no  tienen  la  calidad  de  comer- 
ciantes, cuando  la  mayoria  de  sus  creditos  proviene  de  operaciones  de  comercio. 

La  jurisdiccion  puede  ser  contenciosa,  si  se  ejerce  por  haber  litigio  entre  las 
partes;  6  volimtaria  cuando,  no  habiendo  litigio,  se  requiere  la  intervencion  de  la 
autoridad  judicial  por  disposicion  de  la  ley  6  a  solicitud  de  los  interesados. 

III.  Fuero  competente. 

En  los  negocios  contenciosos  el  unico  Juez  competente  es  el  ordinario  que 
corresponde  al  lugar  donde  reside  el  demandado,  a  no  ser  que  este  tenga  domiciUo^) 
en  dos  lugares  distintos^),  en  cuyo  caso  puede  ser  demandado  ante  el  Juez  de  cual- 
quiera  de  eUos;  6  que  no  tenga  domicilio  fijo,  en  cuyo  evento  puede  demandarsele 
donde  se  le  encuentre. 

De  modo  igual,  por  el  domicilio  se  rige  la  competencia  para  los  juioios  uni- 
versales  de  quiebra  y  de  sucesion. 

Lo  expuesto  varia,  por  voluntad  del  reo,  si  prorroga  la  jurisdiccion  del  Juez 
que  no  es  propio,  segun  se  vera  en  punto  separado. 

Sufre,  ademas,  excepcion:  cuando  en  la  contienda  median  bienes  inmuebles, 
siendo  competente,  por  este  motivo,  el  Juez  del  lugar  donde  aqueUos  radican:  si 
el  litigio  versa  sobre  danos,  la  competencia,  entonces,  asiste  al  Juez  de  la  localidad 
donde  se  causaron;  y  en  los  juicios  universales,  careciendo  el  causante  de  domi- 
cilio bien  determinado,  compete  la  jurisdiccion  a  la  Autoridad  del  Departamento 
donde  radiquen  todos  los  bienes  inmuebles  6  la  mayor  parte  de  ellos,  6  del  lugar 
donde  ocurrio  el  fallecimiento,  a  falta  de  domicilio  y  de  bienes  raices. 

IV.  Jurisdiccion  extraordinaria. 

Las  controversias  pueden,  por  la  voluntad  de  las  partes,  sujetarse  a  la  reso- 
lucionde  Jueces  Arbitros,  si  se  exceptiian  aqueUas  en  que  estan  interesados  los  que 
no  pueden  comparecer  en  juicio  por  si  mismos,  a  saber:  los  menores  de  edad  que 
no  ejercen  el  comercio,  y  los  incapacitados  (si  no  media  autorizacion  judicial).  Los 
Utigios  de  las  sociedades,  asi  como  los  de  particulares  que  no  proceden  personal- 
mente,  caben  ser  sometidos  a  la  jurisdiccion  arbitral,  siempre  que  los  representantes 
cuenten  con  especial  autorizacion. 

Segun  que  los  interesados  faoulten  a  los  arbitros,  quedaran  estos  obUgados 
a  substanciar  y  resolver  las  causas  conforme  a  las  leyes  sustantivas  y  procesivas, 
y  entonces  se  Uaman  Juris  6  de  derecho ;  6  podran  determinar  las  cuestiones  como 
amigables  componedores  una  vez  averiguada  la  verdad  y  guardando  solo  la  buena 
fe,  y  asi  se  Uaman  arbitradores. 

Para  ser  arbitro  basta  haber  Hegado  a  la  mayoria  de  edad  (21  anos),  saber  leer 
y  escribir,  y  gozar  de  los  derechos  de  la  ciudadania  que  a  la  persona  corresponda; 
estando  vedado  el  ejercicio  del  cargo,  por  las  circunstancias  especiales,  a  los  Jueces 
en  los  asuntos  que  sean  de  la  jurisdiccion  de  Guatemala,  y  a  las  personas  interesadas 
en  la  materia  del  litigio. 

La  aceptacion  del  cargo  es  voluntaria;  pero,  aceptado,  solo  puede  renunciarse 
por  causa  justa. 

1)  Art.  60,  Cod.  Civil.  —  ^)  Art.  71,  Cod.  Civil:  <iCuando  conciirran  con  respecto  a  un 
individuo  en  varias  seooiones  territoriales,  circunstancias  oonstitutivas  de  domicilio  civil,  se 
entendera  que  en  todas  ellas  lo  tiene:  pero  si  se  trata  de  cosas  que  dicen  relaoion  especial 
a  una  de  dichas  seociones  exclusivamente,  ella  sola  sera  para  tales  caaos  el  domicilio  civil 
del  individuo.» 
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II.  Special  commercial  jurisdiction. 

The  commercial  forum  being  considered  as  a  real  one  in  Guatemala,  special 
substantive  and  procedure  laws  of  commerce  are  applied  to  all  matters  of  this  na- 
ture, whether  traders  take  part  therein,  or  persons  who  have  not  this  character; 
and  only  when  special  provisions  fail  on  consulting  always  the  principles  of  the  legisr 
lation  on  the  matter,  are  those  of  the  civil  law  appHcable,  so  far  as  they  are  not 
inconsistent  therewith. 

Special  laws  likewise  apply  in  the  bankruptcies  of  professional  traders,  although 
some  of  their  habihties  do  not  arise  from  commercial  transactions,  and  in  the  bank- 
ruptcies of  persons  who  have  not  the  character  of  traders,  when  the  greater  part 
of  their  credits  arise  from  commercial  transactions. 

The  jurisdiction  is  contentious,  when  it  is  in  operation  through  there  being 
litigation  between  parties;  and  voluntary  when  there  is  no  htigation,  but  the 
intervention  of  the  judicial  authority  is  required  by  a  provision  of  the  law  or  on  the 
petition  of  the  persons  interested. 

III.  Competent  forum. 

In  contentious  matters,  the  only  competent  Judge  is  the  ordinary  judge  belong- 
ing to  the  place  where  the  defendant  resides,  unless  the  latter  has  an  address  i) 
in  two  different  places  2),  in  which  case  he  may  be  sued  before  the  Judge  of  either 
place;  or  unless  he  has  no  fixed  address,  in  which  event  he  may  be  sued  wherever 
he  happens  to  be. 

In  Uke  manner,  competence  for  the  purpose  of  the  universal  actions  of  bank- 
ruptcy and  succession  is  governed  by  the  domicil. 

This  explanation  is  varied,  when  the  jurisdiction  of  a  Judge,  who  is  not  the 
proper  Judge,  is  extended  at  the  wish  of  the  defendant,  as  will  be  seen  in  a  sepa- 
rate part. 

There  are  also  exceptions :  when  immovables  are  concerned  in  the  contention, 
and  for  this  reason  the  Judge  of  the  place  where  they  are  situate  is  competent: 
when  the  Htigation  concerns  damages,  then  the  Judge  of  the  place  where  they 
were  caused,  is  competent ;  and  in  succession  actions,  when  the  ancestor  had  no  well 
determined  domicil,  the  Authority  of  the  Department  where  all  the  immovable 
property  or  the  greater  part  of  it  is  situate,  has  jurisdiction,  or  else  the  Judge 
of  the  place  where  the  death  occurred,  failing  both  domicil  and  real  estate. 

IV.  Extraordinary  jurisdiction. 

At  the  wish  of  the  parties,  controversies  may  be  submitted  to  the  decision 
of  the  Judicial  Arbiters,  with  the  exception  of  those  in  which  those  persons  are  inter- 
ested who  cannot  appear  in  person  in  legal  proceedings,  that  is  to  say:  minors 
who  do  not  practise  trade,  and  persons  legally  incapable,  in  the  absence  of  judicial 
authorisation.  Litigations  of  associations,  as  also  those  of  private  individuals 
which  do  not  affect  the  person  (status,  etc.),  can  be  submitted  to  the  arbitral  juris- 
diction, provided  that  their  representatives  have  a  special  authorisation. 

According  to  the  powers  conferred  by  the  persons  interested  on  the  arbiters, 
the  latter  are  obhged  to  substantiate  and  decide  the  causes  in  accordance  with  the 
substantive  law  and  the  law  of  procedure,  and  they  are  then  called  Juris  or  legal : 
or  they  may  determine  the  questions  as  friendly  arbitrators,  when  once  the  truth 
is  ascertained,  with  the  obligation  only  to  observe  good  faith,  and  so  they  are 
caUed  'arbitrators'. 

It  is  enough,  for  being  an  arbiter,  to  have  attained  majority  (21  years),  to  be 
able  to  read  and  write,  and  be  in  the  enjoyment  of  his  proper  rights  of  citizenship. 
By  reason  of  special  circumstances  the  Judges  are  forbidden  to  exercise  this  office 
in  matters  within  the  jurisdiction  of  Guatemala,  and  so  are  the  persons  interested 
in  the  subject  matter  of  the  litigation. 

Acceptance  of  the  office  is  voluntary :  but  once  accepted,  it  can  only  be  resigned 
for  a  just  cause. 

1)  Art.  60,  Civil  Code.  —  ^)  Art.  71  Civil  Code:  "When  with  respect  to  an  individual  there 
are  competing  circumstances  which  constitute  civil  domicil  in  several  territorial  sections,  it 
shall  be  understood  that  he  has  a  domicil  in  them  all:  but  if  things  are  concerned  which  have 
special  relation  with  one  of  the  said  sections  exclusively,  that  alone  shall  be  the  civil  domicil 
of  the  individual  in  such  cases." 

2* 
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Queda  a  voluntad  de  las  partes  determinar  el  numero  y  la  persona  de  los  arbitros, 
con  tal  que  sea  igual  el  numero  para  cada  parte,  designacion  que  ha  de  constar 
en  escritura  privada  para  los  negocios  de  valor  inferior  a  quinientos  pesos,  y  por 
escritura  publica  en  caso  contrario;  ya  se  nombre  al  mismo  tiempo  un  tercero  que 
dirima  la  cuestion  al  haber  discordia  en  las  opiniones  de  los  jueces,  6  ya  se  deje  a 
estos  mismos  escoger  el  tercero. 

Para  dictar  sentencias  basta  el  mayor  nlimero  de  votos;  no  obteniendose,  el 
tercero  emite  el  fallo  definitivo.  Para  la  eleccion  del  tercero  dirimente,  decide  la 
suerte  en  caso  de  empate. 

Si  alguno  de  los  arbitros  resulta  impedido  debe  ser  repuesto  inmediatamente 
por  la  parte  interesada  6,  en  su  rebeldia,  por  nombramiento  del  Juez. 

V.  Pr6rroga  de  jurisdiccion. 

La  jurisdiccion  del  Juez  especial,  cuando  existia,  no  se  prorrogaba  para  conocer 
de  negocios  no  comerciales,  ni  aun  por  voluntad  de  las  partes.  Hoy  es  aplicable 
este  principio  en  cuanto  a  negocios  que  a  los  Jueces  no  corresponden  de  conf  ormidad 
con  su  actual  iostitucion. 

Fuera  de  tal  caso,  cabe  prorrogarse  la  jurisdiccion  del  Juez  que  no  es  propio  — 
siempre  del  mismo  grado  y  genero  —  por  sometimiento  expreso  del  reo;  por  haber 
renunciado  el  fuero  de  su  domiciUo;  por  haber  designado  un  lugar  distinto  de  este 
para  el  cumpUmiento  de  una  obligacion;  quedando,  si,  a  eleccion  del  actor  ejercer 
su  derecho  ante  el  Juez  propio  del  demandado;  y,  en  fin,  por  sometimiento  tacito 
si  se  contesta  la  demanda  6  se  propone  la  reconvencion  sin  oponer  la  incompetencia 
del  Juez. 

VI.  Jurisdiccion  por  la  entidad  del  negocio. 

En  los  negocios  civiles  de  menor  cuantia  (hasta  doscientos  pesos  de  valor)  ejercen 
jurisdiccion  los  Jueces  de  Paz.  En  el  fuero  mercantil,  segtin  ya  se  dijo,  cualquiera 
que  sea  la  cuantia  de  la  causa,  es  Juez  competente  el  mismo  de  Primera  Instancia; 
pero  resuelve  en  juicio' verbal  (hasta  quinientos  pesos)  6  en  juicio  escrito,  segun 
el  valor  del  interes  que  se  litiga.  Y  no  estando  determinado  li  ocurriendo  duda,  el 
Juez  lo  regula,  previa  y  prudencialmente,  para  el  efecto  de  proceder  en  juicio  verbal 
6  escrito. 

Aparte  trataremos  del  procedimiento  del  juicio  verbal;  en  todos  los  demas 
actos  y  diligencias  judiciales  se  practica  el  sistema  de  proceso  escrito. 

VII.  Competencias. 

El  demandado  ante  un  Juez  incompetente  puede  promover  el  juicio  de  com- 
petencia,  que,  en  todo  caso,  es  de  previo  y  especial  pronunciamiento,  y  por  medio 
del  cual  se  determina  el  Juez  6  Tribunal  que  debe  conocer  en  un  asunto. 

Al  efecto  existen  dos  prooedimientos  de  que  puede  hacer  uso  el  interesado, 
a  su  eleccion;  pero  con  exclusion  el  uno  del  otro:  por  inhibitoria,  presentandose 
ante  el  Juez  6  Tribunal  que  cree  competente,  a  fin  de  que  este  se  dirija  alreputado 
sin  competencia,  con  instancia  de  que  se  inhiba  de  continuarejerciendo  jurisdiccion 
en  el  juicio,  y  lo  remita;  y  por  dechnatoria,  pidiendo  directamente  al  Juez  cuya 
jurisdiccion  no  se  reconoce,  que  se  separe  del  negocio. 

Los  Jueces  6  Tribunales  suspenden  sus  procedimientos  —  so  pena  de  nuUdad 
y  salvo  las  diligencias  urjentes  —  tan  luego  como  se  promueve  la  competencia  en 
cualquiera  de  las  dos  formas,  y  bajo  pena  tambi6n  de  responsabilidad. 

La  declinatoria  se  tramita  como  toda  excepcion,  segun  adelante  se  vera. 
En  la  inhibitoria,  si  el  Juez  requerido  cede  a  las  razones  del  requiriente,  se 
aparta  de  la  causa  y  la  remite  4  6ste.  En  caso  contrario,  oye  al  coUtigante  del  que 
promovio  el  articulo,  acepta  la  competencia,  lo  comunica  asi  al  otro  Juez ;  y  ambos 
elevan  lo  actuado  al  Tribunal  superior  que  corresponde,  para  que  dirima  la  cuestion 
dentro  del  termino  de  ocho  dias  y  con  audiencia  del  Fiscal.  Lo  mismo  se  observa 
en  la  competencia  entre  un  Juez  y  xma  Sala  de  Apelaciones  6  entre  dos  Salas. 
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It  is  left  to  the  wisli  of  the  parties  to  determine  the  number  and  persons  of  the 
arbiters,  provided  that  the  number  for  each  party  is  the  same.  The  appointment 
must  be  made  in  a  private  document  for  matters  of  less  value  than  five  hundred 
pesos,  and  in  a  notarial  instrument  in  the  contrary  event.  An  umpire  is  either 
appointed  at  the  same  time  to  decide  the  question  in  case  of  a  difference  of  opinion 
among  the  arbiters,  or  it  is  left  to  the  latter  to  choose  the  umpire. 

A  majority  of  votes  is  sufficient  for  pronouncing  awards;  and  if  this  is  not 
obtained,  the  umpire  pronounces  the  definitive  judgment.  In  the  event  of  an  equal- 
ity of  votes,  the  choice  of  the  umpire  is  decided  by  lot. 

In  the  event  of  an  impediment  on  the  part  of  an  arbiter,  he  must  be  immediately 
replaced  by  the  party  interested  or,  in  his  default,  by  the  appointment  of  the  Judge. 

V.  Extension  of  jurisdiction. 

The  jurisdiction  of  the  special  Judge,  when  it  was  in  existence,  was  not  extended 
so  as  to  try  non-commercial  matters,  even  by  the  will  of  the  parties.  This  prin- 
ciple now  apphes  as  regards  matters  which  do  not  belong  to  the  Judges  according 
to  their  present  institution. 

Apart  from  that  instance,  the  jurisdiction  of  a  Judge  who  is  not  the  proper 
judge  may  be  extended  by  express  submission  of  the  defendant  —  provided  the 
former  is  of  the  same  grade  and  class  - — ;  by  the  defendant's  having  renounced 
the  forum  of  his  domicil;  by  his  having  named  a  place  different  therefrom  for  the 
performance  of  an  obHgation,  it  being  at  the  election  of  the  plaintiff  to  enforce  his 
rights  before  the  defendant's  proper  Judge,  and,  lastly,  by  tacit  submission,  if  he 
answers  the  claim  or  files  a  counterclaim  without  objecting  to  the  incompetence 
of  the  Judge. 

VI.  Jurisdiction  according  to  the  nature  of  the  matter. 

Justices  of  the  Peace  have  jurisdiction  in  civil  matters  of  the  lesser  amount 
(up  to  the  value  of  two  hundred  pesos).  In  the  commercial  forum,  as  has  already 
been  stated,  the  Judge  of  First  Instance  is  the  competent  Judge,  whatever  be  the 
amount  of  the  cause;  but  he  decides  in  a  verbal  action  (up  to  five  hundred  pesos) 
or  in  a  written  action,  according  to  the  value  of  the  interest  in  Htigation.  And  when 
the  value  is  undetermined  or  there  is  some  doubt,  the  Judge  previously  directs 
it  according  to  his  discretion,  for  the  purpose  of  proceeding  either  by  a  verbal 
or  written  action. 

We  wiU  deal  separately  with  proceedings  in  verbal  actions.  In  aU  other  judicial 
acts  and  measures  the  system  of  the  written  record  is  in  practice. 

VII.  Questions  of  Competence. 

The  defendant  who  is  before  an  incompetent  Judge  may  initiate  the  action  of 
competence,  which  must  in  all  cases  be  previously  and  specially  decided,  by  means 
of  which  the  Judge  or  Tribunal  to  try  the  matter  is  determined. 

Indeed  there  are  two  proceedings  of  which  the  person  interested  may  avail 
himself  at  his  election;  but  of  one  to  the  exclusion  of  the  other:  by  an  inhibition, 
presenting  himself  to  the  Judge  or  Tribunal  which  he  thinks  competent,  to  the 
end  that  the  latter  may  address  the  one  considered  incompetent,  by  an  order  inhibiting 
him  from  continuing  to  exercise  jurisdiction  in  the  action,  and  remit  it;  and  by  a 
declinatory  proceeding,  directly  requesting  the  Judge  whose  jurisdiction  is  not 
recognised,  to  withdraw  from  the  matter.  Judges  and  Tribunals  suspend  their 
proceedings  —  on  pain  of  nullity  and  except  as  regards  urgent  measures  —  as  soon 
as  a  question  of  competence  is  raised  in  either  of  the  two  ways,  and  subject  other- 
wise to  the  risk  of  personal  HabiHty. 

The  declinatory  proceeding  is  dealt  with  like  aU  other  pleas,  as  we  shall  see  later  on. 

When,  in  the  inhibitory  proceeding,  the  Judge  who  is  required  to  show  cause, 
yields  to  the  arguments  of  the  Judge  who  requires  it,  he  withdraws  from  the  cause 
and  remits  it  to  the  latter.  In  the  contrary  event,  he  hears  the  Htigant  other  than 
the  one  who  raised  this  interlocutory  matter,  accepts  jurisdiction  and  so  communi- 
cates the  fact  to  the  other  Judge;  and  both  bring  the  record  before  the  competent 
superior  Tribunal,  to  settle  the  question  within  eight  days,  and  on  hearing  the 
PubHc  Attorney.  The  same  process  is  followed  in  a  question  of  competence  between 
a  Judge  and  a  Chamber  of  Appeals  or  between  two  Chambers. 
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VIII.  Recusaciones. 

Asiste  a  los  litigantes,  en  todo  estado  del  juicio  y  antes  de  la  sentencia  defini- 
tiva,  el  derecho  de  recusar,  expresando  jiisto  motive,  al  Juez  6  Magistrado  que  actua; 
y,  rindiendose  prueba  de  la  causal,  el  recusado  se  abstiene  de  continuar  ejerciendo 
jurisdiccion. 

Igual  derecho  corresponde  al  litigante  respecto  a  los  jueces  arbitros,  siempre 
que  las  causas  sobrevienen  6  son  conocidas  despues  de  subscrita  la  escritura  de 
compromiso. 

Y  hasta  dos  escribanos  pueden  ser  recusados  en  cada  pleito  sin  expresion  de 
causa. 

Se  estiman  justas  causas  de  recusacion  aqueUas  que  determinan  una  fundada 
presuncion  de  parciaMad  en  el  juzgador,  ya  por  parentesco,  intimidad,  relacion 
de  negocios,  gratitud  6  enemistad  con  alguna  de  las  partes,  sus  Abogados  6  pro- 
curadores ;  ora  por  interes  en  el  pleito  que  se  ventila ;  bien  por  haber  emitido  opinion 
6  intervenido  en  la  materia  disputada;  ya,  en  fin,  por  parentesco  del  Juez  superior 
con  el  inferior  correspondiente. 

Esas  cattsales  estan  detaUadas  en  22  incisos  del  articulo  66  del  Codigo  de  Pro- 
oedimientos Civiles,  reformado  por  el  Decreto  No.  623  de  2  de  Mayo  de  1905; 
y  por  la  existencia  de  alguna  de  eUas  tiene  obUgacion  el  Juez  de  excusarse,  hacien- 
do  saber  a  las  partes  su  impedimento,  para  que  en  el  acto  de  la  notificacion  ex- 
pongan  si  aceptan  6  no  que  el  continue  conociendo :  si  ambos  litigantes  responden 
af irmativamente  el  Juez  queda  habil  y  no  podra  ser  recusado  por  la  misma  causa ; 
faltando  la  conformidad  de  todos,  6  de  uno  de  eUos,  resuelve  el  Tribunal  superior 
y  su  faUo  es  apelable.  Lo  mismo  deben  practicar  los  Magistrados  si  es  alguno  de  ellos 
el  que  tiene  impedimento,  siendo,  en  tal  caso,  los  Vocales  de  la  misma  Corte  quienes 
dan  a  conocer  a  las  partes  la  excusa,  y  quienes  la  resuelven  a  su  vez. 

No  excusandose  el  Juez,  es  el  caso  de  interponer  la  recusacion,  y,  desde  el  mo- 
mento  en  que  eUo  se  verifica,  solamente  aqueUas  providencias  urjentes  6  precau- 
torias  le  es  permitido  Hbrar. 

Previo  deposito  de  cincuenta  pesos  en  la  Receptoria  de  Fondos  de  Justicia, 
se  propone  la  recusacion  de  un  Juez  de  Primera  Instancia  ante  el  mismo.  El  Juez 
remite  las  diUgencias  con  informe  a  la  Sala  de  Segunda  Instancia.  Esta  declara  si  la 
causal  de  recusacion  es  6  no  admisible  y,  en  caso  afirmativo,  la  recibe  a  prueba  por 
diez  dias,  concluida  la  cual  y  pasados  tres  dias  que  se  conceden  a  las  partes  para 
imponerse,  senala  dia  para  la  vista;  debiendo  dentro  de  tres  dias  mas  resolver 
si  ha  lugar  6  no  a  la  recusacion.  En  el  primer  caso  pasa  la  causa  a  otro  Juez  6,  en 
los  Departamentos  donde  no  lo  hay,  entra  a  fungir  el  Juez  de  Paz  con  asesoria  de 
un  Abogado;  y  se  devuelve  el  deposito  al  recusante  quien  pierde  la  suma  deposi- 
tada  cuando,  por  el  contrario,  la  declaracion  es  en  sentido  de  que  no  ha  lugar  a 
la  recusacion,  en  cuyo  caso  vuelve  el  proceso  al  Juez  tachado. 

La  recusacion  de  un  arbitro  se  interpone  ante  el  Juez  de  Primera  Instancia 
quien  la  decide  por  los  tramites  que  sigue  la  Sala  en  la  recusacion  de  los  Jueces. 

El  deposito  para  la  recusacion  de  un  Magistrado  es  de  cien  pesos,  y  resuelve 
el  articulo  el  mismo  Tribunal  con  identico  tramite  y  los  correspondientes  efectos 
expuestos  para  la  recusacion  de  los  Jueces,  con  la  diferencia  de  que,  si  bien  no  puede 
pronunciarse  auto  definitivo  6  interlocutorio  durante  la  secuela  de  la  recusacion, 
no  deja  de  substanciarse  el  negocio  principal. 

IX.  Litigantes  y  su  representacion. 

La  persona  que  reclama  un  derecho  real  6  personal,  6  sea  el  actor,  y  la  persona 
contra  quien  se  deduce,  6  sea  el  reo,  pueden  comparecer  por  si  6  por  medio  de  apode- 
rado  con  facultad  bastante  para  representarlas. 

Son  inhabiles  para  demandar  y  contestar  demandas  personalmente :  el  menor 
de  edad,  por  quien  accionan  sus  padres  6  tutores,  cuando  no  ejerce  el  comercio 
6  no  se  trata  de  negocios  relacionados  con  su  profesion;  y  los  incapacitados  fisi- 
camente  (locos  y  fatuos)  a  quienes  representan  sus  guardadores. 

La  mujer  casada,  si  no  ejerce  el  comercio,  necesita  autorizacion  general  6 
especial  para  presentarse  en  juicio.    Esta  autorizacion  la  da  el  marido  y  puede 
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VIII.  Challenges. 

At  all  stages  of  the  action  before  final  judgment,  the  Utigants  are  entitled 
to  challenge  the  acting  Ordinary  or  Appeal  Judge  on  stating  a  just  reason;  and  on 
evidence  being  given  of  the  cause  thereof,  the  challenged  judge  abstains  from  con- 
tinuing to  exercise  jurisdiction.  The  litigant  has  the  same  right  with  respect  to 
judicial  arbiters,  whenever  the  causes  happen  or  become  known  after  the  instrument 
of  submission  is  signed. 

Even  two  of  the  masters  of  the  Court  may  be  challenged  in  each  action  without 
stating  the  cause. 

Those  are  considered  just  causes  for  a  challenge  which  afford  a  reasonable 
presumption  of  partiahty  on  the  part  of  the  judge,  either  through  relationship, 
intimacy,  business  relationship,  gratitude  or  enmity  of  one  of  the  parties,  their  ad- 
vocates or  solicitors;  through  having  an  interest  in  the  action  proceeding;  or  from 
having  expressed  an  opinion  or  intervened  in  the  matter  in  dispute;  or  lastly, 
through  the  relationship  of  the  superior  Judge  with  the  corresponding  inferior 
Judge. 

These  causes  are  detailed  in  22  paragraphs  of  article  66  of  the  Code  of  Civil 
Procedure,  amended  by  Decree  No,  623  of  2nd  May  1905;  from  the  existence 
of  any  one  of  them  the  Judge  is  bound  to  excuse  himseK  and  to  inform  the  parties 
of  his  impediment,  so  that  they  may  explain  whether  they  agree  or  not,  at  the  time 
of  the  notification,  that  the  judge  should  continue  the  trial;  when  both  litigants 
answer  in  the  affirmative,  the  Judge  becomes  qualified  and  cannot  again  be  challenged 
for  the  same  cause.  In  the  absence  of  the  assent  of  all,  or  of  one  of  them,  the  superior 
Tribunal  decides  and  its  judgment  is  appealable.  The  Judges  of  the  Courts  of  Appeal 
must  do  the  same,  if  it  is  one  of  them  that  has  the  impediment,  and  in  that  case, 
it  is  the  members  of  the  same  Court  who  give  notice  to  the  parties  of  the  excuse, 
and  who  in  their  turn  decide  the  matter. 

When  the  Judge  does  not  excuse  himself,  it  is  a  case  for  entering  the  challenge, 
and  from  the  time  that  that  takes  place,  he  is  only  permitted  to  make  urgent  or 
precautionary  orders. 

On  the  previous  deposit  of  fifty  fesos  in  the  Receiving  Office  of  the  Court  Funds, 
a  challenge  of  a  Judge  of  First  Instance  is  put  forward  before  himself.  The  Judge 
remits  the  proceedings,  with  a  report,  to  the  Chamber  of  Second  Instance.  The 
latter  declares  whether  the  cause  of  the  challenge  is  admissible  or  not,  and  if  in 
the  affirmative,  receives  it  to  proof  for  ten  days,  on  the  conclusion  whereof  and  at 
the  expiration  of  three  days  which  are  granted  to  the  parties  for  informing  themselves, 
it  appoints  a  day  for  the  hearing ;  and  within  three  more  days  must  decide  whether 
the  challenge  is  good  or  not.  In  the  former  case,  it  sends  the  cause  to  another  Judge 
or,  in  Departments  where  there  is  none,  the  Justice  of  the  Peace  officiates  with  the 
assistance  of  an  advocate ;  and  the  deposit  is  returned  to  the  challenger,  who  on  the 
other  hand,  loses  the  deposited  sum  when  the  declaration  is  in  the  sense  that  the 
challenge  is  bad,  in  which  event  the  record  returns  to  the  challenged  Judge. 

The  challenge  of  an  arbiter  is  entered  before  a  Judge  of  First  Instance,  who 
decides  it  by  the  procedure  followed  by  the  Chamber  in  challenges  of  Judges. 

The  deposit  for  challenging  a  Judge  of  Appeal  is  one  hundred  pesos,  and  the 
Tribunal  itself  decides  the  application  with  the  identical  procedure  and  the  corres- 
ponding effects  as  are  set  forth  for  challenging  the  Judges  in  ordinary,  with  the 
difference  that,  although  a  final  or  interlocutory  order  may  not  be  pronounced 
during  the  course  of  the  challenge,  the  substantiation  of  the  principal  matter  does 
not  stop. 

IX.  The  litigants  and  their  representation. 

A  person  who  claims  a  real  or  personal  right,  that  is,  a  plaintiff,  and  the  person 
against  whom  it  is  asserted,  that  is,  the  defendant,  may  appear  in  person  or  by 
means  of  an  attorney  with  adequate  powers  to  represent  them. 

The  following  are  not  qualified  for  claiming  or  answering  claims  in  person: 
a  person  under  age,  for  whom  his  parents  or  guardians  act,  when  he  does  not  practise 
commerce  or  matters  related  with  his  occupation  are  not  in  question ;  and  persons 
physically  disabled  (lunatics  and  idiots),  whose  guardians  represent  them. 

A  married  woman,  if  she  does  not  practise  commerce,  requires  a  general  or 
special  authorisation  to  appear  in  an  action.  This  authorisation  is  given  by  her  hus- 
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ser  suplida  por  la  del  Juez  en  el  caso  de  injusta  denegatoria  por  parte  de  aqu61, 
6  estando  impedido  6  ausente. 

Las  sociedades  litigan  por  medio  de  sus  personeros,  que  loson  los  socios  ad- 
ministradores  en  la  Colectiv^a,  los  gerentes  en  la  Anonima,  y  los  gestores  en  la  Coman- 
ditaria,  quienes,  a  su  vez,  pueden  constituir  apoderado. 

El  ausente  es  representado  por  su  defensor,  cargo  que  corresponde,  por  su 
orden,  al  apoderado  (si  quedo),  al  conyuge,  hijos,  6  guardador  de  los  bienes  del 
ausente,  nombrado  por  el  Juez.  Pero  si,  como  efecto  del  juicio  contra  el  ausente 
demandado,  se  hacen  pagos  6  entregas  al  actor,  este  afianza  las  resultas  (siempre 
que  el  reo  no  haya  sido  citado  en  persona  ni  dejado  procurador  facultado),  fianza 
que  queda  cancelada  a  los  cuatro  anos,  si  antes  no  se  logra  hacerlo  con  intervencion 
del  ausente,  de  un  apoderado,  6  de  sus  herederos. 

Concursada  una  persona,  tiene  su  representacion  el  Sindico  del  concurso;  y, 
faUecido  el  litigante,  lo  representa  el  interventor  nombrado  y  facultado  por  el  Juez, 
mien tr as  no  hay  herederos  declarados. 

Todo  el  que  tiene  capacidad  para  litigar  por  si  la  tiene  para  hacerlo  por  medio 
de  apoderado;  mas  no  pueden  ejercer  poderes:  las  mujeres,  si  no  es  de  sus  maridos 
y  parientes;  los  que  soportan  auto  motivado  de  prision;  los  pari  antes  del  Juez  6 
escribano  que  intervienen  en  la  causa;  y  los  empleados  de  los  respectivos  tribimales. 

El  poder  se  confiere  general  para  todos  los  negocios  judiciales,  6  especial  para 
uno  6  varios  determinados ;  y  en  ambos  casos  el  encargo  consignado  en  terminos 
generales  da  aptitud  al  procurador  para  todos  los  actos  permitidos  por  la  ley  al 
poderdante  en  el  negocio  6  negocios  objeto  de  la  comision,  exceptuando  los  siguien- 
tes,  para  los  cuales  debe  hacerse  constar  expresamente  la  facultad  en  clausula 
6  poder  especial:  substituir  al  poder,  transar,  comprometer  en  drbitros  y  nombrarlos, 
renunciar  la  apelacion,  interponer  el  recurso  de  Casacion,  desistir  de  los  recursos, 
instancias  y  juicios,  recusar  Magistrados,  Jueces  y  Escribanos  y  apartarse  de  las 
recusaciones,  recibir  cantidades,  aprobar  Hquidaciones  y  cuentas,  otorgar  escrituras 
publicas,  prorrogar  jurisdiccion,  articular  y  absolyer  posiciones,  deferir  al  juramento 
de  la  parte  contraria  y  consentir  sentencias  expresamente. 

Como  queda  dicho,  el  nombramiento  de  apoderado  es  potestativo ;  pero  siempre 
que  el  litigante  pueda  accionar  directamente  sin  perjuicio  para  la  secuela  del  negocio. 
En  caso  contrario,  a  saber:  cuando  el  litigante  se  encuentra  en  lugar  distinto  de 
aquel  en  que  se  sigue  el  juicio,  6  trata  de  ausentarse,  es  obUgatorio  constituir  pro- 
curador. Lo  es  tambien,  para  simpHficar  la  intervencion  de  personas,  cuando  son 
varias  las  que  representan  un  mismo  derecho  6  tienen  comunidad. 

Para  los  juicios  de  menor  cuantia  el  poder  se  extiende  en  documento  privado 
reconocido  ante  el  Juez  de  la  causa,  6  por  razon  autorizada  y  consignada  en  los 
autos;  para  los  juicios  escritos  es  necesario  que  se  extienda  en  escritura  publica. 

X.  Despacho  judicial. 

Salvo  causa  justa  que  lo  exija,  las  actuaciones  judiciales,  para  su  validez,  han 
de  practicarse  en  dias  y  horas  habiles.  En  consecuencia,  no  puede  demandarse 
en  dias  inhabiles  6  feriados,  que  lo  son  todos  los  Domingos  del  ano,  y  los  de  fiesta 
nacional.  Horas  habiles  son  las  comprendidas  entre  las  seis  de  la  manana  y  las 
seis  de  la  tarde. 

Las  actuaciones  judiciales  y  solicitudes  dirigidas  a  los  Jueces  deben  extenderse 
en  papel  seUado  de  los  valores  siguientes:  de  diez  centavos  si  el  interes  Htigado 
no  excede  de  cien  pesos;  de  veinticinco  centavos  si  es  mayor  de  cien  y  menor  de 
quinientos;  y  de  cincuenta  centavos  cuando  excede  de  quinientos  pesos. 

No  teniendo  el  Utigio  valor  determinado  se  usa  papel  de  diez  centavos  en  los 
Juzgados  de  Paz  y  de  cincuenta  centavos  en  los  demas  Juzgados  y  Tribunales. 

Es  publico  el  despacho  ordinario  de  los  negocios,  si  se  exceptiian  las  providen- 
cias  en  que  la  necesidad  de  asegurar  su  ejecuoion  exije  reserva. 

Bajo  su  responsabihdad  tienen  los  Jueces,  entre  otras  obhgaciones,  la  de  ob- 
servar  las  formas  y  rituaUdades  de  los  juicios,  sin  abreviarlas,  suspenderlas  ni  alterar- 
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band  and  may  be  supplied  by  the  Judge  in  the  event  of  an  unjust  refusal  on  the 
part  of  the  former  or  when  he  is  suffering  from  some  legal  impediment  or  is  absent. 

Associations  Utigate  by  means  of  their  agents,  who  are  the  managing  partners 
in  unlimited  partnerships,  the  managers  in  limited  companies,  and  general  partners 
in  limited  partnerships,  who  in  their  turn  may  appoint  an  attorney. 

An  absent  person  in  represented  by  his  defender,  a  duty  which  belongs  to  his 
attorney  (if  any),  his  wife,  children,  or  the  guardian  of  the  property  of  the  absent 
person,  appointed  by  the  Judge,  following  the  order  stated.  But  if  payments 
or  dehveries  are  made  to  the  plaintiff,  as  the  effect  of  an  action  against  an  absent 
defendant,  the  former  gives  security  for  the  resulting  liabihty  (when  the  defendant 
has  not  been  cited  in  person  and  has  not  left  a  solicitor  empowered  by  him),  a  se- 
curity which  is  cancelled  at  the  end  of  four  years,  if  this  is  not  previously  obtained 
in  the  presence  of  the  absent  person,  his  attorney  or  his  heirs  as  parties. 

When  a  person  becomes  insolvent,  the  trustee  of  the  bankruptcy  has  the  right 
of  representation,  and  on  the  death  of  the  litigant,  an  intervener  appointed  and  em- 
powered by  the  Judge,  represents  him,  until  the  constitution  of  the  heirs. 

All  persons  who  have  legal  capacity  for  htigating  themselves,  have  it  for  doing 
so  by  means  of  an  attorney;  but  the  following  cannot  carry  out  powers:  women, 
unless  it  is  a  power  given  by  their  husbands  or  relations;  those  who  are  witnesses 
in  support  of  orders  for  commitment,  relations  of  the  Judge  or  notary  who  intervene 
in  the  cause;  and  the  employees  of  the  respective  Tribunals. 

A  general  power  is  conferred  for  all  judicial  matters,  and  a  special  power  for 
one  or  several  determined  matters ;  and  in  both  cases,  a  commission  set  out  in  general 
terms  enables  the  attorney  in  respect  of  all  acts  permitted  to  the  principal  by  law 
in  the  matter  or  matters  which  are  the  subject  of  the  commission,  except  the  follow- 
ing, for  which  the  faculty  must  be  expressly  set  forth  in  a  special  clause  or  power : 
to  substitute  another  attorney,  to  compromise,  to  submit  to  arbiters  and  to  appoint 
them,  to  renounce  a  right  to  appeal,  to  file  an  appeal  for  quashing  an  order,  to  aban- 
don appeals  and  actions  at  any  stage,  to  challenge  Appeal  and  Ordinary  Judges 
and  Notaries,  and  withdraw  from  chaUenges,  receive  sums  of  money,  approve  settle- 
ments and  accounts,  execute  notarial  instruments,  extend  jurisdiction,  draft  and 
answer  interrogatories,  to  be  bound  by  the  oath  of  the  opposite  party  and  ex- 
pressly to  consent  to  judgments. 

As  already  stated,  the  appointment  of  an  attorney  is  optional ;  but  the  litigant 
may  always  act  directly,  without  prejudice  to  the  subsequent  course  of  the  matter. 
In  the  contrary  case,  that  is,  when  the  htigant  happens  to  be  in  a  place  differ- 
ent from  that  where  the  action  is  proceeding,  or  proposes  to  absent  himself,  it  is 
indispensable  to  constitute  an  attorney.  It  is  obhgatory  also  in  order  to  simplify 
the  intervention  of  persons,  when  there  are  several  who  represent  the  same  right 
or  have  a  common  interest. 

For  actions  of  the  lesser  amount,  the  power  is  drafted  in  a  private  document 
acknowledged  in  the  presence  of  the  Judge  of  the  cause,  or  for  a  reason  which 
is  authenticated  and  set  forth  in  the  records.  For  written  actions  it  is. necessary 
for  it  to  be  drawn  up  in  a  notarial  instrument. 

X.  The  business  of  the  Court. 

Saving  the  existence  of  a  just  cause  which  so  requires,  the  records  of  the  Court, 
in  order  to  be  valid,  have  to  be  drawn  up  in  working  days  and  hours.  In  conse- 
quence, no  claim  may  be  filed  on  non-working  days  or  pubHc  hohdays,  such  as  aU 
the  Sundays  in  the  year,  and  the  days  of  the  National  feasts.  The  working  hours 
are  those  included  between  six  in  the  morning  and  six  in  the  evening. 

Steps  in  procedure  of  the  Court  and  applications  addressed  to  the  Judges 
must  be  written  out  on  stamped  paper  of  the  following  values :  ten  centavos,  if  the 
interest  in  litigation  does  not  exceed  ten  pesos ;  twenty-five  centavos,  if  it  is  more  than 
ten  and  less  than  five  hundred;  and  fifty  centavos,  when  it  exceeds  five  hundred 
pesos. 

When  the  action  has  no  determined  value,  paper  of  ten  centavos  is  used  in  the 
Magistrates'  Courts  and  fifty  centavos  in  other  Courts  and  Tribunals. 

The  ordinary  despatch  of  the  business  is  public,  excepting  orders  for  securing 
the  execution  whereof  reserve  is  required. 

Among  other  obligations,  the  Judges  have  under  their  responsibiUty  that  of 
observing  the  forms  and  ceremonies  of  actions,  without  abbreviating,  suspending  or 
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las,  enmendando  los  defectos  en  que  los  litigantes  incurran,  desechandoles  de  piano 
los  recursos  notoriamente  frivolos  6  impertinentes,  pero  no  impidiendoles  ni  estor- 
bandoles  el  ejercicio  de  cuantos  recursos  legales  tengan  a  bien. 

Entre  dif erentes  prohibiciones  tienen  las  de  ejercer  jurisdiccion  en  causa  comen- 
zada  ante  otro  Juez,  sin  hacerlo  saber  a  las  partes,  previamente,  a  fin  de  que  puedan 
usar  del  derecho  de  recusacion;  y  promover  de  oficio  en  los  pleitos,  salvo  la 
facultad  de  practicar,  por  una  sola  vez  y  antes  de  resolver,  todas  las  diligencias  que 
consideren  conducentes  al  esclarecimiento  de  los  hechos. 

Y  para  hacer  obedecer  sus  providencias,  si  se  ha  rehusado  su  cumpUmiento, 
aplican  (bajo  responsabilidad  dedanos,  solidaria  con  la  del  solicitante)  los  apremios: 
de  extraccion  de  autos,  procedente  a  soUcitud  de  la  parte  contraria,  cuando  el  que 
los  recibio  no  los  ha  devuelto  despues  de  vencido  el  termino;  y  de  apercibimiento, 
multa  y  detencion  corporal,  de  oficio  6  a  instancia  de  parte,  segiin  los  casos,  como 
correctivo  a  la  falta  de  moderacion  en  los  actos  judiciales  y  como  pena  por  la  resisten- 
cia  a  entregar  los  autos  que  se  mandan  extraer. 

Los  Jueces  y  Magistrados  presidentes  reciben  por  si  todas  las  declaraciones 
y  presiden  todos  los  actos  de  prueba ;  pero  encomiendan  a  otro  Juez  6  Tribunal, 
igual  6  inferior,  por  medio  de  exhorto  6  despacho,  las  diligencias  que  han  de  practi- 
carse  donde  el  comisionado  reside  y  que  no  puede  practicar  el  comitente.  Las  que 
deben  efectuarse  fuera  de  la  Repiibhca  se  cometen  por  supUcatoria  de  la  Presi- 
dencia  del  Tribunal  Supremo  de  Justicia,  legahzado  y  dirigido  por  el  Ministerio  de 
Relaciones  Exteriores  al  de  la  nacion  cuyos  Tribunales  han  de  evacuarlas,  aten- 
diendose,  en  todo  caso,  a  lo  establecido  en  los  Tratados. 

Los  htigantes,  en  el  primer  escrito,  deben  dar  noticia  de  su  residencia  para 
recibir  las  notificaciones,  asi  como,  durante  el  juicio,  cuando  varien  de  morada, 
so  pena,  en  este  caso,  de  ser  citados  por  cedula  que  se  fija  en  la  puerta  del  Tribunal. 

El  escribano  actuario  hace  constar  el  dia  y  la  hora  en  que  se  presenta  un  escrito 
y  da  cuenta  con  el,  para  ser  proveido,  a  mas  tardar  dentro  de  veinticuatro  horas. 

Por  medio  de  la  notificacion  debe  hacerse  saber  a  las  partes  interesadas  toda 
providencia  judicial,  requisito  que,  omitido  en  los  estados  de  demanda,  emplaza- 
miento,  prueba,  conclusion  y  sentencia,  causa  la  nulidad  de  lo  substanciado  desde 
entonces. 

Las  notificaciones  se  practican  en  la  residencia  de  los  htigantes,  a  estos  en 
persona  6,  cuando  no  se  les  encuentra  la  primera  vez,  por  medio  de  cedula  expre- 
siva  de  los  datos  indispensables  para  dar  noticia  completa  de  lo  proveido,  y  que  se 
entrega  a  los  parientes,  domesticos  6  habitantes  de  la  casa. 

Ignorandose  la  residencia  las  notificaciones  se  hacen  por  edictos,  pubhcados 
tres  veces,  con  intervalo  de  un  mes,  en  el  Periodico  Oficial  y  en  otros  de  la  mayor 
circulacion,  fijandose,  ademas,  cedula  en  la  puerta  del  Tribunal.  Por  dihgencia 
expresa  y  firmada  se  confiere  a  los  Abogados  facultad  de  recibir  las  notificaciones ; 
y  al  htigante  que  se  muestra  en  autos  sabedor  de  una  providencia  se  le  reputa, 
desde  entonces,  notificado,  sin  perjuioio  de  la  responsabihdad  del  receptor  y  de 
la  nuhdad  de  la  dihgencia  no  practicada  conforme  se  ha  expuesto. 

Las  providencias  y  dihgencias  judiciales  han  de  cumphrse  en  el  termino  fijado 
por  la  ley,  aunque  la  providencia  no  lo  determine;  6  por  el  Juez,  cuando  el  Codigo 
no  lo  consigna  expresamente ;  6  por  convenio  de  las  partes,  si  lo  hay,  Comienzan 
a  correr  los  terminos  desde  la  notificacion  hecha  a  la  tiltima  de  las  partes.  En  ellos 
se  incluyen  los  feriados  y  el  dia  en  que  expiran,  y  se  suspenden  por  impedimento 
legitime,  calificado  6  notorio,  del  Juez  6  de  la  parte. 

Al  que,  notificado,  elude  los  mandates  judiciales  se  le  declara,  a  peticion  con- 
traria, rebelde,  y  contumaz  si  reincide. 

La  defensa  del  reputado  contumaz  se  reputa  renunciada,  siguiendose  la  causa 
con  ,,los  estrados";  mas  sin  dejar  de  notiticarsele  la  recepcion  del  juicio  a  prueba, 
la  citacion  para  sentencia  definitiva  y  la  sentencia. 
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altering  them ;  but  correcting  the  defects  incurred  by  the  Htigants,  rejecting  at  once 
all  appeals  to  the  law  which  are  notoriously  frivolous  and  irrelevant,  but  not  hinder- 
ing or  disturbing  them  in  the  exercise  of  whatever  legal  remedies  they  possess. 

Among  other  prohibitions  to  which  they  are  subject,  is  that  of  exercising  juris- 
diction in  a  cause  commenced  before  another  Judge,  without  previously  giving 
notice  to  the  parties,  so  that  they  may  avail  themselves  of  the  right  of  challenge; 
and  that  of  themselves  initiating  actions  ex  officio,  saving  their  power  of  taking 
all  measures,  on  one  occasion  only  and  before  deciding,  which  they  consider  condu- 
cive to  clearing  up  the  facts. 

And  to  cause  their  orders  to  be  obeyed,  when  their  performance  has  been  re 
fused,  they  apply  compulsion  (under  hability  for  damage  jointly  and  severally 
with  the  applicant)  the  compulsion,  namely,  for  returning  the  record,  proceeding 
on  the  application  of  the  opposite  party,  when  the  one  who  has  received  the  record 
has  not  returned  it  at  the  expiration  of  the  time;  and  of  warning,  fine  and  corporal 
detention,  either  of  their  own  motion  or  on  the  application  of  a  party,  as  the  case 
may  be,  as  a  corrective  of  the  want  of  moderation  in  judicial  acts  and  as  punishment 
for  resisting  deUvery  of  the  record  which  is  ordered  to  be  returned. 

The  presiding  Judges  and  Judges  of  Appeal  receive  the  statements  of  witnesses 
in  person  and  preside  whenever  evidence  is  taken;  but  they  entrust  to  another  judge 
or  Tribunal,  whether  equal  or  inferior,  by  means  of  letters  of  request  the  measures 
which  have  to  be  taken  where  the  person  commissioned  resides  and  which  the 
original  judge  cannot  take.  Those  which  have  to  be  taken  outside  the  Repubhc 
are  entrusted  by  a  letter  of  request  of  the  President  of  the  Supreme  Tribunal  of 
Justice,  authenticated  and  addressed  by  the  Ministry  of  Foreign  Affairs  to  that 
of  the  nation  whose  Tribunals  are  to  comply  with  them,  in  all  cases  abiding  by  what 
is  laid  down  in  Treaties. 

In  the  first  document,  the  litigants  must  give  notice  of  their  residence  for  re- 
ceiving notifications,  and  of  any  change  of  dwelling  place  during  the  action,  on  pain 
in  the  latter  event  of  being  summoned  by  a  placard  to  be  posted  on  the  door  of  the 
Tribunal. 

The  master  records  the  day  and  hour  on  which  a  document  is  lodged  and  re- 
ports it  at  the  latest  within  twenty-four  hours  for  the  judge  to  make  order  thereon. 

The  parties  interested  must  be  informed  of  all  orders  of  the  Court  by  means 
of  a  notification,  an  essential  which  nullifies  subsequent  proceedings  if  it  is  omitted 
in  the  stages  of  claim,  summons,  evidence,  submissions  and  judgment. 

Notifications  take  place  at  the  residences  of  the  Htigants,  either  to  them  person- 
ally, or,  when  they  are  not  to  be  found  on  the  first  occasion,  by  means  of  a  docu- 
ment stating  indispensable  facts  for  giving  complete  notice  of  what  has  been  or- 
dered, to  be  dehvered  to  the  relations,  domestics  or  inhabitants  of  the  house. 

When  the  residence  is  unknown,  the  notifications  are  effected  by  advertisements 
published  three  times  with  intervals  of  one  month,  in  the  official  newspaper  and  in 
others  with  the  greatest  circulation,  the  document  also  being  posted  on  the  door  of 
the  Tribunal.  By  an  express  and  signed  order,  power  of  receiving  the  notifications 
is  conferred  on  the  advocates;  and  a  Utigant  who  shows  himself  by  the  record 
to  be  aware  of  an  order,  is  considered  thenceforth  to  be  notified,  without  prejudice 
to  the  liability  of  the  receiver  and  to  the  nullity  of  an  order  which  is  not  made  as 
above  explained. 

The  orders  of  the  Court  must  be  complied  with  in  the  time  fixed  by  law,  although 
the  order  does  not  express  it;  or  as  fixed  by  the  Judge,  when  the  Code  does  not 
expressly  set  it  out ;  or  the  agreement  of  the  parties,  if  any.  The  times  begin  to  run 
from  the  notification  being  made  to  the  last  of  the  parties.  Pubhc  holidays  are 
included  therein  and  the  day  on  which  the  times  expire,  and  they  are  suspended 
by  lawful  impediment,  so  characterised  or  notorious,  on  the  part  of  the  Judge 
or  one  of  the  parties. 

A  party  who  eludes  the  orders  of  the  Court  after  being  notified,  is  declared 
in  default,  and  in  case  of  a  repeated  offence,  to  be  contumacious,  on  the  application 
of  the  opposite  party. 

The  defence  of  a  person  who  is  held  to  be  contumacious  is  treated  as  abandoned, 
the  cause  in  future  proceeding  by  oral  notifications  in  Court ;  but  without  omitting 
to  notify  the  time  of  the  cause  being  admitted  to  proof,  or  the  citation  for  final  judg- 
ment and  the  judgment  itself. 
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En  tres  formas  dictan  los  Jueces  y  Tribunales  sus  resoluciones,  siempre  autori- 
zadas  con  la  firma  del  Escribano  6  de  dos  testigos  de  asistencia,  en  su  defecto,  y 
con  la  citacion  de  la  ley  en  que  se  fundan :  de  decretos,  para  las  simples  determina- 
ciones  de  tramite :  reqnieren  tan  solo  la  rubrica  del  Juez  6  del  Presidente  del  Tribunal, 
en  su  caso,  y  son  revocables  per  el  mismo  Juez  6  Tribunal  que  los  emite ;  de  autos, 
para  las  decisiones  que  ponen  termino  a  un  articulo  6  que  determinan  sobre  materia 
que  no  es  de  puro  tramite :  llevan  media  firma  del  Juez  6  de  todos  los  Magistrados, 
y  solamente  los  de  Segunda  Instancia  pueden  ser  revocados  por  quien  los  dicta; 
y  de  sentencias,  para  las  resoluciones  que  ponen  fin  al  negocio  en  cada  instancia: 
llevan  la  firma  entera  del  Juez  6  de  todos  los  Magistrados  del  Tribunal,  y  nunca 
pueden  ser  revocados  sino  por  el  Superior. 

Salvo  disposicion  especial,  los  decretos  tienen  que  ser  pronunciados  dentro 
de  veinticuatro  boras  de  presentada  la  solicitad  que  los  motiva;  los  autos  dentro 
de  tres  dias,  y  las  sentencias  dentro  de  ocho,  despues  de  quedar  el  juicio  en  estado, 
siendo  permitido  en  las  Cortes  prorrogarse  el  ultimo  termino  hasta  por  ocho  dias 
si  lo  requieren  el  estudio  y  discusion  del  f alio  que,  en  todo  caso,  ha  de  Uevar  la  firma 
del  Magistrado  que  disienta  de  la  mayoria,  sin  perjuicio  de  que  aquel  consigne  su 
voto,  fundado,  en  un  Hbro  especial  y  que  se  permite  ver  a  quien  muestra  in  teres 
en  eUo. 

La  administracion  de  justicia  es  gratuita;  mas,  naturalmente,  cada  parte  es 
responsable  de  los  gastos  que  originan  las  diligencias  que  promueve,  y  el  htigante 
cahficado  de  temerario  es  condenado,  sin  perjuicio  de  cualquiera  otra  responsabilidad 
civil  6  criminal,  al  pago  de  una  multa  equivalente  al  tres  por  ciento  sobre  el  interes 
que  se  htigo,  6  de  diez  a  doscientos  pesos  si  este  no  tiene  valor  determinado,  siempre 
que  la  temeridad  se  declare  en  la  sentencia  como  resultado  del  juicio,  pues  si  se 
comete  solo  en  incidente  la  multa  es  de  cinco  a  cincuenta  pesos. 


Biligencias  preliminares  k  los  juicios  6  independientes  de  6stos. 

I.  Posiciones. 

Diremos  que  Posiciones  son  las  proposiciones  6  asertos  breves  de  hechos  propios 
del  contestante,  sobre  los  cuales  pide  un  Htigante  que  el  otro  declare  bajo  jura- 
mento,  para  servirse  de  la  declaracion  como  medio  de  prueba. 

Antes  de  interpuesta  y  de  contestada  la  demanda  hay  facultad  para  pedir  la 
absolucion  de  Posiciones  una  sola  vez  sobre  el  asunto  principal,  hmitacion  que 
cesa:  cuando  la  dihgencia  tiene  por  objeto  el  esclarecimiento  de  la  capacidad  civil 
del  absolvente,  6  del  Lnteresado  que  dependa  de  eUa;  cuando  Ueva  por  fin  descubrir 
la  existencia  de  algun  titulo  legal,  documento  6  cosa  sobre  que  ha  de  recaer  la  de- 
manda ;  si  hay  pehgro  de  muerte  proxima  del  que  debe  absolverlas  6  temor  fundado 
de  que  se  ausente;  y  si  el  articulante  se  propone  preparar  la  via  ejecutiva. 

Contestada  la  demanda  puede  repetirse  la  dihgencia,  siempre  que  las  preguntas 
no  versen  dos  veces  sobre  unos  mismos  hechos,  a  no  ser  cuando  se  trata  de  aclararlos. 

A  fin  de  garantizar  el  secreto  de  las  Posiciones  hasta  el  momento  de  practicarse 
la  dihgencia,  es  permitido,  y  ordinariamente  se  usa,  presentar  el  interrogatorio  en 
phego  cerrado. 

En  el  parrafo  correspondiente  a  las  pruebas,  al  tratar  de  la  confesion  judicial, 
completaremos  lo  que  concieme  a  las  Posiciones,  como  que,  constituyendo  uno 
de  los  casos  de  confesion  judicial  aceptados  por  la  ley,  rigen  las  mismas  disposiciones 
para  ambos  recursos  probatorios. 

II.  Reconocimiento  de  documentos  simples. 

Mediando  6  no  juicio  y  en  cualquier  estado  que  guarde,  es  deber  de  toda  per- 
sona, a  sohcitud  de  parte,  comparecer  ante  el  Juez  a  reconocer  la  escritura  privada 
que  haya  otorgado  a  favor  del  sohcitante  6  de  aquel  a  quien  este  represente. 
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The  Judges  and  Tribunals  pronounce  their  resolutions  in  three  forms,  but  always 
authenticated  with  the  signature  of  the  Master  or,  faUing  him,  of  two  witnesses 
then  present,  and  citing  the  law  on  which  they  are  based:  Decrees  for  the  simple 
determination  of  questions  of  procedure:  they  require  only  the  rubric  of  the  Judge 
or  of  the  President  of  the  Tribunal,  as  the  case  may  be,  and  are  reversible  by  the 
same  Judge  or  Tribunal  that  issues  them;  autos  (orders)  for  decisions  which  put 
an  end  to  an  interlocutory  application  on  evidence  or  which  determine  a  matter 
which  is  not  one  of  pure  procedure:  they  bear  the  surname  of  the  Judge  or  of  all 
the  Judges  of  Appeal,  and  only  those  of  the  Court  of  Second  Instance  may  be  re- 
versed by  those  who  pronounced  them;  and  judgments,  for  decisions  which  put  an 
end  to  the  matter  in  any  court:  they  bear  the  entire  signature  of  the  Judge  or  of 
all  the  Judges  of  the  Court  of  Appeal,  and  may  only  be  reversed  by  a  Superior  Court. 

In  the  absence  of  a  special  provision,  decrees  have  to  be  pronounced  within 
twenty-four  hours  from  the  application  which  occasions  them  having  been  presented; 
orders  within  three  days,  and  judgments  within  eight,  after  the  action  is  in  a  state 
for  judgment ;  but  the  Courts  are  allowed  to  extend  the  last  time  by  eight  days, 
if  study  and  discussion  of  the  judgment  so  require.  In  all  cases  this  must  bear  the 
signature  of  a  Judge  of  Appeal  if  he  dissents  from  the  majority,  without  prejudice 
to  his  entering  his  reasoned  vote  in  a  special  book  and  to  any  person  who  manifests 
his  interests  therein  being  allowed  to  see  it. 

The  administration  of  justice  is  gratuitous;  but  naturally  each  party  is  liable 
for  the  expenses  which  are  originated  by  the  measures  he  promotes,  and  rash  liti- 
gants are  condemned,  without  prejudice  to  any  other  civil  or  criminal  Habihty, 
to  the  payment  of  a  fine  equivalent  to  three  per  cent,  of  the  interest  in  litigation, 
or  of  ten  to  two  hundred  fesos  if  the  action  is  of  an  indeterminate  value,  provided 
that  his  rashness  is  declared  in  the  judgment  as  having  been  proved  in  the  action, 
as  if  it  is  only  committed  incidentally,  the  fine  is  from  five  to  fifty  pesos. 


Measures  preliminary  to  actions  and  independent  thereof. 

I.  Interrogatories. 

We  may  say  that  Interrogatories  are  brief  propositions  or  assertions  of  facts 
peculiar  to  the  respondent,  about  which  a  litigant  asks  the  other  to  declare  on  oath, 
for  the  purpose  of  making  use  of  the  declaration  as  a  means  of  evidence. 

Before  a  claim  is  filed  or  answered  there  is  a  right  to  ask  for  an  answer  to  Inter- 
rogatories on  one  occasion  about  the  principal  matter,  a  limitation  which  ceases 
when  the  measure  is  intended  to  investigate  the  civil  capacity  of  the  respondent, 
or  of  an  interested  person  dependent  on  him;  when  it  is  directed  to  discovering 
the  existence  of  some  legal  title,  document  or  thing,  which  is  to  be  the  subject 
matter  of  the  claim ;  when  there  is  a  danger  of  the  approaching  death  of  the  person 
who  has  to  answer  them,  or  a  well  founded  fear  of  his  absence;  and  if  the  questioner 
proposes  to  prepare  an  executive  action. 

When  the  claim  has  been  answered,  the  measure  may  be  repeated,  provided 
the  questions  do  not  again  turn  on  the  same  facts,  unless  they  are  intended  to  clear 
them  up. 

In  order  to  guarantee  the  secrecy  of  interrogatories  until  the  moment  of  the 
measure  being  taken  it  is  permissible  to  present  the  questions  in  a  closed  document, 
and  this  is  the  general  practice. 

We  will  complete  the  subject  of  Interrogatories  in  the  section  referring  to  'Evi- 
dence' which  deals  with  judicial  admissions,  showing  how  it  constitutes  one  of  the 
cases  of  judicial  admission  accepted  by  the  law,  the  same  provisions  govern  both 
means  of  proof. 

II.  Acknowledgments  of  simple  documents. 

Whether  there  is  an  action  pending  or  not  and  in  all  stages  thereof,  it  is  the 
duty  of  all  persons  on  the  application  of  a  party,  to  appear  before  a  Judge  to 
acknowledge  private  documents  which  they  have  executed  in  favour  of  the  appH- 
cant  or  of  the  applicant's  principal. 
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Tiene  tambien  facultad  para  pedir  el  reconocimiento  el  tenedor  de  la  escritura 
que  no  expresa  el  nombre  de  la  persona  a  cuyo  favor  se  extendio,  6  que  fue  expedida 
al  portador. 

Vease  el  termino  de  este  punto  en  el  parrafo  relative  a  la  prueba  documental. 

III.  Exhibicion  de  documentos  y  bienes  muebles. 

El  que,  para  preparar  una  demanda  6  defenderse  en  juicio,  necesita  la  exhibi- 
cion  de  documentos  pubUcos  6  privados,  6  de  bienes  muebles,  puede  pedirla  ante 
el  Juez. 

Esta  facultad  se  contrae  a  los  siguientes  documentos:  los  titulos  con  que  se 
prueba  el  derecho  que  sobre  alguna  cosa  tuvo  el  que  la  enajeno  u  obligo,  6  el  que 
sobre  eUa  tiene  el  soUcitante;  los  testamentos  en  que  figura  alguna  institucion, 
declaratoria  de  solvencia  6  remision  de  deuda  a  favor  del  que  pide  la  exhibicion, 
6  sus  hijos,  padres  6  conyuge;  las  escrituras  de  cancelacion  y  los  vales  6  papeles 
cancelados,  referentes  a  alguna  deuda  de  que  puede  ser  responsable  el  que  los  solicita, 
6  sus  parientes  indicados. 

La  parte  de  quien  se  exije  la  exhibicion  de  los  documentos  cumple  con  dar 
razon  del  archive  6  lugar  donde  se  haUan  6  de  la  persona  que  los  posee,  a  fin  de 
que  el  peticionario  solicite  testimonio  6  sepa  a  quien  ha  de  dirigir  su  reclamo. 

Cumple  tambien  el  requerido  con  manifestar  el  paradero  de  la  cosa  mueble 
que  no  estuviere  en  su  poder  y  fuere  objeto  de  la  peticion.  Esta  se  tramita  con 
audiencia  de  la  parte  contraria  por  cuarenta  y  ocho  horas,  evacuada  la  cual  6  no 
usada  dentro  del  termino,  desde  luego  resuelve  el  Juez  sobre  la  exhibicion,  fijando 
un  plazo  para  que  se  efectiie,  cuando  precede  y  el  punto  es  puramente  de  derecho 
6,  si  hay  hech.es,  previa  recepcion  a  prueba  por  echo  dias  improrrogables. 

No  mediande  apelacion  y  por  falta  de  cumplimiente  del  obhgado,  al  vencerse 
el  primer  termino,  se  le  fija,  a  peticion  contraria,  otro  mas  breve  con  apercibimiento 
de  multa  de  25  a  100  pesos;  y  si  aun  continua  la  rebeldia,  se  declara  al  centumaz 
incurse  en  la  multa  y  obhgade  a  indemnizar  los  danos  y  perjuicies  que  irrogue  su 
falta  de  exhibicion  (siempre  a  instancia  del  interesado).  Contra  estas  ultimas  provi- 
dencias  no  cabe  otro  recurso  que  el  de  responsabihdad. 

IV.  Providencias  precautorias. 

Mediante  la  comprobacion,  valiendose  de  documentos  6  de  tres  testigos  idoneos, 
del  derecho  que  asiste  al  soUcitante  y  de  la  necesidad  que  al  efecto  se  requiere, 
dicta  el  Juez  las  providencias  precautorias  en  forma  verbal  6  escrita,  segtin  la  na- 
turaleza  del  juicio  correspondiente. 

Elias  consisten:  1.^  En  el  arraigo  de  la  persona  (6  su  representante)  contra 
quien  va  a  entablarse  6  se  interpuso  una  demanda,  cuando  se  teme  que  se  ausente 
u  ocuite ;  —  2.*  En  el  embargo  6  intervencion  de  los  bienes,  cuando  hay  temor  de 
que  se  oculten  6  dilapiden,  ya  aquellos  sobre  los  cuales  ha  de  recaer  una  accion 
real,  6  bien  los  unicos  que  posee  el  deudor  para  responder  a  la  accion  que  va  a 
ejercitarse  aunque  esta  sea  personal. 

Las  providencias  precautorias  surten  todos  sus  efectos  no  obstante  cualquiera 
exoepcion  6  recurso  que,  contra  ellas,  se  interponga ;  y  su  preparacion  es  secreta,  es 
decir,  que  no  se  cita  al  reo  ni  para  recibir  la  prueba  ni  para  dictar  la  resolucion. 

Ejecutada  la  providencia,  el  que  la  promovio  queda  obligado,  so  pena  de  re- 
vocatoria  de  la  misma,  a  entablar  su  demanda  dentro  de  tres  dias  y  uno  mas  por 
cada  cinco  leguas  (6  fraccion  mayor  de  la  mitad  de  ellas)  de  distancia  del  lugar 
donde  debe  seguirse  el  juicio,  al  punto  donde  se  emitio  la  repetida  providencia. 

No  solo  el  promotor  queda  responsable  de  la  providencia  sino,  ademas,  el  Juez, 
si  infrinje  los  preceptos  legales. 

Promovida  la  demanda  ante  Juez  distinto  del  que  conocio  en  los  autos  pre- 
cautorios,  estos  se  remiten  a  aquel  para  que,  unidos  al  juicio,  surtan  en  el  mismo 
sus  efectos. 
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The  holder  of  a  document  which  does  not  express  the  name  of  the  person  in 
whose  favour  it  was  drawn  up,  or  which  was  issued  to  bearer,  has  also  the  power 
to  seek  its  acknowledgment. 

See  further  on  this  point,  the  paragraph  referring  to  documentary  evidence. 

III.  Production  of  documents  and  chattels. 

A  person  who  requires  the  production  of  notarial  or  private  documents  or  of 
movable  property  for  the  purpose  of  preparing  a  claim  or  of  defending  an  action, 
may  apply  therefor  to  a  Judge. 

This  power  is  confined  to  the  following  documents :  titles  evidencing  the  right 
possessed  over  a  thing  by  a  person  who  alienated  it  or  bound  himself,  or  the  right 
which  the  applicant  has  thereon;  wills  wherein  some  institution  figures,  or  which 
declares  a  debt  to  be  paid  or  released  in  favour  of  the  person  seeking  production, 
or  of  his  children,  parents  or  spouse;  cancelUng  documents  and  cancelled  vales 
or  papers,  referring  to  a  debt  for  which  the  person  applying  for  them  or  his  said 
relations  may  be  Uable. 

The  party  of  whom  production  of  documents  is  required  comphes  by  giving 
information  of  the  archives  or  place  where  they  are  or  of  the  person  in  possession 
of  them,  so  that  the  applicant  may  apply  for  a  certified  copy  or  may  know  to  whom 
he  should  direct  his  demand. 

The  same  party  complies  also  by  indicating  the  situation  of  a  chattel  which 
is  not  in  his  control  but  is  the  subject  matter  of  the  application.  This  proceeds 
by  hearing  the  opposite  party  within  forty-eight  hours,  and  after  this  time  has  ex- 
pired without  the  hearing  taking  place  within  it,  the  Judge  forthwith  decides  as  to 
the  production,  fixing  a  time  for  it  to  be  effected,  when  it  is  proper  to  grant  it  and 
the  matter  is  purely  one  of  law,  or  on  previous  reception  to  proof  for  eight  perempt- 
ory days,  when  there  are  facts. 

When  there  is  no  appeal  and  on  non-performance  by  the  person  bound  by  the 
order,  then  on  the  expiration  of  the  first  term,  another  shorter  term  is  fixed  on  the 
application  of  the  opposite  party  with  a  warning  of  a  fine  of  from  25  to  100  pesos; 
and  if  the  default  still  continues,  the  contumacious  person  is  declared  to  have  in- 
curred the  fine  and  bound  to  compensate  for  the  damage  occasoned  by  his  non- 
production,  at  the  instance  always  of  the  person  interested.  There  is  no  further  re- 
medy against  these  last  orders  than  that  of  personal  responsibility  of  the  Judge. 

IV.  Precautionary  Orders. 

On  proving  the  legal  right  of  the  apphcant  by  means  of  documents  or  three 
fit  witnesses,  and  on  proving  the  necessity  which  in  fact  requires  it,  the  Judge 
pronounces  precautionary  orders  in  verbal  or  written  form,  according  to  the  nature 
of  the  corresponding  action. 

They  consist:  1.  In  security  on  the  part  of  the  person  (or  his  representative) 
against  whom  a  claim  is  going  to  be  commenced  or  entered,  when  it  is  feared  that 
he  may  absent  or  conceal  himself;  —  2.  In  the  arrest  or  supervision  of  the  property, 
when  there  is  a  fear  that  it  may  be  concealed  or  wasted ;  whether  it  is  that  with  which 
a  real  action  is  concerned,  or  is  the  only  property  possessed  by  a  debtor  for  answer- 
ing an  action  which  is  to  be  brought,  although  it  is  a  personal  one. 

Precautionary  orders  produce  all  their  effects,  notwithstanding  any  defence 
or  appeal  entered  against  them ;  and  the  preparation  thereof  is  ex  parte,  that  is  to 
say,  the  defendant  is  not  cited  either  for  the  reception  of  the  evidence  or  for  pro- 
nouncing the  decision. 

When  the  order  has  been  carried  out,  the  person  who  asked  for  it  is  obliged, 
on  pain  of  the  reversal  thereof,  to  initiate  his  claim  within  three  days  and  one  more 
for  each  five  leagues  (or  fraction  thereof  greater  than  two  and  a  half  leagues)  of 
distance  from  the  place  where  the  action  is  to  be  prosecuted  to  the  place  where  the 
said  order  was  issued. 

Not  only  is  the  initiator  responsible  for  the  order,  but  the  Judge  also,  if  he  in- 
fringes the  legal  precepts. 

When  the  claim  is  prosecuted  before  a  Judge  different  from  the  one  who  had 
cognisance  of  the  precautionary  record,  this  is  sent  to  the  former  in  order  that 
when  aimexed  to  the  procedings  it  may  take  effect  therein. 
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El  arraigo  del  reo,  pedido  al  entablarse  la  demanda,  se  decreta  sin  mas  requisite, 
previni^ndole,  si  estuviere  presente,  que  no  se  aleje  del  lugar  del  juicio  sin  dejar 
representante  legltimo  instruido  y  expensado.  Si  se  encuentra  ausente  del  lugar 
6  renuncio  el  fuero  de  su  domicilio,  la  prevencion  se  dicta  para  que  se  constituya 
en  la  locaUdad  por  si  6  por  apoderado ;  y  en  ambos  casos  la  desobediencia  se  sanciona, 
sin  perjuicio  de  la  pena  legal,  con  la  conduccion  del  demandado  a  su  costa,  6  con 
la  prosecucion  del  juicio  en  contumacia. 

El  arraigo  pedido  antes  de  promoverse  el  juicio  requiere,  ademas  de  la  prueba 
necesaria,  que  el  peticionario  garantice,  por  medio  de  fianza  a  satisfaccion  del  Juez, 
la  responsabUidad  por  los  danos  y  perjuicios  que  se  sigan  si  no  se  presenta  la  demanda. 

Quien  soUcite  un  secuestro  preventivo  debe  expresar  el  valor  de  la  accion  que. 
va  a  ejercitar,  6  el  de  la  cosa  materia  del  reclamo,  determinada  con  toda  precision; 
y  si  la  peticion  de  la  medida  precautoria  no  se  funda  en  titulo  ejecutivo,  el  actor 
debe  afianzar  los  dan,os  y  perjuicios  que  se  irroguen,  ya  porque  se  revoque  la  pro- 
videncia,  mediante  apelacion,  bien  porque,  resuelta  la  demanda,  se  declare  sin 
lugar  el  embargo. 

Los  bienes,  objeto  de  la  traba,  se  depositan  en  debida  forma,  a  menos  que  se 
trate  de  una  casa  de  comercio  6  negociacion  industrial,  caso  en  el  cual  solo  se  nom- 
bra  un  interventor  responsable  de  los  danos  y  perjuicios  que  motive,  y  obligado, 
lo  mismo  que  el  depositario,  a  dar  cuenta  al  Juez  luego  que  se  inicie  el  juicio,  6 
al  propietario  si  se  levanta  el  embargo. 

V.  Informaciones  ad  perpetuam. 

A  fin  de  que  sirvan  de  prueba  cuando  es  admisible  la  testimonial,  proceden 
las  informaciones  ad  perpettuxm:  si  se  trata  de  hacer  constar  un  hecho  6  un  derecho 
contra  persona  indeterminada  6  desconocida;  y  si  no  se  puede  deducir  la  accion 
por  depender  su  ejercicio  de  un  plazo  6  de  una  condicion  no  cumpHdos  todavia, 
mediando  el  interes  de  un  tercero,  y  los  testigos  que  ban  de  declarar  son  de  edad 
avanzada  6  se  hallan  en  inminente  peUgro  de  muerte  6  proximos  a  ausentarse  a 
un  lugar  con  el  cual  sean  tardias  6  dificUes  las  comunicaciones. 

Para  su  eficacia  deben  seguirse  las  informaciones  con  citacion  de  la  parte  que 
tiene  interes  contrario ;  y  si  esta  ausente,  6  es  desconocida  6  indeterminada,  con  la 
intervencion  de  un  defensor,  6  del  Ministerio  Publico,  segun  el  caso. 

El  solicitante  recibe  oopia  certificada  del  expediente,  quedando  el  original 
en  el  arcbivo  del  Juzgado. 


Juicios. 


Juicio  es  la  legitima  controversia  sobre  un  negocio  entre  actor  y  reo,  ante 
Juez  competente,  quien  la  dirige  por  sus  debidos  tramites  y  la  decide  con  su  reso- 
lucion  6  sentencia. 

Tal  es  la  definicion  de  la  ley  procesiva,  si  bien  da,  ademas,  el  nombre  de  juicios 
a  otros  procedimientos  que  no  reunen  todas  las  condiciones  enunciadas,  como  los 
bereditarios  sin  contencion,  acaso  porque  terminan  con  una  necesaria  declaratoria 
del  Juez. 

Instancia  es  la  prosecucion  del  juicio  desde  que  se  interpone  la  demanda  basta 
que  el  Juez  la  decide,  6  desde  que  se  entabla  la  apelacion  ante  la  Sala  respectiva 
basta  que  esta  la  resuelve. 

Los  juicios,  por  su  materia,  son  universales  si  comprenden  la  universalidad 
de  los  bienes,  derecbos  y  acciones  de  una  persona;  6  singulares,  que  la  son  todos 
los  demas. 

Por  su  forma  se  dividen  en  verbales,  como  ya  se  explico,  6  escritos;  y  6stos, 
a  su  vez,  en  ordinaries,  cuando  para  averiguar  los  hecbos  y  los  derechos  se  siguen 
con  toda  la  extension  de  los  tramites;  extraordinarios,  siempre  que  la  accion  esta 
probada  y  se  precede  apremiando  al  reo  6  embargando  sus  bienes  para  hacer  efectiva 
una  obligacion ;  y  sumarios,  si,  para  esclarecer  y  resolver  la  accion,  debe  procederse 
brevemente,  sin  observarse  todos  los  tramites  ordinaries. 
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Detention  of  the  defendant,  asked  for  on  initiating  the  claim,  is  ordered  without 
further  requisites,  and  if  he  is  present,  he  is  ordered  not  to  remove  from  the  place 
of  the  action  without  leaving  a  lawful  representative  properly  instructed  and  paid. 
If  he  is  absent  from  the  place  or  has  renounced  the  forum  of  his  domicil,  an  order 
is  made  that  he  should  appear  in  the  locality  in  person  or  by  attorney;  and  in  both 
cases,  disobedience  is  punished,  without  prejudice  to  the  legal  punishment,  by  bringing 
the  defendant  at  his  own  cost,  or  by  the  prosecution  of  the  action  in  his  absence. 

The  detention  sought  before  the  action  is  prosecuted  requires,  besides  the  ne- 
cessary evidence,  that  the  applicant  should  guarantee  his  liabihty  for  the  damage 
which  may  ensue  from  his  not  filing  the  claim,  by  means  of  a  security  to  the 
satisfaction  of  the  Judge. 

A  person  who  applies  for  preventive  sequestration  must  state  the  value  of  the 
action  which  he  is  going  to  bring,  or  that  of  the  subject  matter  of  the  claim,  set 
out  with  absolute  precision;  and  when  the  application  for  the  precautionary  measure 
is  not  based  on  an  executive  title,  the  plaintiff  must  give  security  for  the  damage 
which  may  be  caused,  either  from  the  order  being  reversed  on  appeal,  or  because 
when  the  claim  is  decided,  it  is  declared  that  the  arrest  is  bad. 

The  property  subject  to  the  arrest  is  deposited  in  due  form,  except  in  the  case 
of  a  commercial  house  or  industrial  businesss,  when  only  a  supervisor  is  appointed, 
who  is  liable  for  any  damage  he  may  cause,  and  like  a  depositary,  is  bound  to  report 
to  the  Judge  as  soon  as  the  action  is  commenced,  or  to  the  owner,  if  the  arrest  is 
taken  off. 

V.  Information  to  perpetuate  testimony. 

Informations  to  perpetuate  testimony  may  be  taken  to  serve  as  evidence 
when  the  evidence  of  witnesses  is  admissible,  and  it  is  intended  to  establish  a  fact 
or  a  right  against  an  uncertain  or  unknown  person;  or  when  it  is  not  possible  to  bring 
the  action  because  its  course  depends  on  a  time  or  on  a  condition  which  is  not  yet 
fulfilled,  a  third  party  being  meanwhile  interested,  and  the  witnesses  who  are  to 
give  evidence  being  of  an  advanced  age  or  in  imminent  peril  of  death  or  about  to 
remove  to  a  place  with  which  communication  is  slow  or  difficult. 

In  order  to  be  operative,  the  informations  must  be  followed  by  the  citation 
of  the  party  who  has  the  opposite  interest ;  and  with  the  intervention  of  a  defender, 
or  of  the  Pubhc  Attorney,  as  the  case  may  be,  if  he  is  absent,  or  is  unknown  or  un- 
certain. 

The  apphcant  receives  a  certified  copy  of  the  file,  the  original  remaining  in 
the  archives  of  the  Court. 


Actions. 


An  action  is  a  lawful  controversy  about  a  matter  between  a  plaintiff  and  de- 
fendant, before  a  competent  Judge,  who  guides  it  through  its  proper  procedure 
and  decides  it  by  his  resolution  or  judgment. 

That  is  the  definition  of  the  law  of  procedure,  although  it  gives  also  the  name 
of  action  to  other  proceedings  which  do  not  combine  all  the  stated  conditions,  such 
as  proceedings  about  successions  which  are  not  contentious,  perhaps  because  they 
terminate  with  a  necessary  declaration  by  the  Judge. 

'Instancia'  is  the  prosecution  of  the  action  from  the  time  the  claim  is  filed 
until  the  Judge  decides  it,  or  from  the  time  an  appeal  is  entered  before  the  competent 
Chamber,  until  it  is  decided  thereby. 

According  to  their  subject-matter,  actions  are  universal,  if  they  include  a  uni- 
versitas  of  the  property,  rights  and  rights  of  action  of  a  person ;  and  singular,  if  they 
are  any  of  the  other  actions. 

According  to  their  form,  they  are  divided  into  verbal  actions,  as  already  ex- 
plained, and  written  actions ;  and  the  latter  in  their  turn,  into  ordinary  when  they 
foUow  the  whole  extent  of  the  procedure  for  investigating  facts  and  rights;  extra- 
ordinary, when  the  right  of  action  is  proved  and  the  defendant  or  his  property 
is  arrested  for  enforcing  an  obhgation ;  and  summary,  when  for  the  purpose  of  clear- 
ing up  and  deciding  a  right  of  action,  it  is  necessary  to  proceed  in  a  short  manner 
without  observing  all  the  ordinary  procedure. 

B    IX,  2  3 
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Los  interesados  en  un  litigio,  mayores  de  edad  y  capaces,  tienen  facultad  para 
sujetarse  al  procedimiento  que  deseen,  toda  vez  que  no  inviertan  el  orden  de  los 
tramites  ni  alarguen  los  t6rminos;  debiendo  hacer  constar  el  pacto  en  escritura 
pliblica,  6  en  acta  subscrita  por  eUos  y  autorizada  por  el  Juez  competente  para 
conoeer  en  el  negocio. 

No  habiendo  convenio,  todas  las  contiendas  que  no  tienen  senalada  tramitacion 
se  tramltan  en 

Juicio  ordinario. 
I. 

El  juicio  ordinario  puede  ser  simple  6  doble.  Es  simple  si  subsiste  un  solo 
actor  y  un  solo  demandado.  Es  doble  cuando  el  reo,  en  virtud  de  la  reconvencion, 
es  decir  por  el  hecho  de  demandar  a  su  vez  al  actor,  asume  el  papel  de  demandante; 
y  asi  ambos  litigantes  quedan  con  el  doble  caracter  de  actor  y  reo. 

La  reconvencion  es  aceptable  en  juicio  de  igual  naturaleza  a  la  de  la  acci6n 
que  la  motiva. 

II.  Demanda. 

Es  objeto  de  la  demanda  exijir  de  otro,  por  medio  de  la  autoridad  del  Juez, 
que  de,  pague,  haga  6  entregue  alguna  cosa. 

Ha  de  ser  clara  y  respetuosa,  determinando  de  un  modo  precise  el  objeto  a 
que  se  refiere;  y  ha  de  contener:  La  designacion  del  Juez  ante  quien  se  interpone; 

—  Los  nombres  del  actor  y  del  reo;  —  La  cosa,  cuantia  u  obUgacion  que  se  exije; 

—  La  causa,  razon  6  derecho  con  que  se  reclama;  —  Y  el  ofrecimiento  de  rendir 
prueba  de  los  hechos  en  que  se  funda,  cuando  no  la  acompanan  documentos. 

Debe  interponerse  en  el  lugar  convenido  6  procedente,  y  cumplido  el  plazo  6 
la  condicion,  en  su  caso.  Paltando  alguna  de  las  dos  ultimas  circunstancias  se 
declara  extemporanea  y  se  condena  al  actor  en  las  costas  y  en  el  daiio  emergente. 

Puede  comprender  la  demanda  acciones  diversas,  mas  no  contradictorias,  ni 
que  hayan  de  seguirse  en  juicios  sujetos  a  procedimientos  distintos  por  su  natura- 
leza. Y  solo  es  permitido  variarla,  aclararla  6  modificarla,  antes  de  que  haya  sido 
contestada. 

En  tres  unicos  cases  hay  posibUidad  de  obligar  a  una  persona  a  que  interponga 
su  demanda:  1.°  En  el  caso  de  jactancia,  como  se  vera  al  tratar  de  este  juicio;  — 
2.  °  Cuando  el  presunto  demandado  pretende  hacer  un  viaje  al  Extranjero  6  a  lugar 
distante,  y  tiene  seguridad  de  que  hay  quien  desea  frustrarselo  intentando  en  su 
contra  alguna  accion  en  los  mementos  de  emprenderle.  Tiene  entonces  derecho  para 
obligar  al  que  tal  intente  a  que  inicie,  desde  luego,  el  juicio ;  —  3.  °  Si  alguno  tiene 
accion  6  excepcion  que  depende  del  ejercicio  de  la  accion  de  otre.  Puede  entonces 
el  primero  exijir  al  segundo  que  ejercite  su  accion  prontamente  6  que  le  abone  la 
excepcion  en  el  caso  respective i). 

III.  Citacion. 

El  reo  debe  ser  citade  y  emplazado  a  fin  de  que  comparezca  a  defenderse  ante 
el  Juez  que  le  emplaza,  6  a  cumphr  su  mandate. 

La  citacion  ha  de  hacerse,  ademas,  a  tedes  les  que  tienen  interns  directe  en  la 
causa. 

Per  la  citacion  del  Juez  competente  que  emplaza,  este  previene  en  el  juicio; 
de  suerte  que  ante  el  debe  continuarse,  per  mas  que  el  demandado  cambie  de  domi- 
ciho :  por  ella,  ademas,  se  interrumpe  la  prescripcion  y  se  constituye  al  reo  peseeder 
de  mala  fe. 


1)  A  tin  de  explicar  el  efecto  de  este  inciso  presentamos  el  caso  de  aplicaci6n  que  juzgamos 
mas  importante:  El  poseedor  de  un  inmueble  gravado  con  una  hipoteca  prescrita  ya,  necesita 
que  esta  se  cancele.  Como  la  prescripcion  solo  cabe  ser  propuesta  en  forma  de  defensa,  no  puede 
iniciarse  la  demanda  de  cancelaoion.  Qu6dale  como  unico  recurso,  usando  de  la  facultad  con- 
cedida  en  el  iaciso  que  anotamos,  obligar  al  acreedor  a  promover  la  accion  de  cobro  6,  fin  de  que 
se  tome  en  cuenta  la  excepcion  de  prescripcion  y  se  resuelva,  en  virtud  de  ^sta,  la  cancelaci6n 
deseada. 


GUATEMALA:  PBOCEDURE.  17 

Persons  who  are  interested  in  a  litigation,  and  are  of  full  age  and  of  legal  ca- 
pacity have  the  right  to  subject  themselves  to  the  procedure  they  desire,  provided 
that  they  do  not  reverse  the  order  of  the  different  steps  nor  enlarge  the  times; 
but  they  must  set  out  the  bargain  in  a  notarial  instrument,  or  in  a  document  signed 
by  them  and  authenticated  by  a  Judge  who  is  competent  to  try  the  matter. 

In  the  absence  of  an  agreement,  aU  contentions  which  have  no  special  proce- 
dure provided,  proceed  in  an 

Ordinary  action. 
I. 

An  ordinary  action  may  be  either  simple  or  mutual.  It  is  simple  when  there  is 
a  single  plaintiff  and  a  single  defendant.  It  is  mutual  when  the  defendant  assumes 
the  roU  of  plaintiff  by  means  of  a  counterclaim,  that  is  to  say,  by  the  fact  of  making 
a  claim  in  his  turn  on  the  plaintiff ;  and  thus  both  litigants  have  the  double  character 
of  plaintiff  and  defendant. 

Counterclaims  may  be  received  in  an  action  of  the  same  nature  as  that  of  the 
right  of  action  which  occasions  it. 

II.  The  Claim. 

The  object  of  the  claim  is  to  require  another  person  to  give,  pay,  do  or  dehver 
something,  by  means  of  the  authority  of  the  Judge. 

It  must  be  clear  and  respectful,  and  must  determine  the  subject  matter  to  which 
it  refers  in  a  precise  manner ;  and  must  contain :  The  designation  of  the  Judge  before 
whom  it  is  fUed;  the  names  of  the  plaintiff  and  defendant;  —  The  thing,  quantity 
or  obligation  demanded;  —  The  causa,  reason  or  right  by  virtue  whereof  the  claim 
is  made ;  —  And  an  offer  to  give  evidence  of  the  facts  on  which  it  is  based,  when 
there  are  no  documents  accompanying  it. 

It  must  be  filed  in  an  agreed  or  proper  place,  and  on  the  fulfilment  of  the 
time  or  condition,  if  any.  In  the  absence  of  one  of  the  two  last  circumstances, 
it  is  declared  to  be  premature  and  the  plaintiff  is  condemned  in  costs  and  the 
resulting  damage. 

A  claim  may  include  divers  rights  of  action,  but  not  contradictory  rights, 
nor  those  which  have  to  be  sued  for  in  actions  subject  to  distinct  procedure  by  the 
nature  thereof.  And  it  is  only  permissible  to  vary,  explain  or  alter  it  before  it  has  been 
answered. 

In  three  cases  only  is  there  a  possibility  of  compelling  a  person  to  file  his  claim : 
1.  In  cases  of  slander  of  title,  as  will  be  seen  in  treating  of  this  action;  —  2.  When 
the  intended  defendant  proposes  to  journey  abroad  or  to  a  distant  place,  and  he 
is  certain  that  there  is  some  one  who  wishes  to  frustrate  his  intention  by  bringing  an 
action  against  him  at  the  moment  of  commencing  the  journey.  He  is  then  entitled 
to  compel  the  person  who  has  such  a  design  to  commence  the  action  forthwith;  — 
3.  When  some  one  has  a  right  of  action  or  a  defence  which  depends  on  an  action 
being  brought  by  another  person.  The  former  may  then  require  the  latter  to  bring 
his  action  promptly  or  to  facilitate  his  defence,  as  the  case  may  be^). 

III.  Citation. 

The  defendant  must  be  cited  and  appointed  a  time  for  appearing  to  defend 
himself  before  the  Judge  who  summons  him,  or  for  fulfiUing  his  orders. 
All  who  have  a  direct  interest  in  the  cause  must  also  be  summoned. 

By  the  citation  of  the  Judge  who  is  competent  to  summon,  he  takes  cognisance 
of  the  action;  so  that  it  has  to  be  continued  before  him,  although  the  defendant 
changes  his  domicil ;  also  by  the  citation,  prescription  is  interrupted  and  the  defen- 
dant is  constituted  a  possessor  in  bad  faith. 

1)  To  explain  the  effect  of  this  paragraph  we  give  what  we  consider  the  most  important 
case  to  which  it  appHes :  The  possessor  of  an  immovable  which  is  enciunbered  with  a  barred  mort- 
gage still  requires  the  cancellation  thereof.  As  the  prescription  can  only  be  set  up  by  way  of 
defence,  an  action  for  cancellation  cannot  be  brought.  The  only  remedy  remaining  to  him  is 
to  avail  himself  of  the  power  granted  by  the  paragraph  which  we  are  annotating,  viz,  to  compel 
the  mortgagee  to  bring  an  action  to  recover  his  debt  so  that  the  defence  of  prescription  may  be 
considered  and  by  virtue  thereof  the  desired  cancellation  may  be  directed. 

3* 
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En  el  juicio  ordinario  la  citacion  se  hace  por  medio  del  traslado.  Presentada 
en  debida  forma  la  demanda,  el  Juez  dicta  providencia  confiriendolo  por  seis  dias 
al  reo. 

IV.  Excepciones. 

Son  todas  las  defensas  que  puede  emplear  el  demandado:  dilatorias,  las  que 
tienen  por  objeto  impedir  el  curso  de  la  accion;  y  perentorias,  las  que  se  usan  para 
destruirla. 

Son  dilatorias :  La  incompetencia  del  Juez ;  —  La  litis  pendencia  (cuando  un 
Juez  competente  conoce  del  mismo  negocio  sobre  el  cual  se  produce  demanda  ante 
otro  Juez);  —  La  falta  de  personalidad  de  alguno  de  los  Utigantes;  —  La  falta 
de  cumpHmiento  del  plazo  6  de  la  condicion  a  que  esta  sujeta  la  accion  intentada; 

—  La  obscuridad  6  defecto  legal  en  la  forma  de  proponer  la  demanda;  —  La  de 
orden  (beneficio  concedido  a  los  fiadores  simples  para  no  ser  demandados  antes  que 
el  fiado);  —  La  division  (consistente  en  que  la  deuda  se  pague  6  la  obligacion  se 
cumpla  por  todos  los  coobligados,  no  solidarios,  por  iguales  partes) ;  —  La  excusion 
(a  fin  de  que  previamente  se  establezca  que  el  principal  obUgado  carece  de  bienes 
suficientes  para  el  pago);  —  Y  la  de  arraigo,  (6  fianza  de  estar  a  derecho)  que 
debe  ser  prestada  por  los  extranjeros  6  transeuntes  demandantes,  solamente  en 
juicios  civiles,  pues  en  asuntos  comerciales  no  puede  exijirse  nunca  la  fianza. 

Las  seis  ultimas  deben  interponerse  dentro  de  tres  dias  siguientes  al  de  la 
notificacion  del  decreto  en  que  se  da  traslado  de  la  demanda;  y  se  tramitan  en  un 
solo  articulo. 

La  primera  cuando  no  cabe  prorroga  de  jurisdiccion,  la  segunda  y  la  tercera  ^) 
pueden  oponerse  en  cualquier  estado  del  juicio  antes  de  que  recaiga  sentencia 
ejecutoria,  y  son  de  previo  pronunciamiento. 

Se  interpone  y  resuelve  la  primera  del  modo  expuesto  al  tratar  de  las  competen- 
cias :  la  segunda,  como  dilatoria,  produce  el  efecto  de  acumular  los  juicios ;  y  todas 
se  tramitan  con  traslado  por  dos  dias  al  actor,  recepcion  a  prueba  por  ocho  dias 
(si  fuere  necesario);  vista  a  las  partes  por  tres  dias  y  auto  interlocutorio  que 
resuelve  el  articulo. 

Las  excepciones  perentorias  comunmente  usadas  son:  1.*  La  de  pago;  — 
2.a  La  de  pacto  de  no  pedir;  —  3.^  La  de  compensacion ;  —  4.^  La  de  novacion; 

—  5.a  La  de  dolo;  —  6.''  La  de  prescripcion;  —  7.*  La  de  transaccion;  —  8.^  La 
de  fuerza  6  miedo;  —  9.*  La  de  ignorancia  6  error;  —  10.''  La  de  nulidad  6  fal- 
sedad;  —  11.*  La  de  cosa  juzgada;  —  12.*  La  de  inadmisibilidad  (en  el  comercio 
maritimo);  —  13.*  La  de  litis  pendencia  que,  ademas  de  dilatoria,  tiene,  tambien, 
caracter  de  perentoria. 

Al  contestarse  la  demanda  deben  oponerse  las  excepciones  perentorias,  las 
cuales  se  discuten  y  resuelven  al  mismo  tiempo  que  el  negocio  principal;  pero  la 
sexta,  la  septima  y  la  decimotercia  son  admisibles  en  cualquier  estado  del  juicio  antes 
de  pronunciarse  sentencia  ejecutoria;  y  la  primera  y  tercera  en  toda  la  primera 
Instancia  antes  de  citarse  para  faUar. 

V.  Contestaci6n. 

Dentro  de  seis  dias,  desde  el  momento  de  la  ultima  notificacion  del  traslado 
6,  en  su  caso,  de  la  ejecutoria  que  pone  fin  al  articulo  sobre  excepciones  dilatorias, 
debe  el  reo  contestar  la  demanda,  fijando  los  puntos  de  hecho  y  los  fundamentos 
de  derecho,  y  proponiendo  las  excepciones  perentorias  y  la  reconvencion,  si  la 
hubiere,  en  cuyo  caso  debe  correrse  traslado  de  eUa  al  actor  y  procederse,  en  lo  demas, 
del  mismo  modo  que  con  la  demanda. 

Esta  prevenido  a  los  Jueces,  aunque  no  como  tramite  necesario,  procurar  la 
conciliacion  de  los  litigantes,  y  al  efecto  tienen  facultad  de  hacerlos  comparecer  en 
persona,  inmediatamente  despues  de  contestada  la  demanda. 

1)  El  Codigo  establece  que  puede  interponerse  en  cualquier  estado  del  juicio  la  falta  de 
personalidad  en  el  actor;  pero,  estimandose  que  fu6  una  omision  en  el  Decreto  de  reformas  al 
introduoir  la  excepcion  de  falta  de  personeria  en  el  reo  no  modifioar  tambien  el  articulo  corres- 
pondiente,  la  jurisprudencia  ha  estableoido  que  la  liltima  es,  de  igual  modo,  admisible  en  cual- 
quier estado  del  juicio. 
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In  ordinary  actions,  the  citation  is  made  by  means  of  service.  When  the  claim 
has  been  presented  in  due  form,  the  Judge  pronounces  an  order  to  serve  it  within 
six  days  on  the  defendant. 

IV.  Defences   (exceptiones) . 

All  the  defences  which  may  be  used  by  the  defendant  are  either  dilatory  — 
that  is  those  which  are  directed  to  impeding  the  course  of  the  action ;  and  peremptory, 
or  those  which  are  used  for  defeating  it. 

The  dilatory  defences  are:  The  incompetence  (or  want  of  jurisdiction)  of  the 
Judge ;  —  Lis  'pendens  (when  a  competent  Judge  has  cognisance  of  the  same  matter 
as  that  which  gives  rise  to  a  claim  before  another  Judge) ;  —  Want  of  locus  standi 
on  the  part  of  one  of  the  litigants ;  —  Non-fulfilment  of  the  time  or  condition  to  which 
the  action  which  has  been  brought  is  subject;  —  The  embarrassing  or  legally  defective 
form  in  which  the  claim  is  put  forward;  —  The  defence  of  wrong  order  (a  benefit 
granted  to  simple  guarantors  of  not  being  sued  before  their  principals) ;  —  The  de- 
fence of  division  (which  consists  in  the  debt  being  paid  or  the  obUgation  being  per- 
formed in  equal  parts  by  the  co-obligors,  when  they  are  not  jointly  and  severally 
liable) ;  —  The  defence  of  excusio  (for  previously  estabhshing  that  the  principal 
obligor  has  not  property  sufficient  for  the  payment) ;  —  And  that  of  security  for 
costs  (or  security  to  abide  by  the  law),  which  must  be  given  by  the  foreign  or  transi- 
tory plaintiffs  in  civil  actions  only,  as  security  may  never  be  required  in  commercial 
matters. 

The  last  six  must  be  filed  within  three  days  following  that  of  the  notification 
of  the  decree  by  which  the  claim  is  ordered  to  be  served;  and  they  all  proceed  as 
a  single  interlocutory  matter. 

The  first  may  be  filed  when  the  jurisdiction  cannot  be  extended,  the  second  and 
third  !■)  may  be  filed  at  any  stage  of  the  action  before  final  judgment  is  dehvered, 
and  they  must  be  decided  previously. 

The  first  is  entered  and  decided  as  explained  when  deaHng  with  questions  of 
competence.  The  second,  like  a  dilatory  defence,  produces  the  effect  of  consolidating 
actions ;  and  all  proceed  by  service  for  three  days  on  the  plaintiff,  reception  to  proof 
for  eight  days  (if  it  is  necessary) ;  hearing  the  parties  for  three  days  and  an  interlocu- 
tory" order  which  decides  the  dilatory  defence. 

The  peremptory  defences  in  common  use  are:  1.  Payment;  —  2.  An  agreement 
not  to  sue;  —  3.  Set-off;  —  4.  Novation;  —  5.  Fraud;  —  6.  Prescription;  — 
7.  Compromise;  —  8.  Duress;  ■ —  9.  Ignorance  or  mistake;  • —  10.  Nullity  or  falsity; 
—  11.  Ees  judicata;  —  12.  Inadmissibility  (in  maritime  commerce);  —  13.  A  lis 
pendens  which,  besides  being  a  dilatory  defence,  has  the  character  of  a  peremptory 
defence  as  well. 

The  peremptory  defences  must  be  filed  in  answering  the  claim,  and  they  are 
discussed  and  decided  at  the  same  time  as  the  principal  matter;  —  but  the  sixth, 
seventh  and  thirteenth  are  admissible  at  any  stage  of  the  action  before  a  final 
judgment  is  pronounced ;  and  the  first  and  third  at  any  stage  of  the  Court  of  First 
Instance  before  the  summons  for  judgment. 

V.  The  answer. 

The  defendant  must  answer  the  claim  within  six  days  from  the  time  of  the  last 
notification  of  the  service  or  of  the  final  judgment  putting  an  end  to  the  interlocutory 
proceeding  on  dilatory  defences,  as  the  case  may  be,  and  he  must  fix  the  points 
of  fact  and  the  bases  of  law,  and  put  forward  his  peremptory  defences  and  his  counter- 
claim, if  any,  in  which  case  it  must  be  served  on  the  plaintiff,  and  proceed,  in  other 
respects,  in  the  same  way  as  in  the  case  of  the  claim. 

Judges  are  directed,  although  not  as  a  necessary  proceeding,  to  endeavour 
to  conciliate  the  litigants,  and  for  that  purpose  they  have  the  power  of  causing 
them  to  appear  in  person  immediately  after  the  claim  is  answered. 

1)  The  Code  enacts  that  want  of  locus  standi  of  a  plaintiff  may  be  pleaded  at  any  stage  of 
an  action;  but  thinking  that  it  was  an  omission  in  the  Decree  of  Reforms  in  not  introducing 
the  defence  of  want  of  lociis  standi  in  a  defendant,  and  not  also  to  alter  the  corresponding  ar- 
ticle, jurisprudence  (case  law)  has  established  that  the  latter  is  admissible  in  the  same  way  at 
any  stage  of  the  action. 
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Vencido  el  t6rmino  del  traslado  sin  que  el  reo  responda  la  demanda  se  declara 
contestada  negativamente,  a  soHcitud  del  actor;  y  luego  se  cita  para  sentencia  y 
se  dicta  el  fallo  si  la  cuesti6ii  es  de  puro  derecho. 

Si  el  demandado  incurre  en  contumacia  y  la  accion  es  real,  puede  pedir  el  actor, 
en  lugar  de  continuar  el  juioio  con  los  estrados,  la  entrega  de  la  cosa  demandada, 
mediante  fianza  que  asegure  la  devolucion  y  pago  de  costas  para  el  caso  de  que, 
saUendo  el  reo  al  juicio,  fuese  absuelto ;  fianza  y  derecho  que  duran  dos  afios  tra- 
tandose  de  muebles. 

VI.  Prueba. 

Si  la  demanda  6  contestacion  contiene  puntos  de  hecho,  se  recibe  el  juicio  a 
prueba  por  el  termino  ordinario  de  cuarenta  dias,  a  menos  que  las  partes  convengan 
en  darlo  por  concluido  antes. 

Cuando  hay  necesidad  de  recibir  alguna  prueba  fuera  de  la  RepubHca,  toda 
vez  que  se  soUcite  dentro  de  los  ocho  dias  siguientes  al  de  la  apertura,  se  otorga 
el  termino  extraordinario,  con  un  maximun  de  dos  meses  para  las  dUigencias  que 
deben  practicarse  en  Centro  America,  y  de  seis  meses  para  las  que  deben  prac- 
tioarse  en  otro  punto  de  America  6  del  Mundo.  La  soHcitud  del  termino  extra- 
ordinario se  tramita  confiriendo  traslado  por  dos  dias  a  la  parte  contraria  y 
fallandose  el  articulo  dentro  de  las  cuarenta  y  ocho  horas  siguientes.  Se  otorga 
dicho  termino  extraordinario,  unicamente  para  las  pruebas  que  lo  motivan,  y  con- 
cluye  luego  que  estas  se  rinden,  aunque  no  haya  expirado  todo  el  plazo. 

Si  el  derecho  se  funda  en  leyes  extranjeras,  debe  probarse  la  existencia  de  estas. 

Los  medios  de  prueba  reconocidos  son:  1.°  La  confesion;  —  2.°  El  juramento 
decisorio ;  —  3.  °  Instrumentos  pubhcos  y  autenticos ;  —  4.  °  Documentos  privados ;  — 
5.  °  Juicio  de  expertos ;  —  6.  °  Inspeccion  ocular ;  —  7.  °  Testigos ;  —  8.  °  Presunciones. 

Con  excepcion  de  las  informaciones  ad  'per'petuam,  de  la  confesion  y  de  los 
documentos  piibUcos,  aut6nticos  6  reconocidos,  las  diligencias  probatorias  solo  se 
reciben  durante  el  termino  ordinario.  Los  documentos  privados  se  aceptan  despues 
de  vencido  el  termino,  si  justifican  hechos  ocurridos  con  posterioridad. 

Las  diligencias  pedidas  en  tiempo  y  no  practicadas  por  causa  fortuita,  de  f uerza 
mayor  6  de  dolo  del  coUtigante,  se  reciben  dentro  del  termino  prorrogado  de  ocho 
dias;  y,  para  concederlo,  se  oye  al  cohtigante  por  dos  dias,  se  abre  a  prueba  la  arti- 
culacion  por  ocho  dias,  si  hay  necesidad;  y  se  resuelve  dentro  de  cuarenta  y  ocho 
horas  despues. 

Confesion. 
La  confesion  puede  ser  judicial  (cuando  se  hace  ante  Juez  competente,  ya  per- 
sonalmente  absolviendo  Posiciones,  ya  por  escrito  que  debe  ratificarse  ante  el  Juez) ; 
6  extra-judicial  (cuando  se  practica  ante  Juez  incompetente  6  ante  dos  testigos). 

Es  esencial  la  division  que  se  admite  de  la  confesion  en  simple  (la  que  reconoce 
lisa  y  llanamente  el  hecho)  y  cuahficada  (la  que  agrega  una  circunstancia  que  modi- 
fica  la  intencion  6  pregunta  del  interrogante) ;  y  si  la  circunstancia  agregada  es 
separable  del  hecho  por  haber  nacido  con  posterioridad  a  el,  la  confesion  cuahfi- 
cada es  divisible,  6  indivisible  cuando  la  repetida  circunstancia  no  es  separable  del 
hecho,  por  haber  nacido  con  anterioridad  6  al  mismo  tiempo  que  el. 

La  diferencia  es  importante  porque  la  confesion  dividua  solo  produce  efecto 
en  lo  que  perjudica  al  que  la  presta;  y  la  individua  es  aceptable  entera,  es  decir,  en 
lo  que  perjudica  y  en  lo  que  favorece  al  confesante. 

Este  debe  ser  citado  a  confesion  judicial  con  un  dia  de  anterioridad  y  tiene 
obhgacion  de  comparecer  personalmente,  si  el  actor  asi  lo  exije. 

Las  respuestas  han  de  ser  afirmativas  6  negativas,  toda  vez  que  las  preguntas 
versen  sobre  hechos  propios  del  que  declara,  quien  puede  agregar  las  expUcaciones 
que  estime  convenientes. 

Y  cuando  el  requerido  se  niega  a  responder  6  insiste  en  no  contestar  afirma- 
tivamente,  6  no  comparece  despues  de  la  segunda  citacion,  se  le  declara  confeso, 
previo  apercibimiento.  Al  interrogante,  a  la  vez,  se  le  reputa  confeso  sobre  los 
hechos  que  contienen  las  preguntas. 
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At  the  expiration  of  the  term  of  service  -without  the  defendant  answering  the 
claim,  he  is  declared  to  have  answered  in  the  negative  sense  on  the  application  of 
the  plaintiff;  and  forthwith  a  summons  for  judgment  is  issued  and  the  decision  is 
pronounced,  if  the  question  is  one  of  pure  law. 

If  the  defendant  is  guilty  of  contumacy  and  the  action  is  a  real  one,  the  plaintiff, 
instead  of  the  action  continuing  in  the  Halls  of  Justice,  may  ask  for  delivery  of  the 
thing  claimed,  on  giving  security  for  its  return  and  for  payment  of  the  costs,  in  the 
event  of  the  defendant  appearing  in  the  action  and  being  absolved;  a  security  and 
right  which  in  the  case  of  movables  last  for  two  years. 

VI,  The  proof. 

When  the  claim  or  answer  contains  points  of  fact,  the  action  is  received  to  proof 
for  the  ordinary  term  of  forty  days,  unless  the  parties  agree  to  conclude  it  earUer. 

When  it  is  .necessary  to  take  some  evidence,  outside  the  RepubUc,  and  it  is 
applied  for  within  eight  days  following  the  commencement, 'an  extraordinary  term 
is  granted,  with  a  maximum  of  two  months  for  evidence  which  has  to  be  taken  in 
Central  America,  and  of  six  months  for  that  which  has  to  be  taken  in  any  other  place 
in  America  or  the  World.  The  apphcation  for  an  extraordinary  term  proceeds 
by  serving  it  for  two  days  on  the  opposite  party,  and  the  decision  of  the  interlocutory 
matter  is  pronounced  within  forty-eight  hours  following.  The  said  extraordinary 
term  is  only  granted  for  the  evidence  which  occasions  it,  and  concludes  as  soon  as 
it  is  given  although  the  whole  term  has  not  expired. 

When  a  right  is  based  on  foreign  law,  the  existence  thereof  must  be  proved. 

The  recognised  means  of  proof  are:  1.  Admissions;  —  2.  Decisory  oaths;  — 
3.  Public  and  authenticated  instruments;  —  4.  Private  documents;  —  5.  Opinions 
of  experts;  —  6.  Ocular  inspection;  —  7.  Witnesses;  —  8.  Presumptions. 

With  the  exception  of  informations  to  perpetuate  testimony,  admissions  and 
pubhc,  authenticated  or  acknowledged  documents,  evidence  is  only  received  during 
the  ordinary  term.  Private  documents  are  accepted  after  the  expiration  of  the  term 
when  they  prove  facts  which  occurred  subsequently. 

Evidence  which  is  apphed  for  in  good  time,  but  which  is  not  taken  in  conse- 
quence of  a  fortuitous  cause,  of  vis  Tnajor  or  the  fraud  of  the  co-Htigant,  is  received 
within  the  extended  term  of  eight  days;  and  for  the  purpose  of  granting  this,  the  co- 
Utigant  is  heard  for  two  days,  the  interlocutory  apphcation  is  opened  for  evidence 
for  eight  days,  if  necessary;  and  it  is  decided  within  forty-eight  hours  afterwards. 

Admissions. 

Admissions  may  be  judicial  (when  made  before  a  competent  Judge,  either  by 
personally  answering  interrogatories,  or  by  a  document  which  must  be  confirmed 
before  the  Judge) ;  or  extrajudicial  (when  made  before  a  Judge  without  jurisdiction 
or  in  the  presence  of  two  witnesses). 

There  is  an  essential  and  admitted  distinction  between  a  simple  admission 
(which  openly  and  frankly  acknowledges  a  fact)  and  a  quahfied  admission  (which 
adds  a  circumstance  modifying  the  meaning  or  question  of  the  interrogator);  and 
if  the  added  circumstance  is  separable  from  the  fact,  through  its  having  arisen 
subsequently  to  it,  the  quahfied  admission  is  divisible,  but  it  is  indivisible  when 
the  said  circumstance  is  inseparable  from  the  fact,  through  its  having  arisen  pre- 
viously to  or  contemporaneously  with  it. 

The  distinction  is  important,  because  a  separable  admission  is  only  operative 
in  so  far  as  it  prejudices  the  person  who  makes  it;  and  an  inseparable  admission 
is  receivable  as  a  whole,  that  is  to  say,  both  in  so  far  as  it  prejudices  and  in  so  far 
as  it  favours  the  person  making  the  admission. 

The  latter  must  be  summoned  to  make  an  admission  in  Court  by  a  day's  notice, 
and  is  bound  to  appear  in  person,  if  the  plaintiff  so  requires. 

The  answers  must  be  affirmative  or  negative,  whenever  the  questions  concern 
the  individual  acts  of  the  person  giving  the  evidence,  but  he  may  add  such  explan- 
ations as  he  deems  fit. 

And  when  the  deponent  refuses  to  answer  or  insists  on  not  answering  affirmatively 
or  fails  to  appear  after  a  second  citation,  he  is  declared  to  have  admitted,  after  re- 
ceiving a  warning  notice.  The  questioner,  on  the  other  hand,  is  held  to  have  admitted 
the  facts  contained  in  the  questions. 
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La  confesion  judicial  clara,  precisa,  no  forzada  y  sobre  cosa  oierta,  forma  plena 
prueba  contra  el  que  la  hace;  y  si  contiene  reconocimiento  de  la  verdad  de  la  de- 
manda,  termina  el  juicio. 

La  extrajudicial  solo  se  tiene  como  principio  de  prueba,  salvo  que,  hecha  ante 
Juez  incompetente,  ambas  partes  lo  hayan  reputado  apto  al  tiempo  de  la  diligenoia. 

Juramento  decisorio. 
El  actor  6  el  reo,  a  falta  de  prueba,  6  si  no  quieren  continuar  el  juicio,  pueden, 
cualquiera  que  sea  el  estado  de  la  contienda,  deferir  al  juramento  del  contrario  y 
convenir  en  que  se  faUe  la  causa  de  conformidad  con  lo  que  este  declare,  toda  vez 
que  su  declaracion  recaiga  sobre  hechos  propios  (y  que  el  declarante  sea  mayor  de 
edad  y  capaz):  con  lo  cual  termina  el  pleito. 

Se  tiene  por  confeso  al  que  rehusa  prestar  el  juramento  e  incurre  en  contumacia; 
pero  el  reo  esta  facultado  para  eximirse  de  la  declaracion  jurada,  defiriendo,  a  su 
vez,  al  juramento  del  actor,  quien,  en  ningun  caso,  puede  eludirlo. 

Instrumentos  publicos. 
Tales  son  los  que  se  otorgan  ante  Notario  con  las  formalidades  legales. 

Los  documentos  publicos  otorgados  en  pais  extranjero  deben  ser  autenticados 
en  la  Legacion  6  Consulado  de  Guatemala  que  exista  en  ese  pais  y,  a  falta  de  Agente 
diplomatico  6  consular,  por  el  Ministerio  de  Estado  de  la  misma  nacion;  y  siempre 
legalizados  en  el  Ministerio  de  Relaciones  de  Guatemala.  Si  fueron  extendidos  en 
otro  idioma  que  no  sea  el  nacional,  ban  de  presentarse  a  los  Tribunales,  vertidos  al 
CasteUano  por  un  Traductor  Jurado.  Y,  ademas,  en  todo  caso,  necesitan  el  'pase 
del  Presidente  de  la  Corte  Suprema  de  Justicia. 

Los  documentos  publicos,  otorgados  legalmente,  hacen  fe  y  plena  prueba  en 
juicio,  con  excepcion  del  referente  sin  su  referido,  del  anexo  sin  su  principal  y  del 
testimonio  de  testimonio.  Su  efecto  es  indivisible,  es  decir,  que  deben  producirlo, 
asi  en  lo  favorable,  como  en  lo  adverse  para  cualquiera  de  las  partes. 

Los  otorgados  en  pais  extranjero  producen  fe  plena  si  estan  legalizados  como 
se  ha  dicho;  de  lo  contrario  solo  tienen  el  valor  de  instrumentos  privados,  a  menos 
que  recaigan  sobre  cosas  6  contratos  prohibidos  por  las  leyes  de  la  Repubboa,  en 
cuyo  caso  carecen  de  valor  legal. 

Deducida  la  nulidad  6  falsedad  de  un  instrumento  ptiblico,  este  produce  todos 
sus  efectos  mientras  no  se  decida  en  juicio  sobre  el  particular,  siempre  que,  si  se 
trata  de  la  falsedad,  el  interesado  en  la  ejecucion  del  documento  preste  fianza  para 
las  resultas  de  tal  accion. 

Si  un  documento  es  presentado  al  vencerse  6  vencido  el  termino  probatorio 
yse  redarguye  de  falsedad  6  nulidad,  al  efecto  se  recibe,  otra  vez,  el  juicio  d  prueba 
por  un  termino  que  no  exceda  de  la  mitad  del  ordinario. 

Instrumentos  autenticos. 

Son  los  extendidos  por  los  funcionarios  publicos  en  materia  relativa  a  las 
funciones  que  ejercen  y  con  las  formalidades  necesarias;  y  por  los  Mnistros  y  Con- 
sules  guatemaltecos  en  los  paises  en  donde  estan  acreditados,  en  ejercicio  de  sus 
atribuciones. 

Hacen  fe  publica,  producen  plena  prueba  y  son  exequibles  sin  previa  verificacion 
dado  que,  por  su  materia  y  forma,  no  resulten,  sin  necesidad  de  comprobacion, 
contrarios  a  las  disposiciones  legales  para  su  validez. 

Instrumentos  privados. 

Son  aceptados  cuando  la  ley  no  requiere  la  solemnidad  del  instrumento  publico ; 
y  se  califican  como  tales  los  no  clasificados  entre  los  publicos,  ni  entre  los  autenticos. 

Los  principales  en  materia  mercantU  son  los  vales,  pagares  y  libranzas;  las 
letras  de  cambio,  lacorrespondenciayla  contabilidad.  Esta  ultima  produce,  siempre, 
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A  clear,  precise  and  free  admission  concerning  a  certain  tiling,  affords  complete 
proof  against  the  person  making  it;  and  if  it  contains  an  acknowledgment  of  the 
truth  of  the  claim,  the  action  is  at  an  end. 

An  admission  out  of  Court  is  only  considered  as  a  foundation  of  proof,  unless, 
when  it  is  made  before  a  Judge  without  jurisdiction,  both  parties  have  treated 
him  as  having  jurisdiction  at  the  time  of  the  evidence  being  given. 

Decisory  oaths. 

In  the  absence  of  evidence,  or  if  they  do  not  wish  to  continue  the  action,  either 
the  plaintiff  or  defendant,  whatever  be  the  stage  of  the  contest,  may  tender  an 
oath  to  the  opposite  party  and  agree  that  the  cause  shall  be  determined  in  accord- 
ance with  what  the  latter  declares,  whenever  his  declaration  concerns  his  individual 
acts  and  the  deponent  is  of  full  age  and  has  legal  capacity;  and  with  that  the  action 
ends. 

A  person  who  refuses  to  take  the  oath  is  held  to  have  admitted  and  becomes 
contumacious ;  but  the  defendant  in  order  to  exempt  himself  from  a  sworn  declaration 
has  the  power  of  tendering  an  oath  to  the  plaintiff,  in  his  turn,  and  the  latter  carmot 
elude  this  in  any  event. 

Public  instruments. 

These  are  instruments  executed  in  the  presence  of  a  Notary,  with  the  legal 
formaUties. 

Notarial  documents  executed  in  a  foreign  country  must  be  authenticated 
in  the  Legation  or  Consulate  of  Guatemala  existing  in  that  country  and,  failing  a 
diplomatic  or  consular  agent,  by  the  Minister  for  Foreign  Affairs  of  the  same  Nation ; 
and  they  must  always  be  legahsed  in  the  Ministry  of  Foreign  Relations  of  Guate- 
mala. When  they  have  been  drafted  in  a  language  which  is  not  the  National  language, 
they  must  be  produced  to  the  Tribunals,  as  translated  into  Spanish  by  a  sworn 
translator.  And  fiurther,  they  require  in  aU  cases  the  approval  of  the  President 
of  the  Supreme  Court  of  Justice. 

Notarial  documents,  lawfully  executed,  are  sufficient  and  complete  evidence 
in  an  action,  except  a  document  referring  to  another  which  is  not  produced,  or  an 
annexed  document  without  the  principal  document,  or  a  certified  copy  of  a  certified 
copy.  Their  effect  is  indivisible,  that  is  to  say,  they  must  take  effect  both  in  so  far 
as  they  are  favourable  and  unfavourable  to  any  of  the  parties. 

Documents  executed  in  a  foreign  country  are  complete  evidence  when  they 
are  legalised  as  already  stated.  Otherwise  they  have  only  the  effect  of  private  in- 
struments, unless  they  concern  things  or  contracts  which  are  prohibited  by  the 
law  of  the  Republic,  in  which  case  they  have  no  legal  value. 

A  notarial  instrument,  although  attacked  for  being  void  or  forged,  produces 
its  full  effect  until  a  decision  on  the  matter  is  given  in  an  action,  provided  however 
that  in  a  question  of  forgery  the  person  interested  in  the  execution  of  the  document 
may  give  security  for  the  results  of  the  said  action. 

When  a  document  is  produced  at  or  after  the  expiration  of  the  time  for  evidence, 
and  it  is  impeached  as  forged  or  void,  the  action  is  again  received  to  proof  for  that 
purpose,  for  a  term  not  exceeding  half  the  ordinary  time. 

Authenticated  instruments. 

Are  those  drawn  up  by  public  officials  in  matters  relating  to  the  functions 
exercised  by  them  and  with  the  necessary  f ormahties ;  or  by  the  Ministers  or  Con- 
suls of  Guatemala  in  the  countries  to  which  they  are  accredited,  as  in  the  exercise 
of  their  attributes. 

They  involve  the  public  faith,  afford  complete  evidence  and  are  available  without 
previous  verification,  granted  that,  without  the  necessity  of  proving  them,  their 
matter  and  form  do  not  appear  to  be  contrary  to  the  legal  provisions  for  their 
validity. 

Private  instruments. 

Are  accepted  whenever  the  law  does  not  require  the  solemnity  of  a  notarial 
instrument ;  and  documents  which  are  not  classed  among  notarial  or  authenticated 
instruments  are  so  characterised. 

The  principal  private  documents  in  commercial  matters  are  vales,  promissory 
notes  and  drafts;  bills  of  exchange,  correspondence  and  books  of  account.    The 
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efecto  probatorio  en  contra  del  que  la  lleva  6  presenta;  y,  en  su  favor,  si  las  partidas 
aparecen  acreditadas  con  documentos  fehacientes,  si  Uenan  otros  requisitos  que 
seria  largo  enumerar,  y  en  los  casos  que  determina  el  Codigo  de  Comercio. 

Para  que  los  demas  documentos  privados  prueben  en  juicio,  fuerza  es  que 
esten  reconocidos  judicialmente  y  bajo  juramento,  por  los  otorgantes  6  sus  per- 
soneros;  por  quienes  los  subscribieren  a  ruego  de  los  interesados  incapaces  de  firmar; 
y  por  los  testigos  firmantes,  si  los  hubo,  en  caso  de  no  obtenerse  el  reconooimiento 
de  aqueUos.  Los  tramites  necesarios  para  obtenerse  el  reconooimiento  de  docu- 
mentos, son  identicos  a  los  requeridos  para  la  absolucion  de  Posiciones.  Recono- 
cida  la  firma  y  no  el  contenido  del  documento  privado,  &te  hace  plena  prueba 
mientras  no  se  acredite  lo  contrario  de  Jo  que  del  mismo  se  deduce.  Las  cartas 
dirigidas  a  diversa  persona  de  la  que  tiene  el  derecho,  y  en  las  que  se  refiere  una 
obligacion,  no  prueban  plenamente,  ni  aun  reconocidas. 

Juicio  de  expertos. 

En  los  negocios  que  requieren  conocimientos  tecnicos,  ambas  partes  nombran 
un  solo  experto,  si  hay  acuerdo ;  y,  no  habiendolo,  cada  parte  6  las  que  tienen  identi- 
cas  pretensiones  designan  su  experto  dentro  de  tres  dias  siguientes  a  la  notificacion 
del  auto  en  que  se  manda  hacer  el  nombramiento.  Vencido  el  termino  sin  que  una 
parte  6  ambas  cumplan  el  mandato,  hace  el  Juez  la  designacion.  El  mismo  Juez 
ehge  un  experto  entre  los  propuestos  por  los  interesados,  cuando,  siendo  varies 
los  que  representan  un  mismo  derecho,  no  pueden  ponerse  de  acuerdo;  y  tambien 
nombra  un  tercero,  para  el  caso  de  discordia,  si  los  litigantes  no  convienen  en  la  per- 
sona que  ha  de  ejercer  este  cargo. 

Aceptado  el  cargo  por  los  expertos  y  discernido  que  les  es,  el  Juez  senala  dia 
y  hora  para  que  practiquen,  unidos,  la  dihgencia,  a  presencia  de  las  partes,  si  lo 
desean  para  presentar  las  observaciones  conducentes  a  su  derecho.  Y  despues  de 
deUberar,  solos,  los  expertos  dictaminan  inmediatamente,  a  ser  posible,  y  juntos 
los  que  resultan  conformes.  A  falta  de  conformidad  entre  ellos  es  Uamado  el  ter- 
cero, quien  practica  la  diUgencia  solo,  6  asociado  de  los  demas,  segiin  los  litigantes 
lo  piden  y  el  Juez  lo  dispone. 

El  dictamen  jurado  y  asertivo  del  perito  competente,  nombrado  por  ambas 
partes;  el  de  dos  expertos  conformes;  6  el  del  tercero  dirimente,  en  los  respectivos 
casos,  hacen  probanza  plena,  exceptuando  el  caso  de  inspeccion  ocular  si  el  (fictamen 
fuere  contrario  a  lo  que  el  Juez  percibio  por  sus  sentidos;  y  el  de  cotejo  de  firmas 
negadas  6  no  reconocidas,  en  el  cual  el  informe  pericial  solo  produce  semi-plena 
prueba. 

Inspeccion  ocular. 

Con  previa  y  determinada  citacion  para  el  efecto,  se  practica,  a  peticion  de  parte 
6  de  oficio,  el  reconooimiento  judicial,  al  cual  pueden  concurrir  los  litigantes  y  sus 
Abogados. 

Hace  plena  prueba,  practicado  sin  expertos,  en  materia  que  no  requiere  cono- 
cimientos tecnicos. 

Habiendo  necesidad  de  expertos,  6  testigos,  concurren  a  la  diligencia;  y  sus 
informes  6  declaraciones  se  hacen  constar  en  el  acta  que  del  reconooimiento  se 
extiende. 

Testigos. 

Cuando  el  valor  del  contrato  discutido  no  es  mayor  de  quinientos  pesos  y  en 
los  casos  en  que  la  ley  no  determina  especialmente  otro  medio  de  prueba,  se  admite 
la  testimonial,  pero  no  contra  y  fuera  de  lo  contenido  en  los  documentos  publicos 
6  privados  reconocidos,  a  menos  que  se  discuta  su  nuUdad  6  falsedad. 

Los  testigos  deben  ser  y  haber  sido  capaces,  por  su  Hbertad  y  conocimiento, 
al  tiempo  de  declarar  y  cuando  ocurrio  el  hecho  que  motiva  la  declaracion;  han 
de  ser  idoneos  por  su  edad,  probidad  y  condicion,  6  imparciales  en  el  juicio  en  que 
declaran.  Para  declarar  en  las  causas  civiles  necesitan  haber  cumphdo  doce  aiios 
en  la  epoca  en  que  ocurrieron  los  hechos  que  se  discuten,  y  dieciseis  al  tiempo  de 
prestar  su  declaracion. 
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latter  always  have  probatory  force  against  the  person  who  keeps  or  produces  them ; 
and  are  evidence  in  his  favour  when  the  items  appear  to  be  proved  by  authoritative 
documents,  when  they  fulfil  other  requirements  which  wiU  be  enumerated  at  large, 
and  in  the  cases  determined  by  the  Code  of  Commerce. 

In  order  that  other  private  documents  may  be  evidence  in  an  action,  it  is  ne- 
cessary for  them  to  be  acknowledged  in  Court  on  oath,  by  the  parties  thereto  or  their 
representatives;  by  persons  signing  them  at  the  request  of  persons  interested  who 
are  unable  to  sign ;  and  by  the  attesting  witnesses,  if  any,  in  the  event  of  the  acknow- 
ledgments of  the  former  not  being  obtained.  The  procedure  necessary  for  obtaining 
the  acknowledgment  of  documents  is  identical  with  that  required  for  answering 
interrogatories.  The  acknowledgment  of  the  signature,  but  not  of  the  contents 
of  a  private  document,  is  complete  evidence  as  long  as  there  is  no  proof  of  the  con- 
trary of  the  deductions  therefrom.  Letters  which  are  addressed  to  a  person  different 
from  the  person  entitled,  wherein  an  obhgation  is  referred  to,  are  not  complete 
evidence,  even  when  they  are  acknowledged. 

Opinions  of  experts. 

In  matters  which  require  technical  knowledge,  both  parties  appoint  a  single 
expert,  if  they  are  in  accord ;  and  when  they  are  not,  each  party  or  those  who  have 
the  same  claims  appoint  their  expert  within  the  three  days  following  the  notification 
of  the  order  directing  them  to  make  the  appointment.  When  the  term  expires 
without  one  or  both  parties  fulfilling  the  order,  the  Judge  makes  the  appointment. 
The  said  Judge  choses  an  expert  from  among  those  proposed  by  the  interested 
persons  when  several  persons  represent  the  same  right  and  are  unable  to  come  to 
an  agreement ;  and  he  also  appoints  a  third  for  the  event  of  a  disagreement,  when  the 
litigants  fail  to  agree  on  the  person  who  is  to  exercise  this  office. 

When  the  office  has  been  accepted  by  the  experts  and  it  is  known  who  they  are, 
the  Judge  names  a  day  and  hour  for  them  to  meet  to  perform  the  operation  in  the 
presence  of  the  parties,  in  case  they  desire  to  present  observations  material  to  their 
rights.  After  deUberating  alone,  the  experts  give  their  opinion  immediately,  if  it 
is  possible,  those  who  are  in  accord  giving  a  joint  opinion.  In  the  absence  of  con- 
formity in  their  opinions  the  umpire  is  called  in,  and  he  performs  the  operation  either 
alone  or  associated  with  the  others,  as  the  litigants  request  or  the  Judge  directs. 

The  sworn  and  affirmative  opinion  of  a  competent  expert  appointed  by  both 
parties;  that  of  two  experts  in  agreement;  or  of  the  third  acting  as  umpire,  as  the 
case  may  be,  afford  complete  evidence,  saving  the  case  of  ocular  inspection,  if  the 
opinion  is  contrary  to  what  the  Judge  perceived  by  his  senses;  and  that  by  com- 
parison of  signatures  denied  or  not  acknowledged,  in  which  a  report  by  experts 
only  produces  partial  proof. 

Ocular  inspection  (view). 

After  a  definite  summons  for  the  purpose,  an  examination  by  the  Court  takes 
place,  either  on  apphcation  by  one  of  the  parties  or  on  the  initiative  of  the  Court, 
and  this  may  be  attended  by  the  Utigants  and  their  advocates. 

It  affords  complete  evidence  when  it  takes  place  without  experts,  in  matters 
which  do  not  require  technical  knowledge. 

When  it  is  necessary  for  experts  or  witnesses  to  attend  the  operation,  their 
reports  or  statements  are  set  out  in  the  record  to  be  drawn  up  of  the  examination. 

Witnesses. 

When  the  value  of  the  contract  in  dispute  is  not  more  than  five  hundred  'pesos 
and  in  cases  wherein  the  law  does  not  specially  fix  other  means  of  proof,  parol 
evidence  is  admitted,  but  not  in  opposition  to  or  apart  from  the  contents  of  notarial 
instruments  or  private  acknowledged  documents,  unless  their  nullity  or  forgery 
is  in  dispute. 

The  witnesses  must  be  and  have  been  legally  capable  as  regards  their  freedom 
and  knowledge,  both  at  the  time  of  giving  evidence  and  when  the  fact  occasioning 
their  statements  occurred;  they  must  be  fit  witnesses  as  regards  their  age,  probity 
and  status,  and  be  impartial  in  respect  of  the  action  in  which  they  give  evidence. 
For  giving  evidence  in  civil  causes,  they  require  to  have  been  over  twelve  years  of 
age  at  the  time  when  the  facts  in  dispute  occurred,  and  sixteen  at  the  time  of 
giving  their  evidence. 
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El  litigante  que  promueve  la  prueba  presenta  su  interrogatorio  escrito,  del 
cual  se  da  conocimiento  y  copia  al  contrario,  a  fin  de  que  pueda  repreguntar  a  los 
testigos.  Estos  dan  su  testimonio  por  declaracion  jurada,  asistidos  de  un  int^rprete 
titulado  los  que  ignoran  el  Castellano;  debiendo  citarse  para  la  diligencia  con  tres 
dias  de  anticipacion. 

Los  que  tienen  legitimo  impedimento  no  estan  obUgados  a  declarar  como 
testigos.  Tampoco  lo  estan  los  individuos  del  Cuerpo  Diplomatico,  quienes,  si  a 
bien  lo  tienen,  emiten  informe  por  el  organo  correspondiente. 

Hasta  seis  testigos,  por  cada  hecho,  se  admiten  a  cada  parte;  y  se  gradtia  la 
prueba  por  la  imparcialidad  y  numero  de  los  declarantes,  y  por  la  condicion  de  las 
declaraeiones  segun  resulten,  6  no,  verdaderas  en  el  sentido  legal.  Ordinariamente 
dos  testigos  idoneos,  presenciales  y  contestes  hacen  plena  prueba.  Las  tachas  de 
los  testigos  se  verifican  dentro  del  t6rmino  probatorio,  prorrogable  hasta  seis  dias 
con  tal  objeto,  admitiendose  hasta  seis  testigos. 

Presunciones. 

Presuncion  es  la  consecuencia  que  la  ley  (presuncion  legal)  6  el  Juez  (presun- 
cion  humana),  deducen  de  un  hecho  conocido,  para  averiguar  la  verdad  de  otro 
desconocido. 

Existe  presuncion  legal :  cuando  la  ley  la  establece  expresamente,  6  cuando  la 
consecuencia  se  deriva  inmediata  y  directamente  de  la  ley;  y  humana,  cuando  de 
un  hecho  probado  se  deduce  otro  que  es  consecuencia  necesaria  6  infalible  de  aquel. 

Solo  esta  obhgado  &  probar  una  presuncion  legal  el  que  la-  tiene  a  su  favor, 
y  contra  ella  se  admite  prueba,  a  no  ser  cuando  expresamente  lo  prohibe  la  ley  6 
cuando  la  consecuencia  de  la  presuncion  es  anular  un  acto  6  negar  una  accion^)  si 
la  misma  ley  no  ha  reservado  el  derecho  de  probar. 

En  los  dos  ultimos  casos  las  presunciones  legales  hacen  plena  comprobacion. 
En  los  demas  casos  tambien  producen  plena  prueba;  pero  mientras  no  se  demuestre 
lo  contrario. 

Contra  las  presunciones  humanas  se  admite  siempre  prueba;  y  no  sirven  para 
demostrar  actos  que  deben  constar  de  modo  expreso,  quedando  al  criterio  judicial 
el  valor  que  deba  darseles,  atendida  su  gravedad,  precision  y  concordancia,  la 
naturaleza  y  prueba  de  los  hechos,  y  el  enlace  natural,  mas  6  menos  necesaiio,  que 
existe  entre  la  verdad  conocida  y  la  que  se  busca. 

VII.  Agregacion  de  pruebas. 

Vencido  el  termino  ordinario,  la  prorroga,  6  el  extraordinario,  segun  el  caso, 
el  Juez,  de  oficio,  manda  unir  las  pruebas  a  los  autos  y,  practicada  la  agregacion 
por  el  escribano  actuario,  se  presentan  los. 

VIII.  Alegatos. 

Para  tal  fin  se  conceden  los  autos  por  seis  dias  a  cada  parte,  comenzando  por 
el  actor,  6  por  doce  dias  cuando  es  extraordinario  el  volumen  de  lo  actuado. 

IX.  Citacidn  para  sentencia. 
Evacuado  el  ultimo  alegato,  6  devuelto  el  juicio  sin  alegar,  el  Juez  cita  a  las 
partes  para  dictar  sentencia  definitiva. 

X.  Sentencia. 

La  sentencia  definitiva  decide  del  negocio  principal  y  resuelve  cada  uno  de  los 
puntos  y  excepciones  perentorias  propuestos,  respectivamente,  en  la  demanda  y 
en  la  contestacion,  asi  como  la  reconvencion  y  su  respuesta,  si  las  hubo. 


1)  Cuando  la  ley  deolara  nulo  algun  acto,  con  el  fin  expreso  6  tacito  de  preoaver  un  fraude 
6  de  pro  veer  4  alglia  objeto  de  conveniencia  pfiblica  6  privada,  no  se  deja  de  aplicar  la  ley 
aimque  se  pruebe  que  el  acto  que  ella  anula  no  ha  sido  fraudulento  6  contrario  d  su  fin. 
(Art.  10  del  Codigo  Civil.) 
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The  litigant  who  puts  forward  the  evidence  presents  his  written  interrogations, 
of  which  he  gives  notice  and  a  copy  to  the  opposite  party,  so  that  he  may  cross- 
examine  the  witnesses.  They  give  their  evidence  by  making  a  sworn  declaration, 
with  the  assistance  of  an  authorised  interpreter  when  they  do  not  know  Spanish. 
For  this  operation  they  must  be  summoned  by  three  days'  notice. 

Persons  who  are  subject  to  some  lawful  impediment  are  not  bound  to  declare 
as  witnesses.  Nor  are  the  members  of  the  Diplomatic  Body,  who,  if  they  think  fit, 
issue  their  information  through  the  proper  channel. 

Each  party  is  allowed  as  many  as  six  witnesses  to  each  fact ;  and  the  evidence 
is  appraised  according  to  the  impartiahty  and  number  of  the  witnesses,  and  to  the 
quaUty  of  their  statements,  according  as  they  appear  true  or  not,  in  a  legal  sense. 
Ordinarily,  two  competent  witnesses,  who  were  present  and  who  confirm  each 
other,  afford  complete  evidence.  Personal  objections  to  witnesses  are  made  within 
the  term  for  proof,  which  may  be  extended  for  six  days  with  that  object,  as  many 
as  six  witnesses  being  allowed. 

Presumptions. 

A  presumption  is  the  inference  which  the  law  (presumptio  juris)  or  the  Judge 
{presumptio  hominis)  deduces  from  a  known  fact,  for  ascertaining  the  truth  of  another 
unknown  fact. 

A  presumptio  juris  occurs  when  the  law  expressly  enacts  it,  or  when  the  in- 
ference is  derived  immediately  and  directly  from  the  law.  A  presumptio  hominis 
occurs  when  another  fact  is  deduced  from  a  proved  fact,  as  the  necessary  or  infal- 
lible inference  therefrom. 

The  party  who  has  a  presumptio  juris  in  his  favour  is  only  obliged  to  prove 
that.  Evidence  is  admitted  in  opposition  thereto,  unless  the  law  expressly  prohibits 
this  or  the  effect  of  the  presumption  is  to  annul  or  deny  a  right  of  action  i),  and  the 
same  law  has  not  reserved  the  right  of  proof. 

In  the  two  last  cases,  the  presumptiones  juris  afford  complete  proof.  In  other 
cases  also  they  afford  complete  proof,  provided  the  contrary  is  not  established. 

Evidence  is  always  allowed  in  opposition  to  presumptiones  hominis;  and  they 
are  not  available  for  proving  matters  which  have  to  be  proved  in  a  certain  manner. 
It  is  left  to  the  Judge  to  appraise  the  value  which  should  be  attributed  to  them  on 
consideration  of  their  seriousness,  precision  and  agreement,  shown  by  the  nature 
and  evidence  of  the  facts,  and  the  natural  and  more  or  less  necessary  connection 
which  exists  between  the  known  truth  and  the  truth  which  is  sought. 

.    VII.  Annexation  of  the  evidence. 

At  the  expiration  of  the  ordinary,  extended  or  extraordinary  term,  as  the  case 
may  be,  the  Judge  of  his  own  accord  orders  the  evidence  to  be  annexed  to  the 
record  and  when  it  has  been  annexed  by  the  Master,  the  record  is  presented. 

VIII.  Submissions. 

For  this  purpose  the  record  is  given  to  each  party  for  six  days,  commencing 
with  the  plaintiff,  or  for  twelve  days  when  the  record  is  of  extraordinary  volume. 

IX.  Citation  for  Judgment. 

When  the  last  submission  has  been  made  or  the  action  returns  without  sub- 
missions, the  Judge  summons  the  parties  for  the  purpose  of  pronouncing  final  judgment . 

X.  Judgment. 

The  final  judgment  decides  the  principal  matter  and  also  each  of  the  points 
and  peremptory  defences  put  forward  respectively  in  the  claim  and  answer,  as 
well  as  the  counterclaim  and  reply,  if  any. 


1)  When  the  law  declares  some  act  to  be  void,  with  the  express  or  tacit  intention  of 
preventing  fraud  or  securing  some  purpose  of  public  or  private  convenience,  the  law  is  still 
applied  although  it  is  proved  that  the  act  annulled  thereby  was  not  fraudulent  nor  contrary 
to  its  objects.     (Art.  10  of  the  Civil  Code.) 
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Vencidos  los  terminos  sin  interponerse  ninguno  de  los  recursos  de  los  cuales 
trataremos  en  el  lugar  que  corresponde,  el  interesado  puede  pedir  que  se  declare 
consentida  y  ejecutoriada  la  sentencia,  lo  que  se  verifica,  previo  traslado  a  la  otra 
parte  por  dos  dias.  El  auto  que  resuelve  sobre  el  particular,  es  apelable;  y  si  el  que 
obtuvo  la  sentencia  contraria  declarada  consentida,  prueba  que  tuvo  justa  causa 
para  que  no  le  haya  corrido  el  termino  de  la  apelacion,  el  Tribunal  de  Segunda 
Instancia  revoca  el  auto  y  retiene  la  causa  para  los  efectos  de  la  segunda  Instancia. 

Hay  otros  casos  en  que  la  sentencia  se  reputa  consentida,  seg^  se  vera  al  final, 
por  referirse  a  todos  los  juicios. 

Juicio  verbal. 

En  juicio  verbal  el  Juez  conoce,  siempre,  en  la  forma  ordinaria,  siendo  aplicable, 
al  efecto,  cuanto  dejamos  consignado  para  el  juicio  escrito,  salvo  lo  que  determina- 
mos  a  continuacion. 

Consignada  en  acta  la  demanda,  mediante  la  comparecencia  del  actor,  el  Juez 
libra  orden  al  demandado  para  que  se  presente  a  dar  su  respuesta  dentro  de  veinti- 
cuatro  horas,  con  apercibimiento  de  continuar  el  juicio  en  rebeldia. 

Reunidas  ambas  partes,  en  virtud  de  la  citaci6n,  el  Juez  las  oye  y  consigna  en 
acta,  como  las  demas  diligencias,  el  negocio  que  se  discute  y  los  fundamentos  alegados. 

Habiendo  conformidad  en  los  hechos,  6  presentadas  las  pruebas  en  el  acto, 
6  manifestando  los  Ktigantes  no  tenerlas,  se  dicta,  desde  luego,  la  sentencia. 

Si  una  de  las  partes  lo  solicita,  se  abre  el  juicio  a  prueba  por  el  termino  or- 
dinario  que,  en  este  caso,  es  de  veinte  dias. 

De  los  interrogatories  de  los  testigos  debe,  el  contrario,  imponerse  en  la  oficina, 
sin  recibir  copia;  y,  en  el  mismo  acto,  dirigir  a  los  declarantes  sus  repreguntas. 

Vencido  el  termino  probatorio,  el  Juez  cita  para  sentencia,  la  que  pronuncia 
dentro  de  tercero  dia. 

Para  los  juicios  verbales  esta  prohibida  la  intervencion  de  Abogados. 

Si  el  interes  que  se  ventila  no  es  mayor  de  cien  pesos,  no  hay  mas  recurso  que 
el  de  responsabiUdad  contra  la  resolucion  del  Juez ;  y  si  el  valor  del  juicio  no  excede 
de  veinte  pesos,  se  practica  este  in  voce,  quedando  constancia  en  un  libro. 

En  los  demas  casos,  no  interponiendose  recurso,  queda  ejecutoriada  la  sentencia 
del  Juez. 

Juicios  extraordinarios. 
I.  Juicio  ejecutivo. 

Tiene  por  objeto  hacer  efectivas  las  obHgaciones  fundadas  en  titulos  a  los  cuales 
la  ley  da  el  caracter  de  ejecutivos  y  que  son  los  siguientes:  1.°  La  confesion 
simple,  6  cualificada  dividua,  del  obUgado,  6  del  deudor,  prestada  judicialmente 
por  cantidad  liquida,  6  Hquidable  dentro  de  nueve  dias;  —  2.°  El  juramento  de- 
cisorio  sobre  obligacion  determinada,  6  cantidad  liquida;  —  3.°  El  testimonio  de 
una  escritura  publica,  expedido  en  debida  forma;  —  4.°  El  saldo  de  las  cuentas 
aprobadas  en  juicio;  —  5.°  El  saldo  de  las  cuentas  aprobadas  extrajudicialmente 
y  los  vales,  pagares  y  demas  documentos  simples  que  contengan  obligacion  de 
deber,  cuando  estan  judicialmente  reconocidos  conforme  a  las  prescripciones  ya 
expuestas,  siempre  que  en  si  tengan  fuerza  ejecutiva.  (No  necesita  de  recono- 
cimiento  judicial  un  documento  privado  con  legaHzacion  extrajudicial  de  firmas 
ante  Notario  y  dos  testigos);  —  6.°  Las  letras  de  cambio  y  Ubranzas,  sin  nece- 
sidad  de  reconocimiento  judicial,  respecto  al  aceptante  que,  al  tiempo  de  protestarle 
la  letra  por  falta  de  pago,  no  hubiere  opuesto  tacha  de  falsedad  a  su  aceptacion: 
—  7.°  Los  convenios  celebrados  en  el  acto  de  conciliacion  (antes  de  contestarse 
la  demanda  ordinaria),  y  los  que  en  el  curso  del  juicio,  6  fuera  de  el,  se  celebren 
ante  Juez  competente;  —  8.°  El  juicio  uniforme  de  contadores,  si  las  partes,  ante 
el  Juez  6  en  escritura  publica,  se  hubieren  sujetado  a  el  expresamente,  6  lo  hubieren 
aprobado;  —  y  9-°  Las  sentencias  que  causen  ejecutoria. 
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When  no  appeal  has  been  filed  before  the  expiration  of  the  terms  for  filing 
appeals,  of  which  we  shall  treat  in  the  proper  place,  the  person  interested  may  ask 
that  the  judgment  be  declared  to  be  consented  to  and  in  a  state  for  execution,  and 
this  takes  place  after  service  on  the  other  party  for  two  days.  The  order  deciding 
this  matter  is  appealable;  and  if  the  party  who  had  an  adverse  judgment  to  which 
he  has  been  declared  to  have  consented,  proves  that  he  had  just  cause  for  the  time 
for  appeal  not  to  have  run  as  against  him,  the  Tribunal  of  Second  Instance  reverses 
the  order  and  retains  the  cause  for  the  purposes  of  the  Second  Instance. 

There  are  other  cases  in  which  the  judgment  is  treated  as  consented  to,  as  will 
be  seen  at  the  end,  as  they  refer  to  aU  actions. 

,  Verbal  actions. 

The  Judge  always  tries  verbal  actions  in  the  ordinary  way,  and  what  we  have 
just  set  out  regarding  written  actions  apphes  for  that  purpose,  except  as  we  state 
hereafter. 

When  the  claim  has  been  set  out  in  a  written  document,  the  Judge,  on  the 
appearance  of  the  plaintiff,  issues  an  order  to  the  defendant  to  appear  to  give  his 
answer  within  twenty-four  hours,  with  a  warning  that  the  action  will  continue 
in  his  absence. 

When  both  parties  have  come  together  by  virtue  of  the  citation,  the  Judge  hears 
them  and  sets  out  in  a  document  the  matter  to  be  discussed  and  the  grounds  pleaded, 
together  with  all  other  orders  and  steps  in  the  action. 

When  the  facts  are  agreed,  or  on  production  of  evidence  at  the  time,  or  on  the 
litigants  making  known  that  they  have  none,  judgment  is  forthwith  pronounced. 

It  one  of  the  parties  so  requests,  the  action  is  opened  for  evidence  for  the  ordi- 
nary term,  which,  in  this  case,  is  twenty  days. 

The  opposite  party  must  inform  himself  of  the  interrogations  of  the  witnesses 
in  the  office  without  receiving  a  copy ;  and  at  the  same  time,  he  must  put  his  questions 
in  cross-examination  to  the  witnesses. 

At  the  expiration  of  the  term  for  evidence,  the  Judge  summons  for  judgment, 
and  this  he  pronounces  within  three  days. 

The  intervention  of  advocates  in  verbal  actions  is  forbidden. 

If  the  subject-matter  in  dispute  is  not  greater  than  one  hundred  pesos,  his  per- 
sonal liability  is  the  only  remedy  against  the  decision  of  the  Judge ;  and  if  the  value 
of  the  action  does  not  exceed  twenty  pesos,  the  proceedings  take  place  by  word  of 
mouth  and  are  taken  down  in  a  book. 

In  other  cases,  when  there  is  no  appeal  filed,  the  judgment  of  the  Judge  is  final. 

Extraordinary  actions. 

I.  Executive  actions. 

Executive  actions  are  intended  to  enforce  obligations  based  on  titles  to  which 
the  character  of  being  executive  is  attributed  by  the  law,  and  they  are  the  following : 
1.  A  simple  admission,  or  a  qualified  divided  admission  by  the  obligor  or  debtor, 
given  in  Court  for  a  liquid  amount,  or  one  which  can  be  liquidated  within  nine  days ; 

—  2.  A  decisory  oath  as  to  a  certain  obhgation  or  a  Hquid  sum;  — .  3.  A  certified 
copy  of  a  notarial  instrument,  issued  in  due  form;  —  4.  The  balance  of  accounts, 
proved  in  an  action;  —  5.  The  balance  of  accounts  settled  out  of  Court,  and  vales, 
promissory  notes  and  other  simple  documents  which  contain  debit  obHgations, 
when  they  are  verified  in  Court  according  to  the  provisions  already  explained, 
provided  that  they  have  an  inherent  executive  force.  (A  private  document  with 
extrajudicial  legalisation  of  the  signatures  in  the  presence  of  a  notary  and  two 
witnesses  does  not  require  verification  in  Court) ;  —  6.  Bills  of  exchange  and  drafts, 
without  the  necessity  of  judicial  verification  as  against  an  acceptor  who,  at  the  time 
of  the  bill  being  protested  for  non-payment,  has  not  objected  on  the  ground  of  the 
forgery  of  his  acceptance;  —  7.  Agreements  made  at  the  time  of  conciliation  pro- 
ceedings (before  the  ordinary  claim  is  answered),  and  those  made  before  a  competent 
Judge  in  the  course  of  the  action  or  outside  the  action ;  —  8.  The  unanimous  opinion 
of  accountants,  when  the  parties  have  expressly  submitted  thereto  in  the  presence 
of  the  Judge  or  by  notarial  instrument,  or  when  they  have  approved  the  same; 

—  and  9.  Final  judgments  (judgments  which  are  followed  by  execution). 
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Cuatro  clases  de  procedimiento  ejecutivo  estdn  determinadas :  El  de  la  pri- 
mera,  se  emplea  para  obtener  el  pago  de  una  cantidad;  —  El  de  la  segunda,  para 
hacer  efectiva  la  prestacion  de  im  hecho  cuando  el  titulo  que  apareja  la  ejecucion 
contiene  una  obligacion  de  hacer;  —  El  de  la  tercera,  para  lograr  el  cumplimiento 
de  la  obligacion  consistente  en  el  otorgamiento  de  una  escritura;  —  Y  el  de  la 
cuarta,  para  alcanzar  la  entrega  de  una  cosa  determinada  6  en  especie. 

En  el  primer  caso,  comienza  el  procedimiento  por  requirir  de  pago  al  deudor 
y  embargarle  bienes  suficientes  para  cubrir  la  deuda;  en  el  segundo,  y  tercero,  con 
el  senalamiento  de  un  termino  para  que  se  cumpla  la  obligacion;  y  en  el  cuarto,  con 
requirimiento  para  la  entrega  de  la  cosa,  y  el  secuestro  de  la  misma,  a  no  ser  que 
ya  no  exista,  caso  en  el  cual  se  embargan  bienes  equivalentes. 

De  preferencia  nos  referiremos  a  los  procedimientos  de  la  primera  clase,  marcando 
en  el  lugar  oportuno  la  diferencia  de  tramite  corresporidiente  a  los  juicios  de  la  segunda, 
de  la  tercera  y  de  la  cuarta  clase. 

Demanda. 

Ademas  de  los  requisites  senalados  para  la  demanda  ordinaria,  excepto  el 
ofrecimiento  de  prueba,  la  demanda  ejecutiva  ha  de  contener  los  siguientes,  so  pena 
de  ser  declarada  sin  lugar  y  condenarse  en  costas  al  actor:  1.°  Pedirse  lo  que 
legitimamente  se  debe  y  en  el  modo,  lugar  y  tiempo  expresados  en  la  obligacion;  — 
2.°  Prueba  de  que  la  condicion  esta  cumphda,  si  la  obUgacion  fu6  condicional;  — 
3.°  Solicitud  de  una  cosa  en  especie,  cuando  la  eleccion  corresponde  al  deudor;  — 
4.°  Juramento  de  que  la  obligacion  es  efectiva  y  de  que  no  esta  satisfecha  en 
todo  ni  en  parte;  y  5.°  Expresion  del  importe  de  los  intereses,  si  se  cobran;  y  del 
tiempo  en  que  se  hayan  devengado. 

Dentro  de  las  veinticuatro  horas  de  presentada  la  demanda,  libra  el  Juez  pro- 
videncia  en  los  terminos  que  hemos  senalado  para  cada  caso  de  ejecucion,  toda  vez 
que  esta  resulte  bien  aparejada. 

Embargo. 

Siendo  caso  de  embargo,  recae  este  en  la  garantia  especial  cuando  se  consign6 
en  la  obligacion.  A  falta  de  garantia,  6  cuando  ella  es  insuficiente,  en  los  bienes 
que  presenta  el  deudor,  prefiriendose  los  que  se  encuentran  en  el  lugar  del  juicio; 
y,  en  falta  de  una  y  otra  cosa,  en  los  bienes  que  aparecen,  por  el  orden  que  sigue : 
1.°  Dinero;  —  2.°  Efectos  de  comercio;  —  3.°  Muebles;  —  4.°  Inmuebles;  — 
5.°  Derechos  y  acciones. 

Quedan  exceptuados  de  embargo:  los  vestidos  y  muebles  comunes,  de  uso  del 
deudor,  de  su  mujer  y  de  sus  hijos,  no  siendo  de  lujo,  segun  las  circunstancias  de 
la  persona  y  segun  lo  estime  el  Juez;  los  efectos,  animales,  hbros,  instrumentos  6 
utiles  indispensables  para  la  industria,  profesion,  arte  u  oficio  a  que  el  deudor  esta 
dedicado;  los  derechos  de  usufructo  (no  el  ejercicio  y  sus  frutos),  uso  y  habitacion; 
y  las  servidumbres  sin  el  inmueble  que  las  domina. 

En  cuanto  a  sueldos  6  salaries  personales  solo  cabe  embargar  la  cuarta  parte 
de  su  valor  total  si  es  menor  de  $  800  al  ano;  la  tercera  parte  desde  |  800  a  $  2000; 
y  la  mitad  importando  de  2000  en  adelante. 

Del  embargo  de  bienes  raices  se  toma  razon  en  el  Registro  correspondiente, 
a  peticion  del  actor;  y  si  estan  arrendados,  se  notifica  a  los  arrendatarios  la  obh- 
gacion  de  entregar  al  depositario  la  renta. 

Deposito. 

Los  bienes  embargados  se  depositan,  al  verificarse  la  traba,  en  persona  de 
honradez  y  responsabilidad,  excepcion  hecha  de  los  inmuebles,  los  cuales  se  sujetan 
a  la  inspeccion  de  un  interventor  que  asiste  a  la  recoleccion  de  los  frutos  y  los  guarda ; 
y,  solo  en  caso  de  que  las  circunstancias  lo  exijan,  decreta  el  Juez  el  efectivo  depo- 
sito, si  estima  atendibles  las  razones  del  ejecutante. 

Citacion  de  remate. 

Inmediatamente  despues  del  embargo  se  pide,  y  el  Juez  provee,  citacion  de 
remate  al  deudor  quien,  dentro  de  los  tres  dias  siguientes  a  la  fecha  en  que  es  noti- 
ficado,  puede  pagar  su  deuda,  u  oponerse  a  la  ejecucion  con  las  mismas  excepciones 
admisibles  en  juicio  ordinario;  mas,  si  el  procedimiento  tiene  por  base  una  sen- 
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There  are  four  determined  kinds  of  executive  proceedings:  The  first  kind  is 
employed  for  obtaining  payment  of  a  sum  of  money;  —  The  second  for  the  enforcing 
performance  of  an  act,  when  the  title  on  which  execution  is  based  contains  an  obh- 
gation  to  do  a  thing;  —  The  third  is  employed  for  obtaining  the  performance  of 
an  obligation  to  execute  a  document;  —  And  the  fourth,  for  obtaining  dehvery 
of  a  certain  or  specific  thing. 

In  the  first  case,  proceedings  begin  by  requesting  the  debtor  to  pay  and  by 
arresting  sufficient  property  to  meet  the  debt;  in  the  second  and  third,  by  fixing 
a  time  within  which  the  obligation  is  to  be  performed;  and  in  the  fourth  by  re- 
questing the  dehvery  of  the  thing  and  sequestration  thereof,  unless  it  is  no  longer 
in  existence,  in  which  event  property  of  equal  value  is  seized. 

We  will  first  refer  to  the  proceedings  of  the  first  kind,  and  in  the  proper  places 
we  will  mark  the  differences  of  procedure  in  the  actions  of  the  second,  third  and 
fourth  kinds. 

Claims. 

With  the  exception  of  the  giving  of  evidence,  and  in  addition  to  the  require- 
ments laid  down  for  ordinary  claims,  the  executive  claim  has  to  contain  the  follow- 
ing particulars,  on  pain  of  its  being  declared  to  be  bad  and  of  the  plaintiff  being 
condenmed  in  costs:  1.  A  request  for  what  is  lawfully  due  and  in  the  mode,  place 
and  time  expressed  in  the  obhgation;  —  2.  Proof  that  the  condition  is  fulfilled, 
if  the  obligation  is  conditional ;  —  3.  A  request  for  a  specific  thing,  when  the  choice 
is  the  debtor's;  —  4.  An  oath  that  the  obligation  is  subsisting  and  that  it  is  not 
satisfied  in  whole  or  in  part;  and  5.  A  statement  of  the  amount  of  the  interest,  if 
it  is  to  be  recovered;  and  of  the  time  for  which  it  has  been  earned. 

Within  twenty-four  hours  after  the  presentation  of  the  claim,  the  Judge  issues 
an  order  in  the  terms  which  we  have  already  laid  down  for  aU  cases  of  executions 
whenever  it  appears  that  prompt  execution  is  the  proper  remedy. 

Seizure. 

When  it  is  set  out  in  the  obligation,  a  seizure  affects  the  special  security.  In 
the  absence  of  such  a  security,  or  when  this  is  insufficient,  it  affects  the  property 
produced  by  the  debtor,  and  preferably  that  existing  in  the  place  of  the  action; 
and  in  default  of  a  special  security  and  of  property  produced  by  the  debtor,  it  affects 
the  apparent  property  in  the  following  order :  1 .  Money ;  —  2.  Commercial  securities ; 
—  3.  Movables;  —  4.  Immovables;  —  5.  Rights  and  rights  of  action. 

The  following  are  exempted  from  seizure:  clothing  and  ordinary  chattels  in 
use  by  the  debtor,  his  wife  and  children,  so  that  they  are  not  luxuries  according  to 
the  opinion  of  the  Judge,  in  his  personal  circumstances ;  the  effects,  animals,  books, 
instruments  or  implements  which  are  indispensable  for  the  industry,  profession, 
art  or  craft  to  which  the  debtor  devotes  himself;  rights  of  usufruct  (not  its  actual 
exercise  and  produce),  use  and  habitation;  and  servitudes  without  the  dominant 
tenement. 

It  is  only  possible  to  seize  the  fourth  part  of  the  value  of  wages  or  salaries, 
if  the  whole  thereof  is  less  than  $  800  per  annum ;  the  third  part,  from  |  800  to  $  2000 ; 
and  half  when  it  amounts  to  $  2000  and  upwards. 

Seizures  of  real  estate  are  entered  in  the  corresponding  Register  on  the  apph- 
cation  of  the  plaintiff;  and  when  it  is  in  lease,  the  obhgation  of  paying  the  rent  to 
the  depositary  is  notified  to  the  lessees. 

Deposits. 

As  soon  as  the  seizure  is  effected,  the  property  seized  is  deposited  with  a  person 
of  honour  and  responsibihty,  with  the  exception  of  the  immovables,  which  are  sub- 
jected to  the  inspection  of  a  supervisor,  to  be  present  at  the  gathering  of  produce  and 
to  guard  it;  and  only  when  the  circumstances  so  require,  does  the  Judge  order  an 
actual  deposit,  if  he  thinks  the  reasons  put  forward  by  the  plaintiff  should  be  at- 
tended to. 

Summons  to  the  auction. 

Immediately  after  the  seizure,  an  apphcation  is  made  for  summoning  the  debtor 
to  the  auction,  and  so  the  Judge  orders,  and  the  former,  within  the  three  days 
following  the  date  when  the  summons  is  notified  to  him,  may  either  pay  his  debt, 
or  file  the  same  defences  as  are  admissible  in  ordinary  actions,  as  objections  to  the 
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tencia  que  se  trata  de  ejecutar,  solo  caben  las  excepciones  originadas  con  posterioridad 
a  ella  y  que  consten  en  escritura  publica;  y,  en  cualquier  caso,  la  compensacion,  al 
igual  que  la  reconvencion,  proceden  si  tambien  son  materia  de  juicio  ejecutivo  por 
fundarse  en  titulo  suficiente. 

Lo  mismo  que  en  juicio  ordinario,  se  resuelven,  previamente,  las  excepciones 
sobre  incompetencia  del  Juez.  personalidad  de  los  litigantes,  y  litis  pendencia. 

En  las  ejecuciones  de  la  segunda  y  tercera,  y  de  la  cuarta  clase,  los  tres  dias 
para  la  oposicion  corren,  respectivamente,  desde  la  notificacion  de  la  providencia 
que  senala  termino  para  el  cumplimiento  de  la  obUgacion,  6  desde  que  se  practica 
el  secuestro. 

Prueba. 

Despues  de  resueltas  las  excepciones  de  previo  pronunciamiento,  si  las  hay, 
se  corre  traslado  al  ejecutante,  por  tres  dias,  de  los  demas  puntos  6  excepciones 
que  comprende  la  oposicion;  y,  si  se  promueve  prueba,  se  recibe  en  el  termino  de 
diez  dias  improrrogables. 

Ampliacion  del  embargo. 

Si  antes  de  la  sentencia  vence  un  nuevo  plazo  de  la  obKgacion  en  virtud  de 
la  cual  se  ejecuta;  6  si  aparecen  bienes  no  encontrados  al  tiempo  del  embargo,  mo- 
tivo  por  el  cual  quedo  insuficiente ;  6  bien  si  los  embargados  no  bastan,  a  juicio  del 
Juez;  6,  por  ultimo,  si  se  interpone  una  terceria  excluyente,  procede  la  ampliacion 
del  embargo,  la  cual  se  considera  comprendida  en  los  tramites  practicados  anterior- 
mente  a  ella,  debiendo  recaer  la  sentencia  sobre  la  ampliacion  tambien.  Practi- 
cada  esta  despues  de  emitido  el  faUo,  ha  de  tramitarse  considerandose  como  un 
nuevo  embargo. 

Sentencia. 

Vencido  el  termino  de  prueba  6,  en  falta  de  6ste,  el  del  traslado  de  la  oposicion 
6,  cuando  no  hubo  oposicion,  vencido  el  termino  correspondiente,  el  Juez  pronuncia 
la  sentencia,  que  solo  debe  contener  una  declaratoria  correspondiente  a  las  cuatro 
clases  de  ejecuciones  (y  comprensiva  de  la  reconvencion,  compensacion  y  demas 
excepciones  alegadas),  como  sigue:  1.°  Si  ha  lugar,  6  no,  a  hacer  trance  y  remate 
de  los  bienes  embargados  y,  con  su  producto,  pago  al  acreedor :  —  2.  °  Si  procede, 
6  no,  la  prestacion  del  hecho  debiendo,  a  ser  posible,  valorarse  en  dinero  por  la 
falta  de  cumphmiento,  6  resolvi^ndose  en  danos  y  perjuicios;  —  3.°  Si  el  juicio 
versa  sobre  la  obligacion  especial  de  otorgar  una  escritura,  el  Juez  falla,  dispo- 
niendo,  6  no,  otorgarla  de  oficio,  en  rebeldia  del  ejecutado;  y,  en  caso  afirmativo, 
procede  al  otorgamiento  despues  de  notificada  la  sentencia^);  —  y  4.°  Si  procede, 
6  no,  entregar  al  ejecutante  la  cosa  reclamada,  6,  en  su  defecto,  el  valor  que  le 
asignen  los  expertos  que  se  nombren  despues  de  la  sentencia. 

Son  siempre  a  cargo  del  ejecutado  las  costas  del  juicio. 

Cualquiera  que  haya  sido  el  resultado  de  la  sentencia  puede  ejecutarse,  sin 
que  obste  la  apelacion,  si  el  que  fue  favorecido  presta  fianza  a  satisfaccion  del  Juez, 
bien  para  que  se  le  levante  el  embargo  —  cuando  el  fallo  fue  favorable  al  ejecutado  — 
ora  para  que  continue  la  ejecucion,  en  el  caso  contrario.  La  fianza  tiene  por  objeto 
asegurar  los  efectos  de  la  sentencia  de  apelacion  en  el  evento  de  que  no  fuere  con- 
firmada  la  sentencia  del  Juez.  No  prestandose  la  caucion,  se  espera  el  fallo  del  tri- 
bunal de  alzada  para  ejecutarlo. 

Continiia  tambien  la  ejecucion,  si,  pasado  el  termino,  no  es  apelada  la  sentencia 
de  trance  y  remate. 


1)  Este  procedimiento  qued6  vigente  en  el  Codigo,  despues  de  la  reforma,  en  el  pArrafo 
que  consagraba  «al  apremloi)  para  la  ejeoucidn  de  las  sentencias  6  pactos  cuando  se  pedia  dentro 
de  loB  noventa  dias  siguientes  al  fallo  6  convenci6n;  y,  si  bien  por  los  antiguos  conceptos  de 
la  ley  podria  entenderse  restringido  d  tal  caso  el  procedimiento  dioho,  la  jurisprudencia  lo  ha 
establecido  para  todas  las  ejecuciones  en  que  el  hecho  prometido  es  el  otorgamiento  de  escritura. 
Otro  artloulo  vigente,  resto  del  parrafo  suprimido,  menciona  el  caso  en  que  la  obligaci6n,  pro- 
veniente  de  una  sentencia,  consiste  en  no  hacer;  y  estableoe  que  la  infraccion  se  resuelve  en 
danos  y  perjuicios. 
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execution.  But  if  the  execution  is  based  on  a  judgment  which  it  is  proposed  to 
execute,  only  those  defences  are  good  which  originate  after  the  judgment  and  which 
are  set  out  in  a  notarial  instrument ;  and  in  all  cases,  a  set-off,  and  also  a  counter- 
claim, are  available  if  they  also  are  the  subject-matter  of  an  executive  action 
through  being  founded  on  a  sufficient  title. 

Defences  which  concern  the  incompetence  of  the  Judge,  the  lociis  standi  of  the 
litigants  and  lites  pendentes,  are  previously  decided,  as  in  ordinary  actions. 

In  executions  of  the  second,  third  and  fourth  kinds,  three  days  are  available 
for  the  defendant  to  oppose,  reckoned  from  the  notification  of  the  order  fixing 
the  time  for  the  fulfilment  of  the  obligation,  or  from  sequestration  attaching. 

Proof  or  evidence. 

After  the  defences  which  have  to  be  previously  pronounced  have  been  decided, 
if  there  are  any,  the  other  points  or  defences  comprised  by  the  opposition  to  the  claim 
are  served  on  the  plaintiff  for  three  days ;  and  if  evidence  is  apphed  for,  it  is  received 
within  the  absolute  term  of  ten  days. 

Extension  of  the  seizure. 

When  a  fresh  period  of  the  obhgation,  by  virtue  whereof  execution  is  issued, 
expires  before  judgment ;  or  if  property  becomes  known  which  was  not  to  be  found 
at  the  time  of  the  seizure,  by  reason  whereof  the  seizure  was  insufficient ;  or  when  the 
property  seized  is  insufficient  in  the  opinion  of  the  Judge;  or,  lastly,  if  a  third 
party  claim  is  made  to  the  exclusion  of  both  plaintiff  and  defendant,  an  extension 
of  the  seizure  takes  place,  and  this  is  considered  to  be  comprised  in  the  procedure 
which  has  already  taken  place,  and  the  judgment  must  affect  the  extension  as  well. 
When  an  extension  is  made  after  the  judgment  has  been  given,  it  must  proceed 
in  the  conception  of  a  fresh  seizure. 

Judgment. 

At  the  expiration  of  the  period  for  proof,  or  in  default  of  this,  at  the  expira- 
tion of  the  period  for  opposition,  or  when  there  is  no  opposition,  at  the  conclusion 
of  the  proper  period,  the  Judge  pronounces  judgment,  which  must  only  contain  a 
declaration  pertinent  to  one  of  the  four  kinds  of  execution  (and  including  counter- 
claims, set-off  and  other  pleaded  defences),  as  follows:  1.  Whether  it  is  proper 
or  not  to  effect  an  auction  sale  of  the  seized  property  and  to  pay  the  creditor 
with  the  proceeds  thereof;  —  2.  Whether  the  performance  of  the  act  is  proper  or 
not,  and  this,  if  possible,  must  be  valued  in  money  in  case  of  its  non-performance, 
or  be  reduced  to  damages;  —  3.  When  the  action  turns  on  the  special  obhgation 
of  executing  an  instrument,  the  Judge  decides  by  ordering  whether  it  is  to  be  executed 
officially  in  default  of  the  defendant,  or  not ;  and  in  the  affirmative  event,  he  proceeds 
to  the  execution  after  the  judgment  has  been  notified i-);  —  and  4.  Whether  dehvery 
to  the  plaintiff  of  the  thing  claimed  is  proper  or  not,  and  faiUng  this,  the  value 
assigned  to  it  by  experts,  to  be  appointed  after  judgment. 

The  costs  of  the  action  are  always  borne  by  the  defendant. 

Whatever  has  been  the  result  of  a  judgment,  it  may  be  executed  without  an 
appeal  causing  a  stay,  if  the  successful  party  gives  security  to  the  satisfaction 
of  the  Judge  —  either  to  take  off  the  arrest  —  when  the  decision  was  favourable  to 
the  defendant  —  or  to  continue  the  execution,  in  the  contrary  event.  The  security 
is  intended  to  insure  the  effects  of  the  judgment  on  appeal  in  the  event  of  the  judg- 
ment of  the  Judge  not  being  upheld.  When  this  security  is  not  given,  the  decision 
of  the  Court  of  Appeal  is  awaited  for  execution. 

The  execution  also  continues  when  the  time  expires  without  the  judgment  for 
sale  by  auction  being  appealed  against. 


1)  This  procedure  was  in  force  under  the  Code  after  its  amendment,  by  the  paragraph 
which  set  apart  the  compulsory  "al  apremio"  procedure  for  the  execution  of  judgments  or  agree- 
ments when  asked  for  within  ninety  days  following  the  judgment  or  agreement;  and  although 
by  the  former  interpretation  of  the  law  the  said  procedure  might  be  understood  to  be  confined 
to  that  particular  case,  judicial  authority  has  settled  it  for  all  executions  wherein  the  act  promised 
is  the  execution  of  an  instrument.  Another  article  in  force,  being  the  rest  of  the  repealed  para- 
graph, mentions  the  case  in  which  the  obligation  arising  from  a  judgment  consists  in  not  doing 
a  thing;  and  enacts  that  infringement  should  be  reduced  to  damages. 

4* 
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Tasacion. 

No  siendo  dinero  efectivo  lo  embargado,  el  Juez  dispone  el  avaliio  para  que 
sirva  de  base  al  remate,  en  falta  de  convenio  al  tiempo  de  celebrarse  el  contrato 
por  el  cual  se  contrajo  la  obUgacion.  Pero,  si  son,  bienes  inmuebles  los  secuestrados, 
se  adopta  por  base,  a  soUcitud  del  acreedor,  el  valor  en  que  fueron  declarados  para 
el  pago  del  impuesto  territorial ;  y  si  la  obligacion  es  hipotecaria,  se  toma  como  base 
el  importe  de  la  deuda. 

En  el  remate  se  admiten  las  posturas  que  cubran  el  setenta  por  ciento  de  la 
base,  mas  las  costas :  se  anuncia,  previamente,  por  carteles  y  por  periodicos  durante 
quince  dias  tratandose  de  inmuebles,  y  durante  seis  dias  refiriendose  a  muebles; 
se  verifica  en  pubUca  almoneda :  cerrado,  queda  la  venta  a  favor  del  que  hizo  mejor 
postura,  y  se  firma  el  acta  de  la  cual  el  Juez  corre  traslado  por  tres  dias  a  cada  una 
de  las  partes. 

Apertura. 

Procede,  mediante  puja  que  aumente  el  valor  del  remate,  en  un  diez  por  ciento 
mas  dentro  de  los  tres  primeros  dias  de  su  fecha,  y  en  un  veinte  por  ciento  mas 
dentro  de  los  seis  dias  siguientes. 

Se  tramita  como  incidente  y,  admitida,  se  designa  dia  para  la  nueva  subasta, 
que  se  anuncia  y  verifica  como  la  primera  y  por  la  base  de  la  cantidad  aumentada, 
quedando  al  rematario  el  derecho  de  preferencia  por  el  tanto. 

La  apertura  solo  cabe  una  vez  por  cada  aumento. 

Bajas. 
Si  el  primer  dia  senalado  no  se  presentan  ofertas  por  el  setenta  por  ciento,  se 
fija  nueva  fecha,  con  ocho  dias  de  intermedio,  para  otro  remate,  por  el  sesenta 
por  ciento  de  la  base;  se  continua  de  la  misma  manera,  bajando  cada  vez  un  diez 
por  ciento  mientras  no  haya  postores;  y  si  no  se  obtiene  comprador  ni  por  el  diez 
por  ciento  de  la  primitiva  base,  se  anuncia  un  remate  ultimo  en  el  cual  se  acepta 
la  mejor  oferta  que  se  haga,  cualquiera  que  sea  su  valor. 

Aprobacion. 
Pasados  nueve  dias  del  ultimo  remate,   se  aprueba,  no  habiendo  oposicion 
f undada ;  y,  hasta  entonces,  no  puede  ya  el  deudor  salvar  sus  bienes  por  medio  del 
pago  integro  de  la  obligacion. 

Adjudicacion. 
En  todo  caso  el  acreedor  puede  pedir  la  adjudicacion  de  los  bienes,  en  pago 
de  su  credito,  por  la  base  establecida;  y  se  toma  en  cuenta  su  solicitud  como  una 
de  tantas  posturas,  si  estas  mejoraren  aqueUa. 

La  subasta  se  omite,  adjudicandose  al  acreedor,  por  la  suma  prefijada,  los 
bienes  que  garantizan  la  deuda,  cuando  asi  se  haya  convenido.en  la  escritura  de 
obligacion.  La  practica  general  ha  consagrado  que  se  renuncien  los  tramites  eje- 
cutivos  anteriores  a  la  subasta,  renuncia  que  se  hace  efectiva  constantemente  en 
los  Tribunales. 

Liquidacion  y  pago. 

Despues  de  aprobado  el  remate,  la  Oficina  practica  la  liquidacion  de  la  cual 
se  da  vista  a  las  partes ;  y,  resuelto  ese  punto,  el  Juez  libra  orden  de  pago  contra 
el  subastador,  a  favor  del  ejecutante,  conforme  a  los  terminos  del  remate.  Se  otorga 
la  escritura  al  rematario  y  se  entrega  al  ejecutado  el  saldo  sobrante,  cuando  lo  hay. 

Juicio  ordinario  ulterior. 
La  sentencia  pronunciada  en  ejecucion,  solo  causa  ejecutoria  cuando  el  pxmto 
sobre  que  recae  es  puramente  de  derecho,  6  cuando  se  trata  de  ejecutar  una  sen- 
tencia firme.  En  los  demas  casos  queda  a  las  partes  el  derecho  de  discutir,  con 
los  tr4mites  ordinarios,  la  obhgacion  que  motive  la  ejecucion;  y,  al  efecto,  previo 
al  libramiento  de  pago  a  favor  del  ejecutante,  puede  el  ejecutado  exijirle  fianza 
para  las  resultas  del  juicio  ulterior,  la  cual  se  cancela  por  el  hecho  de  no  interponerse 
la  demanda  dentro  de  treinta  dias  contados  desde  que  la  sentencia  quedo  sin  lugar 
a  recurso,  6  al  terminarse  el  juicio  en  favor  del  ejecutante  demandado. 
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Valuation. 

When  the  property  seized  is  not  cash,  the  judge  directs  a  valuation  to  be  made 
for  serving  as  the  basis  of  the  auction,  failing  an  agreement  at  the  time  of  making 
the  contract  by  which  the  obligation  was  contracted.  But  if  the  property  seized 
consists  of  immovables,  the  value  at  which  they  were  declared  for  payment  of 
the  land  tax  is  adopted  as  the  basis,  on  the  appUcation  of  the  creditor;  and  if  the 
obhgation  is  a  mortgage  obligation  the  amount  of  the  debt  is  taken  as  the  basis. 

Bids  covering  seventy  per  cent,  of  the  basis  plus  the  costs  are  admitted  at 
the  auction,  which  is  previously  advertised  by  posters  and  in  the  newspapers  for 
fifteen  days  in  the  case  of  immovables,  and  during  six  days  in  the  case  of  movables. 
The  sale  takes  place  at  pubhc  auction,  and  when  it  is  closed  the  sale  remains  in 
favour  of  the  highest  bidder,  and  the  record  thereof  is  signed  and  ordered  by  the 
Judge  to  be  served  for  three  days  on  each  of  the  parties. 

Opening  the  biddings. 

This  takes  place  by  a  bid  increasing  the  amount  of  the  auction  sale  by  ten  per 
cent,  within  the  three  first  days  from  its  date,  and  by  twenty  per  cent,  within  the 
six  following  days. 

It  proceeds  as  an  interlocutory  matter,  and  when  admitted,  a  day  is  appointed 
for  a  fresh  auction,  which  is  advertised  and  takes  place  hke  the  first  with  the  in- 
creased sum  as  the  basis,  the  bidder  to  whom  the  property  was  firstknocked  down 
having  a  preferential  right  at  that  price. 

The  opening  is  only  allowed  once  for  each  increase. 

Lowering  the  reserve  price. 
When  on  the  day  first  appointed  no  bids  are  made  at  seventy  per  cent,  a  fresh 
date  is  fixed  with  eight  days'  interval,  for  another  auction  at  sixty  per  cent,  of 
the  basis;  and  so  matters  continue  in  the  same  way,  lowering  by  ten  per  cent,  each 
time,  as  long  as  there  are  no  bidders;  and  if  no  buyer  is  obtained  even  at  ten  per 
cent,  of  the  original  basis,  a  last  auction  is  advertised  at  which  the  best  offer  made 
is  accepted,  whatever  be  the  amount  thereof. 

Approbation. 

The  last  auction  is  approved  after  the  expiration  of  nine  days  without  any 
well  founded  objection;  and  thereafter  the  debtor  cannot  save  his  property  even  by 
paying  the  obhgation  in  fuU. 

Adjudication. 

In  all  cases  the  creditor  may  ask  that  the  property  be  adjudicated  to  him 
in  payment  of  his  credit  at  the  estabhshed  basis;  and  his  apphcation  is  taken  into 
account  as  a  bid  at  that  price,  in  case  others  improve  upon  it. 

When  it  has  been  so  agreed  in  the  instrument  of  obhgation,  the  auction  is  omit- 
ted and  the  property  guaranteeing  the  debt  is  adjudicated  to  the  creditor  at  the 
fixed  sum.    General  practice  has  sanctioned  the  abandonment  of  the  executive 

Eroceedings  previous  to  the  auction,  an  abandonment  which  is  constantly  enforced 
y  the  Tnbunals. 

Settlement  and  payment. 
After  the  auction  sale  has  been  approved,  the  Office  adjusts  the  settlement 
and  for  this  purpose  hears  the  parties;  and  after  this  matter  has  been  decided,  the 
Judge  makes  an  order  for  payment  against  the  auctioneer  in  favour  of  the  plaintiff 
according  to  the  terms  of  the  sale.  The  instrument  is  executed  in  favour  of  the 
buyer  and  the  surplus  balance  is  paid  to  the  defendant,  when  there  is  one. 

Subsequent  ordinary  action. 
A  judgment  pronounced  in  an  executive  action  is  only  final  when  the  point 
decided  thereby  is  purely  one  of  law,  also  in  the  case  of  executive  proceedings  founded 
on  a  final  judgment.  In  other  cases  the  parties  retain  the  right  of  disputing  the  ob- 
hgation which  occasioned  the  execution,  by  the  ordinary  procedure ;  and  for  that 
purpose,  the  defendant  may  require  the  plaintiff  to  give  security  for  the  results 
of  the  subsequent  proceedings  before  the  issue  of  the  order  for  payment  in  favour 
of  the  plaintiff,  wMch  security  is  cancelled  by  the  fact  of  the  claim  not  being  filed 
within  thirty  days  reckoned  from  the  time  that  the  judgment  became  unappealable, 
or  by  the  action  terminating  in  favour  of  the  plaintiff  in  the  execution  proceedings. 
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Perdida  de  la  acci6n  ejecutiva. 

Los  documentos  que  aparejan  ejecucion  pierden  su  fuerza  ejecutiva  a  los  diez 
alios  de  su  vencimiento  cuando  la  obligacion  esta  garantizada  con  hipoteca  inscrita 
y,  en  los  demas  cases,  a  los  cinco  anos. 

II.  Juicio  de  jactancia/) 

Tiene  per  objeto  prevenir  los  danos  de  un  dicho,  6  los  de  un  juicio  que  puede 
promo  verse  intempestivamente. 

Se  presenta  la  demanda  fundada;  y  se  rinde,  con  citacion  del  jactancioso, 
sumaria  informacion. 

Dando  resultado  favorable  al  actor,  el  que  se  jacta  es  notificado  para  que  se 
desdiga  6  ponga  su  demanda  en  un  termino  perentorio,  bajo  apercibimiento  de 
imponerle  perpetuo  silencio,  en  los  casos  en  que  la  solicitud  se  funda  en  haber 
divulgado  el  reo  que  le  pertenece  la  cosa  6  derecho  que  tiene  el  actor,  en  haberlo 
difamado  asegurando  que  le  debe,  6  en  haber  dioho  que  espera  la  ausencia,  impedi- 
mento  6  muerte  del  actor,  para  promover  una  demanda. 

Tambien  se  admite  la  informacion  cuando  la  jactancia  atribuida  consiste  en 
haber  dicho  que,  para  promover  un  juicio  con  ventaja,  se  espera  la  imposibilidad 
de  que  el  interesado  produzca  la  prueba  con  que  ha  de  sostener  su  derecho  al  de- 
mandarsele,  caso  en  el  cual  se  procede,  con  citacion  del  jactancioso,  como  en  las 
informaciones  ad  perpetuam. 

Y  cuando  se  interpone  por  causa  de  difamacion,  probada  ^sta,  el  Juez  previene 
al  jactancioso  que  demuestre  su  dicho  6  que  se  retracte  de  61  ante  el  Juzgado;  y, 
negandose  el  prevenido,  queda  a  salvo  la  accion  de  injurias. 

Juicios  sumarios. 
I. 

Entre  los  juicios  sujetos  al  procedimiento  sumario  anotamos,  a  continuacion, 
los  que  mas  frecuentemente  pueden  interesar  a  los  comerciantes :  1.°  Los  que  versan 
Bobre  el  pago  de  rentas,  desocupacion  de  inmuebles  rusticos  6  urbanos,  6  sobre  oual- 
quiera  otra  cuestion  relativa  al  contrato  de  arrendamiento,  salvo  las  disposiciones 
espeoiales  sobre  esta  materia ;  —  2.  °  Los  que  tienen  por  objeto  el  cobro  de  salaries 
adeudados  a  los  dependientes ;  —  3.°  Los  que  llevan  por  fin  rectificar  las  parti- 
ciones  de  bienes  entre  herederos;  —  4.°  Los  que  versan  sobre  reclamacion  de 
porteadores,  6  alquUadores ;  —  5.  °  Los  que  deben  seguirse  sumariamente  en  virtud 
de  convenio  expreso;  —  6.°  Los  que  tienen  por  objeto  hacer  efectivos  los  derechos 
que  nacen  de  la  accion  hipotec^ria,  (cuando  no  procede  ejecucion);  —  7.°  Los 
que  tienen  por  objeto  la  constituci6n,  ampliacion,  division,  registro  y  cancelacion 
de  una  hipoteca,  aun  cuando  la  cuestion  hipotecaria  sea  incidental  en  juicio  ordi- 
nario,  debiendo,  entonces,  seguirse  en  cuerda  separada;  —  y  8.°  Los  interdictos. 

II.  Procedimiento. 

El  procedimiento  en  los  juicios  sumarios  varia,  con  relacion  a  los  ordinaries, 
como  sigue:  El  termino  para  contestar  la  demanda  es  de  tres  dias;  —  Las  ex- 
cepcienes  dilatorias  que  no  son  de  previe  pronunciamiento,  se  resuelven,  como  las 
perentorias,  con  el  negocio  principal;  —  El  termino  de  prueba  es  de  veinte  dias 
improrrogables;  y,  si  se  trata  de  la  compensacion  interpuesta  despues  de  contes- 
tada  la  demanda,  se  recibe  a  prueba  dentro  de  nueve  dias;  —  Para  los  alegatos 
se  conceden  tres  dias  a  cada  parte;  y,  dentro  de  tres  dias  despues,  se  pronuncia 
sentencia. 

III.  Juicio  de  desocupacion. 

Para  la  procedencia  de  este  juicio  sumarisime,  hay  que  atender  varies  casos: 
1.°  Si  hay  contrato  por  tiempo  determinado  y  este  ha  vencido,  comienza  el  juicio; 
—  2.°  Si  hay  falta  de  pago  de  una  sola  de  las  pensienes  (6  de  las  convenidas. 


1)  Este  juicio  aparece  en  el  Codigo  en  el  titulo  oonsagrado  4  los  extraordinarios,  lo  que 
motiva  que  asi  lo  presentemoa ;  creyendo,  sinembargo,  que,  de  oonformidad  con  las  respeotivas 
definiciones,  deberia  figurar  entre  los  juicios  sumarios. 
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Loss  of  the  right  to  bring  an  executive  action. 
Documents  which  carry  prompt  execution  lose  their  executive  force  at  ten 
years  from  their  maturity,  when  the  obligation  is  guaranteed  by  a  registered  mort- 
gage, and  in  other  cases,  at  five  years. 

II.  Actions  for  slander  of  title. ^) 

This  action  is  intended  to  prevent  damage  arising  from  a  slander,  or  from  an 
action  which  is  not  brought  at  the  proper  time. 

A  well-founded  claim  is  presented  and  summary  investigation  is  granted  with 
citation  of  the  slanderer. 

When  the  result  proves  favourable  to  the  plaintiff,  notice  is  given  to  the  slanderer 
to  apologize  or  to  file  his  claim  in  a  peremptory  time,  with  a  warning  that  otherwise 
perpetual  silence  wiU  be  enjoined,  in  those  cases  in  which  the  apphcation  is  based 
on  the  defendant  having  spread  a  report  that  the  thing  or  right  possessed  by  the 
plaintiff  belongs  to  him,  or  on  his  having  slandered  him  by  asserting  that  he  is  in 
his  debt,  or  on  his  having  said  that  he  is  awaiting  the  absence,  impediment  or  death 
of  the  plaintiff  in  order  to  put  forward  his  claim. 

An  investigation  is  also  granted  when  the  alleged  slander  consists  in  having 
said  that  for  the  purpose  of  commencing  an  action  with  advantage,  he  is  awaiting 
the  impossibility  of  the  person  interested  producing  evidence  with  which  to  sustain 
his  right  on  being  sued,  a  case  which  proceeds  Uke  informations  to  perpetuate  testi- 
mony, with  citation  of  the  slanderer. 

And  when  the  claim  is  filed  on  the  ground  of  defamation,  the  Judge,  on  this 
being  proved,  directs  the  slanderer  to  prove  his  slander  or  retract  it  in  the  presence 
of  the  Court;  and  if  the  defendant  refuses  to  do  so,  the  action  for  slander  is  available. 

Summary  actions. 
I. 

Among  actions  subject  to  summary  proceedings,  we  proceed  to  note  those 
which  most  frequently  concern  traders:  I.  Those  which  concern  the  payment  of 
rent,  ejectment  from  rural  or  town  estates,  and  all  other  questions  which  relate 
to  contracts  of  lease,  saving  special  provisions  on  this  matter;  —  2.  Those  which  are 
directed  to  the  recovery  of  wages  due  to  subordinates ;  —  3.  Those  intended  to  correct 
partitions  of  property  between  heirs;  —  4.  Those  which  concern  claims  by  carriers, 
or  hirers;  —  5.  Those  which  have  to  be  enforced  in  a  summary  way  by  virtue  of 
an  express  agreement;  —  6.  Those  which  are  intended  to  enforce  rights  which  arise 
from  mortgage  rights  of  action  (when  an  executive  action  is  not  available);  — 
7.  Those  which  are  directed  to  the  constitution,  extension,  division,  registration  and 
cancellation  of  a  mortgage,  even  when  the  mortgage  question  may  be  incidental 
to  an  ordinary  action,  in  which  case  it  must  proceed  by  a  separate  file;  —  and  8. 
Interdicts. 

II.  Procedure. 

The  procedure  in  summary  actions  varies  from  that  in  ordinary  actions  as 
follows:  The  time  for  answering  the  claim  is  three  days;  —  The  dilatory  defences 
which  are  not  such  as  have  to  be  decided  previously,  are  decided,  hke  the  peremptory 
defences,  at  the  same  time  as  the  principal  matter;  —  The  term  for  proof  is  twenty 
days,  a  term  which  cannot  be  extended ;  and  in  the  case  of  a  set-off  which  has  been 
filed  after  the  claim  has  been  answered,  it  is  received  for  proof  within  nine  days; 
—  Three  days  are  granted  to  each  party  for  submissions ;  and  judgment  is  pronounced 
within  the  three  following  days. 

III.  Actions  for  possession. 

Several  cases  must  be  noticed  in  which  this  most  summary  action  is  available : 
1.  When  there  is  a  contract  for  a  time  certain  and  this  time  has  expired,  the  right 
of  action  begins :  —  2.  When  there  occurs  a  non-payment  of  a  single  one  of  the  period- 

1)  This  action  appears  in  the  Code  under  the  Title  dedicated  to  extraordinary  actions,  for 
which  reason  we  present  it  here.  We  think,  however,  that  according  to  the  corresponding  de- 
finitions, it  ought  to  figure  among  the  summary  actions. 
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en  8U  caso)  6  si  hay  infraccion  manifiesta  de  cualquiera  de  las  condiciones  que, 
conforme  al  Codigo  Civil  6  al  contrato,  motivan  la  rescision,  precede,  desde  luego, 
entraral  juieio  de  desocupacion,  haya  6  no  tiempo  determinado  para  el  pacto;  — 
3.°  Si  hay  infraccion  no  manifiesta  de  alguna  de  las  condiciones  que  motivan  la 
rescision,  procede  que  se  establezca  esta  antes  del  juieio  de  desahucio;  —  4.°  Si 
hay  pago  puntual  de  las  pensiones  y  no  tiempo  determinado  para  el  contrato, 
previamente  debe  procederse  asi:  el  propietario  da  aviso,  en  forma  aut^ntica,  al 
arrendatario,  de  que  pone  fin  al  contrato,  con  seis  meses  de  anticipacion,  si  se  trata 
de  una  heredad;  y  si  se  trata  de  una  casa,  con  treinta,  quince  u  ocho  dias,  respec- 
tivamente,  segun  se  pague  el  alquiler  per  aiios,  semestres  6  meses.  En  el  segundo 
caso,  despues  del  aviso  se  concede  al  inquUino,  para  que  desocupe  la  casa,  un  ter- 
mino  desde  uno  a  cuatro  meses,  a  juieio  del  Juez.  Vencido  este  termino^)  sin  que 
el  inquilino  desocupe  la  casa,  6  inmediatamente  despues  del  aviso  en  el  caso  de 
inmueble  rtistico,  comienza  el  juieio. 

Debe  anotarse,  ante  todo,  que,  intentada  la  demanda  en  el  lugar  en  donde 
esta  situada  la  finca,  puede  y  debe  entenderse  el  juieio  con  la  persona  que  este 
encargada  del  cuidado  del  inmueble  en  nombre  del  inquilino,  si  &te  se  encuentra 
ausente  y  a  falta,  ademas,  de  personero  legal. 

La  citacion  se  libra  para  que  el  demandado  comparezca  a  contestar  dentro  de 
veinticuatro  horas,  bajo  apercibimiento  de  que,  si  no  lo  hace,  se  decreta  la  deso- 
cupacion sin  mas  citarle  ni  oirle. 

Si  comparece  ofreciendo  prueba,  se  recibe  esta  por  nueve  dias,  pasados  los 
cuales  el  Juez  dicta  sentencia,  dentro  de  cinco  dias. 

Si  no  compareciere  el  reo,  despues  de  la  segunda  citacion,  el  Juez,  inmediata- 
mente, dicta  sentencia  decretando  la  desocupacion  y  apercibiendo  de  lanzamiento 
al  condenado,  para  el  caso  de  que  no  desocupe  dentro  del  plazo  de  quince  dias, 
tratandose  de  su  habitacion,  6  de  la  de  su  familia ;  de  treinta  dias,  para  un  estable- 
cimiento  mercantil  6  industrial;  y  de  cuarenta  dias,  para  una  finca  rustica;  6  in- 
mediatamente para  los  inmuebles  que  no  tienen  ninguna  de  las  circunstancias 
indicadas. 

Incurriendo  el  demandado  en  rebeldia,  se  procede  al  lanzamiento,  reteniendose 
y  depositandose,  al  ejecutarlo,  los  bienes  mas  realizables  que  se  encuentren  y  que 
hasten  para  cubrir  los  alqxiileres  que  adeuda  el  reo  y  las  costas. 

Y  si  en  la  finca  hubiere  plantios  u  otras  cosas  que  reclamare  el  colono  como 
de  su  propiedad,  ejecutado  el  lanzamiento  se  le  abona  su  valor. 

No  se  admite  apelacion  ni  recurso  de  Casacion  contra  la  sentencia,  si  no  prueba 
el  demandado  el  pago  de  las  pensiones  correspondientes ;  y  se  considera  desierto  el 
recurso,  si  durante  el  deja  de  pagar  la  renta  que  se  cause,  dado  que  el  lanzamiento 
no  se  hubiere  puesto  en  ejecucion. 

IV.  Interdictos. 

Son  los  juicios,  esencialmente  civiles,  que  versan  tan  solo  sobre  la  posesion  de 
Inmuebles  6  derechos  reales,  con  objeto  de  adquirirla,  retenerla  6  recobrarla;  y 
ios  establecidos  para  suspender  una  obra  nueva  6  precaver,  por  medio  de  las  medidas 
conducentes,  el  daiio  de  la  que  amenaza  ruina. 

Juieio  arbitral. 

Determinada  claramente  en  la  escritura  6  poder  compromisario  la  materia  del 
htigio  y  todas  las  circunstancias  de  este,  los  interesados,  por  medio  de  un  Notario, 
hacen  saber  a  los  Arbitros  la  designacion  recalda  en  eUos,  a  fin  de  que  acepten  y 
juren  el  cargo. 

El  Notario  notifica  a  las  partes  la  aeeptacion  de  los  Arbitros.  Y  la  fecha  de  la 
ultima  notificacion  determina,  salvo  acuerdo  en  contrario,  la  apertura  del  juieio 


1)  El  C6digo  Civil  concede  este  t^rmino  como  previo  al  lanzamiento  despues  de  la  sentencia, 
de  suerte  que  deberia  entrarse  al  juieio  despues  del  aviso,  como  en  el  caso  de  una  heredad.  Mas, 
coEQO  no  hay  suficiente  olaridad  ni  conformidad  entre  la  ley  civil  y  la  procesiva,  la  jurisprudencia 
ha  establecido  el  procedimiento  como  lo  exponemos. 


GUATEMALA:  PROCEDURE.  28 

ical  payments  (or  of  the  agreed  payments,  as  may  be)  or  when  there  is  a  manifest 
breach  of  any  of  the  conditions  which  occasion  rescission  under  the  Civil  Code  or 
the  contract,  the  action  for  possession  is  forthwith  available  whether  there  is  a  time 
fixed  by  the  contract  or  not;  —  3.  When  there  is  a  breach  of  one  of  the  conditions 
which  occasion  rescission,  but  this  is  not  manifest,  it  is  proper  to  estabUsh  this  fact 
before  the  action  of  ejectment;  —  4.  When  there  is  punctual  payment  of  the 
periodic  sums  and  no  time  determined  by  the  contract,  it  is  necessary  first  to 
proceed  as  follows:  the  owner  gives  notice  to  the  lessee  in  an  authenticated  form, 
putting  an  end  to  the  contract  six  months  in  advance,  in  the  case  of  a  hereditament ; 
and  in  the  case  of  a  house,  with  thirty,  fifteen  or  eight  days'  notice  respectively, 
according  as  the  rent  is  paid  by  the  year,  half  year  or  month.  In  the  second  case, 
the  occupier  is  granted,  in  the  discretion  of  the  Judge,  a  period  of  from  one  to  four 
months  after  the  notice,  to  quit  the  house.  At  the  expiration  of  this  period  i)  without 
the  occupier  quitting  the  house,  or  immediately  after  the  notice  in  the  case  of  rural 
property,  the  action  commences. 

It  must  be  particularly  noticed  that  when  the  claim  has  been  made  in  the  place 
where  the  estate  is  situated,  the  action  may  and  must  be  brought  against  the  person 
who  is  entrusted  with  the  care  of  the  property  on  behalf  of  the  occupier,  if  the  latter 
proves  to  be  absent  and  in  default  also  of  a  lawful  representative. 

A  summons  is  issued  to  the  defendant  to  appear  to  answer  within  twenty- 
four  hours,  with  a  warning  that  if  he  fails  to  do  so,  he  will  be  ordered  to  give  up 
possession  without  being  further  summoned  or  heard. 

If  he  appears  to  offer  evidence,  this  is  received  for  nine  days,  at  the  expiration 
whereof  the  Judge  pronounces  judgment  within  five  days. 

If  the  defendant  fails  to  appear  after  the  second  citation,  the  Judge  immediately 
pronounces  judgment  with  an  order  to  quit  possession  and  with  a  warning  to  the 
defendant  that  he  will  be  ejected  if  he  fails  to  give  up  possession  within  the  space 
of  fifteen  days,  in  the  case  of  the  dwelling-house  of  himself  or  his  family;  thirty 
days,  for  a  commercial  or  industrial  establishment ;  and  forty  days  for  a  rural  estate ; 
and  immediately,  for  immovables  which  have  none  of  the  said  characteristics. 

If  the  defendant  fails  to  obey  the  order,  ejectment  takes  place,  and  the  property 
found  which  is  most  easy  of  realisation  and  which  is  sufficient  to  meet  the  rent 
due  by  the  defendant  and  the  costs,  is  retained  and  placed  on  deposit  at  the  time 
of  the  ejectment  taking  place. 

When  there  are  plantations  and  other  things  on  the  estate,  which  are  claimed 
by  a  farmer  as  belonging  to  him,  their  value  is  credited  to  him  on  the  ejectment 
being  carried  out. 

No  appeal  or  application  to  quash  the  judgment  is  allowed,  unless  the  defendant 
proves  that  he  has  paid  the  respective  periodical  sums ;  and  he  is  considered  to  have 
abandoned  the  appeal,  when  he  fails  to  pay  the  rent  which  accrues  during  the  course 
thereof,  granted  that  the  ejectment  has  not  been  carried  out. 

IV.  Interdicts. 

Are  essentially  civil  actions  which  solely  concern  the  possession  of  immovables 
or  real  rights,  and  are  directed  to  acquiring,  retaining  or  recovering  possession. 
There  are  also  those  established  for  causing  the  suspension  of  a  new  construction 
or  for  preventing  damage  threatened  by  a  ruinous  construction  by  means  of  suitable 
measures. 

Arbitration  proceedings. 

When  the  subject-matter  of  the  litigation  and  all  the  particulars  thereof  are 
clearly  set  forth  in  the  instrument  or  power  of  submission,  the  persons  interested, 
through  a  Notary  give  notice  to  the  Arbiters  of  their  appointment,  for  them  to  accept 
and  take  an  oath  to  fulfil  their  office. 

The  Notary  notifies  the  parties  of  the  acceptance  by  the  Arbiters.  And  in  the  ab- 
sence of  an  agreement  to  the  contrary,  the  date  of  the  last  notification  determines 

1)  The  Civil  Code  grants  this  period  prior  to  the  ejectment  after  the  judgment,  so  that  the 
action  should  begin  after  the  notice,  as  in  the  case  of  an  hereditament.  But  as  there  is  not  suffi- 
cient clearness  or  uniformity  between  the  civil  law  and  the  law  of  procedure,  jurisprudence  (case- 
law)  has  established  the  procedure  as  we  have  explained  it. 
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y  el  comienzo  del  plazo  fijado  en  el  compromiso  para  la  sentencia  de  los  arbitradores. 
En  falta  de  prevision  de  los  interesados,  el  t6rmino  es  de  quince  dias. 

Para  todas  las  diligencias  se  sujetan  los  arbitros  juris  a  las  formalidades  del 
juicio  ordinario,  si  las  partes  no  establecieron  modificaciones.  Y  los  arbitradores 
se  atienen  a  las  formas  senaladas  en  la  escritura. 

Unos  y  otros  recurren  al  Juez  ordinario  para  las  diligencias  que  tal  cosa  requieren 
y,  en  especial,  para  la  apHcacion  de  las  medidas  coactivas  necesarias,  si  llega  el  caso. 

Sin  especial  autorizacion  solo  pueden  conocer  de  los  incidentes  indispensables 
a  la  resolucion  del  negocio  principal.  De  la  reconvencion  conocen,  linicamente, 
cuando  se  propone  como  compensacion. 

Antes  de  pronunciar  su  laudo  y  despues  de  rendida  toda  la  prueba,  reunen  a 
los  litigantes  para  procurar  su  avenimiento;  y  si  este  se  obtiene  en  todo,  se  hace 
constar  en  un  acta  y  se  manda  protocoUzar  el  expediente  completo. 

No  lograndose  convenio  parcial  6  total,  los  Arbitros  pronuncian  su  laudo  sobre 
el  todo  6  sobre  los  puntos  en  que  falto  el  convenio  de  las  partes. 

Dentro  de  cuarenta  y  ocho  horas  notifica  el  Escribano  a  las  partes  la  sentencia 
y  la  pasa  al  Tercero  cuando  no  hubo  acuerdo  entre  la  mayoria  de  los  jueces. 

Votado  el  fallo  por  mayoria  bastante,  6  emitido  el  del  tercero  dirimente,  se 
pasa  al  Juez  para  que  lo  ejecute. 

Si  no  se  renunciaron  los  recursos  legales,  la  apelacion  de  la  sentencia  se  inter- 
pone  ante  el  Juez,  como  la  de  los  fallos  judiciales,  previo  pago  de  la  multa  a  que 
se  hubieren  obligado  los  litigantes  para  este  caso. 

El  pronunciamiento  del  laudo  da  fin  al  compromiso,  lo  mismo  que  el  mutuo 
disenso  de  los  comprometidos,  —  cualquiera  que  sea  el  estado  del  juicio,  —  asi  como 
la  conclusion  del  t^rmino  prefijado,  no  mediando  prorroga,  y  tambi^n  la  confusion 
de  derechos  en  una  sola  persona. 

Los  terminos  se  suspenden  por  fallecimiento  de  alguno  de  los  interesados,  en 
tanto  que  la  sucesion  no  tiene  personero  legitimo ;  y  tambien  siempre  que  hay  nece- 
sidad  de  reemplazar  a  uno  de  los  arbitros,  durante  el  tiempo  necesario  para  que 
quede  hecho  el  nuevo  nombramiento. 

Se  suspende  la  jurisdiccion  de  los  arbitros  y  precede  nombrar  sustituto:  por 
muerte  de  uno  de  ellos  6  ausencia  mayor  de  tres  meses ;  por  auto  de  prision  en  virtud 
de  juicio  criminal  que  se  siga  contra  el  arbitro;  6  por  recusacion  declarada,  6  causal 
de  impedimento  sobrevenida. 

El  Arancel  de  Abogados  fija  el  honorario  que  corresponde  a  los  arbitros  en  el 
caso  de  que  no  se  establezca  en  la  escritura  mediante  la  cual  aceptan  el  cargo^). 

Juicios  hereditarios. 

Llamanse  asi  en  la  ley  los  procedimientos  que  se  siguen  respecto  a  las  herencias; 
y  solo  Uegan  a  ser  verdaderos  juicios  cuando  hay  contencion  para  alcanzar  6  im- 
pugnar  la  caUdad  de  heredero.  No  habiendola,  la  intervencion  del  Juez  se  limita, 
algunas  veces,  a  dictar  providencias  indispensables  para  asegurar  los  bienes,  a 
decretar  y  aprobar  los  inventarios  y  particion;  y,  siempre,  a  declarar  6  reconocer 
el  caracter  de  heredero  6  herederos. 

Esa  intervencion  difiere  segtin  haya,  6  no,  otorgado  testamento  el  causante. 

Habiendo  testamento,  lo  presenta  el  albacea  6  cualquiera  de  los  interesados, 
junto  con  el  comprobante  de  la  defuncion  del  testador;  y,  previa  ratificacion  de  la 
solicitud,  el  Juez  emite  providencia  teniendo  por  radicado  el  juicio,  citando  para 
el  a  todos  los  que  tengan  interes,  y  nombrando  un  interventor  para  los  bienes,  si 
se  le  soUcita.  Convoca  luego  a  una  junta  de  herederos ;  y,  en  ella,  les  da  a  conocer 
al  albacea  nombrado  en  el  testamento  6,  faltando  esta  designacion,  la  hacen  los 

1)  Cuando  el  valor  del  negocio  no  excede  de  S  10  000  corresponde  d  los  Arbitros  el  4  % 
y  al  tercero  dirimente  el  2  % ;  y  si  excede  de  la  suma  dioha,  corresponde  d  cada  drbitro  el 
1  %  mds  sobre  el  exceso  (Artlculo  22  Decreto  n.  °  286). 
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the  commencement  of  the  proceedings  and  the  beginning  of  the  time  fixed  in  the  sub- 
mission for  the  award  of  the  arbiters.  In  the  absence  of  a  previous  arrangement 
between  the  parties  interested,  the  term  is  fifteen  days. 

For  the  purpose  of  all  the  steps  in  the  proceedings,  judicial  arbiters  are  subject 
to  the  formaUties  of  ordinary  actions,  when  the  parties  do  not  arrange  any  modi- 
fications therein.  And  friendly  arbitrators  attend  to  the  formalities  set  out  in  the 
instrument. 

Both  of  them  resort  to  the  ordinary  Judge  for  the  orders  required  by  the 
matter  in  question,  and  in  particulars  for  the  appUcation  of  coercive  measures,  if 
necessary. 

In  the  absence  of  special  authorisation,  they  can  only  have  cognisance  of 
such  tQcidental  matters  as  are  indispensable  for  the  decision  of  the  principal  matter. 
They  only  try  counterclaims  when  they  are  put  forward  as  matters  of  set-off. 

After  aU  the  evidence  has  been  given,  but  before  pronouncing  their  award, 
they  assemble  the  litigants  in  order  to  secure  their  agreement;  and  when  this  is 
fuUy  obtained,  they  cause  it  to  be  set  out  in  a  document  and  order  the  complete 
file  to  be  archived. 

When  no  partial  or  total  agreement  is  arrived  at,  the  Arbiters  pronounce 
their  award,  either  on  the  whole  matter  or  upon  the  points  not  included  in  the  agree- 
ment of  the  parties. 

Within  forty-eight  hours,  the  Master  notifies  the  award  to  the  parties,  or  hands 
it  to  the  Umpire,  when  there  is  no  agreement  between  the  majority  of  the  arbiters. 

When  the  award  is  given  by  the  sufficient  majority,  or  when  it  has  been  issued 
by  the  Umpire,  it  is  handed  to  the  Judge  for  execution. 

When  the  legal  appeals  are  not  renounced,  the  appeal  from  the  award  is  filed 
before  the  Judge,  like  those  from  decisions  of  judges,  on  previous  payment  of  the 
fine  which  the  Htigants  may  have  bound  themselves  to  pay  in  this  event. 

The  pronouncement  of  the  award  ends  the  submission,  and  so  does  the  mutual 
disagreement  of  the  parties,  at  any  stage  of  the  proceedings,  —  and  the  same  effect 
is  produced  by  the  expiration  of  the  fixed  time,  in  the  absence  of  an  extension,  and 
also  by  the  merger  of  rights  in  a  single  individual. 

Terms  are  suspended  by  the  death  of  any  of  the  persons  interested,  while  there 
is  no  lawful  representative  to  the  succession;  and  also  whenever  there  is  a  necessity 
for  replacing  one  of  the  arbiters  during  the  time  necessary  for  making  the  fresh 
appointment. 

The  jurisdiction  of  the  arbiters  is  suspended,  and  the  appointment  of  a  substitute 
takes  place:  by  the  death  of  one  of  their  number  or  by  his  absence  for  more 
than  three  months;  by  an  order  for  imprisonment  in  pursuance  of  criminal 
proceedings  brought  against  the  arbiter;  or  by  a  challenge  being  made,  or  when  some 
cause  of  impediment  supervenes. 

The  Advocates'  scale  fixes  the  fees  of  the  arbiters,  when  it  is  not  fixed  by  the 
instrument  under  which  they  accept  office  i). 

Actions  concerning  successions. 

Those  proceedings  which  are  prosecuted  in  respect  of  inheritances  are  called 
juicios  hereditarios  in  law ;  and  they  only  become  true  actions  when  there  is  a  dispute 
as  to  obtaining  or  impugning  the  status  of  heir.  When  there  is  no  such  dispute,  the 
intervention  of  the  Judge  is  sometimes  Umited  to  making  indispensable  orders 
for  securing  the  assets,  to  ordering  and  approving  inventories  and  partitions;  and 
always  to  declaring  or  recognising  the  status  of  heir  or  heirs. 

That  intervention  differs  according  to  whether  the  deceased  executed  a  will 
or  not. 

When  there  is  a  will,  the  executor  or  one  of  the  persons  interested  produces 
it  together  with  the  proof  of  the  death  of  the  testator:  after  ratification  of  the  appli- 
cation, the  Judge  makes  an  order  treatiag  the  proceedings  as  commenced,  citing 
thereto  all  who  are  concerned  therein,  and  appointing  a  supervisor  of  the  assets 
if  applied  for.  He  then  summons  the  heirs  to  a  meeting ;  and  he  there  informs  them 
of  the  executor  appointed  by  the  will  or,  failing  that  appointment,  the  heirs  either 

1)  When  the  value  of  the  matter  in  litigation  does  not  exceed  $  10,000,  the  arbiters  receive 
4%  and  the  umpire  2%;  and  when  it  exceeds  the  said  sum,  each  arbiter  receives  1%  on  the  excess 
in  addition  (article  22,  Decree  No.  286). 
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herederos  6  entran  ellos  mismos  en  posesion  de  los  bienes  para  ejecutar  la  voluntad 
del  testador. 

Siendo  legitimo  el  testamento,  el  Juez  reconoce  las  asignaciones  6  instituciones 
que  en  el  eonstan;  y  si  alguno  impugna  la  validez  del  instrumento  6  de  alguna  de 
las  instituciones  que  contiene,  la  oposicion  se  discute  en  juicio  ordinario. 

No  habiendo  testamento,  se  denuncia  el  intestado,  justificando  la  defuncion; 
y  el  Juez  tiene  por  radicado  el  juicio  y  dicta  las  medidas  necesarias  a  la  seguridad 
de  los  bienes. 

Los  interesados  producen  las  pruebas  de  su  parentesco  con  el  causante,  e  infor- 
macion  sobre  si  dejo  conyuge,  ascendientes,  descendientes  6  colaterales  dentro  del 
cuarto  grado;  y,  con  el  merito  que  arrojen  las  diUgencias,  el  Juez  declara  here- 
dero  6  herederos  (sin  perjuicio  de  tercero  de  igual  6  de  mejor  derecho)  a  los  que 
corresponde,  segun  el  orden  de  sucesion  legal  establecido  por  la  ley  civil  i),  man- 
dando  entregarles  los  bienes  si  aun  no  los  poseyeren.  Cualquiera  oposicion  a  la 
declaratoria  se  tramita  en  juicio  ord  nario. 

Los  juicios  hereditarios  son  atractivos :  a  eUos  se  acumulan  cuantos  tengan  por 
objeto  el  pago  de  las  deudas  mortuorias,  inventario,  particion,  u  otro  derecho  a  los 
bienes,  deducido  por  cualquiera  persona  con  el  caracter  de  heredero  6  legatario;  y 
el  Juez  ante  quien  se  abrio  la  sucesion  es  el  unico  competente  para  conocer  de  todas 
las  demandas  que  ocurran  contra  los  herederos  por  razon  de  los  bienes  de  la 
sucesion. 

Dentro  de  dos  meses,  en  los  testamentarios ;  6  cuatro  meses,  en  los  intestados, 
los  albaceas  6  los  herederos  estan  obHgados  a  presentar  a  la  Direccion  Gteneral  de 
Contribuciones,  —  en  la  Capital,  —  6  a  la  Administracion  de  Rentas,  —  en  los  otros 
Departamentos,  —  una  declaracion  del  monto  calculado  de  la  herencia,  los  nombres 
y  calidad  de  los  herederos,  y  los  creditos  pasivos;  y,  dentro  de  los  mismos  termi- 
nos,  desde  la  fecha  de  la  declaracion,  debe  cubrirse  el  impuesto  si  ya  estuviere 
liquidada  la  herencia,  6  haeerse  el  pago  provisional  sobre  el  haber  calculado,  so 
pena  de  multa. 

El  impuesto  se  liquida  sobre  el  monto  de  toda  asignacion  que  Uegue  a  mil  pesos, 
en  la  proporcion  siguiente:  1%  cuando  la  herencia  6  legado  es  a  favor  de  los 
descendientes  legitimos;  —  2%  ascendientes  legitimes,  hijos  y  parientes  Uegitimos 
reconocidos;  —  3%  conyuge,  hermanos  legitimos  6  ilegitimos,  6  hijos  adoptivos;  — 
5  %  otros  colaterales,  y  padre  adoptante ;  —  8%  parientes  af ines ;  —  y  10%  extraiios. 

Una  vez  cubierto  el  impuesto,  si  no  hay  menores  de  edad  entre  los  herederos, 
pueden  separarse  de  la  prosecucion  del  juicio,  y  continuar  por  si  mismos  la  liquidacion 
y  particion. 

Habiendo  menores  continua  el  juicio  de  sucesion  con  intervencion  del  Juez, 
requiriendo  su  aprobacion  los  inventarios  y  la  particion. 

Inventarios  y  avaluos. 

Todo  el  que  administra  bienes  ajenos  6  recibe  como  propios  algunos  que  pueden 
estar  afectos  a  responsabilidad,  esta  obligado  a  hacer  inventarios;  y  en  las  suoesiones 
tienen  la  obhgacion  el  interventor,  el  albacea  6  los  herederos. 

El  inventario  puede  ser  extrajudicial  siempre  que  no  haya  en  el  interes  del  Estado, 
de  algun  menor,  incapacitado  6  ausente,  y  que  los  interesados  convengan  en  hacerlo 
asi;  y  se  formaliza  ante  un  Notario  y  dos  testigos,  6  ante  cuatro  testigos. 

El  inventario  judicial  se  verifica  de  orden  del  Juez  y  con  citacion  de  los  intere- 
sados e  intervencion  de  expertos  para  el  avaliio  simultaneo  de  bienes,  y  de  un  Notario 

1)  Arts.  950  d  958  Cod.  Civil:  son  llamados  a  la  sucesion:  1.°  Los  hijos,  por  cabezas  (salvo 
los  ilegitimos  reconocidos  que  heredan  el  quinto  de  los  bienes  cuando  concuiren  con  los  legiti- 
mos, d  menos  que,  por  ser  mayor  el  ntimero  de  aqu^Uos,  resultaren  con  mds  haber  que 
estos) ;  y  los  demds  descendientes,  por  estirpes ;  —  2.  °  los  ascendientes  excluyendo  los  m4s 
proximos  a  los  mas  remotos ;  —  3.  °  en  falta  do  unos  y  otros  el  conyuge  (no  divorciado  con 
culpa);  —  4.°  el  hijo  adoptivo;  —  5.°  los  parientes  hasta  el  cuarto  grado,  en  su  orden;  — 
6.°  la  Hacienda  Piiblica. 
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make  the  appointment  or  themselves  enter  into  possession  of  the  property  to  carry 
out  the  wishes  of  the  testator. 

When  it  is  a  lawful  will,  the  Judge  recognises  the  bequests  and  institutions 
(appointments  of  heirs)  therein  contained;  and  when  anyone  impugns  the  vahdity 
of  the  instrument  or  of  any  of  the  institutions  therein  contained,  the  opposition 
is  dealt  with  in  an  ordinary  action. 

When  there  is  no  wUl,  information  of  the  deceased  having  died  intestate  is  given 
together  with  the  proof  of  his  death;  and  the  Judge  treats  the  proceedings  as  com- 
menced and  makes  the  necessary  orders  for  the  security  of  the  assets.  The  persons 
interested  produce  evidence  of  their  relationship  with  the  deceased,  and  information 
as  to  whether  he  left  a  spouse,  ascendants,  descendants  or  collaterals  within  the 
fourth  degree;  and  on  consideration  of  the  grounds  shown  by  these  measures,  the 
Judge  declares  the  proper  person  or  persons  to  be  the  heir  or  heirs  according  to  the 
legal  order  of  succession  enacted  by  the  Civil  Law^)  without  prejudice  to  claimants 
of  equal  or  better  right;  and  orders  the  assets  to  be  dehvered  to  them,  if  they  are 
not  already  in  possession  thereof.  Any  opposition  to  this  declaration  must  proceed 
by  way  of  an  ordinary  action. 

Actions  concerning  the  succession  are  "attractive",  that  is:  all  actions  which 
are  directed  to  obtaining  payment  of  funeral  expenses,  inventories,  partitions 
or  any  other  right  to  the  assets  when  brought  by  any  person  as  heir  or  legatee, 
are  consohdated  therewith;  and  the  Judge  before  whom  the  succession  is  opened 
is  the  only  competent  Judge  for  having  cognisance  of  all  claims  arising  against 
the  heirs  by  reason  of  the  assets  of  the  succession. 

Within  two  months  in  testamentary  cases,  or  four  months  in  intestate  cases, 
the  executors  or  heirs  are  obhged  to  present  to  the  Directorate  General  of  Taxes 
in  the  Capital  or  to  the  Administration  of  State  Income  in  the  other  Departments, 
a  declaration  of  the  estimated  amoimt  of  the  inheritance,  the  names  and  status 
of  the  heirs,  and  the  habilities  of  the  estate;  and  within  the  same  times  reckoned 
from  the  date  of  the  declaration,  the  tax  must  be  met,  if  the  inheritance  is  already 
liquidated,  or  provisional  payment  on  the  estimated  assets  must  be  made,  on  pain 
of  the  infliction  of  a  fine. 

A  tax  is  paid  on  the  amount  of  all  legacies  which  amount  to  one  thousand 
pesos,  in  the  following  proportion:  1%  when  the  inheritance  or  legacy  is  in  favour 
of  legitimate  descendants;  —  2%  when  it  is  in  favour  of  legitimate  ascendants, 
illegitimate  children  or  ackno  w  1  edged ;  —  3  %  when  itis  in  favour  ofaspouse,  legitimate 
or  illegitimate  brothers  or  sisters,  and  adopted  children;  —  5%  when  it  is  in  favour 
of  other  collaterals,  or  an  adoptive  parent;  —  8%  when  in  favour  of  relations  by 
affinity;  —  and  10%  when  in  favour  of  strangers. 

As  soon  as  the  tax  has  been  met,  and  when  there  are  no  minors  among  the  heirs, 
the  Uquidation  and  partition  may  be  removed  from  the  prosecution  of  the  action 
and  may  continue  alone. 

When  there  are  minors,  the  action  concerning  the  succession  continues  with 
the  intervention  of  the  Judge,  and  the  inventories  and  the  partition  require  his 
approbation. 

Inventories  and  valuations. 

All  persons  who  administer  the  property  of  another  or  receive  as  their  own, 
property  which  may  become  subject  to  habihty,  are  bound  to  make  inventories; 
in  successions  the  supervisor,  the  executor  or  the  heirs  are  under  this  obUgation. 
The  inventory  may  be  extrajudicial  whenever  the  interest  of  the  State,  of  a  minor  or 
of  some  incapable  or  absent  person  is  not  concerned  therein,  and  the  persons  in- 
terested agree  so  to  make  it;  and  provided  that  it  is  drawn  up  in  the  presence  of 
a  Notary  and  two  witnesses,  or  in  the  presence  of  four  witnesses. 

Judicial  inventories  are  made  by  order  of  a  Judge  after  citing  the  persons 
interested,  experts  taking  part  therein  for  valuing  the  property  at  the  same  time, 

1)  Arts.  950  to  958  of  the  Civil  Code  say:  "The  following  are  summoned  to  succeed:  1.  Child- 
ren per  capita  (except  acknowledged  illegitimate  children,  who  inherit  one  fifth  of  the  assets 
when  they  rank  with  the  legitimate  children,  unless  they  are  shown  to  obtain  more  property 
than  the  latter,  through  their  number  being  greater);  and  other  descendants  per  stirpes;  — 
2.  Ascendants,  the  nearer  excluding  the  more  remote;  —  3.  Failing  both,  the  spouse,  unless  di- 
vorced as  the  guilty  party;  —  4.  Adopted  children;  —  5.  Relations  within  the  fourth  degree, 
in  their  order;  —  6.  The  Public  Exchequer." 
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quien,  terminada  la  diligencia,  la  presenta  al  inisino  Juez  para  su  aprobacion,  previo 
traslado  a  los  interesados,  discutiendose  en  la  via  sumaria  las  objeciones  que  se 
hagan  al  inventario. 

Obtenida  la  aprobacion,  el  Notario,  por  mandato  del  Juez,  protocoliza  los  in- 
ventarios. 

Tercerias. 

Son  las  acciones,  distintas  de  las  que  se  ventiJan  entre  el  actor  y  el  reo,  y  promo- 
vidas  en  el  mismo  juicio  por  una  persona  Hamada  tercero  opositor. 

Si  auxilian  la  intencion  del  demandante  se  Uaman  coadyuvantes,  y  excluyentes 
todas  las  demas. 

Las  primeras  pueden  oponerse  en  cualquier  juicio  y  cualquiera  que  sea  el  estado 
que  guarde,  continuando  este  segtin  su  estado  y  resolviendose,  con  la  terceria,  en  una 
misma  sentencia. 

Las  segundas  son  de  dominio  cuando  tal  es  el  derecho  que  alega  el  actor  sobre 
la  materia  del  juicio,  6  de  preferencia  si  sostiene  un  mejor  derecho  para  ser  pagado. 
Estas  pueden  oponerse  mientras  no  se  haya  hecho  el  pago  al  acreedor,  el  cual  se 
suspende  hasta  que  se  decide  quien  es  el  de  mejor  derecho;  y  aquellas  caben  aun 
antes  de  darse  posesion  de  los  bienes  al  actor  6  al  rematario,  y  opuestas  previa- 
mente  al  remate,  lo  suspenden  en  tanto  que  no  se  resuelve  la  cuestion  de  dominio. 
En  Unas  y  otras,  si  aparece  oonforme  el  demandado,  solo  se  sigue  la  terceria  entre 
el  tercero  y  el  actor. 

Tiene  competencia  en  las  teroerias  el  Juez  del  negocio  principal. 
Siendo  dos  6  mas  los  terceros  opositores,  se  acumulan  las  tercerias  que  discuten 
la  preferencia. 

En  los  demas  casos  se  precede  conforme  a  las  reglas  de  la  acumulacion. 

Incidentes. 

Los  que  surgen  en  un  juicio  y  que  tienen  inmediata  relacion  con  el  negocio 
principal,  suspenden  6ste  y  se  tramitan  y  deciden  en  la  misma  pieza,  toda  vez  que, 
sin  su  previa  resolucion,  sea  absolutamente  imposible,  de  hecho  6  de  derecho,  con- 
tinuar  substanciando  la  demanda.  De  lo  contrario,  se  tramitan  en  pieza  separada, 
con  los  pasajes  que  eligen  las  partes. 

Su  tramite  es  como  sigue :  traslado  por  dos  dias  a  la  parte  contraria ;  recepcion 
a  prueba  (si  hay  necesidad)  por  termino  no  mayor  que  la  mitad  del  correspondiente 
al  asunto  principal;  vista  y  audiencia  comun  a  ambos  litigantes,  por  tres  dias;  cita- 
cion  para  resolver;  y  sentencia  interlocutoria  dentro  de  cinco  dias. 

Acumulacion. 

Es  efecto  de  la  acumulacion  que  los  juicios,  objeto  de  ella,  se  tramiten  como 
uno  solo  y  terminen  por  una  misma  sentencia,  para  lo  cual  se  suspende  el  curso  del 
litigio  mas  proximo  a  su  resolucion,  hasta  que  el  otrp  alcance  el  mismo  estado,  excepto 
los  que  se  acumulan  a  los  juicios  universales,  que,  en  cuanto  cabe,  deben  acomodarse 
al  estado  y  tramitacion  de  estos. 

De  la  acumulacion  a  los  juicios  universales  estan  exentas  las  acciones  hipo- 
tecarias  y  prendarias. 

La  de  juicios  particulares  precede :  1.°  Cuando  la  sentencia  que  haya  de  dictarse 
en  uno  de  los  pleitos  produzca  excepcion  de  cosa  juzgada  en  el  otro;  —  2.°  En 
el  case  de  litis  pendencia;  —  3.°  Cuando  siguiendose  separadamente  los  dos  juicios 
se  divida  la  continencia  de  la  causa;  lo  cual  ocurre  si  hay  en  los  pleitos  identi- 
dad  de  personas,  cosas  y  accion,  6  solo  de  personas  y  acciones,  6  solo  de  personas 
y  cosas,  6  solo  de  acciones  y  cosas;  y  cuando  las  acciones  provengan  de  una  misma 
causa  aunque  haya  diversidad  de  personas,  6  aunque  difieran  las  cosas. 

Estando  los  juicios  en  Juzgados  diferentes,  ha  de  pedirse  la  acumulacion  ante 
aquel  que  conoce  de  los  pleitos  a  que  los  otros  deben  acumularse;  y  se  tramita  el 
articulo  con  audiencia  por  dos  dias  a  la  parte  contraria,  debiendo  resolverse  a  las 
veinticuatro  horas  despues ;  y  quedando,  en  tanto,  suspenses  los  tramites  de  los  juicios 
a  que  se  refiere,  so  pena  de  nulidad  y  responsabilidad  por  cuanto  se  practique,  que 
no  sean  providencias  precautorias  6  urjentes. 
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as  also  a  Notary,  who  on  the  termination  of  this  operation  presents  the  document 
to  the  said  Judge  for  his  approbation  after  previous  service  on  the  persons  inter- 
ested, the  objections  made  to  the  inventory  being  decided  in  a  summary  way. 
After  obtaining  his  approbation,  the  Notary,  acting  under  an  order  of  the  Judge, 
archives  the  inventories. 

Third  party  claims. 

These  are  claims  which  are  distinct  from  those  dealt  with  between  the  plaintiff 
and  defendant,  and  are  filed  in  the  same  action  by  a  person  called  an  opposing 
third  party. 

When  they  aid  the  claim  of  the  plaintiff  they  are  called  assistant,  and  the 
others  are  called  excluding,  claims. 

The  former  may  be  filed  in  any  action  and  at  any  stage  of  the  proceedings, 
the  action  itself  continuing  in  its  then  state  and  being  decided  together  with  the" 
third  party  claim,  in  the  same  judgment. 

The  latter  are  claims  of  ownership,  when  that  is  the  right  pleaded  by  the  claimant 
over  the  subject-matter  of  the  action,  or  are  claims  of  priority,  when  he  maintains 
a  superior  right  to  be  paid.  The  former  may  be  filed  as  long  as  pajrment  to  the 
creditor  has  not  been  effected,  and  this  is  suspended  until  it  is  decided  who  has 
the  better  right;  and  the  former  are  still  possible  before  possession  of  the  property 
is  given  to  the  plaintiff  or  bidder,  and  when  entered  before  the  auction,  suspend  it 
until  the  question  of  ownership  is  decided.  In  both  cases  the  third  party  claim 
proceeds  between  the  third  party  and  the  plaintiff,  when  the  defendant  appears 
to  agree  thereto. 

The  Judge  of  the  principal  matter  is  competent  to  try  the  third  party  claims. 

When  there  are  two  or  more  third  party  claimants,  the  third  party  claims  which 
question  the  priority  are  consoHdated. 

In  other  cases  the  procedure  follows  the  rules  for  consohdation. 

Interlocutory  matters. 

Interlocutory  matters  which  arise  in  an  action  and  are  immediately  related 
to  the  principal  matter,  suspend  the  latter  and  proceed  and  are  decided  on  the 
same  file,  whenever  it  is  absolutely  impossible  Ae,  facto  et  de  jure,  to  continue  the  sub- 
stantiation of  the  claim  without  the  previous  decision  thereof.  In  other  cases, 
they  proceed  by  a  separate  file  with  the  passages  selected  by  the  parties. 

Their  procedure  is  as  follows:  service  for  two  days  on  the  opposite  party; 
reception  for  proof  (if  necessary)  for  a  term  not  greater  than  half  the  corresponding 
term  for  the  principal  matter;  hearing  of  both  htigants  in  common  for  three  days; 
summons  for  judgment  and  interlocutory  judgment  within  five  days. 

Consolidation. 

The  effect  of  a  consohdation  is  that  the  actions  which  are  subject  thereto 
proceed  as  one  and  terminate  by  the  same  judgment,  for  which  purpose  the  course 
of  the  matter  in  htigation  which  is  nearest  its  decision  is  suspended  until  the  other 
reaches  the  same  stage,  except  those  which  are  consolidated  with  universal  actions, 
which,  so  far  as  possible,  must  be  adjusted  to  the  state  and  procedure  of  the  latter. 

Mortgage  and  pledge  actions  are  exempt  from  consolidation  with  universal 
actions. 

Consohdation  of  particular  actions  takes  place:  1.  When  the  judgment  which 
is  to  be  pronounced  in  one  of  the  actions  produces  the  defence  of  res  judicata  in  the 
other;  —  2.  In  the  case  of  a  lis  pendens;  —  3.  When  the  two  actions  by  proceeding 
separately  would  divide  the  unity  of  the  cause  of  action ;  which  occurs  when  actions 
import  an  identity  of  persons,  things  and  rights  of  action,  or  only  of  persons  and 
rights  of  action,  or  only  of  persons  and  things,  or  only  of  rights  of  action  and  things ; 
and  when  the  rights  of  action  arise  from  the  same  causa,  although  the  persons  or 
things  are  different. 

When  the  actions  are  in  different  Courts,  consohdation  must  be  apphed  for  to 
the  Judge  who  has  cognisance  of  the  actions  with  which  the  others  should  be  con- 
solidated; and  on  this  application  two  days  is  allowed  for  hearing  the  opposing 
party,  and  it  must  be  decided  twenty-four  hours  afterwards.  The  proceedings  in 
the  actions  referred  to  are  suspended  meanwhile,  on  pain  of  nulhty  and  of  Ua- 
biUty  for  any  steps  taken  which  are  other  than  precautionary  or  urgent  measures. 
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Segunda  instancia  6  apelacion. 

La  apelacion  tiene  por  objeto  la  reparacion  6  enmienda,  por  el  Tribunal  supe- 
rior, de  los  agravios  que  una  providencia  del  inferior  haya  causado  al  apelante. 
Se  interpone  por  medio  de  un  escrito  ante  el  Juez,  6  de  palabra  ante  el  escribano 
receptor  en  el  acto  de  recibir  la  notificacion  de  la  providencia  que  motiva  el  recurso. 
El  termino  para  apelar  de  las  sentencias  es  de  cinco  dias  desde  la  notificacion  ultima, 
y  de  tres  para  los  autos  6  decretos  apelables. 

La  apelacion,  segun  la  naturaleza  del  juicio  6  de  la  providencia,  se  concede  en 
uno  6  en  ambos  efectos.  En  el  primer  caso  (efecto  devolutive)  pasa  al  Tribunal 
superior  el  conocimiento  de  la  causa,  sin  suspenderse  la  jurisdiccion  del  Juez  inferior, 
y  continuando,  por  consiguiente,  los  procedimientos,  para  cuyo  fin  debe  quedar 
certificacion  de  los  pasajes  conducentes,  a  costa  del  apelante.  En  el  segundo  caso, 
'al  pasar  los  autos  al  superior  y  desde  que  se  concede  el  recurso,  queda  en  suspenso 
la  jurisdiccion  del  Juez  y  la  continencia  de  la  causa  (efecto  suspensivo). 

En  los  juicios  ordinarios  todas  las  apelaciones  proceden  en  ambos  efectos,  con 
excepcion  de  los  aut  os  en  que  e  admitealguna  prueba,  yde  aqueUos  que  no  producen 
gravamen  irreparable. 

En  los  ejecutivos  se  otorga  el  recurso  solo  en  el  efecto  devolutivo,  excepto  del 
auto  que  deniega  el  mandamiento  de  ejecucion;  y  de  la  sentencia,  que  se  otorga  en 
uno  6  en  ambos  efectos,  segun  el  interesado  preste  6  no  fianza,  como  se  dijo  en  otro 
lugar. 

En  los  sumarios  la  apelacion  solo  se  concede  en  el  efecto  devolutivo;  pero 
mediante  fianza  cuando  algo  ha  de  percibirse  por  ejecutarse  la  providencia  apelada. 

En  los  interdictos,  solo  cuando  la  resolucion  es  adversa  al  actor  corresponde  la 
apelacion  en  ambos  efectos;  menos  en  el  de  obra  peUgrosa,  en  el  cual  es  inapelable 
la  providencia  precautoria  que  decreta  6  deniega  las  medidas  de  seguridad,  y 
siempre  apelable  en  ambos  efectos  la  sentencia. 

En  los  incidentes,  las  apelaciones  se  rigen  por  lo  preceptuado  para  el  juicio 
principal. 

Y  en  todos  los  juicios  son  apelables  en  ambos  efectos  (con  la  misma  excepcion 
que  para  los  juicios  ordinarios)  las  providencias  de  los  articulos  de  previo  pronuncia- 
miento,  como  son  que  los  versan  sobre  jurisdiccion,  recusacion,  acumulacion  y  perso- 
nalidad  de  los  Utigantes. 

No  son  apelables  los  decretos  de  mera  substanciacion.  Contra  las  demas  provi- 
dencias se  obtiene  el  recurso ;  y  aun  contra  los  decretos,  si  contienen  apercibimiento 
6  extranamiento,  si  en  ellos  se  desnaturaUza  la  accion  intentada  6  si  se  da  indebida 
intervencion  a  persona  extrana  al  juicio,  siempre  que  antes  se  haya  pedido  y  dene- 
gado  la  revocatoria. 

En  juicio  verbal  civil  la  segunda  instancia  tiene  efecto  mediante  el  recurso  de 
revision  que  se  interpone  ante  el  Juez  de  Paz  para  ante  el  Juez  de  1^  Instancia  quien 
seiiala  dia  para  la  vista  y  pronuncia  sentencia  dentro  de  tercero  dia. 

El  mismo  recurso  de  revision  se  interpone  ante  el  Juez  de  1*  Instancia,  en  los 
negocios  verbales  de  comercio,  para  ante  la  Sala  correspondiente  de  la  Corte  de 
Apelaciones,  la  que  resuelve  en  la  misma  audiencia  6  en  la  siguiente,  sin  tramite 
previo. 

En  los  juicios  escritos,  el  tramite  de  la  segunda  instancia  es  igual  para  toda 
clase  de  negocios,  como  sigue: 

El  Juez  otorga  el  recurso  dentro  de  cuarenta  y  ocho  horas,  cita  y  emplaza  a 
las  partes  para  que  ocurran  a  la  Corte  de  Apelaciones,  en  el  lugar  del  juicio,  dentro 
de  tres  dias  (y  uno  mas  por  cada  cinco  leguas  6  fraccion  de  distancia,  si  la  Corte  no 
reside  en  el  lugar  del  juicio);  y  remite  los  autos. 

Admitida  la  apelacion  en  el  efecto  devolutivo,  si  el  apelante  sostiene  que  corres- 
ponde en  ambos  efectos,  6,  en  todo  caso,  si  el  que  obtuvo  sentencia  favorable 
trata  de  impugnar  la  admision  del  recurso,  al  Uegar  el  expediente  al  Tribunal  supe- 
rior deben  promover  tales  incidentes  previos,  de  los  cuales  se  da  traslado  por  tres 
dias  a  la  otra  parte,  y  se  decide  dentro  de  tres  dias  mas.   Si  la  decision  resultare 
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Second  Instance.    Appeals. 

Appeals  are  intended  for  the  superior  Tribunal  to  repair  or  amend  the  griev- 
ances caused  by  orders  of  inferior  Courts  to  the  appellants.  They  are  entered 
by  means  of  a  written  document  presented  to  the  Judge,  or  by  word  of  mouth 
to  the  Master,  at  the  time  of  receiving  the  notification  of  the  order  occasioning 
the  appeal.  The  time  for  appealing  from  judgments  is  five  days  from  the  last  noti- 
fication, and  three  days  for  appealable  orders  or  decrees. 

Appeals  are  granted  without  or  with  stay  of  execution  according  to  the  nature 
of  the  action  and  of  the  order  under  appeal.  In  the  one  case  {efecto  devolutivo), 
the  trial  of  the  cause  passes  to  the  superior  Tribunal  without  suspending  the  juris- 
diction of  the  inferior  Judge,  the  proceedings  therefore  continuing,  for  which  pur- 
pose there  must  be  a  certificate  of  the  relevant  passages,  at  the  cost  of  the  appellant. 
In  the  latter  case,  the  jurisdiction  of  the  Judge  and  the  unity  of  the  cause  remains 
in  suspense  {efecto  sus'pensivo)  on  the  record  passing  to  the  superior  Court  and  from 
the  time  that  the  right  of  appeal  is  granted. 

In  ordinary  actions  all  appeals  proceed  with  stay  of  execution,  with  the  ex- 
ception of  records  wherein  some  evidence  is  admitted,  and  of  those  which  do  not 
occasion  irreparable  burdens. 

In  executive  actions  the  right  of  appeal  is  only  granted  without  stay  of  ex- 
ecution, except  in  the  case  of  orders  refusing  to  direct  execution,  and  judgments  which 
are  pronounced  alternatively,  according  as  the  person  interested  gives  security  or 
not,  as  has  been  stated  in  another  place. 

In  summary  actions  appeals  are  only  granted  without  stay  of  execution;  except 
on  security  being  given,  when  anything  has  to  be  received  by  the  order  under  appeal 
being  executed. 

In  interdicts,  appeals  with  stay  of  execution  are  only  granted  when  the  de- 
cision is  adverse  to  the  plaintiff ;  with  the  exception  of  that  concerning  a  dangerous 
construction,  wherein  the  precautionary  order  decreeing  or  refusing  the  measures 
of  safety  is  not  subject  to  appeal,  and  the  judgment  is  always  appealable  with  stay 
of  execution. 

In  interlocutory  matters,  appeals  are  governed  by  what  is  laid  down  for  the 
principal  action. 

And  in  all  actions,  decisions  on  dilatory  defences  which  have  to  be  previously 
given,  such  as  those  which  concern  jurisdiction,  challenges,  consoUdation  and  the 
locus  standi  of  the  litigants,  are  appealable  with  stay  of  execution  (with  the  same 
exception  as  for  ordinary  actions). 

Orders  made  merely  in  the  course  of  substantiating  a  cause  are  not  appealable. 
Against  other  orders  leave  to  appeal  may  be  obtained;  and  even  against  decrees, 
when  they  contain  a  warning  or  the  admission  of  a  new  party,  if  the  substance 
of  the  action  brought  is  taken  away  or  the  admission  of  a  party  foreign  to  the  action 
is  improperly  allowed  thereby,  provided  that  an  application  to  recall  the  decree 
has  been  previously  made  and  refused. 

In  civil  verbal  actions,  apphcation  to  the  Court  of  Second  Instance  is  effected 
by  means  of  the  appeal  of  revision,  which  is  entered  before  a  Justice  of  the  Peace 
for  hearing  by  a  Judge  of  First  Instance,  who  appoints  a  day  for  the  hearing  and 
pronounces  judgment  within  three  days. 

In  commercial  verbal  matters,  the  same  appeal  of  revision  is  entered  before 
the  Judge  of  First  Instance  for  hearing  before  the  corresponding  Chamber  of  the 
Court  of  Appeal,  which  decides  at  the  hearing  or  at  the  next  sitting  of  the  Court, 
without  any  previous  proceedings. 

In  written  actions,  the  procedure  in  the  Courts  of  Second  Instance  is  the  same 
for  matters  of  all  kinds,  as  follows: 

The  Judge  grants  leave  to  appeal  within  forty-eight  hours,  cites  and  summons 
the  parties  to  attend  the  Court  of  Appeal  in  the  place  of  the  action  within  three 
days  (plus  one  more  for  each  five  leagues  or  a  fraction  thereof,  when  the  Court 
does  not  reside  in  the  place  of  the  action);  and  remits  the  record. 

When  the  right  to  appeal  is  admitted  without  a  stay  of  execution,  if  the 
appellant  maintains  that  a  stay  should  be  granted,  or  in  all  cases,  if  the  party 
who  obtained  a  judgment  in  his  favour  endeavours  to  impugn  the  admission  of  the 
appeal,  those  previous  interlocutory  matters  must  be  put  forward  when  the  file 
arrives  at  the  superior  Tribunal,  and  these  are  served  on  the  opposite  party  for  three 
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favorable  al  apelante,  en  el  primer  caso,  se  comunica  al  Juez  para  la  suspensi6n 
de  los  procedimientos ;  y,  en  el  segundo,  si  es  favorable  al  que  se  opuso  a  la  apela- 
ci6n,  vuelven  los  autos  al  Juez  para  la  contlnuacion  del  juicio  6  ejecuoion  de  lo 
resuelto,  y  si  le  es  contraria,  se  le  impone  una  multa  de  diez  a  cincuenta  pesos, 
continuando  la  Segunda  Instancia. 

El  tramite  de  la  Segunda  Instancia  varia,  ya  se  haya  interpuesto  el  recurso 
contra  un  auto  6  decreto  apelable,  6  de  una  sentencia. 

En  el  primer  caso,  al  Degar  los  autos  al  Tribunal  se  senala  dia  para  la  vista, 
en  la  cual  presentan  sus  alegatos  los  Utigantes,  y  dentro  de  los  tres  dias  inmediatos 
se  resuelve  el  recurso. 

En  el  segundo  caso,  la  Corte  concede  los  autos  en  traslado  por  seis  dias  al 
apelante.  De  lo  que  este  alegue,  6  sea  la  expresion  de  agravios,  corre  traslado  d  la 
otra  parte  por  el  mismo  termino. 

Si  alguna  de  las  partes  lo  pide,  se  senala  dia  para  la  vista  y,  pasada  esta  6  des- 
pu6s  de  la  respuesta  de  expresion  de  agravios,  no  habiendo  solicitud  de  vista,  cita 
para  sentencia,  que  pronuncia  dentro  del  termino  ya  dicho. 

En  la  Segunda  Instancia  solo  pueden  alegarse  como  nuevas  excepciones  — • 
ademas  de  las  admisibles  en  cualquier  estado  del  juicio,  —  las  nacidas  despues 
de  contestada  la  demanda  y  se  proponen  por  medio  de  un  «otrosi»  del  alegato  de 
expresi6n  de  agravios,  debiendo  resolverse  con  la  contestacion  de  la  parte  contraria. 

Como  pruebas  son  admisibles  la  confesion  y  los  documentos  ptibUcos  y  autenti- 
cos,  los  privados  que  se  refieren  a  hechos  ocurridos  despues  del  termino  probatorio 
y  las  declaraciones  de  testigos  que  versen  sobre  preguntas  distintas  de  los  interroga- 
torios  producidos  en  Primera  Instancia,  a  menos  que,  presentado  oportunamente 
algtin  testigo,  se  hubiere  omitido  su  examen,  en  todo  6  en  parte,  ante  el  Juez. 

Admitida  la  prueba,  se  recibe  por  el  termino  ordinario  de  Primera  Instancia, 
vencido  el  cual  se  agregan  las  recibidas  y,  con  traslado  por  tres  dias  a  cada  parte, 
se  precede  como  queda  indicado  arriba  y  se  devuelve  el  juicio  al  Juzgado  de  su 
origen,  con  certificacion  de  la  sentencia. 

Ocurso  de  hecho. 

Si  se  denego  la  apelacion,  la  parte  agraviada  puede  ocurrir  de  hecho  a  la 
superioridad,  dentro  de  tres  dias,  mas  el  termino  de  la  distancia;  el  superior  pide 
los  autos  y,  con  su  vista,  declara  si  es  6  no  apelable  el  auto  que  motivo  el  ocurso 
y,  en  el  primer  caso,  entra  a  examinarlo,  revocandolo  cuando  procede. 

Recurso  de  revision. 

Fue  establecido  para  los  autos  originarios  de  la  Corte  de  Apelaciones  que, 
segun  los  preceptos  indicados  para  los  de  Primera  Instancia,  tienen  la  cahdad  de 
apelables;  y  se  interpone  ante  la  misma  Sala  que  los  emitio,  dentro  de  tres  dias 
de  la  ultima  notificacion  del  auto  objeto  del  recurso. 

La  sala  senala  dia  para  la  revision  y,  con  lo  alegado  por  las  partes  6  sin  ello, 
resuelve  dentro  de  tres  dias,  revocando  el  auto  6  declarando  sin  lugar  la  revisi6n. 

Aclaracion  y  ampliacion. 

De  toda  sentencia  y  auto  puede  pedirse,  por  una  sola  vez  y  dentro  de  veinti- 
cuatro  horas:  1.°  aclaracion;  y  2.°  amphacion. 

La  primera  procede  si  la  providencia  esta  concebida  en  terminos  obscures, 
ambiguos  6  contradictories,  A  fin  de  que  se  declare  6  rectifique  su  tenor. 

La  segimda  si  se  omitio  resolver  algun  punto  controvertido  6  la  condenacion 
en  frutos,  6  si  no  se  fijaron  las  bases  para  liquidacion  de  frutos  6  intereses,  danos 
6  perjuicios. 

Ambas  se  tramitan  con  traslado  a  la  otra  parte  por  dos  dias ;  y,  con  la  respuesta 
6  sin  ella,  se  dicta  resolucion. 
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days,  and  are  decided  within  three  days  more.  If  the  decision  proves  favourable 
to  the  appellant,  in  the  former  case  it  is  communicated  to  the  Judge,  so  that  the 
proceedings  may  be  suspended;  and  in  the  latter  case,  if  it  is  favourable  to  the  re-  ■ 
spondent,  the  record  returns  to  the  Judge  for  continuing  the  action  and  execution 
of  the  decision,  and  if  it  is  unfavourable  to  him,  a  fine  is  imposed  on  him  of  ten 
to  fifty  pesos  and  the  matter  continues  in  the  Court  of  Second  Instance. 

The  procedure  in  the  Court  of  Second  Instance  varies  according  to  whether 
the  appeal  is  entered  against  an  appealable  order  or  decree,  or  against  a  judgment. 
In  the  former  case,  on  the  record  arriving  at  the  Tribunal,  a  day  is  appointed  for 
the  hearing,  when  the  Utigants  present  their  submissions,  and  the  appeal  is  decided 
within  the  next  three  days. 

In  the  latter  case,  the  Court  orders  the  record  to  be  delivered  to  the  appellant 
for  six  days.  The  submissions  of  the  latter,  that  is,  the  statement  of  his  grounds 
of  appeal,  are  served  on  the  other  party  for  the  same  time. 

If  any  of  the  parties  apply  therefor,  a  day  is  appointed  for  the  hearing,  and  when 
this  is  passed,  or  after  the  answer  to  the  statement  of  the  grounds  of  appeal,  when 
there  is  no  application  for  a  hearing,  a  summons  for  judgment  is  issued,  and  this 
is  pronounced  within  the  time  already  mentioned. 

Besides  those  which  are  admissible  at  any  stage  of  an  action,  the  following 
only  may  be  pleaded  as  fresh  defences  in  the  Court  of  Second  Instance:  those 
which  have  arisen  after  the  answer  to  the  claim  and  which  are  put  forward  by  means 
of  an  "otrosi"  to  the  submission  stating  the  grounds  of  the  appeal.  These  must  be 
decided  together  with  the  answer  of  the  opposite  party. 

The  following  are  admissible  evidence:  admissions,  public  and  authenticated 
documents,  private  documents  referring  to  facts  which  occurred  after  the  period 
for  proof  and  declarations  by  witnesses  which  concern  questions  different  from  the 
interrogations  presented  in  the  Court  of  First  Instance,  unless  the  examination 
of  a  witness  who  was  tendered  at  the  proper  time  has  been  omitted  wholly  or  in 
part  at  the  hearing  before  the  Judge. 

When  evidence  is  allowed,  it  is  received  for  the  ordinary  period  in  Courts  of  First 
Instance,  at  the  expiration  whereof  the  received  evidence  is  annexed  and  after  ser- 
vice for  three  days  on  each  party,  the  cause  proceeds  as  above  indicated  and  the 
action  is  retiuned  to  the  Court  of  its  origin,  with  a  certificate  of  the  judgment. 

Appeals  de  hecho. 

If  the  appeal  is  rejected,  the  party  aggrieved  may  appeal  against  the  rejection 
to  the  superior  Court  within  three  days,  plus  the  distance  time;  the  superior  Court 
.  asks  for  the  record  and,  on  inspecting  it,  declares  whether  the  order  which  occasioned 
the  "ocurso"  is  appealable  or  not  and,  in  the  former  alternative,  proceeds  to  examine 
it  and  reverses  it  when  it  is  proper  to  do  so. 

Appeals  for  revision. 

These  appeals  were  instituted  for  such  orders  originating  in  the  Court  of  Appeal 
as  are  appealable  according  to  the  principles  indicated  for  orders  of  the  Court 
of  First  Instance.  They  are  entered  before  the  same  Chamber  as  made  them,  within 
three  days  from  the  last  notification  of  the  order  which  is  the  subject-matter  of  the 
appeal. 

The  Chamber  appoints  a  day  for  the  revision  and  either  on  consideration 
of  the  submissions  of  the  parties  or  in  their  absence,  decides  within  three  days, 
and  either  reverses  the  order  or  declares  that  revision  is  rejected. 

Explanations  and  amplifications. 

Once  only  and  within  twenty -four  hours  may  an  application  be  made  for: 
1.  an  explanation;  and  2.  an  extension,  of  any  judgment  or  order. 

The  former  takes  place  when  the  order  is  conceived  in  obscure,  ambiguous 
or  contradictory  terms,  for  the  purpose  of  declaring  or  correcting  the  tenor 
thereof. 

The  latter  occurs  when  some  point  in  controversy  has  been  omitted  from  the 
decision,  or  the  judgment  has  omitted  to  award  the  produce,  or  when  the  bases  for 
settling  the  produce  or  interest  or  damages  has  not  been^fixed. 

Both  proceed  with  service  on  the  other  party  for  two  days;  and  the  decision 
is  pronounced  with  or  without  the  answer. 
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La  solicitud  de  aclaracion  6  ampliacion  interrumpe  el  termino  para  los  demas 
recursos,  que  no  corre  sino  desde  la  ^tima  notificacion  del  fallo  sobre  aqu6Ila. 

En  el  juicio  arbitral  la  aclaracion  de  la  sentencia  se  pide  ante  el  Juez  que  ha 
de  ejecutarla,  quien,  al  efecto,  devuelve  los  autos  a  los  arbitros. 

Desistimiento,  desercion  y  abandono. 

De  un  juicio,  instancia  6  recurso,  puede  separarse,  expresa  6  tacitamente,  el 
que  lo  promo vio. 

El  desistimiento  debe  presentarse  por  persona  capaz  y  en  forma  autentica,  y  si 
es  del  juicio  6  de  la  instancia,  esta  prohibido  a  los  representantes  de  incapaces, 
menores  y  ausentes. 

Se  tramita  y  resuelve  con  audiencia,  y  consentimiento  necesario,  de  la  parte 
contraria. 

La  separacion  tacita  se  verifica  por  la  desercion  de  un  recurso  6  por  el  abandono 
de  una  instancia. 

La  desercion  se  solicita  cuando  el  que  interpuso  un  recurso  no  usa  de  el.  Se 
tramita  con  su  audiencia,  despues  de  lo  cual  se  le  fija  un  termino  (no  mayor  de 
diez  dias,  mas  el  de  la  distancia)  para  que  use  del  recurso;  y,  si  vencido  este  no 
lo  hubiere  hecho,  la  desercion  queda  consumada. 

Precede  declarar  el  abandono,  a  solicitud  de  parte  legitima,  cuando  el  actor  en 
la  Primera  Instancia,  6  el  apelante  en  la  Segunda,  dejan  transcurrir,  sin  hacer  gestion 
relativa  a  la  demanda  6  a  la  apelacion,  un  aiio  6  dos  meses,  respectivamente,  desde 
la  fecha  de  la  ultima  diligencia  practicada,  salvo  que  comprueben  impedimento 
grave  que  les  haya  imposibilitado  promover,  6  si  presentan  gestion  anterior  a  la 
solicitud  de  abandono. 

La  soUcitud  de  abandono  se  tramita  como  incidente. 

La  separacion  de  un  recurso  tiene  por  objeto  que  se  repute  no  interpuesto; 
la  de  la  Segunda  Instancia,  deja  ejecutoriada  la  sentencia  del  Juez;  y  la  de  la  Primera 
Instancia  extingue  la  accion  y  deja  las  cosas  en  el  estado  que  tenian  antes  de  la 
demanda. 

Sentencia  ejecutoria. 
Son  sentencias  ejecutorias :  las  emitidas  por  los  Jueces  de  Paz  en  negocios  que 
no  excedan  de  veinte  pesos,  en  materia  civil,  y  las  de  los  Jueces  de  Primera  Instancia, 
en  los  negocios  de  comercio  no  mayores  de  cien  pesos:  las  pronunciadas  por  los 
Jueces  de  Primera  Instancia,  en  Revision  de  las  dictadas  por  los  Jueces  de  Paz,  en 
negocios  civUes  verbales  mayores  de  veinte  pesos :  las  de  la  Corte  de  Apelaciones, 
en  revision  de  las  emitidas  en  juicio  verbal  por  los  Jueces  de  Primera  Instancia,  en 
negocios  mercantiles  mayores  de  cien  pesos :  las  de  la  misma  Corte  en  juicio  ordinario 
escrito,  en  juicio  arbitral,  en  interdicto  y  juicio  sumario  y  en  juicio  ejecutivo  versado 
solo  sobre  puntos  de  derecho:  las  de  los  arbitros  juris  y  arbitradores,  cuando  las 
partes  renunciaron  los  recursos  6  la  apelacion :  las  de  Casacion :  las  que  dirimen  una 
competencia:  las  declaradas  irrevocables,  lo  mismo  que  aqueUas  contra  las  cuales 
no  cabe  otro  recurso  que  el  de  responsabiUdad  y  las  ejecutoriadas  que,  segun  se 
indico  en  los  lugares  respectivos,  son  las  consentidas  expresamente,  las  declaradas 
como  tales  en  virtud  de  no  haberse  interpuesto  recurso  y  aqueUas  de  que  se  inter- 
puso este  y  se  declare  desistido,  desierto  6  abandonado. 

Las  sentencias  ejecutorias  producen  excepcion  de  cosa  juzgada,  sin  perjuicio 
del  recurso  extraordinario  de  Casacion  contra  aqueUas  que  corresponde. 

Casacion. 

El  recurso  de  Casacion  precede  contra  las  sentencias  ejecutorias  pronunciadas 
en  juicio  escrito  en  los  casos  de  violacion  —  en  el  faUo  —  de  una  6  mas  leyes  ex- 
presas ;  y  de  infraccion  —  en  el  curso  del  juicio  —  de  una  parte  substancial  del  proce- 
dimiento,  siempre  que  se  haUa  pedido  la  enmienda  del  vicio  en  la  instancia  en  que 
se  cometio,  y  repetido  la  peticion  en  la  Segunda  Instancia,  si  la  falta  ocurrio  en 
la  Primera,  y  excepto,  naturalmente,  si  falto  la  posibilidad  de  reclamar,  porque  el 
defecto  resulto  al  final  del  proceso. 
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Applications  for  an  explanation  or  amplification  interrupt  the  period  for  the 
other  appeals  or  remedies,  and  they  only  run  from  the  last  notification  of  the 
decision  on  the  application. 

In  arbitration  proceedings,  the  application  for  an  explanation  of  the  award  is  made 
to  the  Judge  who  has  to  execute  it,  and  he  returns  the  record  to  the  arbiters  for  that 
purpose. 

Withdrawal,  discontinuance  and  abandonment. 

The  moving  party  may  expressly  or  tacitly  withdraw  from  an  action,  appli- 
cation or  appeal. 

The  withdrawal  may  be  presented  by  a  person  who  is  legally  capable  in  an 
authenticated  form,  but  it  is  forbidden  to  the  representatives  of  persons  who  are 
legally  incapable,  minors  and  absent  persons,  when  it  refers  to  an  action  or  appli- 
cation. It  proceeds  and  is  decided  at  a  hearing  and  with  the  necessary  consent 
of  the  opposite  party. 

Tacit  withdrawal  takes  place  by  abandoning  an  appeal  or  an  application. 
Discontinuance  is  apphed  for  when  a  person  who  has  entered  an  appeal  fails  to  avail 
himself  of  it.  It  proceeds  by  his  being  heard,  after  which  he  is  appointed  a  time 
(not  exceeding  ten  days,  plus  the  distance  time)  for  him  to  avail  himself  of  the 
appeal;  and  if  he  has  not  done  so  on  the  expiration  thereof,  discontinuance  is  com- 
plete. 

It  is  proper  to  make  a  declaration  of  abandonment,  on  the  application  of  a 
lawful  party,  when  the  plaintiff  in  the  Court  of  First  Instance,  or  the  appellant 
in  the  Court  of  Second  Instance,  allows  a  year  or  two  months,  respectively,  to  expire 
without  doing  anything  in  relation  to  the  claim  or  appeal  from  the  date  of  the  step 
last  taken,  unless  they  prove  a  serious  impediment  which  has  made  it  impossible 
for  them  to  take  action,  or  when  they  take  a  step  before  the  application  for  aban- 
donment. 

The  appHcation  for  abandonment  proceeds  as  an  interlocutory  matter. 

Withdrawal  of  an  appeal  means  that  it  is  considered  as  not  having  been  entered. 
Abandonment  of  an  appeal  to  the  Court  of  Second  Instance  leaves  the  judgment 
of  the  Judge  final  and  in  a  state  to  be  executed;  and  that  of  the  Court  of  First  In- 
stance extinguishes  the  action  and  leaves  things  in  the  state  in  which  they  were 
before  the  claim. 

Final  judgments. 

The  following  are  final  judgments :  those  given  by  Justices  of  the  Peace  in  matters 
which  do  not  exceed  twenty  pesos  in  civil  matters,  and  those  of  Judges  of  the  Court 
of  First  Instance  in  commercial  matters  not  above  one  hundred  pesos;  those  pro- 
nounced by  Judges  of  the  Court  of  First  Instance  in  revising  those  pronounced 
by  Justices  of  the  Peace,  in  verbal  civil  matters  aboVe  twenty  pesos ;  those  of  the  Court 
of  Appeal,  revising  those  given  in  verbal  actions  by  Judges  of  the  Court  of  First 
Instance  in  commercial  matters  above  one  hundred  pesos:  those  of  the  same  Court 
in  ordiuary  written  actions,  in  arbitration  proceedings,  in  interdicts  and  summary 
actions  and  in  executive  actions  turning  on  points  of  law:  those  of  judicial  ar- 
biters and  friendly  arbitrators,  when  the  parties  renounce  the  right  of  appeal: 
those  of  the  Court  of  Cassation:  those  which  decide  a  question  of  competence: 
those  which  are  declared  to  be  irreversible,  and  also  those  against  which  the  only 
possible  appeal  is  that  on  personal  liability,  and  those  judgments  which,  as  indi- 
cated in  their  respective  places,  are  expressly  consented  to,  those  declared  such  by 
virtue  of  no  appeal  having  been  entered,  and  those  from  which  an  appeal  has  been 
entered  and  has  been  declared  withdrawn,  discontinued  or  abandoned. 

Final  judgments  give  rise  to  the  defence  of  res  judicata,  but  without  prejudice 
to  the  extraordinary  appeal  to  the  Court  of  Cassation  in  a  proper  case. 

Cassation  (or  quashing). 

An  application  to  quash  lies  against  final  judgments  pronounced  in  written 
actions  when  the  judgment  violates  one  or  more  express  laws :  and  when  a  substantial 
part  of  the  procedure  is  infringed  in  the  course  of  an  action,  provided  that  an  appli- 
cation to  correct  the  error  has  been  made  in  the  Court  where  it  was  committed, 
and  that  the  application  was  repeated  in  the  Court  of  Second  Instance,  if  the  fault 
occurred  in  the  First  Instance,  and  except,  naturally,  when  there  has  been  no  possi- 
bility of  making  an  objection,  because  the  fault  occurred  at  the  end  of  the  process. 
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No  obstante  la  regla  general  apuntada,  el  recurso  es  admisible  unicamente 
cuando  se  funda  en  infraccion  substancial  del  procedimiento :  contra  las  sentencias 
arbitrales  cuando  las  partes  hayan  renunciado  todos  los  recursos:  en  los  juicios 
de  menor  cuantia  (desde  20  y  100  pesos  en  materia  civil  y  mercantil,  respectiva- 
mente):  en  los  juicios  posesorios  y  en  todos  aqueUos  despu^s  de  los  cuales  puede 
promoverse  una  accion  sobre  el  mismo  objeto. 

Se  reputa  quebrantado  substancialmente  el  procedimiento:  1.°  Por  no  haberse 
emplazado  en  tiempo  y  forma  a  los  que  tienen  que  salir  al  juicio ;  —  2.  °  Por  f alta 
de  personaUdad  legal  para  comparecer  uno  de  los  Utigantes,  como  parte,  en  la  con- 
tienda;  —  3.°  Por  defecto  de  citacion  para  la  sentencia  6  para  cualquiera  dili- 
gencia  probatoria;  —  4.°  Por  haberse  dictado  la  sentencia  de  la  Corte  de  Apela- 
ciones  por  un  niimero  de  Magistrados  menor  que  el  que  corresponde  legalmente ;  — 
5,°  Por  incompetencia  absoluta  de  jurisdiccion. 

Se  debe  interponer  el  recurso,  con  firma  de  Abogado,  ante  el  Tribunal  de'Casa- 
cion  (6  Corte  Suprema  de  Justicia)  y  dentro  de  diez  dias  contados  desde  la  ultima 
notificacion  de  la  sentencia  que  causo  ejecutoria,  agregandose  el  termino  de  la 
distancia  para  los  procedentes  de  juicio  arbitral. 

La  Corte  designa  la  suma  que  debe  depositar  el  recurrente  en  la  Receptoria  de 
Fondos  de  Justicial,  para  las  resultas  de  la  Casacion,  y  senala  el  termino  para  que 
se  haya  el  deposito  que  nunca  sera  mayor  de  quinientos  pesos  ni  menor  de  cin- 
cuenta  en  los  negocios  de  mas  de  seiscientos  pesos.  En  los  que  no  lleguen  a  esta 
cantidad,  el  deposito  no  puede  exceder  de  la  sexta  parte  del  valor  del  litigio  para 
la  Casacion  fundada  en  infraccion  de  ley  6  proveniente  de  juicio  arbitral,  ni  de  la 
dozava  parte  del  mismo  valor  en  los  demas  casos  (quebrantamiento  de  forma). 

Hecho  en  tiempo  el  deposito  (pues  de  lo  contrario  queda  sin  lugar  el  recurso) 
y  mediante  certificacion  del  mismo,  el  Tribunal  pide  los  autos  al  Juzgado  de  su 
origen,  y,  recibidos,  senala  dia  para  la  vista  (en  el  cual  se  presentan  los  alegatos 
6  se  alega  in  voce  cuando  se  ha  soUcitado  vista  ptibhca). 

Dentro  de  ocho  dias  despues  de  la  vista  se  dicta  sentencia  admitiendo  6  no  el 
recurso.  En  el  primer  caso  el  Tribunal  anula  la  sentencia  ejecutoria  recurrida,  y 
resuelve  sobre  el  objeto  principal  del  juicio  (tratandose  de  violacion  de  ley  expresa) ; 
6  manda  los  autos  al  Juez  6  Tribunal  de  que  procedan,  —  6  dispone  que  pasen  al 
Juez  6  Tribunal  competente,  —  a  fin  de  que,  a  costa  del  que  dio  motivo  al  recurso, 
y  reponiendolos  al  estado  que  tenian  cuando  se  cometio  la  falta,  se  tramiten  y  re- 
suelvan  legalmente  (si  se  trata  de  infraccion  de  forma);  y  siempre  dispone  la  de- 
volucion  del  deposito.  En  el  segundo  caso  y  en  el  de  desistimiento  expreso,  el  re- 
currente es  condenado  en  las  costps  de  la  Casacion  y  pierde  el  deposito  a  favor  de 
los  fondos  de  justicia.  Cualquiera  que  sea  el  resultado,  los  autos  vuelven,  con  certifi- 
cacion del  fallo  y  para  sus  efectos,  al  Juez  6  Tribunal  que  los  remitio. 

Interpuesta  y  desestimada  la  casacion  de  una  ejecutoria,  por  una  de  las  causaa 
permitidas,  no  puede  ya  repetirse  por  ninguna  otra  causal. 

Ejecucion  de  las  sentencias. 

El  Juez  que  dicto  en  Primer  a  Instancia  la  sentencia  debe  ejecutarla,  con  ex- 
cepcion  del  laudo  arbitral,  segiin  se  indico  en  el  lugar  correspondiente. 

Las  pronunciadas  en  juicio  verbal  se  ejecutan,  en  la  via  de  apremio,  embargdn- 
dose  bienes  suficientes,  previo  requerimiento  y  falta  de  pago  si  este  es  el  objeto  de 
la  condena;  luego  se  valiia  lo  embargado,  se  senala  dia  para  el  remate,  el  cual  se 
verifica  en  el  mejor  postor  despues  de  anunciado  por  carteles;  todo  dentro  de  nueve 
dias  despues  del  requirimiento. 

Las  demas  sentenciets  se  hacen  efectivas  en  la  via  ejecutiva  (como  se  expUco 
al  tratarse  de  este  juicio)  sirviendo  de  titulo  la  ejecutoria,  que  es  la  copia  expedida 
en  forma  por  el  Juzgado  de  Primera  Instancia  6  por  el  Tribunal  Superior. 

Cuando  las  sentencias  de  Primera  y  Segunda  Instancia  son  conformes  de  toda 
conformidad  (en  el  objeto  principal)  pueden  ejecutarse  aunque  se  haya  interpuesto 
y  admitido  el  recurso  de  Casacion,  toda  vez  que  el  sohcitante  favorecido  preste 
fianza  que  garantice  la  devolucion  de  lo  que  pudiere  recibir,  para  el  caso  de  que 
la  sentencia  fuere  casada. 


GUATEMALA:  PROCEDURE.  35 

Notwithstanding  the  general  rule  just  mentioned,  an  appeal  is  only  admissible, 
when  it  is  based  on  a  substantial  infringement  of  the  procedure:  if  it  is  entered 
against  arbitral  awards,  when  the  parties  have  renounced  all  right  of  appeal:  in 
actions  of  the  lesser  amount  (up  to  20  and  100  fesos  in  civil  and  commercial  matters 
respectively);  in  possessory  actions  and  in  all  those  after  which  an  action  on  the 
same  subject-matter  may  be  brought. 

The  procedure  is  considered  to  be  substantially  infringed :  1.  By  those  who  have  to 
appear  in  the  action  not  having  been  summoned  ia  due  time  and  form ;  —  2.  Through 
one  of  the  htigants  lacking  legal  Zocms  standi  for  appearing  as  a  party  in  the  action; 
—  3.  Through  absence  of  citation  for  judgment  or  for  any  part  of  the  taking  of 
evidence;  —  4.  Through  the  judgment  of  the  Court  of  Appeal  having  been  pronounced 
by  a  number  of  Judges  less  than  that  which  was  legally  proper;  —  5.  By  absolute  in- 
competence of  jurisdiction. 

Appeals  must  be  entered  with  the  signature  of  an  advocate  before  the  Tribunal 
of  Cassation  or  the  Supreme  Court  of  Justice  within  ten  days  reckoned  from  the  last 
notification  of  the  final  judgment,  plus  the  distance  time  for  appeals  arising  in  arbi- 
tration proceedings. 

The  Court  names  the  sum'which  has  to  be  deposited  by  the  appellant  in  the 
Office  of  the  Receiver  of  the  Court  Funds  to  await  the  results  of  the  appeal,  and 
appoints  a  time  for  making  the  deposit,  which  must  never  be  more  than  five  hundred 
fesos  or  less  than  fifty,  in  matters  of  more  than  six  hundred  pesos.  In  those  which 
do  not  amount  to  this  sum,  the  deposit  cannot  exceed  the  sixth  part  of  the  value 
in  htigation  to  be  brought  before  the  Court  of  Cassation,  based  on  an  infringement 
of  the  law  or  arising  from  an  arbitral  award ;  nor  exceed  the  twelfth  part  of  the  said 
value  in  other  cases  (breach  of  form). 

When  the  deposit  is  made  in  time  (for  otherwise  the  appeal  is  bad)  and  on  a 
certificate  thereof,  the  Tribunal  asks  the  Court  where  the  infringement  occurred  for 
the  record,  and  when  it  has  been  received,  appoints  a  day  for  the  hearing,  at  which 
the  submissions  are  presented  or  are  made  by  word  of  mouth  when  a  public  hearing 
has  been  apphed  for. 

Judgment  is  pronounced,  allowing  or  disallowing  the  appeal,  within  eight  days 
after  the  hearing.  In  the  former  case,  the  Tribunal  annuls  the  final  judgment 
appealed  from,  and  decides  the  principal  subject  matter  of  the  action  (when  it  is 
a  matter  of  the  violation  of  an  express  law);  or  sends  the  record  to  the  Judge  or 
Tribunal  from  whence  it  proceeds  —  or  orders  it  to  pass  to  the  competent  Judge  or 
Tribunal — ,  so  that  it  may  proceed  and  be  legally  decided  (in  the  case  of  an  infringe- 
ment of  form)  at  the  cost  of  the  person  who  occasioned  the  appeal,  putting  the  re- 
cord in  the  state  in  which  it  existed  when  the  fault  was  committed;  and  it  always 
directs  the  return  of  the  deposit.  In  the  second  case,  and  in  that  of  express  dis- 
continuance, the  appellant  is  condemned  in  the  costs  of  the  Court  of  Cassation 
and  loses  the  deposit  in  favour  of  the  Funds  of  the  Court.  Whatever  be  the  result, 
the  record  returns  to  the  Judge  or  Tribunal  which  remitted  it,  with  a  certificate 
of  the  judgment  and  for  the  effects  thereof. 

When  an  application  to  quash  a  final  judgment  has  been  entered  and  rejected, 
it  cannot  be  repeated  on  any  other  grounds. 

Execution  of  judgments. 

The  Judge  who  pronounced  the  judgment  in  the  Court  of  First  Instance  must 
execute  it,  with  the  exception  of  the  arbitral  awards,  as  indicated  in  the  proper  place. 

Judgments  pronounced  in  verbal  actions  are  executed  by  way  of  apremio  by 
seizing  sufficient  property,  on  previous  request  and  default  of  payment,  if  this 
is  the  object  of  the  judgment.  As  soon  as  the  property  seized  is  valued,  a  day  is 
appointed  for  the  auction,  and  it  is  adjudicated  to  the  highest  bidder  after  being 
advertised  by  posters;  and  all  within  nine  days  after  the  request. 

The  other  judgments  are  enforced  in  the  executive  way  (as  explained  in  treating 
of  this  action),  the  final  judgment  serving  as  the  title,  that  is,  the  copy  issued  in 
proper  form  by  the  Court  of  First  Instance  or  by  the  Superior  Tribunal. 

When  the  judgments  of  the  Courts  of  First  and  Second  Instance  are  in  complete 
conformity  (as  to  their  principal  subject-matter),  they  may  be  executed,  although 
an  appeal  to  the  Court  of  Cassation  has  been  entered  and  permitted,  whenever 
the  successful  apphcant  gives  security  to  guarantee  the  return  of  what  he  may 
receive  in  the  event  of  the  judgment  being  quashed. 
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Regulaeion  de  costas. 

Terminado  el  juicio,  si  la  ejecutoria  contiene  especial  condenacion  en  costas,  el 
escribano  actuario  respective  regula  las  costas  conforme  a  Arancel  y  a  la  minuta 
y  recibos  de  los  Abogados,  expertos,  etc.,  los  cuales,  bajo  juramento,  deben  presentar 
las  partes. 

De  la  regulaeion  se  da  vista  por  tres  dias  a  cada  una  de  las  partes  y,  con  lo 
que  exponen,  resuelve  el  Juez  dentro  de  tercero  dia  (oyendo  a  expertos  si  no  hubiere 
acuerdo  y  se  trata  de  honorarios  no  reglamentados  por  Arancel;  y  tomando  en 
consideracion  las  circunstancias  y  entidad  del  juicio). 

Ejecucion  de  sentencias  dictadas  por  tribunales  extranjeros. 

Se  da  fuerza,  en  la  nacion,  a  las  sentencias  dictadas  en  paises  extranjeros,  de 
conformidad  con  lo  establecido  en  los  tratados ;  y,  en  falta  de  tratado  6  de  estipula- 
cion  especial,  rige  el  principio  de  reciprocidad.  En  el  concepto  dicho,  las  ejecutorias 
extranjeras  tendran  fuerza  siempre  que  reunan  las  siguientes  circunstancias:  1.°  Que 
procedan  del  ejercicio  de  una  accion  personal;  — -2.°  Que  no  hayan  recaido  en 
rebeldia;  —  3.°  Que  la  obligacion  que  la  motive  sea  licita  en  la  Repiiblica;  — 
4.  °  Que  scan  ejecutorias  conforme  a  las  leyes  de  la  nacion  en  donde  se  hayan  dic- 
tado ;  —  5.  °  Que  esten  autenticadas  del  modo  que  se  explico  al  tratar  de  los  docu- 
mentos ;  y,  si  fueron  producidas  en  idioma  distinto  del  nacional,  sean  vertidas  por 
un  traductor  jurado. 

Deben  ser  ejecutadas  por  el  Juez  que  seria  competente  para  conocer  en  el 
juicio  en  que  se  dictaron;  y,  solicitada  su  ejecucion,  se  da  traslado  por  tres  dias  a 
la  parte  contra  quien  se  dirijen.  Con  su  respuesta  6  sin  eUa,  no  habiendo  obstaculo 
legal,  ni  alguno  de  los  defectos  consignados  al  tratar  de  los  documentos  procedentes 
del  Extranjero,  se  ejecutan  como  las  pronunciadas  en  la  RepiibUca. 

Jurisdiccion  voluntaria. 

Comprende  todos  lo  actos  en  que,  por  disposicion  de  la  ley  6  por  solicitud  de 
los  interesados,  se  requiere  la  intervencion  de  la  autoridad  del  Juez  sin  que  este 
promovida  ni  se  promueva  contienda. 

Varies  actos  de  jurisdiccion  voluntaria  determina  la  ley,  dictando  a  cada  cual 
los  tramites  y  formalidades  necesarios  para  que  la  intervencion  judicial  surta  los 
efectos  correspondientes.  Respecto  alas  demas  que  se presenten,  dicta  reglas  generales 
y  faculta  al  Juez  para  variar  6  modificar  las  providencias  sin  sujecion  a  los  terminos 
establecidos  para  las  derivadas  de  la  jurisdiccion  contenciosa. 

Entre  las  primeras  citaremos,  como  de  mayor  interes,  los  procedimientos  para 
asegurar  los  bienes  de  un  ausente,  para  elevar  a  escritura  publica  un  testamento 
privado,  para  dar  eficacia  6  hacer  llegar  a  su  destine  un  testamento  faaritimo  entre- 
gado  a  autoridades  guatemaltecas ;  para  enajenar  y  gravar  los  bienes  de  menores, 
incapacitades  6  ausentes ;  para  venta  voluntaria  en  subasta  publica ;  y  para  obtener 
habilitacion  a  fin  de  comparecer  en  juicio. 

Procedimiento  en  las  quiebras. 

El  juicio  universal  de  Quiebra  se  divide  en  cinco  secciones,  formandose,  con  las 
actuaciones  relativas  a  cada  una  de  ellas,  una  pieza  6  expediente  separado,  de  con- 
formidad con  el  Articulo  112  de  la  Ley  de  Enjuiciamiento  Mercantil,  cuyos  terminos 
son,  a  la  letra,  asi: 

«Art.  112.  La  seccion  primera  cemprendera  tode  lo  relative  a  la  declaracion  de 
quiebra;  las  disposicienes  consiguientes  a  ella  y  su  ejecucion;  el  nembramiento  de 
Sindice  y  Depesitario  e  incidencias  sobre  su  separacion  y  subregacion;  y  el  con- 
venie  entre  los  acreedores  y  el  quebrade  que  penga  termino   al  procedimiento. 

«La  segunda,  las  diligencias  de  ocupacion  de  los  bienes  del  faUido  y  tode  lo  que 
cencierna  a  la  administracion  de  la  quiebra,  hasta  la  liquidacion  total  y  rendicion 
de  cuentas  del  Depesitario. 
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Taxation  of  costs. 

When  the  action  has  ended,  and  when  the  final  judgment  contains  a  special 
order  to  pay  costs,  the  Master  taxes  the  costs  according  to  the  scale  and  the  minute 
and  the  fees  received  by  the  Advocates,  experts,  etc.,  which  must  be  produced 
by  the  parties  on  oath. 

The  taxation  may  be  inspected  by  each  of  the  parties  for  three  days  and  on 
consideration  of  their  criticisms,  the  Judge  decides  within  three  days  (hearing  ex- 
perts, when  there  is  disagreement  and  in  cases  of  fees  not  regulated  by  the  scale ; 
and  taking  into  consideration  the  circumstances  and  nature  of  the  action). 

Execution  of  judgments  pronounced  by  foreign  Tribunals. 

Judgments  pronounced  in  foreign  countries  are  enforced  in  the  Nation  in  con- 
formity with  the  terms  of  the  Treaties;  and  in  the  absence  of  a  special  Treaty  or 
agreement,  the  principle  of  reciprocity  governs.  In  that  sense,  foreign  final  judg- 
ments will  be  enforced  when  they  combine  the  following  circumstances :  1.  They  must 
proceed  from  the  exercise  of  a  personal  right  of  action;  —  2.  They  must  not  have 
been  given  against  a  person  in  default ;  —  3.  The  obligations  which  occasion  them 
must  be  lawful  in  the  Republic;  —  4.  They  must  be  fiaal  according  to  the  laws 
of  the  nation  where  they  have  been  pronounced;  —  5.  They  must  be  authenticated, 
as  explained  in  treating  of  documents;  and  when  they  are  produced  in  a  language 
different  from  the  National  language,  they  must  be  translated  by  a  sworn  trans- 
lator. 

They  must  be  executed  by  the  Judge  who  would  be  competent  to  try  the  action 
in  which  they  were  pronoimced;  and  on  their  execution  being  apphed  for,  they 
must  be  served  for  three  days  on  the  party  against  whom  they  are  directed.  With 
or  without  his  answer,  and  when  there  is  no  legal  obstacle,  and  none  of  the  defects 
mentioned  in  treating  of  documents  proceeding  from  abroad,  they  are  executed 
like  those  pronounced  in  the  Republic. 

Voluntary  jurisdiction. 

^This  comprises  all  acts  in  which,  whether  by  provision  of  the  law  or  on  the 
application  of  the  persons  interested,  the  intervention  of  the  authority  of  a  Judge 
is  required  without  a  contentious  action,  initiated  or  to  be  initiated. 

The  law  determines  several  acts  of  voluntary  jurisdiction,  and  for  each  it  lays 
down  the  necessary  procedure  and  formalities  for  the  judicial  intervention  to  take 
its  proper  effect.  As  regards  other  acts  which  may  arise,  the  law  lays  down  general 
rules  and  empowers  the  Judge  to  vary  or  alter  his  orders  without  being  subject 
to  the  times  enacted  for  those  derived  from  the  contentious  jurisdiction. 

Among  the  former  we  will  cite  as  being  of  greater  interest :  L  The  procedure  for 
insuring  the  property  of  an  absent  person;  —  2.  For  reducing  a  private  will  to  a 
notarial  instrument;  —  3.  To  give  effect  to  or  cause  to  arrive  at  its  destination 
a  will  made  at  sea  and  delivered  to  the  authorities  of  Guatemala;  —  4.  For  seUing 
and  charging  the  property  of  minors,  persons  who  are  legally  incapable  or  absent; 
—  5.  For  voluntary  sales  at  public  auction;  and  6.  For  obtaining  an  authorisation 
for  appearing  in  an  action. 

Procedure  in  bankruptcy. 

The  universal  bankruptcy  proceeding  is  divided  into  five  sections,  which  together 
with  the  record  relating  to  each  of  them,  forms  a  separate  piece  or  fUe,  in  conformity 
with  Article  112  of  the  Law  of  Commercial  Procedure,  the  literal  terms  whereof 
are: 

Art.  112.  "The  first  section  shall  comprise  aU  that  relates  to  the  declaration 
of  bankruptcy;  the  orders  consequent  thereon  and  their  execution;  the  appointment 
of  the  Trustee  and  Depositary,  and  incidental  appHcations  referring  to  their  removal 
and  replacement;  and  the  arrangements  between  creditors  and  bankrupts  to  put 
an  end  to  the  proceedings. 

"The  second  section  shall  comprise  the  measures  of  taking  possession  of  the  assets 
of  the  bankrupt  and  all  that  concerns  the  administration  of  the  bankruptcy,  up  to 
the  entire  Uquidation  and  the  rendering  of  accounts  by  the  Depositary. 
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«La  tercera,  las  acciones  a  que  de  lugar  la  cesacion  de  pagos,  sobre  los  con- 
tratos  y  actos  de  administracion  del  faUido,  precedentes  a  la  declaracion. 

«La  cuarta,  el  examen  y  reconocimiento  de  los  creditos  contra  la  quiebra  y  la 
graduacion  y  page  de  los  acreedores. 

«La  quinta,  la  calificaci6n  de  quiebra  y  la  rehabilitacion  del  fallido.» 


Advertencia  de  los  editores. 


Las  prescripciones  de  los  Codigos  de  Comercio  de  Guatemala,  Honduras  y  San 
Salvador  ban  sido  tomadas  por  la  mayor  parte  de  las  codificaciones  de  otros  estddos. 
Especialmente  las  prescripciones  de  los  codigos  de  Chile  y  Espana  ban  pasado 
muchas  veces  sin  alteracion  alguna  a  Codigos  de  Comercio  de  Guatemala,  Honduras 
y  San  Salvador. 

Por  este  motivo  y  por  estar  ya  contenidos  los  codigos  de  comercio  de  Chile  y 
Espana  en  los  tomos  VI  y  XXXII  de  la  obra  «Las  leyes  mercantiles  del  globo»,  los 
editores  se  decidieron,  para  evitar  repeticiones  inutiles,  a  indicar  por  medio  de 
Uamadas  los  articulos  de  los  Codigos  de  Comercio  de  Guatemala,  Honduras  y  San 
Salvador  que  ya  se  encuentran  en  los  codigos  de  Chile  y  Espana.  De  manera  que 
de  los  articulos  de  los  Codigos  de  Guatemala,  Honduras  y  San  Salvador  nadamas 
se  imprimeron  los  que  difierenconsiderablemente  del  modelo  espanol  o  chileno,  y 
los  que  contienen  prescripciones  originales. 

Para  las  Uamadas  se  ban  usado  las  abreviaturas  siguientes: 
Cb.  significa:  Codigo  de  Comercio  de  Chile. 
E.  significa:  Codigo  de  Comercio  de  Espana. 


Codigo  de  Comercio. 


Disposiciones  generates. 

Art.  1  (Ch.  1). 

2.  Los  asuntos  y  controversias  mercantiles  se  decidiran  por  las  disposiciones 
de  este  Codigo,  6  en  defecto  de  eUas,  se  aplicaran  las  del  derecho  civil  comun,  consul- 
tando  siempre  los  principios  de  lejislacion  mercantU. 

3.  Los  negocios  mercantiles  son:  1.°  Las  compras  y  permutas  de  frutos  6 
articulos  exportables,  las  de  efectos  y  mercaderias  que  se  hacen  por  mayor  y  con 
el  objeto  de  lucrar  el  comprador  6  permutante  en  lo  mismo  que  ha  comprado  6 
permutado;  —  2.°  La  compra,  venta  y  conduccion  de  ganado  de  partida;  —  3.°  Las 
letras  de  cambio:  las  cartas-ordenes  de  credito:  los  pagarees,  libranzas  y  vales  a 
la  orden,  aun  cuando  no  scan  comerciantes  los  libradores,  endosantes,  aceptantes, 
6  tenedores,  si  dichos  documentos  proceden  6  emanan  de  un  contrato  mercantil;  — 
4.°  Los  negocios  que  directamente  proceden  del  jiro  comercial,  6  que  se  refieren 
Inmediatamente  a  el,  a  saber:  el  fletamento  de  embarcaciones,  carros,  6  bestias 
de  carga  para  el  trasporte  de  mercaderias  y  frutos,  por  agua  6  por  tierra;  los  con- 
tratos  de  seguro,  los  negocios  con  factores,  dependientes,  comisionistas  y  con- 
Fignatarios;  las  fianzas  6  prendas   en  garantia  de  responsabilidades  mercantiles. 
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"The  third  section  shall  comprise  the  rights  of  action  arising  from  the  suspension 
of  payment,  and  those  from  contracts  and  acts  of  the  administration  of  the  bank- 
rupt, which  precede  the  declaration. 

"The  fourth  section  comprises  the  examination  and  admission  of  the  claims 
against  the  bankruptcy  and  the  classification  and  payment  of  the  creditors. 

"The  fifth  section  comprises  the  characterisation  of  the  bankruptcy  and  the  dis- 
charge of  the  bankrupt." 


Notice  by  the  editors. 


The  provisions  of  the  Commercial  Codes  of  Guatemala,  Honduras  and  San 
Salvador  were  taken  for  the  most  part  from  the  Codes  of  other  States.  The  pro- 
visions  of  the  Codes  of  Chile  and  Spain  in  particular  passed  in  many  instances 
into  the  Commercial  Codes^of ^Guatemala,  Honduras  and  San  Salvador  with  no 
alteration  whatever.  fe-^    '\"  --^- S-^  -         ^  -      l§ 

For  this  reason  and  also^because  the"  Commercial  Codes  of  Chile  and  Spain 
are  already  contained  in  volumes  VI  and  XXXII  of  the  work  "The  Commercial  Laws 
of  the  World",  the  editors  decided,  in  order  to  avoid  useless  repetitions,  to  indi- 
cate  by  references  the  articles  of  the  Commercial  Codes  of  Guatemala,  Honduras 
and  San  Salvador  which  are  already  to  be  found  in  the  Codes  of  Chile  and  Spain. 
Those  articles,  however,  of  the  Codes  of  Guatemala,  Honduras  and  San  Salvador 
which  differ  considerably  from  the  Spanish  or  Chilean  models,  as  well  as  those 
which  contain  original  provisions,  have  been  printed. 

The  following  abbreviations  have  been  used  for  the  references: 
Ch.  signifies:  The  Chilean  Commercial  Code. 
S.  signifies:  The  Spanish  Commercial  Code. 


Commercial  Code. 


General  provisions. 

Art.  1  (Ch.  1). 

2.  Commercial  matters  and  controversies  shall  be  decided  by  the  provisions 
of  this  Code,  and,  faiUng  them,  the  provisions  of  the  common  civil  law  shall  apply, 
having  regard  always  to  the  principles  of  the  commercial  legislation. 

3.  The  following  are  commercial  matters:  1.  Purchases  and  exchanges  of 
produce  or  exportable  articles,  of  goods  and  merchandise  made  wholesale  and  with 
the  object  of  the  buyer  or  barterer  making  a  profit  in  what  he  has  bought  or  ex- 
changed; —  2.  Purchases,  sales  or  carriage  of  cattle  on  the  hoof;  —  3.  Bills  of  ex- 
change: letters  of  credit;  promissory  notes,  drafts  and  vales  to  order,  although 
the  drawers,  indorsers,  acceptors  or  holders  are  not  traders,  if  such  documents 
arise  or  emanate  from  commercial  contracts;  —  4.  Matters  which  directly  proceed 
from  a  course  of  commercial  business,  or  which  directly  refer  thereto,  that  is  to  say: 
affreightment  of  vessels,  carts  or  beasts  of  burden  for  carriage  of  goods  and  produce 
by  water  or  land;  insurance  contracts,  business  with  managers,  subordinates,  com- 
mission agents  and  consignees;  securities  or  pledges  to  guarantee  commercial  lia- 
bilities. 
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4.  Son  caracteres  de  los  negocios  comerciales  y  serviran  para  resolver  las 
dudas  que  ocurran  respecto  a  la  calif icacion  de  estos:  1.°  Que  haya  especulacion;  — 
2.  °  Que  esta  sea  por  mayor  y  a  titulo  oneroso ;  y  3.  °  que  recaiga  sobre  bienes  muebles. 

Libro  I.    De  los  comerciantes  y  de  los  agentes  del  comercio. 

Titulo  I.    De  la  clasificacion  de  los  comerciantes. 
Capitulo  I.    De  los  comerciantes. 

5  {Ch.  7)  agregando  al  final   <iy  ordinana»^).  —  6  (Ch.  8). 

7.2)  Todas  las  personas  que  segun  las  leyes  comunes  son  habiles  para  contratar 
y  obligarse,  y  a  quienes  las  mismas  leyes  no  prohiben  expresamente  la  profesion 
del  comercio,  tienen  capacidad  legal  para  ejercerlo. 

8.^)  El  hijo  de  familia,  mayor  de  diez  y  ocho  anos  que  haya  sido  emancipado 
legalmente,  6  que  tenga  autorizacion  expresa  de  su  padre,  puede  ejercer  el  comercio, 
sin  gozar  del  beneficio  de  restitucion  in  integrum. 

9.*)  El  menor  de  veintiun  aiios  y  mayor  de  diez  y  ocho  que  haya  sido  habi- 
litado  legalmente,  6  que  estando  bajo  tutela  tenga  licencia  expresa  de  su  tutor, 
puede  tambien  ejercer  el  comercio  sin  disfrutar  del  beneficio  de  restitucion. 

10.5)  Puede  ejercer  el  comercio  la  mujer  casada,  mayor  de  edad,  si  tiene  au- 
torizacion expresa  de  su  marido  dada  en  escritura  pubHca,  6  si  esta  legalmente 

1)  Art.  29,  30,  32  y  33  C.  C. 

2)  Art.  1416,  1519,  1525  y  1526  C.  C.  —  1417  C.  C:  Tienen  impedimenta  para 
contratar:  1.  °  Los  menores  que  no  esten  provistos  de  la  correspondiente  habilitacion;  — 
2. °  Las  mujeres  casadas  sin  la  autorizacion  suficiente;  —  3.°  Los  privados  de  la  ad- 
ministracion  de  sus  bienes;  —  4.°  Y  generalmente  aquellos  a  quienes  la  ley  prohibe 
ciertos  contratos.  —  1516  C.  C:  El  marido  no  puede  comprar  de  su  mujer,  ni  esta 
de  aquel.  Sin  embargo,  en  caso  de  divorcio  declarado,  6  de  separacion  judicial  con- 
vencional  de  bienes,  puede  cualquiera  de  los  conyujes  adjudicar  d  otro  los  que  basten 
para  el  pago  de  sus  derechos.  —  1517  C.  C:  No.  1.°,  2.°,  3.°,  4.°  y  7.°,  que  son: 
1.  °  El  tutor  6  guardador,  los  bienes  que  tenga  a  su  cuidado  del  menor  6  del  inhdbil;  — 
2.°  El  administrador,  los  bienes  que  estdn  a  su  cargo;  —  3.°  El  mandatario,  sin  permiso 
expreso  del  mandante;  —  4.°  El  albacea,  los  de  la  testamentaria  que  administra;  — 
7.°  El  abogado  y  procurador  que  hubieren  defendido  al  reo,  los  bienes  que  de  este  se 
rematen.  (Este  articulo  se  refiere  a  los  que  no  pueden  comprar  por  si  ni  por  medio 
de  otro).  —  249  Decreto  272:  En  caso  de  comprar  se  una  cosa  por  alguna  de  las  per- 
sonas de  que  hdbla  el  articulo  anterior,  sera  nula  la  venta,  y  el  comprador  perderd  el 
precio  a  favor  de  los  fondos  de  la  Tesoreria  de  las  Facultades  superior es. 

3)  Art.  299,  300,  302  y  304  C.  C.  y  93  Decreto  272.  —  298  C.  C:  Emancipacion 
es  la  dimision,  renuncia  6  abdicacion  que  hace  el  padre  y  en  su  defecto  la  madre,  de 
la  patria  potestad  que  tiene  sobre  su  hijo.  —  94  Decreto  272:  El  menor  emancipado 
tiene  la  libre  administracion  de  sus  bienes,  y  se  considera  respecto  de  ellos  como  habili- 
tado  de  edad. 

*)  Art.  419  C.  C.  96,  97,  98  y  99  Decreto  272.  —  433  C.  C:  La  ley  no  reconoce  el 
privilegio  de  restitucion  in  integrum.  —  49  Decreto  272:  El  marido  mayor  de  dieziocho 
anos  no  necesita  de  tutor  para  la  administracion  de  sus  bienes  y  los  de  la  sociedad  con- 
yugal,  pero  no  puede  enajenar  ni  hipotecar  los  bienes  raices,  sino  con  autorizacion  del 
Juez,  con  las  formalidades  de  los  bienes  de  menores.  —  95  Decreto  272:  La  habili- 
tacion de  edad,  es  la  facultad  que  en  algunos  casos  se  concede  d  los  menores,  no  sujetos 
a  patria  potestad,  para  ejecutar  todos  los  actos  y  contraer  todas  las  obligaciones  de 
que  son  capaces  todos  los  mayores  de  edad,  salvo  los  que  esten  espresamente  esceptuados.  — 
100  Decreto  272:  El  menor  habilitado  de  edad,  no  puede  enajenar  6  hipotecar  sus 
bienes  raices,  ni  aprobar  las  cuentas  de  su  tutor,  sin  autorizacion  judicial;  ni  se  con- 
cederd  esta  autorizacion  sin  conocimiento  de  causa.  La  enajenacion  de  dichos  raices 
autorizada  por  el  Juez,  se  hard  en  publica  subasta. 

5)  Art.  46  Decreto  272,  158,  159,  161  y  1175  C.  C.  —  47  Decreto  272:  La  mujer 
no  puede,  sin  intervencion  del  marido,  espresa  y  directa,  6  sin  su  autorizacion  general 
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4.  The  following  are  characteristics  of  commercial  business  and  shall  serve 
to  decide  doubts  which  may  occur  in  judging  thereof:  1.  The  existence  of  a  venture; 
—  2.  The  fact  that  it  is  wholesale  and  for  valuable  consideration;  and  3.  The  fact 
that  it  concerns  movable  property. 

Book  I.    Traders  and  commercial  agents. 

Title  I.    The  classification  of  traders. 
Chapter  I.    Traders. 

5  {Ch.   7)  adding  at  the  end  "and  ordinary"^),  —  6  (Ch.   8). 

7.2)  All  persons  who  by  the  common  law  are  capable  of  contracting  and  binding 
themselves,  and  who  are  not  expressly  forbidden  by  the  said  law  to  make  trade 
their  profession,  have  legal  capacity  to  carry  it  on. 

8.^)  A  child  of  the  family  above  eighteen  years  of  age  and  emancipated 
legally,  or  who  has  the  express  authorisation  of  his  father,  may  carry  on  trade,  with- 
out the  benefit  of  restitutio  in  integrum. 

9.*)  A  minor  who  is  between  eighteen  and  twenty-one  years  of  age,  who  has 
been  legally  qualified,  or  being  under  guardianship,  has  the  express  leave  of  his 
guardian,  may  also  carry  on  trade  without  the  benefit  of  restitutio. 

lO.S)  Married  women  who  are  of  full  age  may  carry  on  trade,  if  they  have 
the  express  authorisation  of  their  husbands,  given  by  notarial  instrument,  or  when 

1)  Arts.  29,  30,  32  and  33  C.  C. 

2)  Arts.  1416,  1519,  1525  and  1526  C.  C.  —  1417  C.  C:  "The  following  are  pre- 
vented from  making  contracts:  1.  Minors  who  are  not  provided  with  the  corresponding 
qualification  ;  —  2.  Married  women  without  sufficient  authorisation;  —  3.  Those 
deprived  of  the  administration  of  their  property;  —  4.  And  generally,  those  who  are 
prohibited  by  law  from  making  certain  contracts".  —  1516  C.  C:  'A  husband  cannot 
buy  from  his  wife  nor  the  latter  from  the  former.  However,  in  cases  of  declaration  of  divorce, 
or  judicial  or  conventional  separation  of  property,  either  spouse  may  allot  to  the  other 
sufficient  property  for  the  discharge  of  their  rights".  — 1517  C.  C:  Nos.  1,  2,  3,  4  and  7, 
which  say:  1.  "Guardians  or  curators  (may  not  purchase)  the  property  of  the  minor 
or  incapable  person  which  they  have  in  their  care;  —  2.  Administrators,  the  property 
in  their  charge;  —  3.  Agents,  without  the  express  permission  of  their  principals;  ■ — 
4.  Executors,  the  testamentary  property  administered  by  them;  —  7.  Advocates  and 
solicitors  who  have  represented  the  defendant,  the  tatter's  property  which  is  to  be  sold." 
( This  article  refers  to  those  persons  who  are  unable  to  buy  either  personally  or  by  means 
of  another).  —  249.  Decree  272:  "In  the  event  of  anything  being  bought  by  any  of  the 
persons  mentioned  in  the  preceding  article,  the  sale  shall  be  void,  and  the  buyer  shall 
lose  the  price  to  the  funds  of  the  Treasury  of  the  learned  Faculties." 

3)  Arts.  299,  300,  302  and  304  C.  C.  and  93  Decree  272.  —  298  C.  C:  "Emanci- 
pation is  the  resignation,  renouncement  or  abdication  made  by  a  father  and  failing 
him  by  the  mother,  of  the  patria  potestas  which  he  has  over  his  child."  —  94  Decree 
272:  "Emancipated  minors  have  the  free  administration  of  their  property,  and  in  re- 
spect thereof  are  considered  as  of  full  age." 

4)  Arts.  419  C.  C.  96,  97,  98  and  99  Decree  272.  —  433  C.  C:  "The  privilege  of 
restitutio  in  integrum  is  not  recognised  by  law.  — "  49  Decree  272:  "A  husband  who 
is  above  eighteen  years  of  age  does  not  require  a  guardian  for  the  administration  of  his 
property  and  that  of  the  conjugal  partnership,  but  he  cannot  sell  or  mortgage  the  real 
estate,  without  the  authorisation  of  a  Judge,  with  the  formalities  applicable  to  the  pro- 
perty of  minors."  —  95  Decree  272:  "Qualification  of  age  is  the  power  granted  in  cer- 
tain cases  to  minors  who  are  not  subject  to  patria  potestas,  of  executing  all  the  acts  and 
contracting  all  the  obligations  of  which  persons  of  full  age  are  capable,  saving  those 
which  are  expressly  excepted."  —  100  Decree  272:  "Minors  who  are  qualified  as  to 
age  cannot  sell  or  mortgage  their  real  estate  or  approve  the  accounts  of  their  guardians 
without  the  authorisation  of  the  Court,  and  this  authorisation  shall  not  be  granted  without 
consideration  of  the  cause.  Alienation  of  the  said  real  estate,  when  authorised  by  the 
judge,  shall  be  effected  by  public  auction." 

5)  Art.  46  Decree  272,  158,159,  161  and  1175  C.  C.  —  47  Decree  272:  "Without 
the  express  and  direct  intervention  of  her  husband,  or  without  his  general  or  special 
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divorciada,  6  por  lo  menos  hay  separacion  de  bienes.  En  el  primer  caso,  quedan 
responsables  los  bienes  dotales  y  parafernales  de  la  mujer  y  los  derechos  de  ambos 
conyujes  en  la  Sociedad.  En  el  segundo  caso,  estan  obligados  todos  los  bienes  propios 
de  la  mujer. 

11.1)  Tanto  la  mujer  casada  como  el  menor  comerciantes,  pueden  hipotecar 
sus  bienes  raices,  para  seguridad  de  sus  obligaciones  mercantiles.  La  primera  no 
podra  gravar  los  inmuebles  de  su  marido,  ni  los  que  pertenezcan  a  la  Sociedad 
conyugal,  a  no  ser  que  en  la  escritura  de  autorizacion  para  dedicarse  al  comercio, 
le  haya  dado  el  marido  facultad  espresa  para  eUo. 

12  (Ch.  11,  2a  parte)  suprimiendo:  <iMayor  de  edadt>^).  —  13  (Ch.  13)  suprimiendo:  ihacer 
registrar  yi>.  —  14  (Ch.  14). 

15.    El  menor  de  edad  y  la  mujer  casada  comerciantes  pueden  comparecer 
en  juicio  por  si  solos  en  las  cuestiones  relativas  4  su  comercio. 
"  ,  16  {Ch.  19). 

17.  El  ejercicio  habitual  del  comercio  se  supone  para  los  efectos  legales  cuando 
la  persona  tiene  establecimiento  abierto  con  el  objeto  de  hacer  cualquiera  de  las 
operaciones  que  en  este  Codigo  se  declaran  como  actos  positives  de  comercio,  6 
cuando  anuncia  al  publico  un  establecimiento  de  esta  clase,  y  a  este  anuncio  se 
sigue  que  realmente  se  ocupa  en  operaciones  mercantiles. 

18.  Los  individuos  de  los  otros  Estados  de  Centro  America  y  los  extranjeros 
radicados  en  la  RepiibUca  podran  ejercer  hbremente  el  comercio  con  los  mismos 
derechos  y  obligaciones  que  los  guatemaltecos. 

6  especial  en  escritura  publica,  contratar  ni  desistir'de  un  contrato  anterior,  ni  remitir 
deudas,  ni  adquirir  entre  vivos  a  titulo  gratuito  u  oneroso,  ni  enajenar  6  hipotecar.  — 
48.  El  marido  podrd  revocar  esa  autorizacion  d  su  arbitrio,  sin  efecto  retroactive,  por 
medio  de  instrumento  publico,  cuyo  contenido  se  anotard  al  mar  gen  de  la  escritura 
orijinal  y  del  testimonio  de  la  autorizacion  general  6  especial.  Si  pendiesen  autos 
ante  algun  tribunal  en  los  cuales  ha  obrado  la  mujer  con  autorizacion  del  marido,  la 
cual  se  presume  por  haberla  dado  para  la  demanda  6  contestacion,  6  interviniendo  en 
ellas,  deberd  hacer  constar  en  los  mismos  la  revocatoria,  presentando  el  testimonio  con 
la  razon  correspondiente.  —  155  C.  C:  Puede,  no  obstante,  sin  la  autorizacion  del 
marido:  1.°  Testar;  —  2.°  Suceder  por  testamento  6  ab-intestato  con  beneficio  de 
inventario.  —  156.  La  autorizacion  del  marido  podrd  ser  suplida  por  el  Juez,  con  cono- 
cimiento  de  causa,  cuando  el  marido  se  la  negare  sin  justo  motivo  y  de  ello  se  siga  per- 
juicio  d  la  mujer.  Podrd  asimismo  ser  suplida  por  el  Juez,  en  caso  de  algun  impedi- 
menta del  marido,  como  el  de  ausencia  real  6  aparente,  cuando  de  la  demora  se  siguiere 
perjuicio.  —  157.  La  autorizacion  judicial  representa  la  del  marido  y  produce  los 
mismos  efectos  con  la  diferencia  que  va  d  expresarse.  La  mujer  que  procede  con  la 
autorizacion  del  marido,  obliga  d  este  en  sus  bienes  de  la  misma  manera  que  si  el  acto 
fuera  del  marido,  y  obliga  ademas  sus  propios  bienes,  hasta  la  concurrencia  del  bene- 
ficio particular  que  ella  reportase  del  acto;  y  lo  mismo  sera  si  la  mujer  ha  sido  autori- 
zada  judicialmente  por  impedimento  accidental  del  marido  en  casos  urgentes,  con  tal 
que  haya  podido  presumirse  el  consentimiento  de  este.  Pero  si  la  mujer  ha  sido  autori- 
zada  por  el  Juez  contra  la  voluntad  del  marido,  obligard  solamente  sus  bienes  propios, 
mas  no  obligard  el  haber  social  ni  los  bienes  del  marido,  sino  hasta  la  concurrencia  del 
beneficio  que  la  sociedad,  6  el  marido,  hubieren  reportado  del  acto.  —  1164  C.  C:  La 
separacion  de  bienes  se  efectua,  sin  separarse  el  matrimonio,  en  virtud  de  decreto  judicial, 
6  por  convenio,  6  por  disposicion  de  la  ley. 


1)  Art.  28  C.  C:  Son  mayores  las  personas  que  han  cumplido  la  edad  de  veintiun 
anos,  y  menores  los  que  aun  no  han  llegado  a  esa  edad. 

^)  Art.  50  Decreto  272:  La  nulidad  de  los  actos  de  la  mujer  fundada  en  la  falta 
de  licencia  marital  6  judicial,  no  puede  oponerse  sino  por  ella  misma,  por  el  marido 
6  por  los  herederos  de  uno  u  otro.  Si  el  marido  ha  ratificado  general  6  especialmente 
los  actos  para  los  que  no  ha  tenido  autorizacion  la  mujer,  ninguno  puede  intentar  la 
accion  de  nulidad.  La  ratificacion  es  tdcita,  cuando  hay  hechos  que  manifiestan 
inequivocamente  la  aquiescencia,  teniendose  siempre  como  tal,  el  no  haberse  recla- 
mado  contra  el  acto,  despues  de  treinta  dias  contados  desde  que  se  tuvo  conocimiento 
de  el. 
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they  are  legally  divorced,  or  at  least  when  their  property  has  been  separated. '  In 
the  former  case,  the  dowry  and  paraphernaUa  of  the  wife  and  the  rights  of  both 
spouses  in  the  conjugal  partnership,  are  liable.  In  the  second  case,  all  the  separate 
property  of  the  wife  is  bound. 

11.1)  Both  married  women  and  minors  who  are  traders  may  mortgage  their 
real  estate  to  secure  their  commercial  obligations.  The  former  cannot  charge  the 
the  immovables  of  their  husbands,  or  those  belonging  to'  the  conjugal  partnership, 
unless  their  husbands  have  given  express  authority  therefor  in  the  instrument 
authorising  them  to  devote  themselves  to  trade. 

12  (Ch.  11,  2nd  part)  suppressing  "Of  full  age"^).  —  13  (Ch.  13)  suppressing:  "cause  to  be 
registered  and".  —  14  (Ch.  14). 

15.  Minors  and  married  women  who  are  traders  may  appear  personally  in 
an  action  ia  matters  relating  to  their  trade. 

16  {.Ch.  19).  -i 

_  17.  For  legal  purposes,  the  habitual  carrying  on  of  trade  is  shown  by  a  person 
having  an  open  establishment  with  the  object  of  effecting  any  of  the  operations 
which  are  declared  by  this  Code  to  be  true  acts  of  commerce,  or  by  his  advertising 
an  establishment  of  this  kind  to  the  pubhc,  and  this  advertisement  being  actually 
followed  by  his  engaging  in  commercial  operations. 

18.  Persons  of  the  other  Central  American  States  and  foreigners  established 
in  the  RepubUc,  are  free  to  carry  on  trade  with  the  same  rights  and  obligations 
as  nationals  of  Guatemala. 

authorisation  by  notarial  instrument,  a  wife  cannot  contract  or  abandon  a  preceding 
contract,  or  cancel  debts,  or  acquire  inter  vivos  with  or  without  valuable  consideration, 
or  alienate  or  mortgage."  —  48.  "A  husband  may  revoke  that  authorisation  at  his 
discretion,  by  means  of  a  notarial  instrument  without  retroactive  effect,  the  contents 
whereof  shall  be  noted  on  the  margin  of  the  original  instrument  and  of  the  certified  copy 
of  the  general  or  special  authorisation.  When  there  is  a  pending  record  before  a  tribunal 
in  which  the  wife  has  acted  with  the  authorisation  of  her  husband  {which  is  presumed 
to  have  been  given  for  a  claim  or  answer)  or  when  he  intervenes  therein,  the  revocation 
must  be  set  out  therein  on  production  of  a  certified  copy  with  the  corresponding  entry." 
—  155  C.  C:  "Nevertheless,  without  the  authorisation  of  her  husband,  she  may:  1.  Make 
a  will;  —  2.  Succeed  by  will  or  to  an  intestate  with  benefit  of  inventory."  —  156.  "The 
authorisation  of  the  husband  may  be  supplied  by  the  judge  who  has  cognisance  of  the 
cause,  when  the  husband  refuses  it  without  just  reason  and  detriment  ensues  therefrom 
to  his  wife.  It  may  likewise  be  supplied  by  the  Judge,  when  there  is  some  impediment 
on  the  part  of  the  husband,  such  as  either  real  or  apparent  absence,  when  delay  may 
cause  detriment."  —  157.  "The  judicial  authorisation  represents  that  of  the  husband 
and  produces  the  same  effects,  with  the  difference  hereinafter  expressed.  A  wife  who 
acts  with  the  authorisation  of  her  husband,  binds  his  property  in  the  same  way  as  if 
the  act  were  that  of  the  husband,  and  binds  also  her  separate  property,  up  to  the  level  of 
the  separate  benefit  which  she  derived  from  the  act;  and  the  same  shall  happen  when 
the  wife  has  been  judicially  authorised  through  the  casual  impediment  of  the  husband 
in  urgent  cases,  provided  that  it  has  been  possible  to  presume  his  consent.  But  when 
the  wife  has  been  authorised  by  the  Judge  contrary  to  the  wish  of  her  husband,  she  shall 
only  bind  her  separate  property,  but  shall  not  bind  either  the  partnership  property  or 
the  property  of  her  husband,  save  up  to  the  level  of  the  benefit  which  the  partnership 
or  the  husband  has  derived  from  the  act."  —  1164  C.  C:  "Separation  of  property  is 
effected  without  personal  separation,  by  virtue  of  a  decree  of  the  Court,  or  by  agreement, 
or  by  a  provision  of  law." 

1)  Art.  28  C.  C:  "Persons  who  have  completed  the  age  of  twenty-one  years  are 
of  full  age,  and  those  who  have  not  arrived  at  this  age  are  minors." 

2)  Art.  50  Decree  272:  "The  nullity  of  a  wife's  acts,  based  on  the  absence  of  leave 
by  her  husband  or  the  Court,  can  only  be  pleaded  by  herself,  by  her  husband  or  by  the 
heirs  of  either  of  them.  If  her  husband  has  generally  or  specifically  ratified  acts  for  which 
his  wife  had  no  authorisation,  no  one  can  bring  an  action  of  nullity.  There  is  tacit 
ratification  when  there  are  acts  which  unequivocally  show  acquiescence,  and  the  fact 
that  the  husband  has  not  objected  to  the  act  for  thirty  days  after  he  had  notice  thereof 
shall  always  be  so  considered. 
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19.1)  Todo  individuo  de  otro  de  dichos  Estados  y  todo  extranjero  radicado 
que  celebra  actos  de  comercio  en  el  territorio  de  la  Reptiblica,  queda  sometido 
en  cuanto  a  tales  actos,  sus  resultas  e  incidencias,  a  los  Tribunales  de  la  Republica, 
los  cuales  conoceran  de  las  causas  que  ocurran  y  las  decidiran  con  arreglo  a  este 
Codlgo  y  a  las  demas  disposiciones  aplicables  al  caso. 

Capitulo  II.    De  la  contabilidad  mercantil. 

20  [Ch.  25)  agregando  en  el  principio  del  inciso  3:  eel  de  inventarios  6  de*. 

21.  Los  libros  deberan  llevarse  en  lengua  castellana. 

22.  En  el  diario  se  asentaran  por  orden  cronolojico  y  dia  por  dia  las  operaciones 
mercantiles  que  ejecute  el  comerciante,  espresando  detaUadamente  el  caracter  y 
circunstancias  de  cada  una  de  ellas  y  el  resultado  que  produce  a  su  cargo  6  descargo, 
de  modo  que  cada  partida  manifieste  quien  sea  el  acreedor  y  quien  el  deudor  en  la 
negociacion  a  que  se  refiere. 

23  (E.  39)  agregando  detrds  de  cuentas:  ocorrientes*,  suprimiendo  detrds  de  «abrirdn»:  «ademas», 
poniendo  en  lugar  de:  «Hdberi>:  <sHa  de  Haber»,  en  vez  de:  d  cada  una  de  estas  cuentas:  od  cada 
cuenta'^,  y  suprimiendo  al  final:  treferentes  d  ellas-n. 

24.  Tanto  en  el  libro  diario  como  en  una  cuenta  particular,  que  al  intento  se 
abrira  en  el  mayor,  se  haran  constar  todas  las  partidas  que  el  comerciante  consuma 
en  sus  gastos  domesticos,  haciendo  los  asientos  en  las  fechas  en  que  las  extraiga  de 
su  caja  con  este  destino. 

25.  El  Ubro  de  inventarios  6  balances  empezara  con  la  descripcion  exacta  del 
dinero,  bienes  muebles  e  inmuebles,  creditos  y  cualquiera  otra  especie  de  valores 
que  formen  el  capital  del  comerciante  al  tiempo  de  comenzar  su  jiro. 

Despues  formara  cada  comerciante  anualmente  y  estendera  en  el  mismo  libro 
el  balance  jeneral  de  su  jiro,  comprendiendo  en  el  todos  sus  bienes,  creditos  y  acciones, 
asi  como  tambien  todas  sus  deudas  y  obUgaciones  pendientes  en  la  fecha  del  balance, 
sin  reserva  ni  omision  alguna,  bajo  la  responsabiUdad  que  se  establece  en  el  libro 
de  quiebras. 

Todos  los  inventarios  y  balances  jenerales  se  firmaran  por  todos  los  interesados 
en  el  establecimiento  de  comercio  a  que  corresponda,  que  se  hallen  presentes  a  su 
formacion. 

26.  En  los  inventarios  y  balances  jenerales  de  las  sociedades  mercantiles  sera 
suficiente  que  se  haga  mencion  de  las  pertenencias  y  obligaciones  comunes  de  la 
masa  social,  sin  atenderse  a  las  pecuUares  de  cada  socio  en  particular. 

27.  Los  comerciantes  no  estan  obligados  a  sentar  en  el  libro  diario  una  por 
una  las  ventas  que  no  lleguen  a  cincuenta  pesos;  bastard  que  hagan  cada  dia  el 
asiento  del  producto  de  las  que  en  todo  el  hayan  verificado  al  contado  y  pasen 
al  Ubro  de  cuentas  corrientes  las   que  hagan  al  fiado. 

28.  Los  comerciantes  estan  obligados  a  exhibir  una  copia  de  su  respectiva 
cuenta  a  la  persona  a  quien  pertenezca,  en  cualquier  tiempo  en  que  la  pida. 


1)  Aft.  62  C.  C.  —  51  C.  C:  La  ley  no  reconoce  diferencia  entre  el  guatemalteco 
y  el  extranjero,  en  cuanto  d  la  adquisicidn  y  goce  de  los  derechos  civiles  que  determina 
este  Codigo.  —  54  C.  C:  El  extranjero,  aunque  se  halle  ausente  de  la  Republica,  puede 
ser  citado  a  responder  ante  los  Tribunales  de  ella:  1.°  Cuando  se  intents  alguna  accion 
real  concerniente  a  bienes  que  estan  en  Guatemala;  —  2.°  Cuando  se  intente  alguna 
accion  civil  a  consecuencia  de  un  delito  6  de  una  falta  que  el  extranjero  hubiese  cometido 
en  Guatemala;  —  3.°  Cuando  se  trate  de  una  obligacion  contraida  por  el  extranjero, 
en  que  se  haya  estipulado  que  los  Tribunales  de  la  Republica  decidan  las  controversias 
relativas  a  ella.  —  55  C.  C:  Siempre  que  se  trate  de  wna  obligacion  contraida  en  pais 
extranjero,  las  leyes  del  pais  en  que  se  celebro  sirven  para  juzgar  del  contrato  en  todo 
aquello  que  no  este  prohibido  por  las  de  la  Republica.  Regirdn  solo  las  leyes  guate- 
maltecas  si  d  ellas  se  sometieron  los  contratantes.  —  56  C.  C:  La  guatemalteca  casada 
con  extranjero  y  la  extranjera  casada  con  Guatemalteco,  siguen  la  condicion  de  sus 
maridos.  Si  enviudan,  la  primera  recobra  y  la  segunda  conserva  la  calidad  de  guate- 
malteca, con  tal  que  residan  en  la  Republica.  —  58  C.  C:  No  puede  pedirse  en  Guatemala 
el  cumplimiento  de  obligaciones  contraidas  en  pais  extranjero,  entre  extranjeros  no 
domiciliados,  sino  en  el  caso  que  se  sometan  a  los  Tribunales  de  la  Republica. 
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19.1)  All  members  of  another  of  the  said  States  and  all  estabUshed  foreigners 
who  effect  acts  of  commerce  in  the  territory  of  the  Republic,  are  as  regards  such 
acts,  their  results  and  incidents,  submitted  to  the  Tribunals  of  the  Repubhc,  which 
shall  have  cognisance  of  the  causes  which  arise  and  shall  decide  them  according 
to  this  Code  and  the  other  provisions  appUcable  to  the  case. 

Chapter  II.    Commercial  account-keeping. 

20  {Ch.  25)  Substituting  in  Number  3:  "A   book  of  inventories  or  balance  sheets". 

21.  The  books  must  be  kept  in  the  Spanish  language. 

22.  The  commercial  transactions  carried  out  by  a  trader  shall  be  entered  in 
the  day-book  day  by  day  in  chronological  order,  expressing  in  detail  the  character 
and  circumstances  of  each  of  them  and  the  resulting  debit  or  credit,  so  that  each 
entry  shows  who  is  the  creditor  and  who  the  debtor  in  the  transaction  to  which 
it  refers. 

23  (S.  39)  add  ''current"  before  "accounts",  omit  "likewise"  before  "be  opened":  then  a  verbal 
alteration:  put  "each  account"  instead  of  "each  of  these  accoimts" ,  and  omit  "referring  thereto". 

24.  All  the  sums  which  a  trader  consumes  in  his  domestic  expenses  shall  be 
set  out  in  the  day-book  and  in  the  private  account  to  be  opened  in  the  ledger,  making 
the  entries  on  the  dates  whereon  he  Vvdthdraws  them  from  his  coffers  with  this 
intention. 

2.5.  The  book  of  inventories  and  balance  sheets  shall  commence  with  an  accurate 
description  of  the  money,  movable  and  immovable  property,  credits  and  all  other 
kinds  of  assets  forming  the  capital  of  the  trader  at  the  time  of  commencing 
his  business. 

Thenceforth,  each  trader  shall  yearly  draw  up  and  write  out  in  the  same  book 
the  general  balance  sheet  of  his  business,  including  therein  all  his  property,  credits 
and  rights  of  action,  as  well  as  all  his  debts  and  obligations  pending  at  the  date 
of  the  balance  sheet,  without  any  reservation  or  omission,  subject  to  the  habihty 
enacted  in  the  book  on  bankruptcy. 

AU  inventories  and  general  balance  sheets  shall  be  signed  by  all  persons  inter- 
ested in  the  corresponding  comniercial  estabHshment,  who  happen  to  be  present 
at  their  being  drawn  up. 

26.  In  inventories  and  general  balance  sheets  of  commercial  associations, 
it  shall  be  sufficient  to  mention  the  assets  and  obligations  common  to  the  estate, 
without  regard  to  the  separate  property  and  obhgations  of  the  individual  members. 

27.  Traders  are  not  bound  to  enter  one  by  one  in  the  day-book  sales  which 
do  not  amount  to  fifty  pesos.  It  will  be  sufficient  to  enter  each  day  the  proceeds  of 
all  that  they  have  effected  for  cash  and  to  pass  to  the  book  of  current  accounts 
those  which  they  effect  on  credit. 

28.  Traders  are  bound  to  produce  a  copy  of  their  respective  accounts  to  the 
persons  to  whom  they  belong,  whenever  they  ask  for  it. 


1)  Art.  52  C.  C.  —  51  C.  C:  "The  law  does  not  recognise  any  difference  between 
a  national  of  Guatemala  and  a  foreigner,  so  far  as  concerns  the  acquisition  and  enjoy- 
ment of  the  civil  rights  determined  by  this  Code."  —  54  C.  C:  "A  foreigner,  although 
absent  from  the  Republic,  may  be  summoned  to  answer  before  the  Tribunals  thereof: 
1.  When  a  real  action  is  brought  concerning  property  in  Guatemala;  —  2.  When  a  civil 
action  is  brought  in  consequence  of  a  felony  or  misdemeanor  committed  by  a  foreigner 
in  Guatemala;  —  3.  In  the  case  of  an  obligation  contracted  by  a  foreigner,  whereby  it 
was  agreed  that  the  Tribunals  of  the  Republic  should  decide  the  controversies  relating 
thereto."  —  55  C.  C.:  "In  all  cases  of  obligations  contracted  in  a  foreign  country,  the 
laws  of  the  country  where  it  was  contracted  are  applicable  for  adjudicating  on  the  contract 
in  so  far  as  it  is  not  prohibited  by  those  of  the  Republic.  The  laws  of  Guatemala  shall 
alone  govern,  when  the  contracting  parties  have  submitted  thereto."  —  56  C.  C.:  "Women 
of  Guatemala  who  are  married  to  foreigners  and  foreign  women  who  are  married  to 
nationals  of  Guatemala,  follow  the  status  of  their  husbands.  When  they  become  widows, 
the  former  recover  and  the  latter  preserve  the  status  of  a  national  of  Guatemala,  provided 
that  they  reside  in  the  Republic."  —  58  C.  €.:  "Actions  to  compel  the  performance  of 
obligations  contracted  in  foreign  countries  between  foreigners  who  are  not  domiciled,  can 
only  he  brought  when  they  submit  to  the  Tribunals  of  the  Republic." 
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29.  Si  la  cuenta  fuere  relativa  a  un  solo  negocio,  debera  pasar  el  comerciante 
al  interesado  copia  de  eUa  luego  que  el  negocio  termine.  Si  fuere  cuenta  corriente 
de  diversos  negocios  y  mutuas  entregas  de  dinero  y  mercaderias,  debera  pasarse 
una  copia  al  interesado  a  lo  menos  a  fin  de  cada  aiio. 

30.  Dentro  de  un  mes  contado  desde  el  dia  que  reciba  cualquiera  persona, 
sea  6  no  comerciante,  copia  de  una  cuenta  que  en  todo  6  en  parte  se  refiera  a  negocios 
mercantUes,  estara  obligada  a  manifestar  su  conformidad  6  inconformidad  con 
el  resultado  de  la  cuenta  y  con  las  operaciones  a  que  se  refiere.  Pasado  este  termino 
sin  objetar  la  cuenta,  se  entendera  estar  conforme  con  ella  el  que  la  recibio,  siendo 
de  cargo  del  que  la  envio  probar  su  recibo  y  quedando  al  que  debio  recibirla,  el 
derecho  de  probar  por  su  parte,  6  que  no  Uego  a  su  poder,  6  que  la  objeto  oportu- 
namente. 

31.  En  ninguna  cuenta  se  consideraran  solo  las  partidas  de  Haber  ni  solo 
las  de  Debe  para  exijir  6  demandar  su  resultado  respectivo,  aunque  haya  expresa 
conformidad  del  interesado  si  ella  recae  nada  mas  que  sobre  el  Hdber,  6  nada  mas 
que  sobre  el  Debe.  Pero  si  la  cuenta  Integra  solo  consta  de  Haber  sin  Debe  6  de 
partidas  de  Debe  sin  Haber,  su  importe  puede  exijirse,  y  se  compelera  al  pago  al 
que  resulte  deudor. 

32.  Asi  por  parte  del  que  pasa  una  cuenta  como  por  parte  del  que  se  con^ 
forma  con  ella,  se  entiende  que  hay  una  conformidad  expresa  en  todas  y  cada  una 
de  sus  partidas  y  se  produce  obligacion  de  pagar  el  saldo  que  resulte.  Abonada  6 
cargada  en  cuenta  de  conformidad  una  partida,   no  puede  reclamarse. 

33.  El  error  de  calculo  mercantU  no  puede  reclamarse  por  comeroiantes  de 
profesion.  El  error  aritmetico  solo  puede  reclamarse  dentro  de  cuatro  anos  con- 
tados  desde  el  dia  en  que  el  reclamante  tuvo  noticia  6  formo  la  relacion  que  resulto 
errada. 

34.  Los  libros  anunciados  en  los  numeros  1,  2  y  3  del  articulo  20,  estaran 
encuadernados,  forrados  y  foHados;  y  sus  hojas  seran  rubrioadas  por  el  Juez  de 
Comercio  y  el  actuario,  y  en  la  primera  de  ellas  se  pondra  una  nota  fechada  y  fir- 
mada  por  ambos,  que  indique  su  niimero  y  la  persona  a  quien  pertenece  el  libro. 
Al  fin  de  cada  ano  los  funcionarios  indicados  rubricaran  el  ultimo  asiento  del  libro 
Diario. 

El  que  Ueve  libros  en  idioma  distinto  del  nacional,  incurrira  en  una  multa  que 
no  baje  de  cincuenta  pesos,  ni  suba  de  trescientos ;  pagara  el  costo  de  la  traduccion 
en  los  casos  particulares  que  ocurran,  y  ademas  sera  compelido  &  verterlos  al 
idioma  vulgar. 

35.  En  el  orden  de  Uevar  los  libros  se  prohibe:  1.°  Alterar  en  los  asientos 
el  orden  progresivo  de  fechas  y  operaciones  con  que  deban  hacorse  segun  queda 
prescrito;  —  2.°  Dejar  blancos  ni  huecos,  pues  todas  sus  partidas  se  ban  de  suceder 
unas  a  otras,  sin  que  entre  ellas  quede  lugar  para  hacer  intercalacione?,  ni  adiciones;  — 
3.°  Hacer  intercalaciones,  raspaduras,  ni  enmiendas,  sino  que  todas  las  equivoca- 
ciones  y  omisiones  que  se  cometan  deben  salvarse  por  medio  de  un  nuevo  asiento 
puesto  en  la  fecha  en  que  se  advierta  la  omision  6  el  error;  —  4.°  MutUar  alguna 
parte  del  libro  6  arrancar  una  hoja  y  alterar  la  encuadernacion  y  foUacion. 

36.  Los  libros  que  carezcan  de  alguna  de  las  formalidades  prescritas  en  el  art. 
34  6  que  tengan  alguno  de  los  defectos  y  vicios  notados  en  el  antecedente,  no  tienen 
valor  alguno  en  juicio  con  respecto  al  comerciante  a  quien  pertenezcan,  y  se  estara 
en  las  diferencias  que  ocurran  con  otro  comerciante,  cuyos  libros  est6n  arreglados 
y  sin  tacha,  a  lo  que  de  estos  resulte,  si  el  contrario  no  tuviese  otra  clase  de  compro- 
bante  que  no  deje  duda. 

37.  Incurrira  ademas  el  comerciante,  cuyos  libros,  en  caso  de  una  ocupacion 
6  reconoeimiento  judicial,  se  hallen  informales  6  defectuosos,  en  una  multa  que  no 
bajara  de  cincuenta  pesos,  ni  excedera  de  quinientos.  Los  Jueces  la  graduaran  pru- 
dencialmente,  atendidas  todas  las  circunstancias  que  puedan  agravar  6  atenuar 
la  falta  en  que  haya  inourrido  el  comerciante  dueno  de  los  libros. 

38.  La  pena  pecuniaria  prescrita  en  la  disposicion  que  antecede  se  entiende 
sinperjuicio  de  que,  en  el  caso  de  resultar  que,  a  consecuencia  del  defecto  6  alteracion 
hecha  en  los  Ubros,  se  ha  suplantado  en  eUos  alguna  partida  que,  en  su  totaUdad  6 
en  alguna  de  sus  circunstancias,  contenga  falsedades,  se  proceda  criminalmente  contra 
el  autor  de  la  falsificacion. 
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29.  When  the  account  relates  to  a  single  matter  of  business,  the  trader  must 
present  the  interested  person  with  a  copy  thereof  as  soon  as  the  business  terminates. 
When  there  is  a  current  account  of  divers  matters  and  mutual  deliveries  of  money 
and  goods,  a  copy  must  be  presented  to  the  person  interested  at  the  end  of  each 
year  at  least. 

30.  Within  one  month,  reckoned  from  the  day  when  a  person,  whether  a 
trader  or  not,  receives  a  copy  of  an  account  which  wholly  or  partly  refers  to  com- 
mercial matters,  he  shall  be  bound  to  express  whether  he  agrees  or  disagrees  with 
the  result  of  the  account  and  with  the  transactions  to  which  it  refers.  When  no 
objection  has  been  made  before  the  expiration  of  this  time,  the  receiver  thereof 
shall  be  understood  to  agree  therewith,  but  the  proof  of  its  being  received  shall  lie 
on  the  sender,  the  person  who  ought  to  have  received  it  being  at  liberty  to  prove  on 
his  part  that  it  did  not  come  into  Hs  control,  or  that  he  objected  thereto  in  good  time. 

31.  Neither  the  items  on  the  credit  nor  those  on  the  debit  side  of  an  account 
shall  alone  be  considered  for  requiring  or  demanding  the  corresponding  result 
thereof,  although  the  person  interested  has  expressly  agreed  therewith,  when  that 
agreement  affects  only  the  Credit  or  only  the  Debit.  But  when  the  whole  account 
consists  of  Credits  without  Debits  or  Debits  without  Credits,  its  amount  may  be 
demanded,  and  the  resulting  debtor  shall  be  compelled  to  pay. 

32.  It  is  understood  that  there  is  an  express  agreement  to  each  and  all  of  its 
items  and  that  the  obligation  of  paying  the  resulting  balance  arises,  both  on  the 
part  of  the  person  who  presents  an  account  and  on  the  part  of  the  person  who  agrees 
therewith.  When  an  item  has  been  paid  or  charged  in  a  settled  account,  it  cannot 
be  objected  to. 

33.  A  mistake  of  commercial  calculation  cannot  be  raised  by  those  who  are 
traders  by  profession.  A  mistake  in  arithmetic  can  only  be  objected  to  within 
four  years  reckoned  from  the  day  whereon  the  claimant  had  notice  or  drew  up 
the  report  which  proved  to  be  erroneous. 

34.  The  books  mentioned  in  numbers  1,  2,  and  3  of  article  20  shall  be  bound, 
Uned  and  paged;  and  their  pages  shall  be  rubricated  by  the  Commercial  Judge 
and  Master,  and  on  the  first  thereof  shall  be  placed  a  note  dated  and  signed  by  both 
of  them,  indicating  their  number  and  the  person  to  whom  the  book  belongs.  At  the 
end  of  each  year  the  said  officials  shall  rubricate  the  last  entry  in  the  day-book. 

A  person  who  keeps  books  in  a  language  different  from  the  National  language 
shall  be  subject  to  a  fine  of  not  less  than  fifty  nor  more  than  three  hundred  pesos; 
he  shall  pay  the  cost  of  translation  in  particular  cases  which  occur,  and  shall  also 
be  compelled  to  convert  the  books  into  the  common  tongue. 

35.  As  regards  the  order  of  keeping  the  books,  it  is  forbidden:  1.  To  alter  the 
progressive  order  of  date  and  operation  in  the  entries,  which  has  to  be  followed 
as  prescribed;  —  2.  To  leave  blanks  or  spaces,  as  all  their  items  have  to  succeed 
each  other  without  any  room  between  them  for  intercalations  or  additions;  — • 
3.  To  make  intercalations,  erasures  or  alterations,  but  all  mistakes  and  omissions 
committed  must  be  corrected  by  a  fresh  entry  made  on  the  date  when  any  omission 
or  error  is  noticed;  —  4.  To  mutilate  any  part  of  a  book  or  to  tear  out  a  page  or  alter 
the  binding  or  paging. 

36.  Books  which  lack  any  of  the  formahties  prescribed  by  art.  34  or  which 
have  any  of  the  defects  or  vices  noted  in  the  preceding  article,  have  no  force  in  an 
action  as  regards  the  trader  to  whom  they  belong,  and  in  disputes  which  occur  with 
another  trader,  whose  books  are  in  order  and  without  blemish,  regard  shall  be  had 
to  their  results,  if  the  opponent  has  no  other  kind  of  voucher  which  leaves  no  doubt. 

37.  In  cases  of  taking  possession  or  verification  by  the  Court,  traders  whose 
books  are  informal  or  defective  shall  incur  a  fine  of  not  less  than  fifty  nor  more 
than  five  hundred  pesos.  The  Judges  shall  act  reasonably  in  fixing  the  fine,  paying 
attention  to  all  circumstances  which  may  aggravate  or  attenuate  the  fault  com- 
mitted by  the  trader  who  owns  the  books. 

38.  The  pecuniary  penalty  prescribed  by  the  preceding  provision  is  under- 
stood without  prejudice  to  criminal  proceedings  against  the  author  of  a  falsification, 
when,  as  a  consequence  of  a  defect  or  alteration  made  in  the  books,  it  proves  that 
some  item  has  been  substituted  therein  which,  wholly  or  in  some  particulars,  con- 
tains falsities. 

6* 
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39.  El  comerciante  que  omita  en  su  contabilidad  algunos  de  los  libros  que 
prescribe  el  art.  20,  6  que  los  oculte  ouando  se  le  manden  exhibir  en  la  forma  y 
casos  prevenidos  por  derecho,  sera  juzgado  por  los  a;sientos  de  su  colitigante  que 
estuvieren  arreglados,  sin  admitirsele  prueba  en  contrario. 

40  (Ch.  35)  refirUndose  al  articulo  35  y  agregando:  «6  se  deierminen  en  el  fuero  de  comercio*. 
41  (Ch.  36).  —  42  (Ch.  37). 

43.  Las  formalidades  prescritas  en  la«  disposiciones  de  este  titulo  respecto  de 
los  libros  que  se  declara  ser  necesarios  en  jeneral  a  los  que  profesan  el  comercio,  son 
apUcables  a  los  demas  libros  que  deben  llevar  cualquier  establecimiento  6  empresa 
particular  con  arreglo  a  sus  estatutos  y  reglamentos. 

44.  Si  algun  comerciante  no  tuviere  la  aptitud  necesaria  para  llevar  sus  libros 
y  firmar  los  documentos  de  su  jiro,  nombrara  indispensablemente  y  autorizara  con 
poder  especial  y  suficiente  persona  que  se  encargue  de  llevar  su  contabilidad  y  de 
firmar  a  su  nombre. 

45.  Los  comerciantes  podran  llevar,  ademas  de  los  libros  que  se  les  fijan  como 
necesarios,  todos  los  auxiUares  que  estimen  conducentes  para  el  mejor  orden  y  clari- 
dad  de  sus  operaciones;  pero  para  que  puedan  aprovecharles  en  juicio,  ban  de  reunir 
todos  los  requisites  que  se  prescriben  con  respecto  a  los  libros  necesarios. 

46  (E.  45)  pdngase  en  vez  de:  <ipodrd»:  <ipuede»;  omitase:  «juez»,  y  pdngase  en  lugar  de:  <ssus 
libros  ....  «hasta  el  fin:  <«5  no  sus  libros  arreglados».  —  47  (E.  46)  pdngase  en  lugar  de:  «(5  recono- 

cimiento»:  <mi  reconocimiento»,  y  en  vez  de:  <icorrespondencia »  hasta  el  fin:  «de  comerciantes, 

sind  en  los  juicios  de  sucesion  universal,  liquidacion  de  compania  6  de  quiehrai>. 

48.  Fuera  de  los  trts  casos  prefijados  en  el  articulo  anterior,  solo  podra  'proveerse 
a  instancia  de  parte  6  de  oficio,  la  exhibicion  de  los  libros  de  los  comerciantes;  y 
para  esto  sera  necesario  que  la  persona  a  quien  pertenezcan,  tenga  iateres  6  res- 
ponsabilidad  en  el  juicio. 

49.  El  reconocimiento  de  los  libros  exhihidos  se  hard  a  presencia  del  dueno  de 
estos  6  de  la  persona  que  comisione  al  ef ecto ;  y  se  contraera  a  los  articulos  que  tengan 
relacion  con  la  cuestion  que  se  ventila,  que  seran  tambien  los  unicos  que  puedan 
compulsarse  en  caso  de  haberse  asi  proveido. 

50.  Si  los  Hbros  se  hallasen  fuera  de  la  residencia  del  Tribunal  que  decreto  la 
exhibicion,  se  verificara  esta  en  el  lugar  donde  existen  diehos  libros,  sin  exijir  su 
traslacion  al  del  juicio. 

51  (Ch.  38)  el  primer  inciso,  y  el  2.  con  el  S3,  3er  inciso.  —  52  (Ch.  39).  —  53  (Ch.  40) 
refiri&ndose  al  articulo  20. 

54,  Los  comerciantes  son  responsables  de  la  conservacion  de  sus  Ubros  y  papeles 
de  su  jiro  hasta  que  termine  la  liquidacion  de  sus  negocios.  Igual  obUgacion  pesa 
sobre  sus  herederos. 

Capitulo  III.    De  la  correspondencia. 

55.  Los  comerciantes  estan  obhgados  a  conservar  en  legajos  y  en  buen  orden 
todas  las  cartas  que  reciban  con  relacion  a  sus  negocios  y  jiro,  anotando  al  dorso 
la  fecha  en  que  se  recibieron  y  contestaron,  6  si  no  se  dio  contestacion. 

56  (Ch.  45). 

57.  Las  cartas  se  pondran  en  el  hbro  copiador,  por  el  orden  de  sus  fechas  y 
sin  dejar  intermedios,  6  huecos  en  bianco.  Las  erratas  que  puedan  cometerse  al 
copiarlas  se  salvaran  precisamente  a  continuacion  de  la  misma  carta,  por  nota  escrita 
dentro  de  los  margenes  del  Ubro  y  no  fuera  de  ellos;  y  las  posdatas  6  adiciones  que 
se  hagan  despues  que  se  hubieren  rejistrado,  se  insertaran  a  continuacion  de  la  ultima 
carta  copiada,  con  la  conveniente  referenda. 

58.  Se  prohibe  trasladar  las  cartas  al  copiador  por  traduccion,  sino  que  se 
copiaran  en  el  mismo  idioma  en  que  se  hayan  escrito  las  orijinales. 

59.  Los  Tribunales  pueden  decretar  de  oficio,  6  a  instancia  de  parte  lejitima, 
que  se  presenten  en  juicio  las  cartas  que  tengan  relacion  con  el  asunto  del  litigio, 
asi  como  que  se  estraigan  del  rejistro  copias  de  las  de  igual  olase,  que  se  hayan  escrito 
por  los  litigantes,  designandose  determinadamente  de  antemano  las  que  hayan  de 
copiarse,  por  la  parte  que  lo  sohcite. 
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39.  A  trader  who  in  his  account-keeping  omits  any  of  the  books  prescribed 
by  article  20,  or  who  conceals  them  when  he  is  ordered  to  produce  them,  as  and 
when  provided  by  law,  shall  be  judged  by  the  entries  of  his  opponent  which  are  in 
order,  without  admitting  evidence  to  the  contrary. 

40  {Ch.  35)  referring  to  article  35  and  adding:  ''or  are  determined  in  the  Commercial  Court" 
—  41  {Ch.  36).  —  42  {Ch.  37). 

43.  The  formaUties  prescribed  by  the  provisions  of  this  Title  respecting 
books  which  are  declared  to  be  generally  necessary  to  those  who  carry  on  trade, 
apply  to  the  other  books  which  any  particular  estabUshment  or  undertaking  has 
to  keep  under  its  articles  and  regulations. 

44.  When  a  trader  has  not  the  necessary  aptitude  for  keeping  liis  books  and 
signing  the  documents  of  his  business,  it  is  absolutely  necessary  for  him  to  appoint 
and  authorise  a  person  to  be  entrusted  with  keeping  his  accounts  and  signing  in 
his  name  by  a  special  and  sufficient  power. 

45.  Besides  the  books  which  are  detailed  as  their  necessary  books,  traders 
may  keep  all  the  auxihary  books  which  they-consider  conducive  to  the  better  order 
and  clearness  of  their  operations;  but  for  the  purpose  of  relying  on  them  in  an 
action,  they  must  combine  all  the  requisites  prescribed  with  respect  to  the  necessary 
books. 

46  (S.  45)  a  verbal  alteration:  omit  "judge"  and  put  "their  hooks  in  proper  order  or  not"  instead 
of  "their  books  in  accordance  with"  to  the  end.  — 47  (S.  46)  a  verbal  alteration:  put  "of  merchants 
may  not  be  ordered  at  the  instance  of  a  party  to  an  action,  except  in  actions  regarding  universal  suc- 
cessions, liquidations  of  companies  or  bankruptcies"  instead  of  "correspondence"  to  the  end. 

48.  Apart  from  the  three  cases  mentioned  in  the  preceding  article,  traders 
can  only  be  ordered  to  produce  their  books  at  the  instance  of  a  party  or  of  the  Court ; 
and  for  this  purpose  it  shall  be  necessary  that  the  person  to  whom  they  belong 
should  be  concerned  or  Uable  in  the  action. 

49.  Verification  of  books  produced  shall  take  place  in  the  presence  of  their 
owner  or  of  a  person  commissioned  by  him  for  that  purpose;  and  it  shall  be  con- 
fined to  the  items  which  relate  to  the  matter  in  dispute,  and  these  also  shall  be  the 
only  items  which  may  be  copied,  when  it  has  so  been  ordered. 

50.  When  the  books  are  away  from  the  place  of  residence  of  the  Tribunal 
which  decreed  production,  this  shall  be  effected  in  the  place  where  the  said  books 
are,  without  requiring  their  transference  to  the  place  of  the  action. 

51  {Ch.  38)  first  paragraph,  and  2  with  53,  third  paragraph.  —  52  {Ch.  39).  —  53  {Ch.  40), 
referring  to  article  20. 

54.  Traders  are  responsible  for  the  preservation  of  their  business  books  and 
papers  until  the  termination  of  the  liquidation  of  their  business.  Their  heirs  are 
under  the  like  obhgation. 

Chapter  III.    Correspondence. 

55.  Traders  are  bound  to  keep  all  the  letters  received  by  them  in  relation 
to  their  business  and  the  course  thereof,  in  bundles  and  in  good  order,  noting  on 
their  backs  the  dates  on  which  they  were  received  and  answered,  or  whether  no 
answer  was  given. 

56  {Ch.  45). 

57.  Letters  shall  be  copied  into  the  copy-letter  book  in  the  order  of  their 
dates  and  without  leaving  intervals  or  blank  spaces.  Errors  which  may  be  committed 
in  copying  them  shall  of  necessity  be  corrected  in  continuation  of  the  same  letter, 
by  a  note  written  in  the  margins  of  the  book  and  not  outside  them ;  and  postscripts 
and  additions  made  after  they  have  been  filed,  shall  be  inserted  in  continuation 
of  the  last  copied  letter,  with  a  suitable  reference. 

58.  It  is  forbidden  to  remove  letters  from  the  copy-letter  book  for  trans- 
lation, but  they  shall  be  copied  in  the  same  language  as  the  originals  were 
written  in. 

59.  Either  of  their  own  motion  or  at  the  instance  of  a  lawful  party,  the  Tri- 
bunals may  order  letters  which  have  relation  to  the  matter  in  litigation  to  be  pro- 
duced in  an  action,  also  that  copies  of  those  of  the  same  kind  which  have  been  written 
by  the  litigants,  should  be  taken  from  the  file,  specifically  determining  beforehand 
those  which  are  to  be  copied  by  the  party  applying  therefor. 
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comeroio  y  axis  obligaciones  respectivas. 

Titulo  II.    De  los  oficios  auxiliares  del  comercio  y  sus  obligaciones 

respectivas. 

60.  Estan  sujetos  a  las  leyes  mercantiles  en  clase  de  ajentes  auxiliares  del  co- 
mercio y  con  respecto  a  las  operaciones  que  les  correspondan  en  esta  ealidad:  1.  °  Los 
comisionistas ;  —  2.°  Los  factores;  —  3.°  Los  dependientes  y  4.°  Los  porteadores. 

Capitulo  I.     De  los  comisionistas. 

61.^)2)  Toda  persona  habil  para  comerciar  por  su  cuenta,  segun  las  disposi- 
ciones  de  este  Codigo,  puede  tambien  ejercer  actos  de  comercio  por  cuenta  ajena. 

62.  Para  desempeiiar  por  cuenta  ajena  actos  comerciales  en  concepto  de  comi- 
sionista,  no  es  necesario  poder  juridico,  siendo  suficiente  recibir  el  encargo  por  escrito 
6  de  palabra;  pero  cuando  haya  sido  verbal,  se  ha  de  ratificar  despues  por  escrito 
antes  de  que  el  negocio  haya  Uegado  a  su  terminacion. 

63.  Aunque  trate  por  cuenta  de  otro,  el  comisionista  puede  obrar  en  nombre 
propio. 

Asi  es  que  no  tiene  obhgacion  de  manifestar  quieen  sea  la  persona  por  cuya 
cuenta  contrata.  Pero  queda  obligado  directamente  hacia  las  personas  con  quienes 
contrate,  como  si  el  negocio  fuese  propio. 

64.  Obrando  el  comisionista  en  nombre  propio,  no  tiene  accion  el  comitente 
contra  las  personas  con  quienes  aquel  contrato,  en  los  negocios  que  puso  a  su  cuidado, 
sin  que  preceda  una  cesion  hecha  a  su  favor  por  el  mismo  comisionista. 

Tampoco  adquieren  accion  alguna  contra  el  comitente  los  que  trataron  con  su 
comisionista  por  las  obligaciones  que  este  contrajo. 

65.  Tiene  libertad  el  comisionista  para  aceptar  6  no  el  encargo  que  se  le  hace; 
pero  en  caso  de  rehusarlo,  ha  de  dar  aviso  al  comitente  por  el  correo  mas  proximo 
al  dia  en  que  recibio  la  comision,  y  de  no  hacerlo  asi  sera  responsable  de  los  danos 
y  perjuicios  que  d  aquel  le  hayan  sobrevenido  por  ef  ecto  directo  de  la  omision  del  aviso. 

66.  Aunque  el  comisionista  rehuse  el  encargo  que  se  le  hace,  no  esta  dispensado 
de  practicar  las  diligencias  que  scan  necesarias  para  la  conservacion  de  los  efectos 
que  el  comitente  le  haya  remitido,  hasta  que  este  provea  de  nuevo  encargado,  y  si 
no  lo  hiciere  despues  de  haber  recibido  el  aviso  del  comisionista  de  haber  rehusado 
la  comision,  acudira  este  al  juzgado  en  cuya  jurisdiccion  se  hallen  existentes  los  efectos 
recibidos,  el  cual  decretara  desde  luego  su  deposito  en  persona  de  confianza,  man- 
dando  vender  los  que  scan  suficientes  para  cubrir  el  importe  de  los  gastos  suplidos 
por  el  comisionista  en  el  recibo  y  conservacion  de  los  mismos  efectos. 

67.  Igual  diligencia  debe  practicarse  por  el  comisionista  cuando  el  valor  pre- 
sunto  de  los  efectos  que  se  le  hayan  consignado  no  baste  a  cubrir  los  gastos  que  tenga 
que  desembolsar  por  el  trasporte  y  recibo  de  ellos,  y  el  Tribunal  acordara  en  este 
caso  el  deposito  inmediato,  mientras  que  en  juicio  instructive  y  oyendo  a  los  acree- 
dores  de  dichos  gastos  y  al  apoderado  del  propietario  de  los  efectos,  si  se  presentare 
alguno,  se  provee  su  venta. 

68.  El  comisionista  que  hubiese  practicado  alguna  gestion  en  el  desempeno  del 
encargo  que  le  hizo  el  comitente,  queda  sujeto  a  continuar  en  el  hasta  su  conclusion, 
entendiendose  aceptada  tacitamente  la  comision  que  se  le  did. 

69.  Pero  en  aquellas  comisiones  cuyo  cumpUmiento  exija  provision  de  fondos, 
no  esta  obligado  el  comisionista  a  efectuarlas,  aun  cuando  las  haya  aceptado,  mien- 
tras el  comitente  no  se  la  haga  en  cantidad  suficiente,  y  tambien  podra  suspenderlas 
cuando  hayan  consumido  los  fondos  que  tenia  recibidos. 

70.  El  comisionista  que  se  hubiese  conformado  con  anticipar  los  fondos  nece- 
sarios  para  el  desempeno  de  la  comision,  puesta  a  su  cuidado  bajo  una  forma  deter- 

1)  Art.  2184  C.  C:  Mandate  es  un  contrato  por  el  cual  una  persona  confia  a 
otra  la  gestion  de  uno  6  mds  negocios,  que  se  hace  cargo  de  ellos  por  cuenta  y  riesgo  de 
la  primera.  La  persona  que  confiere  el  encargo  se  llama  comitente  6  mandante, 
y  la  que  lo  acepta  apoderado,  procurador  y  en  general  mandatario. 

^  2)  Art.  2195  C.  C.  —  2185  C.  C:  Este  contrato  se  perfecciona  por  la  aceptacion 
del  'mandatario. 
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Title  11.    Auxiliary  commercial  employments  and  their  respective 

obligations. 

60.  The  following  are  subject  to  the  commercial  law  as  auxiliary  commercial 
agents,  with  respect  to  their  operations  in  this  character:  1.  Commission  agents 
—  2.  Managers;  —  3.  Subordinates,  and  4.  Carriers. 

Chapter  I.    Commission  agents  or  factors. 

61.1)2)  All  persons  who  are  able  to  trade  on  their  own  account  according 
to  the  provisions  of  this  Code,  may  also  execute  acts  of  commerce  on  another's 
account. 

62.  A  power  of  attorney  is  not  necessary  for  performing  commercial  acts 
as  agent  on  another's  account,  it  being  sufficient  to  receive  the  commission  by  writing 
or  by  word  of  mouth;  but  when  it  has  been  verbal,  it  must  afterwards  be  ratified 
by  writing  before  the  business  has  reached  its  termination. 

63.  A  commission  agent  may  act  in  his  own  name,  although  he  is  dealing 
on  account  of  another. 

Thus  he  is  not  bound  to  reveal  the  identity  of  the  person  on  whose  account 
he  is  contracting.  But  he  is  directly  bound  to  the  persons  with  whom  he  contracts, 
as  if  the  business  were  his  own. 

64.  When  a  commission  agent  acts  in  his  own  name,  the  principal  has  no  right 
of  action  against  the  persons  with  whom  the  former  contracted  in  the  matters 
of  business  which  he  left  in  his  care,  without  a  preceding  assignment  made  in  his 
favour  by  the  said  commission  agent. 

Nor  do  those  who  dealt  with  his  commission  agent  acquire  any  right  of  action 
against  the  principal  in  respect  of  the  obHgations  contracted  by  the  former. 

65.  A  commission  agent  is  at  liberty  to  accept  or  refuse  the  commission  offered 
him ;  but  when  he  refuses  it,  he  must  give  notice  to  the  principal  by  the  post  nearest 
the  day  whereon  he  received  the  commission,  and  if  he  fails  to  do  so,  he  shall  be 
liable  for  the  damage  which  has  happened  to  the  former  by  direct  effect  of  the  omission 
of  the  notice. 

66.  Although  a  commission  agent  refuses  a  commission  offered  him,  he  is  not 
excused  from  any  measures  which  are  necessary  for  preserving  the  goods  sent  him 
by  his  principal,  until  the  latter  commissions  a  fresh  agent,  and  if  he  fails  to  do  so 
after  having  received  the  notice  from  the  commission  agent  of  his  having  refused 
the  commission,  the  latter  shall  resort  to  the  Court  in  whose  jurisdiction  the  goods 
received  are,  and  the  Court  shall  forthvsith  order  their  deposit  with  a  trustworthy 
person,  and  direct  a  sufficient  quantity  to  be  sold  to  meet  the  amount  of  expenses 
incurred  by  the  commission  agent  in  receiving  and  preserving  the  said  goods. 

67.  The  same  measures  must  be  taken  by  a  commission  agent  when  the  pre- 
sumed value  of  the  goods  consigned  to  him  is  insufficient  to  meet  the  expenses 
which  he  has  to  disburse  for  their  carriage  and  receipt,  and  the  Tribunal  shall 
order  the  immediate  deposit  in  this  case,  until  their  sale  is  ordered  in  an  action, 
on  hearing  the  creditors  to  whom  the  said  expenses  are  due  and  the  attorney  of 
the  owner  of  the  goods,  if  he  appears.  i 

68.  A  commission  agent  who  has  taken  some  action  in  the  discharge  of  the 
commission  entrusted  to  him  by  the  principal,  is  bound  to  continue  therein  until 
its  conclusion,  the  commission  entrusted  to  lum  being  considered  as  tacitly  accepted. 

69.  But  the  commission  agent  is  not  bound  to  effect  those  commissions  the 
fulfilment  whereof  requires  the  provision  of  funds,  even  when  he  has  accepted 
them,  until  the  principal  provides  a  sufficient  sum,  and  he  may  also  suspend  them, 
when  the  funds  which  he  has  received  are  exhausted. 

70.  A  commission  agent  who  has  agreed  to  advance  the  necessary  funds  for 
the  discharge  of  a  commission,  which  has  been  placed  under  his  care  with  a  certain 


1)  Art.  2184  C.  C:  "Agency  is  a  contract  whereby  one  person  entrusts  one  or 
more  matters  of  business  to  another,  who  undertakes  them  on  account  and  at  the  risk 
of  the  former.  The  person  who  entrusts  the  commission  is  called  the  principal,  and  the 
one  who  accepts  it  is  called  the  attorney,  procurator  or  generally  agent." 

2)  Art.  2195  C.  C:  —  2185  C.  C:  "This  contract  is  completed  by  the  acceptance 
of  the  agent". 
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minada  de  reintegro,  estaobligado  a  observarla  y  a  llenar  la  comision  sin  poder  alegar 
la  falta  de  provision  de  fondos  para  dejar  de  desempenarla,  a  menos  que  sobrevenga 
un  descredito  notorio  que  pueda  probarse  por  actos  positivos  de  desgracia  en  el  jiro 
6  trafico  del  comitente. 

71  {E.  252)  pdngase  en  lugar  de:  lEl  comisionista  que,  sin  causa  legal,  no  cumpla  la  comision 
aceptada  dt:  «Cuando  sin  causa  legal  dejare  el  comisionista  de  cumplir  una  comision*.^) 

72.  El  comisionista  se  sujetara  en  el  desempeno  de  su  cargo,  cualquiera  que  sea 
la  naturaleza  de  este,  a  las  instrucciones  que  haya  recibido  de  su  comitente :  y  ha- 
eiendolo  asi,  quedara  libre  de  toda  responsabilidad  en  los  accidentes  y  resultados  de 
toda  especie  que  sobrevengan  en  la  operacion.2)3)4) 

73.  El  comisionista  debe  consultar  al  comitente,  siempre  que  lo  permita  la 
naturaleza  y  estado  del  negocio,  sobre  lo  que  no  haya  sido  previsto  y  fijado  espresa- 
mente;  y  cuando  no  sea  possible  consultarle  y  esperar  nuevas  instrucciones,  6  en  el 
caso  de  que  el  comitente  le  haya  autorizado  para  obrar  a  su  arbitrio,  hara  aquello 
que  dicte  la  prudencia  y  sea  mas  conforme  al  uso  general  del  comercio,  procurando 
siempre  la  prosperidad  de  los  intereses  del  comitente  con  igual  celo  que  si  fuera  nego- 
cio propio. 

74.  Cuando  por  un  accidente  que  no  era  probable  que  previese  el  comitente, 
crea  el  comisionista  que  no  debe  ejecutar  Uteralmente  las  instrucciones  recibidas  y 
que  haciendolo  causaria  un  dano  grave  al  mismo  comitente,  podra  suspender  el 
cumplimiento  de  ellas,  siempre  que  el  daiio  sea  evidente,  dando  cuenta  por  el  correo 
mas  proximo  al  comitente  de  las  causas  que  le  hayan  decidido  a  suspender  sus  ordenes ; 
pero  en  ningun  caso  podra  obrar  el  comisionista  contra  la  disposicion  espresa  del 
comitente. 

75.  Todos  los  perjuicios  que  sobrevengan  al  comitente  en  la  negociacion  encar- 
gada  al  comisionista,  por  haber  este  obrado  contra  disposicion  espresa  suya,  deberan 
serle  resarcidos  por  el  mismo  comisionista. 

Igual  resarcimiento  debe  este  hacer  siempre  que  proceda  con  dolo  6  incurra  en 
alguna  falta  de  que  sobrevenga  dano  a  los  intereses  de  su  comitente. 

76  {E.  258)  pdngase  en  lugar  de:  <idel  comitente^:  <ide  su  comitenteit,  en  lugar  de:  <sconcertarei> : 
«concierte»,  en  vez  de:  wperacion»:  inegociacionn  en  lugar  de:  «onerosas»:  «onerososir;  ademas  en 
vez  de:  <ilas  corrientes  en  la  plaza  d  la  fechai>:  los  que  rijan  corrientemente  en  la  plaza,  en  la  4poca»; 
pdngase  en  vez  de:  <iserdt>:  iquedat),  en  lugar  de:  <ique  por  ello  le  haya  irrogadott:  ^ue  por  esta  razon 

haya  recibido»;  en  vez  de:  ^alegar hasta  el  final»:  <ique  al  mismo  tiempo  hizo  negociaciones 

de  la  misma  especie  por  su  cuenta  propia  d  iguales  condiciones». 

77.  Es  del  cargo  del  comisionista  cumplir  con  las  obligaciones  prescritas  por 
las  leyes  y  los  reglamentos  del  Gobiemo  en  razon  de  las  negociaciones  que  se  han 
puesto  a  su  cuidado,  y  si  contraviene  a  aquellas  disposiciones  6  fuere  omiso  en  su 
cumplimiento,  sera  suya  la  responsabilidad  y  no  del  comitente,  si  en  la  contraven- 
tion u  omision  no  ha  procedido  en  virtud  de  orden  espresa  de  este. 

78.  El  comisionista  debe  comunicar  puntualmente  a  su  comitente  todas  las 
noticias  convenientes  sobre  las  negociaciones  que  puso  a  su  cuidado,  para  que  este 
pueda,  con  el  conocimiento  debido,  confirmar,  reformar  6  modificar  sus  ordenes; 
y  en  el  caso  de  que  hubiese  concluido  una  negociacion,  debera  indefectiblemente 
darle  aviso  por  el  correo  immediato  al  dia  en  que  cerro  el  convenio ;  pues  de  no  hacerlo 
con  esta  puntualidad,  seran  de  su  cargo  todos  los  perjuicios  que  puedan  resultar  de 
cualquiera  alteracion  y  mudanza  que  el  comitente  pueda  entre  tanto  acordar  sobre 
las  instrucciones  que  le  tenia  dadas  para  la  negociacion. 

79.  Todas  las  consecuencias  perjudiciales  de  un  contrato  hecho  por  un  comi- 
sionista contra  las  instrucciones  de  su  comitente  6  con  abuso  de  sus  f  acultades,  seran 
de  cuenta 'del  mismo  comisionista,  sin  perjuicio  de  que  el  contrato  surta  los  efectos 
correspondientes  con  arreglo  a  derecho. 

En  consecuencia  de  esta  disposicion,  el  comisionista  que  haga  una  enajenacion, 
por  cuenta  ajena,  a  inferior  precio  del  que  le  estaba  marcado,  abonara  a  su  comitente 
el  perjuicio  que  se  le  haya  seguido  por  la  diferencia  del  precio,  subsistiendo,  no  obs- 
tante, la  venta. 


1)  Art.  2196,  No.  1.°  y  2.°  C.  C. 

2)  Art.  2196,  No.  4.°  C.  C. 

3)  Art.  2196,  No.  3.°  C.  C.  y  320  Decreto  272. 

4)  Art.  2199  C.  C. 
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method  of  reimbursement,  is  bound  to  observe  this  and  to  fulfil  the  commission, 
and  cannot  plead  non-provision  of  funds  as  an  excuse  for  not  discharging  it,  unless 
the  principal  falls  into  notorious  discredit,  which  may  be  proved  by  positive  events 
of  misfortune  in  his  business  or  trade. 

71  (S.  252)  put  "When  a  commission  agent  without  lawful  cause  fails  to  perform  a  commission" 
instead  of  "A  factor  who  without  lawful  cause  does  not  perform  a  commission  which  he  has  accepted"^). 

72.  In  the  discharge  of  his  commission,  whatever  be  the  nature  thereof,  the 
commission  agent  shall  be  subject  to  the  instructions  which  he  has  received  from 
his  principal:  and  so  acting,  shall  be  free  from  all  HabiUty  for  accidents  and  results 
of  all  kinds  which  supervene  in  the  transaction^)^)*). 

73.  Whenever  the  nature  and  condition  of  the  business  so  permits,  the  com.- 
mission  agent  must  consult  the  principal  about  matters  in  which  he  has  no  express 
previous  directions;  and  when  it  is  not  possible  to  consult  him  and  await  fresh  in- 
structions, or  when  the  principal  has  authorised  him  to  act  at  his  discretion,  the 
former  shall  act  according  to  the  dictates  of  prudence  and  to  what  is  most  agreeable 
to  the  general  usage  of  commerce,  always  promoting  the  prosperity  of  the  interests 
of  the  principal  with  the  same  zeal  as  if  it  were  his  own  business. 

74.  When  through  an  accident  which  it  was  not  probable  that  the  principal 
foresaiw,  the  commission  agent  considers  that  he  ought  not  to  carry  out  the  received 
instructions  literally  and  that  by  doing  so  he  would  cause  serious  damage  to  the 
said  principal,  he  may  suspend  the  fulfilment  thereof,  whenever  the  damage  is 
manifest,  reporting  to  the  principal  by  the  first  post  the  reasons  which  have  de- 
cided him  to  suspend  his  orders;  but  in  no  event  may  the  commission  agent  act 
contrary  to  the  express  directions  of  the  principal. 

75.  All  damage  happening  to  a  principal  in  the  negotiation  entrusted  to  a 
commission  agent  through  the  latter  having  acted  contrary  to  his  express  directions, 
must  be  compensated  by  the  said  commission  agent. 

He  must  make  the  like  compensation  whenever  he  proceeds  with  fraud  or 
is  guilty  of  some  negligence  which  occasions  damage  to  the  interests  of  his 
principal. 

76  (5.  258)  several  mere  verbal  alterations;  put  "those  which  currently  rule  in  the  place,  at  the 
time"  instead  of  "those  current  in  the  place  at  the  date" ;  another  verbal  alteration;  put  "which  he 
has  received  on  this  account"  instead  of  "which  he  has  occasioned  him  thereby" ;  and  put  "the  fact  that 
at  the  same  time  he  effected  on  his  own  account  transactions  of  the  same  kind  and  in  the  same  condi- 
tions" instead  of  "by  pleading  that  at  the  same  time  and  in  similar  circumstances  he  effected  trans- 
actions on  his  own  account". 

77.  It  is  the  duty  of  a  commission  agent  to  fulfil  the  obUgations  prescribed 
by  law  and  by  the  regulations  of  the  Government  in  reference  to  the  negotiations 
which  have  been  placed  in  his  care,  and  if  he  infringes  those  provisions  or  omits 
to  fulfil  them,  he  and  not  the  principal  shall  be  liable,  when  he  has  not  proceeded 
in  the  infringement  or  omission  under  an  express  order  of  the  latter. 

78.  A  commission  agent  must  promptly  communicate  to  his  principal  all 
suitable  information  about  the  negotiations  which  he  placed  in  his  care,  so  that  the 
latter  may  confirm,  amend  or  alter  his  orders  with  due  knowledge;  and  when  he 
has  concluded  a  negotiation,  he  must  advise  him  without  fail  by  the  post  following 
the  day  whereon  he  closed  the  bargain;  as  if  he  fails  to  do  so  with  that  promp- 
titude, all  the  damage  which  may  result  from  any  alteration  or  change  which  the 
principal  may  meanwhile  make  in  the  instructions  which  he  has  given  for  the 
negotiation,  shall  be  borne  by  the  commission  agent. 

79.  All  the  detrimental  consequences  of  a  contract  made  by  a  commission 
agent  contrary  to  the  instructions  of  his  principal  or  in  misuse  of  his  powers,  shall 
be  borne  by  the  said  commission  agent,  without  prejudice  to  the  contract  producing 
its  effects  according  to  law. 

In  consequence  of  this  pro"vision,  a  commission  agent  who  makes  a  sale  on 
account  of  another  at  a  price  lower  than  was  appointed  him,  shall  pay  his  principal 
the  damage  which  has  been  occasioned  through  the  difference  in  price,  the  sale, 
nevertheless,  remaining  good. 

1)  Art.  2196,  Nos.  1  and  2  C.  C. 

2)  Art.  2196,  No.  4  C.  C. 

3)  Art.  2196,  No.  3  C.  C.  and-  320  Decree  272. 

4)  Art.  2199  C.  C. 
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En  cuanto  al  comisionista  que  encargado  de  hacer  una  compra  se  hubiese  esce- 
dido  del  precio  que  le  estaba  senalado  por  el  comitente,  queda  a  arbitrio  de  este 
aceptar  el  contrato  tal  como  se  hizo,  6  dejarlo  por  cuenta  del  comisionista,  a  m6no8 
que  este  se  conforme  con  percibir  solamente  el  precio  que  le  estaba  designado,  en 
cuyo  caso  no  podra  el  comitente  desechar  la  compra  que  se  hizo  por  orden  suya. 

Si  el  esceso  del  comisionista  estuviere  en  que  la  cosa  comprada  no  fuese  de  la 
caUdad  que  se  le  habia  encomendado,  no  tiene  obligacion  el  comitente  de  hacerse 
cargo  de  ella. 

80  (£.  261)  pdngase  en  lugar  de:  <tno  podrd delegacion»:  mo  puede  delegarlos  sin  previa 

noticia  y  conocimiento  del  comitente,  6  si  de  antemano  estuviere  autorizado  para  esia  delegacion». 
Insertando  ademas:  «d»  detras  de:  <iempleari>. 

81.  Todo  comisionista  tiene  derecho  a  exijir  de  su  comitente  una  retribucion 
pecuniaria  por  el  trabajo  de  haber  evacuado  su  comision.  Cuando  no  haya  intervenido 
entre  el  comisionista  y  el  comitente  pacto  espreso  que  determine  la  cantidad  de  esta 
retribucion,  se  arreglara  por  el  uso  recibido  jeneralmente  en  la  plaza  de  comercio 
donde  se  cumpUo  la  comision. 

82.^)  El  comitente  esta  ademas  obligado  a  satisfacer  al  contado  al  comisionista, 
no  habiendo  precedido  pacto  espreso  que  le  conceda  un  plazo  determinado,  el  im- 
porte  y  todos  los  gastos  y  desembolsos  que  haya  hecho  en  desempeno  de  la  comision, 
mediante  cuenta  detallada  y  justificada,  y  si  hubiere  mediado  alguna  dilacion  entre 
el  desembolso  y  el  reintegro,  podri  el  comisionista  exijir  que  se  le  abone  el  interes 
comercial  de  la  cantidad  desembolsada,  con  tal  que  no  haya  sido  moroso  en  rendir 
la  cuenta. 

83.2)  El  comisionista  por  su  parte  esta  obligado  a  rendir  al  comitente,  luego  que 
haya  evacuado  la  comision,  cuenta  detallada  y  justificada  de  las  cantidades  que 
percibio  para  ella,  reintegrandole  por  los  medios  que  le  prescriba,  el  sobrante  que 
resulte  a  su  favor.  En  el  caso  de  morosidad  en  su  pago,  queda  responsable  al  interes 
de  la  cantidad  retenida,  desde  la  fecha  en  que  por  la  cuenta  resulte  deudor. 

84.  Las  cuentas  que  los  comisionistas  rindan  a  sus  comitentes  han  de  concordar 
exactamente  con  los  Ubros  y  asientos  de  los  mismos  comisionistas.  Todo  aquel  a 
quien  se  pruebe  que  una  cuenta  de  comision  no  esta  conforme  con  lo  que  resulta 
de  sus  hbros,  sera  considerado  reo  de  hurto  y  juzgado  como  tal. 

Lo  mismo  sucedera  al  comisionista  que  no  precede  con  fidelidad  en  la  rendi- 
cion  de  su  cuenta,  alterando  los  precios  y  pactos  bajo  los  cuales  se  hizo  la  negociacion 
4  que  esta  se  refiera,  6  suponiendo  6  exajerando  cualquiera  especie  de  gastos  com- 
prendidos  en  eUa,  contra  el  uso  jeneral  de  la  plaza. 

85.^)  El  comisionista  que,  habiendo  recibido  fondos  para  evacuar  un  encargo, 
los  distrajere  para  emplearlos  en  un  negocio  propio,  abonara  al  comitente  el  interes 
comercial,  desde  el  dia  en  que  entraron  en  su  poder  dichos  fondos  y  todos  los  per- 
juicios  que  le  resulten  por  haber  dejado  de  cumplir  su  encargo. 

86.*)  ^)  Los  riesgos  que  ocurran  en  la  devolucion  de  los  fondos  sobrantes  en  poder 
del  comisionista,  despues  de  haber  desempenado  su  encargo,  son  de  cuenta  del  co- 

1)  Art.  2205  C.  C.  —  2203  C.  C:  Esta  obligado  el  mandante:  1.°  A  satisfacer 
al  mandatario  las  anticipaciones  y  los  gastos  hechos  para  el  desempeno  del  mandate, 
los  intereses  legales  de  las  anticipaciones,  y  los  salaries  estipulados;  — ■  2.°  A  indem- 
nizar  al  mandatario  de  las  perdidas  sufridas  per  causa  del  mandate. 

2)  Art.  2196,  No.  5.°  C.  C. 

3)  Art.  2198  C.  C:  No  puede  el  mandatario  emplear  en  su  utilidad  las  sumas 
que  ha  recibido  del  mandante  6  per  su  cuenta.  Si  lo  hace,  cemete  un  abuse  de  confianza, 
y  es  responsable  per  los  danes  que  sebrevengan  al  mandante  por  falta  de  fondos,  sin 
perjuicie  de  lo  que  disponga  el  Codige  Penal.    408,  No.  5.°  C.  P. 

*)  Art.  2208,  No.  1.°  y  2209  C.  C.  —  2210  C.  C:  Debe  netificarse  la  reve- 
cacion,  no  solo  al  mandatario,  sine  a  cuanios  intervengan  y  sean  interesades  en  el 
negocio.  —  2211  C.  C:  La  revecacion  notificada  solo  al  mandatario,  ne  puede  openerse 
a  los  terceros  que,  ignerando  la  revecacion,  han  tratado  con  el,  pero  en  este  case  le  queda 
al  mandante  su  dereche  espedite  centra  el  mandatario. 

6)  Art.  2208,  Ne.  3.°  C.  C. 
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As  regards  a  commission  agent  who  is  entrusted  to  effect  a  purchase  and  has 
exceeded  the  price  which  was  named  to  him  by  the  principal,  it  is  at  the  discretion 
of  the  latter  either  to  accept  the  contract  as  it  was  made,  or  to  leave  it  to  be  borne 
by  the  commission  agent,  unless  the  latter  agrees  to  accept  the  price  named  to 
him  only,  in  which  event  the  principal  cannot  reject  the  purchase  which  was  made 
at  his  command. 

If  the  excess  committed  by  the  commission  agent  is  in  the  thing  bought  not 
being  of  the  quality  which  was  ordered,  the  principal  is  not  bound  to  adopt  it. 

80  (S.  261)  put  "may  not  delegate  them  without  previous  notice  to  and  consent  of  the  principal, 
or  when  he  has  beforehand  been  authorised  for  the  purpose  of  this  delegation"  instead  of  "may  not. . .  . 


81.  All  commission  agents  are  entitled  to  demand  a  pecuniary  reward  from 
their  principals  for  the  labour  of  having  executed  their  commissions.  When  there 
is  no  express  agreement  between  the  commission  agent  and  the  principal  to  deter- 
mine the  amount  of  this  reward,  it  shaU  be  regulated  by  the  generally  received 
usage  of  the  commercial  locaUty  where  the  commission  was  performed. 

82.1)  When  there  is  no  preceding  express  bargain  granting  him  a  fixed  time, 
the  principal  is  also  bound  to  pay  the  commission  agent  the  amount  and  all  the  ex- 
penses and  disbursements  which  he  has  incurred  in  the  discharge  of  the  commission, 
on  a  detailed  and  vouched  account,  and  if  there  is  any  delay  between  the  disburse- 
ment and  repayment,  the  commission  agent  may  demand  pavment  of  the  com- 
mercial interest  on  the  sum  disbursed,  provided  that  he  has  not  been  guilty  of  delay 
in  rendering  the  account. 

83.2)  ^s  soon  as  he  has  executed  the  commission,  the  commission  agent  is 
bound  on  his  part  to  render  to  the  principal  a  detailed  and  vouched  account  of  the 
sums  which  he  received  on  that  account,  and  to  pay  him  the  surplus  resulting  in 
his  favour  by  the  means  prescribed  to  him.  In  the  event  of  delay  in  its  payment, 
he  is  liable  for  interest  on  the  sum  retained  from  the  date  whereon  he  is  shown 
to  be  debtor  by  the  account. 

84.  Accounts  rendered  by  commission  agents  to  their  principals  must  agree 
exactly  with  the  books  and  entries  of  the  said  commission  agents.  AH  persons 
against  whom  it  is  proved  that  a  commission  account  is  not  in  accord  with  the 
result  of  their  books,  shall  be  considered  guilty  of  theft  and  judged  accordingly. 

The  same  shall  happen  to  commission  agents  who  fail  to  act  with  fideUty  in 
rendering  their  accounts,  by  altering  the  prices  and  bargains  subject  to  which  the 
transaction  to  which  the  account  refers  was  made,  or  by  inventing  or  exaggerating 
any  kind  of  expense  comprised  therein,  contrary  to  the  general  local  usage.  *:  - 

85.^)  Commission  agents  who  have  received  funds  for  the  purpose  of  executing 
a  commission,  but  who  misappropriate  them  by  employing  them  in  their  own 
business,  shall  pay  commercial  interest  to  the  principal  from  the  day  on  which  the 
said  funds  came  into  their  control  and  all  damage  resulting  to  him  from  having 
failed  to  fulfil  his  commission. 

86.*)^)  The  risks  which  occur  in  the  return  of  the  surplus  funds  in  the  control 
of  the  commission  agent  after  he  has  discharged  his  commission,  are  borne  by  the 

1)  Art.  2205  C.  C.  —  2203  C.  C:  "The  principal  is  obliged:  1.  To  pay  the  agent 
the  advances  and  expenses  made  and  incurred  for  discharging  the  commission,  legal 
interest  on  the  advances,  and  the  agreed  remuneration;  —  2.  To  indemnify  the  agent 
for  the  losses  suffered  by  reason  of  the  commission." 

2)  Art.  2196,  No.  5  C.C. 

3)  Art.  2198  C.  C:  "An  agent  cannot  employ  for  his  own  profit  the  sums  which 
he  has  received  from  the  principal  or  on  his  account.  If  he  does  so,  he  commits  an 
abuse  of  confidence,  and  is  liable  for  the  damage  which  happens  to  the  principal  through 
the  failure  of  funds,  without  prejudice  to  the  provisions  of  the  Criminal  Code."  408, 
No.  5  P.  C. 

*)  Art.  2208,  No.  1  and  2209  C.  C.  —  2210  C.  C:  "The  revocation  must  be  notified 
not  only  to  the  agent  but  also  to  all  who  take  part  and  are  interested  in  the  business." 
—  2211.  C.  C:  "When  the  revocation  is  notified  only  to  the  agent,  it  cannot  be  raised 
as  against  third  persons  who  have  dealt  with  him  in  ignorance  of  the  revocation,  but  in 
this  event  the  principal  has  an  unrestricted  right  against  the  agent." 

5)  Art.  2208,  No.  3  C.  C. 
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mitente,  a  menos  que  en  el  modo  de  hacerla  se  hubiere  separado  el  comisionista  de 
las  ordenes  e  instrucciones  que  recibio  del  comitente. 

87.  El  comitente  tiene  facultad  en  cualquier  estado  del  negocio  de  revocar, 
reformar  6  modificar  la  comision;  pero  quedan  a  su  cargo  las  resultas  de  todo  lo  que 
se  hay  a  practicado  hasta  entonces  con  arreglo  a  sus  instrucciones. 

Tambien  debe  abonar  en  este  caso  al  comisionista  la  retribucion  proporcional 
a  las  cantidades  invertidas  hasta  aquel  dia  en  la  comision. 

88.  En  caso  de  fallecimiento  del  comisionista  6  de  que  por  otra  causa  cual' 
quiera  quede  inhabilitado  para  desempenar  la  comision,  se  entiende  esta  revocada 
y  debe  darse  aviso  al  comitente  para  que  provea  lo  que  estime  mas  conveniente  a 
sus  intereses. 

89.  Con  respecto  al  comitente  no  se  entiende  revocada  la  comision  por  su  falle- 
cimiento, mientras  los  lejitimos  sucesores  en  sus  bienes  no  hagan  la  revocacion, 
sino  que  se  trasmiten  a  estos  todos  los  derechos  y  obligaciones  que  produjo  la  comi- 
sion conferida  por  su  comitente. 

90.  El  comisionista  que  hubiere  recibido  efectos  por  cuenta  de  otro,  sea  por- 
que  los  hubiese  comprado,  6  porque  su  comitente  se  los  hubiese  consignado  para 
que  los  vendiera  6  para  que  los  conservara  en  su  poder  6  los  remitiera  a  otro  punto, 
es  responsable  de  la  conservacion  de  los  efectos  en  los  terminos  que  los  recibio;  pero 
esta  responsabiUdad  cesa  cuando  la  destruccion  6  menoscabo  que  sobrevenga  en 
dichos  efectos  procedan  de  caso  fortuito  inevitable. 

91.  Tampoco  es  responsable  el  comisionista  de  que  los  efectos  que  esten  en  su 
poder  se  deterioren  por  el  transcurso  del  tiempo  6  por  otro  vicio  inherente  a  la  natu- 
raleza  misma  de  los  efectos. 

92.  Cualquiera  que  sea  la  causa  que  produzca  alguna  alteracion  perjudicial 
en  los  efectos  que  un  comisionista  tiene  por  cuenta  de  su  comitente,  debe  hacerla 
constar  en  forma  legal  sin  perdida  de  tiempo  y  ponerla  en  noticia  del  propietario. 

93.  Las  mismas  dihgencias  debe  practicar  el  comisionista,  siempre  que  al  entre- 
garse  de  los  efectos  que  le  hayan  sido  designados,  notare  que  se  hallan  averiados, 
deteriorados  y  en  distinto  estado  del  que  conste  en  las  cartas  de  portes  6  fletamentos 
6  de  las  instrucciones  que  le  haya  comunicado  el  propietario ;  y,  no  haciendolo,  podra 
este  exijir  que  el  comisionista  responda  de  las  mercaderias  que  recibio,  en  los  mismos 
terminos  en  que  se  le  anuncio  la  remesa  y  resulten  de  las  cartas  de  portes  6  del  cono- 
cimiento. 

94.  Si  por  culpa  del  comisionista  perecieren  6  deterioraren  les  efectos  que  le 
estuviesen  encargados,  abonara  al  propietario  el  perjuicio  que  se  le  hubiere  irrogado, 

-  graduandose  el  valor  de  los  efectos  por  el  precio  justo  que  tuvieron  en  la  plaza  en 
el  dia  en  que  sobrevino  el  dano. 

95  {E.  269)  diferencias:  en  lugar  de:  <tsu  venta»:  <sla  venta»;  en  vez  de:  <ihubiere»:  <thayaf>:  en 
vez  de:  ml  comitente  y»:  «aZ  propietario,  ni»;  en  lugar  de:  «juez  6  tribunal  competente,  que»:  ojuz- 
gado  respectivo  el  cuah;  ademas  en  lugar  de:  nbeneficiosas  para  el  comitente»:  prudentes  en  beneficio 
del  propietario  ». 

96.  El  comisionista  no  puede  alterar  las  marcas  de  los  efectos  que  hubiere 
vendido  por  cuenta  ajena,  sin  orden  terminante  del  propietario. 

97.  Todas  las  economias  y  ventajas  que  obtenga  un  comisionista  en  los  con- 
tratos  que  celebre  por  cuenta  de  otro,  redundaran  en  beneficio  del  comitente. 

98.  El  comisionista  que  sin  autorizacion  de  su  comitente  haga  prestamos,  anti- 
cipaciones,  6  ventas  al  fiado,  toma  a  su  cargo  todos  los  riesgos  de  la  cobranza  y  rein- 
tegro  de  las  cantidades  prestadas,  anticipadas  6  fiadas,  cuyo  importe  podra  el  comi- 
tente exijir  al  contado,  dejando  a  favor  del  comisionista  cualesquiera  intereses,  bene- 
ficios  6  ventajas  que  resultaren  del  credito  dado  por  este  y  desaprobado  por  el  comi- 
tente. 

99.  Aun  cuando  el  comisionista  este  autorizado  para  hacer  ventas  al  fiado  6 
a  plazos,  no  podrd.  hacerlas  a  personas  conocidamente  insolventes,  ni  esponer  los 
intereses  de  su  comitente  a  un  riesgo  manifiesto. 

100.  En  el  caso  de  que  el  comisionista  venda  al  fiado,  estandole  espresamente 
prohibido,  sera  responsable  al  comitente  del  valor  de  las  ventas  y  de  los  danos  y  per- 
juicios  que  de  ellas  se  siguieren. 

101.  Siempre  que  el  comisionista  venda  a  plazos,  debera  espresar  en  las  cuentas 
y  avisos  que  de  al  comitente,  los  nombres  de  los  compradores;  y  no  haciendolo,  se 
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principal,  unless  in  the  manner  of  returning   them  the  commission  agent  has 
departed  from  the  orders  and  instructions  which  he  received  from  the  principal. 

87.  At  any  stage  of  the  business  the  principal  is  entitled  to  revoke,  amend 
or  alter  the  commission;  but  the  results  of  all  that  has  been  done  up  to  that  time 
in  accordance  with  his  instructions  are  borne  by  him. 

In  this  case  he  must  also  pay  the  commission  agent  a  reward  in  proportion 
to  the  sums  applied  in  the  commission  up  to  that  day. 

88.  In  the  event  of  the  death  of  the  commission  agent  or  of  his  being  disabled 
from  discharging  the  commission  from  any  other  cause,  the  commission  is  understood 
to  be  revoked,  and  he  must  give  notice  to  the  principal  for  him  to  give  whatever 
orders  he  deems  fit  as  regards  his  interests. 

89.  As  regards  the  principal,  the  commission  is  not  understood  to  be  revoked 
by  his  death  until  the  lawful  successors  to  his  property  effect  the  revocation,  but 
all  the  rights  and  obligations  produced  by  the  commission  conferred  by  the  prin- 
cipal are  transmitted  to  them. 

90.  A  commission  agent  who  has  received  goods  on  account  of  another,  either 
because  he  has  bought  them,  or  because  his  principal  has  consigned  them  for  him 
to  sell  them  or  for  him  to  keep  them  in  his  control  or  to  remit  them  to  another 
place,  is  responsible  for  the  preservation  of  the  goods  according  to  the  terms  under 
which  he  received  them ;  but  this  responsibihty  ceases  when  the  destruction  or  depre- 
ciation which  may  happen  to  the  said  goods  proceeds  from  an  unavoidable  fortuitous 
event. 

91.  Nor  is  a  commission  agent  responsible  for  goods  which  are  in  his  control 
deteriorating  through  lapse  of  time  or  other  defect  inherent  in  the  nature  of  the  goods, 

92.  Whatever  be  the  cause  which  produces  a  detrimental  alteration  in  goods 
which  a  commission  agent  holds  on  account  of  his  principal,  he  must  set  it  out  in 
legal  form  without  loss  of  time  and  bring  it  to  the  notice  of  the  owner. 

93.  A  commission  agent  must  take  the  same  measures,  whenever  on  the  deUvery 
of  goods  which  have  been  consigned  to  him,  he  notices  that  they  are  damaged, 
deteriorated  and  in  a  different  condition  from  that  set  out  in  the  biUs  of  lading  or 
affreightments  or  in  the  instructions  which  have  been  communicated  to  him  by  the 
owner,  and  if  he  fails  to  do  so,  the  latter  may  require  the  commission  agent  to  answer 
for  the  goods  which  he  received  under  the  same  conditions  as  those  under  which  he 
advised  him  of  the  remittance  and  as  result  from  the  bills  of  lading,  whether  by  land 
or  sea. 

94.  If  the  goods  which  have  been  entrusted  to  the  commission  agent  perish 
or  deteriorate  through  his  culpa,  he  shall  pay  the  owner  the  damage  which  has 
been  occasioned  to  him,  settUng  the  value  of  the  goods  at  their  lawful  local  price 
on  the  day  when  the  damage  happened.* 

95  (S.  289)  put  "the  sale"  instead  of  "their  sale";  then  a  verbal  difference:  put  "the  owner" 
instead  of  "the  principal" ,  "the  proper  court  which"  instead  of  "the  competent  judge  or  tribunal" , 
and  "prudent  for  the  benefit  of  the  owner"  instead  of  "beneficial  to  the  principal". 

96.  Commission  agents  may  not  alter  the  marks  on  the  goods  which  they 
have  sold  on  another's  account,  without  the  definite  order  of  the  owner. 

97.  AH  savings  and  advantages  obtained  by  a  commission  agent  in  contracts 
which  he  makes  on  account  of  another,  shall  redound  to  the  benefit  of  the  principal. 

98.  A  commission  agent  who  without  the  authorisation  of  his  principal  makes 
loans,  advances,  or  sales  on  credit,  assumes  all  the  risks  of  the  collection  and  re- 
payment of  the  sums  lent,  advanced  or  credited,  the  amount  whereof  the  principal 
may  demand  at  once,  abandoning  in  favour  of  the  commission  agent  all  interest, 
benefits  or  advantages  which  result  from  the  credit  given  by  him  and  disapproved 
by  the  principal. 

99.  Even  when  a  commission  agent  is  authorised  to  make  sales  on  credit  or 
for  payment  by  instalments,  he  may  not  make  them  to  persons  who  are  known 
to  be  insolvent,  or  expose  the  interests  of  his  principal  to  manifest  risk. 

100.  When  a  commission  agent  sells  on  credit,  being  expressly  prohibited 
from  doing  so,  he  shall  be  hable  to  the  principal  for  the  value  of  the  sales  and  for  the 
damage  which  ensues  therefrom. 

101.  Whenever  a  commission  agent  sells  for  payment  by  instalments,  he 
must  express  the  names  of  the  buyers  in  the  accounts  and  advices  which  he  gives 
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comercio  y  sus  obligaciones  respectivas. 

entiende  que  las  ventas  fueron  hechas  al  contado ;  igual  manifestacion  hard  el  comi- 
sionista  en  toda  clase  de  contratas  que  haga  por  cuenta  ajena,  siempre  que  los  intere- 
sados  lo  exijan. 

102  (£■.  272)  con  las  diferencias  siguientes:  «Si>;  iCuando^,  ttpercibiere*:  <ipercibe»,  <^arantia*: 
igaranUas»,  <icorrerdn»:  serdn,  <quedando  obligado^:  ^quedando  directamente  obligadoi>:  al  final  en 
vez  de:  *por  el  compradorD:   <icon  el  comprador,  si  no  se  hubiese  convenido  otra  cosatr. 

103.  El  comisioriista  que  no  verifique  la  cobranza  de  los  caudales  de  su  comitente 
en  las  epocas  en  que  deben  ser  exijidos,  se  constituye  responsable  de  las  consecuencias 
que  en  perjuicio  de  su  comitente  pueda  producir  su  omision,  a  menos  que  acredite 
que  con  la  debida  puntualidad  uso  de  los  medios  legales  para  procurar  el  pago. 

104.  En  las  comisiones  de  letras  de  cambio  6  pagarees  endosables,  se  entiende 
siempre  que  el  comisionista  se  constituye  garante  de  las  que  adquiere  6  negocia  por 
cuenta  ajena,  si  pusiere  en  ellas  su  endoso,  y  solo  puede  escusarse  fundadamente  de 
ponerlo,  cuando  preceda  xm  pacto  espreso  entre  el  comitente  y  el  comisionista,  ex- 
onerando  a  este  de  dicha  responsabilidad,  en  cuyo  caso  deberd  jirarse  la  letra  6  esten- 
derse  el  endoso  a  favor  del  comitente. 

105.  Los  comisionistas  no  pueden  hacer  la  adquisicion  por  si,  ni  por  medio  de 
otro,  de  los  efectos  cuya  enajenacion  les  haya  sido  confiada,  sin  consentimiento 
espreso  del  propietario,  pactando  la  comision  que  deben  Uevar. 

106  (B.  268)  diferencia:   <imarca»:  amarca  y».i) 

107.  Cuando  en  una  misma  negociacion  se  comprendan  efectos  de  diversos 
duenos,  6  del  mismo  comisionista  con  los  de  algun  comitente,  debe  hacerse  la  debida 
distincion  en  las  facturas  con  indicacion  de  las  marcas  y  contramarcas  que  designen 
la  procedencia  de  cada  bulto,  y  anotarse  en  los  libros,  en  articulo  separado,  los  res- 
pectivos  a  cada  propietario. 

108.  El  comisionista  que  tenga  creditos  contra  una  misma  persona,  proeedentes 
de  operaciones  hechas  por  cuenta  de  distintos  comitentes,  6  bien  por  cuenta  propia 
y  por  ajena,  anotara  en  todas  las  entregas  que  haga  el  deudor  el  nombre  del  interesado 
por  cuya  cuenta  reciba  cada  una  de  ellas,  y  lo  espresara  igualmente  en  el  documento 
de  descargo  que  de  al  deudor. 

109.  Cuando  en  los  recibos  y  en  los  libros  se  omita  espresar  la  apHcacion  de 
la  entrega  hecha  por  el  deudor,  de  distintas  operaciones  y  propietarios,  segun  se 
prescribe  en  el  articulo  precedente,  se  hara  la  aphcacion  a  prorrata  de  lo  que  importe 
cada  credito. 

110.  El  comisionista  encargado  de  una  espedicion  de  efectos  que  tuvlere  orden 
de  asegurar,  queda  responsable,  si  no  lo  yerificase,  de  los  daiios  que  sobrevengan, 
siempre  que  le  estuviere  hecha  provision  de  fondos  para  pagar  el  premio  del  seguro, 
6  que  dejase  de  dar  aviso  oportuno  al  comitente  de  que  no  habia  podido  cumpUr 
su  encargo  segun  las  instrucciones  que  se  le  habian  comunicado. 

Si  durante  el  riesgo  quebrare  el  asegurador,  queda  constituido  el  comisionista 
en  la  obligacion  de  renovar  el  seguro,  si  otra  cosa  no  le  estaba  prevenida. 

111.  Los  efectos  que  se  remiten  en  consignacion  de  una  plaza  a  otra,  se  entienden 
especialmente  obUgados  al  pago  de  las  anticipaciones  que  el  consignatario  hubiere 
hecho  a  cuenta  de  su  valor  y  producto,  y  asimismo  al  de  los  gastos  de  trasporte, 
recepcion,  conservacion  y  demas  espendidos  lejitimamente,  y  al  derecho  de  comision. 

Seran  consecuencias  de  dicha  obligacion:  1.°  Que  ningun  comisionista  puede 
ser  desposeido  de  los  efectos  que  recibio  en  consignacion,  sin  que  previamente  se  le 
reembolse  de  sus  anticipaciones,  gastos  y  derechos  de  comision.  —  2.°  Que  sobre  el 
producto  de  los  mismos  generos  sea  pagado  con  preferencia  a  todos  los  demas  acreedo- 
res  del  comitente,  de  lo  que  importen  las  precitadas  anticipaciones,  gastos  y  comision. 

112  (-E.  276,3)  con  las  diferencias  siguientes:  tconsignada  en  este  articulo»:  ique  previene  el 
articulo  anterior»;  sera  condicion  necesaria»:  «es  necesario»;  tsconsignatario  6  comisionista^:  con- 
signatario*; oen  depdsito»:  <ien  un  depdsito»;  «d  que»:  <i6  que  al  menos»;  dconsigndndola  .  .  .  . »  hasta 
el  final:  <td  la  direcion  del  consignatario,  y  que  este  haya  recibido  un  duplicado  autintico  del  conoci- 
miento  6  carta  de  parte,  firmado  por  el  conductor  6  comisionado  encargado  del  irasporte». 

1)  Art.  2207  C.  C. 
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to  the  principal ;  and  when  he  fails  to  do  so,  it  is  understood  that  the  sales  were  made 
for  cash.  The  same  statements  shall  be  made  by  commission  agents  in  aU  kinds 
of  contract  which  they  effect  pn  another's  account,  whenever  the  persons  interested 
so  require. 

102  (S.  272)  several  verbal  differences;  put  "directly  bound"  instead  of  "bound"  and  "with 
the  buyer,  in  the  absence  of  an  agreement  to  the  contrary"  instead  of  "by  the  buyer" 

103.  A  commission  agent  who  fails  to  collect  the  moneys  of  his  principal 
at  the  times  when  they  should  be  demanded,  makes  himself  hable  for  the  conse- 
quences which  may  be  caused  to  the  prejudice  of  his  principal  by  his  omission,  un- 
less he  proves  that  he  availed  himself  of  the  legal  means  for  procuring  payment 
with  proper  promptitude. 

104.  In  commissions  of  bills  of  exchange  and  indorsable  promissory  notes, 
it  is  understood  always  that  the  commission  agent  constitutes  himself  guarantor 
of  those  which  he  buys  or  negotiates  on  another's  account,  if  he  indorses  them, 
and  he  can  only  be  excused  with  good  reason  from  indorsing  them  when  there  is 
a  preceding  express  contract  between  the  principal  and  the  commission  agent 
exonerating  the  latter  from  this  liability,  in  which  case  the  bill  must  be  drawn 
and  the  indorsemMits  made  out  in  favour  of  the  principal. 

105.  Commission  agents  may  not  acquire  goods  the  sale  whereof  has  been  en- 
trusted to  them,  either  in  person  or  through  another,  without  the  express  consent 
of  the  owner  in  arranging  the  commission  which  they  are  to  carry  out. 

106  (S.  68)  put  "mark  and"  instead  of  "mark"  i). 

107.  When  the  goods  of  different  owners  or  of  the  commission  agent  and  of  a 
principal  are  included  in  the  same  transaction,  a  proper  distinction  must  be 
drawn  in  the  invoices,  with  an  indication  of  the  marks  and  countermarks  which 
define  the  origin  of  each  parcel,  and  the  respective  goods  of  each  owner  must  be 
noted  in  the  books  by  a  separate  entry. 

108.  A  commission  agent  who  has  credits  against  the  same  person,  which  arise 
from  transactions  effected  on  account  of  different  principals,  or  on  his  own  and 
another's  account,  shall  note  the  name  of  the  person  interested  on  whose  account 
he  receives  each  of  the  payments  made  by  the  debtor,  and  shall  Mkewise  express 
it  in  the  documents  of  discharge  which  he  gives  to  the  debtor. 

109.  When  he  omits  to  state  the  appropriation  of  a  payment  made  by  a  debtor 
for  different  transactions  and  owners,  in  the  receipts  and  books  according  to  the 
provisions  of  the  preceding  article,  the  appropriation  shall  be  made  pro  rata  to  the 
amount  of  each  credit. 

110.  A  commission  agent  entrusted  with  the  despatch  of  goods  which  he  is 
ordered  to  insure  is  Uable,  if  he  fails  to  do  so,  for  the  damage  which  may  supervene, 
whenever  he  was  provided  with  funds  for  paying  the  premium  of  insurance,  or 
when  he  fails  to  give  timely  notice  to  the  principal  that  he  has  been  unable  to  fulfil 
his  commission  according  to  the  instructions  which  have  been  communicated  to 
him.  If  the  insurer  becomes  bankrupt  while  the  risk  is  running,  the  commission 
agent  is  placed  under  the  obUgation  of  making  a  new  insurance,  if  no  other  directions 
have  been  given  to  him. 

111.  Goods  which  are  consigned  from  one  place  to  another  are  understood 
to  be  specially  subjected  to  the  payment  of  advances  made  by  the  consignee  on 
account  of  the  value  and  proceeds  thereof,  and  also  to  the  expenses  of  carriage, 
receipt,  preservation  and  other  lawful  expenditures,  and  to  the  commission  fees. 

The  following  shall  be  the  consequences  of  the  said  obligation:  1.  No  com-, 
mission  agent  can  be  dispossessed  of  the  goods  which  he  received  on  consignment, 
without  being  previously  repaid  his  advances,  expenses  and  commission  fees;  — 
2.  He  must  be  paid  the  amount  of  the  aforesaid  advances,  expenses  and  commission 
out  of  the  proceeds  of  the  said  goods  in  priority  to  all  the  other  creditors  of  the 
principal. 

112  (S  276,  3)  put  "directed  by  the  preceding  article"  instead  of  "stated  in  this  article";  "is 
necessary"  instead  of  "shall  be  a  necessary  condition";  omit  "or  factor" ;  then  a  verbal  difference; 
put  "or  shall  at  least  have  been  consigned  to  the  address  of  the  consignee,  and  he  shall  have  received 
an  authenticated  duplicate  of  the  bill  of  lading,  whether  by  sea  or  land,  signed  by  the  carrier  or  com- 
mission agent  entrusted  with  the  carriage"  instead  of  "or  shall"  to  the  end. 

1)  Art.  2207  C.  C. 
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comerolo  y  sus  obligaoiones  respeotivas. 

113.  Las  anticipaciones  que  se  hagan  sobre  generos  consignados  por  una  per- 
sona residente  en  el  mismo  domicilio  del  comisionista,  se  consideran  como  prestamos 
con  prenda,  y  no  van  comprendidas  en  la  disposicion  del  art.  111. 

114.  En  cuanto  no  se  oponga  a  las  disposiciones  prescritas  desde  el  art.  61  en 
adelante  6  no  se  encuentre  determinado  en  ellas,  se  arreglaran  los  comitentes  y  los 
comisionistas  a  las  reglas  generales  del  derecho  comun  sobre  el  mandato. 

Los  comisionistas  de  trasportes  estan  obligados,  ademas  de  a  los  deberes  impuestos 
por  las  disposiciones  de  este  Codigo  a  todos  los  que  ejercen  el  comercio  en  comision, 
a  Uevar  un  rejistro  particular  con  las  formaUdades  correspondientes,  en  que  asen- 
taran  por  orden  progresivo  de  numeros  y  fechas  todos  los  efectos  de  cuyo  trasporte 
se  encarguen,  con  espresion  de  su  caHdad,  persona  que  los  carga,  destiao  que  Uevan, 
nombres,  apeUidos  y  domicilios  del  consignatario  y  portador,  y  precio  del  trasporte. 

Capitulo  II.     De  los  factores  y  de  los  dependientes. 

115.^)  Niaguno  puede  ser  factor  de  comercio  si  no  tiene  la  capacidad  necesaria 
con  arreglo  a  las  leyes  civiles,  para  representar  a  otro,  y  obligarse  por  el. 

116.2)  Los  factores  deben  tener  un  poder  especial  de  la  persona  por  cuya  cuenta 
hagan  el  trafico,  del  cual  se  tomara  razon  en  el  rejistro  del  juzgado  mercantil  del  de- 
partamento. 

117  (Ch.  325). 

118.  Tratando  los  factores  en  los  terminos  que  previene  el  articulo  precedente, 
recaen  sobre  los  comitentes  todas  las  obHgaciones  que  contraen  aquellos.  Cualquier 
juicio  que  se  intente  para  compelerles  a  su  cumplimiento,  se  hara  efectivo  sobre  los 
bienes  del  establecimiento  y  no  sobre  los  que  sean  propios  del  factor,  a  menos  que 
esten  confundidos  con  aqueUos  en  la  misma  localidad. 

119.3)  jjQg  contratos  celebrados  por  el  factor  de  un  establecimiento  de  comercio 
6  fabril,  que  notoriamente  pertenece  a  una  persona  6  sociedad  conocida,  se  entienden 
hechos  por  cuenta  del  propietario  del  establecimiento,  aun  cuando  el  factor  no  lo 
haya  espresado  al  tiempo  de  celebrarlos,  siempre  que  estos  contratos  recaigan  sobre 
objetos  comprendidos  en  el  jiro  6  trafico  del  establecimiento,  6  si,  aun  cuando  sean 
de  otra  naturaleza,  resulte  que  el  factor  procedio  con  orden  de  su  comitente,  6  que 
este  aprobo  su  jestion  en  terminos  espresos,  por  hechos  positivos  que  induzcan  pre- 
suncion  legal. 

120.  Puera  de  los  casos  prevenidos  en  el  articulo  anterior,  todo  contrato  hecho 
por  un  factor  en  nombre  propio  lo  deja  obHgado  directamente  hacia  la  persona  con 
quien  lo  celebrase ;  sin  perjuicio  de  que  si  la  negociacion  se  hubiere  hecho  por  cuenta 
del  comitente  del  factor,  y  la  otra  parte  contratante  lo  probase,  tenga  esta  opcion 
de  dirijir  su  accion  contra  el  factor  6  contra  su  principal,  pues  quedan  responsables 
sohdariamente;  pero  no  contra  ambos. 

121  {Ch.  331  primer  inciso). 

122.*)  No  quedan  exonerados  los  comitentes  de  las  obHgaciones  que  a  su  nombre 
contrajesen  sus  factores,  aun  cuando  prueben  que  procedieron  sin  orden  suya  en 
una  negociacion  determinada,  siempre  que  el  factor  que  la  hizo  estuviere  autorizado 
para  hacerla,  segun  los  terminos  del  poder  en  cuya  virtud  obre,  y  corresponda  aquella 
al  jiro  del  establecimiento  que  esta  bajo  la  direccion  del  factor. 

123.  Tampoco  puede  sustraerse  de  cumplir  las  obHgaciones  que  contrajeren 
sus  factores,  a  pretesto  de  que  abusaron  de  su  confianza  y  de  las  facultades  que  les 

1)  Art.  2194  C.  C:  No  pueien  ser  mandatarios  los  que  no  tienen  capacidad 
para  obligarse  por  si  mismos. 

2)  Art.  2186  C.  C.  —  2189  C.  C:  Por  el  encargo  que  se  hace  en  terminos  gene- 
rales,  solo  queda  autorizado  el  mandatario  para  ados  de  pura  administracion.  —  319 
Decreto  272:  Para  enajenar,  hipotecar,  afianzar,  donar,  transijir  6  disponer  de  cual- 
quiera  otro  modo  de  la  propiedad  del  mandante,  y  para  todos  los  demas  actos  en  que 
la  ley  lo  requiera,  se  necesita  cldusula  especial  espresa  en  escritura  publica. 

3)  Art.  2204  C.  C. 

4)  Art.  2210  y  2211  C.  C.  ya  transcritos. 
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113.  Advances  which  are  made  on  goods  consigned  by  a  person  who  resides 
in  the  same  domicil  as  the  commission  agent  are  considered  as  loans  with  pledge, 
and  are  not  included  in  the  provisions  of  art.  111. 

114.  Principals  and  commission  agents  shall  conform  to  the  general  rvdes 
of  the  common  law  on  agency,  in  so  far  as  they  are  not  inconsistent  with  the  pro- 
visions of  No.  61  and  the  following  articles  or  are  not  determined  therein. 

In  addition  to  the  duties  imposed  by  the  provisions  of  this  Code  on  all  who 
carry  on  trade  on  commission,  transport  commission  agents  are  bound  to  keep  a 
special  register  with  the  proper  formaHties,  wherein  they  shall  enter  in  progressive 
order  of  number  and  date  aU  the  goods  with  the  carriage  whereof  they  are  entrusted, 
expressing  their  quahty,  the  person  who  loads  them,  the  destination  to  which  they 
are  bound,  the  names,  surnames  and  addresses  of  the  consignee  and  carrier,  and  the 
cost  of  the  carriage. 

Chapter  II.    Managers  and  subordinates. 

115.^)  No  one  can  be  a  commercial  manager  who  has  not  the  necessary  capacity 
in  accordance  with  the  civil  law  for  representing  another  and  being  bound  on 
his  behalf. 

116.2)  Managers  must  have  a  special  power  from  the  person  on  whose  account 
they  carry  on  trade,  and  this  shall  be  entered  in  the  register  of  the  Commercial 
Court  of  the  Department. 

117  {Ch.  325). 

118.  When  managers  deal  as  provided  by  the  preceding  article,  all  obHgations 
contracted  by  them  fall  on  the  principals.  All  claims  which  are  brought  to  com- 
pel them  to  fulfil  the  same  shall  be  enforced  against  the  property  of  the  estabUsh- 
ment  and  not  against  the  private  property  of  the  manager,  unless  the  latter  is 
mixed  with  the  former  in  the  same  locahty. 

119.^)  Contracts  made  by  a  manager  of  a  commercial  or  manufacturing 
estabhshment,  which  notoriously  belongs  to  a  known  person  or  association,  are 
understood  to  be  made  on  account  of  the  owner  of  the  establishment,  although 
the  manager  has  not  so  stated  at  the  time  of  making  them,  provided  that  these  con- 
tracts concern  objects  which  are  included  in  the  course  and  trade  of  the  establish- 
ment, or  that,  when  they  are  of  another  character,  it  appears  that  the  manager 
acted  under  the  orders  of  his  principal,  or  that  the  latter  approved  of  his  action 
in  express  terms  by  positive  acts  which  induce  a  legal  presumption. 

120.  Apart  from  the  cases  provided  for  by  the  preceding  article,  every  contract 
made  by  a  manager  in  his  own  name  leaves  him  directly  bound  to  the  person  with 
whom  he  makes  it ;  without  prejudice  to  the  other  contracting  party  having  an  option 
to  bring  his  action  either  against  the  manager  or  against  his  principal  when  the 
transaction  has  been  effected  on  account  of  the  manager's  principal  and  the  other 
party  proves  the  fact,  for  they  are  severally  liable;  but  he  may  not  bring  an  action 
against  both. 

121  {Ch.  331,  first  paragraph). 

122.*)  Principals  are  not  exonerated  from  the  obHgations  contracted  in  their 
names  by  their  managers,  even  when  they  prove  that  they  acted  without  their 
orders  in  a  certain  transaction,  provided  that  the  manager  who  effected  it  was  author- 
ised to  do  so  according  to  the  terms  of  the  power  by  virtue  whereof  he  acts,  and  that 
it  belongs  to  the  course  of  business  of  the  estabhshment  which  is  under  the  direction 
of  the  manager. 

123.  Nor  may  they  withdraw  from  fulfilling  the  obHgations  which  their  man- 
agers contract,  on  the  pretext  that  they  abused  their  confidence  and  the  powers 

1)  Art.  2194  C.  C:  "Those  who  have  not  legal  capacity  for  binding  themselves 
in  person  cannot  be  agents." 

2)  Art.  2186  C.  C.  —  2189  C.  C:  "By  a  commission  which  is  made  in  general 
terms,  an  agent  is  only  authorised  for  acts  of  pure  administration" .  —  319  Decree 
272:  "A  special  and  express  provision  in  a  notarial  instrument  is  required,  for  selling, 
mortgaging,  guaranteeing,  giving,  compromising  or  disposing  in  any  other  way,  of 
the  property  of  a  principal,  and  for  all  other  acts  wherein  the  law  requires  it." 

3)  Art.  2204  C.  C. 

*)  Arts.  2210  and  2211  C.  C.  already  transcribed. 
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oomeroio  y  sus  obligaoiones  respectivas. 

estaban  conferidas,  6  de  que  consumieron  en  su  provecho  los  efectos  que  adquirieron 
para  sus  principales. 

124  {£.  289)  poniendo  en  l-ugar  de:  <iprincipal»:  «propietario»;  idieren multa»:  odieron 

lugar  d  las  penas  pecuniarias». 

125.  La  personeria  de  un  factor  para  administrar  el  establecimiento  de  que 
esta  encargado,  no  se  interrumpe  por  la  muerte  del  propietario  mientras  no  se  le 
revoquen  los  poderes;  pero  si  por  la  enajenaoion  que  el  mismo  propietario  haga  del 
establecimiento. 

126.  Aunque  se  hayan  revocado  los  poderes  a  un  factor,  6  deba  cesar  en  sus 
funciones  por  haberse  enajenado  el  establecimiento  que  administraba,  seran  vaMos 
los  contratos  que  haya  hecho  despues  del  otorgamiento  de  aquellos  actos,  hasta  que 
llegaron  a  su  noticia  por  un  medio  lejitimo. 

127.  Si  por  medio  de  una  circular  dirijida  a  sus  corresponsales,  diere  un  comer- 
ciante  a  reconocer  a  un  dependiente  de  su  casa,  como  autorizado  para  algunas  ope- 
raciones  de  su  trafico,  seran  vaHdos  y  obUgatorios  los  contratos  que  este  celebre  con 
las  personas  a  quienes  se  comunico  la  circular,  siempre  que  scan  relativos  a  la  parte 
de  administracion  confiada  a  dicho  dependiente. 

Igual  comunicacion  es  necesaria  para  que  la  correspondencia  de  los  comerciantes, 
firmada  por  sus  dependientes,  sea  eficaz  con  respecto  a  las  obHgaciones  que  por  eUa 
se  hayan  contraido. 

128  {E.  294)  con  las  diferencias  siguientes:  <imancebos»:  <idependientes»;  ml  por  menor»:  «por 
tnenor»;  m'eputardn»:  weputan»;  umportei>:  «productoi>;  «hicieren»:  <shacen».  Ademds: <slgual  facultad»: 
*La  misma  facultadit:  «mancebos»:  «iependientes»;  «vendan»:  <wenden»;  <sfueren»:  <isean-i>;  «se  hubieren 
de  hacer»;  *se  hacen»  «se  firmaran^:  <iseran  suscritos»;  <i6  su  factor,  6  por  apoderado  legitimamente*: 
*su  factor  6  legitimo  apoderado^. 

129.  Los  asientos  hechos  por  los  dependientes  de  comercio,  encargados  de  la 
contabUidad,  en  los  Ubros  y  rejistros  de  sus  principales,  causan  los  mismos  efectos 
y  les  paran  a  estos  perjuicio,   como  si  hubiesen  sido  hechos  por  ellos  mismos. 

130.  Cuando  un  comerciante  encarga  a  su  dependiente  la  recepcion  de  las 
mercaderias  que  ha  comprado  6  que  por  otro  titulo  deben  entrar  en  su  poder, 
y  este  las  recibe  sin  oponer  reparo  en  su  caMdad  y  cantidad,  se  tiene  por  bien 
hecha  la  entrega,  y  no  se  admitiran  sobre  elLa  mas  reclamaciones  que  las  que 
podrian  tener  lugar  si  aquel  en  persona  las  hubiera  recibido. 

131.  M  los  factores  ni  los  dependientes  de  comercio  pueden  delegar  en  otros 
los  encargos  que  recibieren  de  sus  principales,  sin  noticia  y  consentimiento  de  estos ; 
y  case  de  hacer  esta  delegacion,  en  otra  forma,  responderan  directamente  de  las  ges- 
tiones  de  los  sustitutos  y  de  las  obHgaciones  contraidas  por  estos. 

132  (Ch.  335)  diferencia:  <idando  aviso  al  principah,  vavisando  al  otro».  —  133 — 135  {Ch. 
332—334). 

136.1)  Los  factores  y  dependientes  de  comercio  son  responsables  a  sus  prin- 
cipales de  cualquiera  lesion  que  causen  a  sus  intereses  por  haber  procedido  con 
maUcia,  neghgencia  culpable  6  infraccion  de  las  ordenes  e  instrucciones  que  aque- 
Uos  les  hubieren  dado. 

137  {Ch.  336)^). 

Capitulo  III.    De  los  porteadores. 

138  {Ch.  166)^).  —  139  {Ch.  175).  —  140  (E.  353,1)  pdngase  en  lugar  de:  <iLos  titulos  , 


por  cuyo  contenidon:  iLa  carta  de  parte  es  el  titulo  legal  del  contrato  hecho  entre  el  cargador  y 

el  porteador,  y  por  su  contenido»;  ademds:  «admitir hasta  el  finaH:  vidmitirse  mas  escepcion 

en  contrario  que  la  de  falsedad  y  error  involuntario  en  su  redaccion.  —  141  {E.  354)  pdngase  en 
vez  de:  ohaya*:  «produzca»;  iconforme  .  .  .  .»  hasta  el  final:  <iy  el  cargador  estard  ante  todas  cosas 
obligado  d  probar  la  entrega  de  las  mercaderias  al  porteador  en  caso  que  este  la  negare*. 


1)  Art.  2196,  No.  3.°  C.  C.  —  320  Decreto  272:  El  mandatario  estd  obligado 
siempre  a  responder  por  la  culpa  leve,  y  por  la  levisima  solo  cuando  recibe  solaria. 

2)  Art.  2203,  No.  1.°  y  2.°,  del  C.  C,  ya  copiados.  —  2205  C.  C:  No  puede 
el  mandante  eximirse  de  hacer  los  pagos  prescriios  en  el  inciso  1.  °  del  art.  2203,  aunque 
el  negocio  no  haya  tenido  buen  exito,  siempre  que  no  hubiese  habido  dolo  ni  culpa  por 
parte  del  mandatario. 

3)  Art.  1663,  1762  y  1978  C.  C. 
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conferred  on  them,  or  that  they  consumed  the  effects  which  they  acquired  for  their 
principals  to  their  own  advantage. 

124  (S.  289)  putting  "owner"  in  place  of  "principal"  and  "pecuniary  penalties"  instead 
of  "fine". 

125.  The  representative  capacity  of  a  manager  for  administering  the  establish- 
ment with  which  he  is  entrusted,  is  not  interrupted  by  the  death  of  the  owner 
until  his  powers  are  revoked ;  but  it  is  interrupted  by  the  alienation  of  the  establish- 
ment made  by  the  said  owner. 

126.  Although  the  powers  of  a  manager  have  been  revoked  or  he  has  to  cease 
his  functions  through  the  estabUshment  wMch  he  administers  having  been  alienated, 
the  contracts  made  by  him  after  the  execution  of  those  acts  shall  be  vaUd,  until 
they  come  to  his  notice  by  lawful  means. 

127.  When  by  means  of  a  circular  addressed  to  his  correspondents,  a  trader 
acknowledges  a  subordinate  of  his  house  as  authorised  for  some  operations  of  his 
trade,  contracts  made  by  the  latter  with  the  persons  to  whom  the  circular  was  com- 
municated shall  be  vahd  and  binding,  provided  that  they  relate  to  the  part  of  the 
administration  entrusted  to  the  said  subordinate. 

The  like  communication  is  necessary  in  order  that  traders'  correspondence, 
signed  by  their  subordinates,  may  be  operative  with  respect  to  obhgations  which 
have  been  so  contracted. 

128  (S.  294)  with  the  following  difference:  put  "subordinates"  for  "assistants" ;  then  verbal 
alterations:  put  "proceeds"  instead  of  "value" ;  other  verbal  alterations;  put  "subordinates"  instead 
of  "assistants" ;  other  verbal  alterations;  put  "his  manager  or  lawful  attorney"  instead  of  "or  his 
manager,  or  by  an  attorney". 

129.  Entries  made  in  the  books  and  ledgers  of  their  principals  by  commercial 
subordinates  who  are  entrusted  with  the  account-keeping,  cause  the  same  effects 
and  involve  them  in  the  same  hability  as  if  they  had  been  made  by  themselves. 

130.  When  a  trader  entrusts  his  subordinate  with  the  reception  of  goods 
which  he  has  bought  or  which  should  come  under  his  control  by  some  other  title, 
and  the  latter  receives  them  without  making  any  objection  to  their  quality  or 
quantity,  the  delivery  is  considered  to  be  good,  and  no  claims  shall  be  admitted 
on  that  account  other  than  those  which  could  arise  if  the  former  had  received  them 
in  person. 

131.  Neither  managers  nor  commercial  subordinates  can  delegate  to  others 
the  commissions  which  they  receive  from  their  principals,  without  the  knowledge 
and  consent  of  the  latter;  and  when  such  delegation  is  otherwise  made,  they  shall 
be  directly  Uable  for  the  actions  of  their  substitutes  and  for  the  obhgations  con- 
tracted by  them. 

132  (Ch.  335)  with  "giving  notice  to  the  other"  instead  of  "giving  notice  to  the  principal" - 
—  133—135  (Ch.  332—334). 

136.1)  Managers  and  commercial  subordinates  are  Uable  to  their  principals 
for  aU  damage  caused  by  them  to  their  interests  by  their  having  acted  with  maUce 
or  culpable  negUgence  or  in  breach  of  the  orders  and  instructions  which  the  former 
have  given  them. 

137  (Ch.  336)^). 

Chapter  III.    Carriers. 

138  (Ch.  166)3).  _  139  (CA.  175).  —  140  (S.  353,  1)  put  "The  bill  of  lading  is  the  legal  docu- 
ment of  title  of  the  contract  made  between  the  consignor  and  the  carrier,  and  by  its  contents  "instead 
of  "The  legal"  to  "whereof;  and  "without  any  defence  being  admitted  other  than  that  of  forgery 
or  involuntary  mistake  in  their  drafting"  instead  of  "without"  to  the  end.  —  141  (S.  354)  a  verbal 
alteration:  put  "and  the  consignor  shall  above  all  things  be  bound  to  prove  the  delivery  of  the  things 
to  the  carrier,  when  the  latter  denies  it"  instead  of  "according"  to  the  end. 


1)  Art.  2196,  No.  3,  C.  C.  —  320  Decree  272:  "Agents  are  always  bound  to  answer 
for  culpa  levis,  and  when  they  receive  remuneration,  for  culpa  levissima". 

2)  Art  2203,  Nos.  1  and  2,  C. C.  already  copied.— ^29^0. C:  "Principals  cannot 
exonerate  themselves  from  making  the  payments  prescribed  by  para.  1  of  art.  2203, 
although  the  business  has  not  been  successful,  provided  that  there  has  been  no  dolus 
or  culpa  on  the  part  of  the  agent." 

3)  Arts.  1663,  1762  and  1978  C.  C. 
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142,  El  porteador  recojera  la  carta  de  porte  orijinal  y  el  cargador  puede  exijirle 
un  dupUcado  de  ella,  suscrito  por  el  porteador,  el  cual  le  servira  de  titulo  para  reclamar 
en  caso  necesario,  la  entrega  de  los  efectos.  Cumplido  el  contrato  por  una  y  otra 
parte,  se  canjearan  ambos  titulos,  y  en  virtud  de  este  canje  se  tendran  por  canceladas 
sus  respeotivas  acciones  y  obHgaciones. 

En  caso  de  que  por  estravio  u  otra  causa,  no  pueda  el  consignatario  devolver 
al  porteador  en  el  acto  de  recibir  los  generos  el  duplicado  de  la  carta  de  porte,  de- 
bera  darle  un  recibo  de  los  efectos  entregados. 

143.  Las  mercaderias  se  trasportan  a  riesgo  y  ventura  del  propietario  y  no  al 
del  porteador,  a  menos  que  espresamente  se  haya  convenido  lo  contrario. 

En  consecuenoia  seran  de  cuenta  del  propietario  todos  los  danos  y  menoscabos 
que  sobrevengan  a  sus  generos  durante  el  trasporte,  por  caso  fortuito,  por  violencia 
insuperable  6  por  la  naturaleza  y  vicio  propio  de  los  mismos  generos,  quedando  a 
cargo  del  porteador  probar  estas  circunstancias  en  forma  legal  y  suficiente. 

144  {E.  363)  poniendo:  <iFuera 361^:  iFuera  de  los  casos  previstos  en  el  articulo  anterior»; 

«segun hasta  el  finah:  oresulte  de  la  carta  de  porte  hdberlos  recibido  sin  desfalco,  detrimiento 

ni  menoscaho  alguno;  y  no  haciendo  pagard  el  valor  que  estos  dehieran  tener  en  el  punto  donde  debia 
hacerse  la  entrega  d  la  fecha  en  que  correspondia  ejecutarla»A) 

145.  La  estimacion  de  los  efectos  que  el  porteador  deba  pagar  en  caso  de  per- 
dida  6  estravio,  se  hard  con  arreglo  a  la  designacion  que  se  les  hubiese  dado  en  la 
carta  de  porte,  sin  admitirse  al  cargador  prueba  sobre  que,  entre  los  efectos  que  en 
ella  declare  entregar,  se  contenian  otros  de  mayor  valor,  6  dinero  metalico. 

146.  Las  bestias  y  los  carruajes,  barcos,  aparejos  y  todos  los  demas  instrumen- 
tos  principales  y  accesorios  del  trasporte,  estan  especialmente  obligados  en  favor 
del  cargador  como  hipoteca  de  los  efectos  entregados  al  porteador. 

147.  Todas  las  averias  que  sobrevengan  en  las  mercaderias  durante  el  trasporte, 
que  no  procedan  de  alguna  de  las  tres  causas  designadas  en  el  art.  143,  son  de  cargo 
del  porteador. 

148.  Igualmente  responde  el  porteador  de  las  averias  que  procedan  de  caso 
fortuito  6  de  la  naturaleza  misma  de  los  efectos  que  se  trasportan,  si  se  probare 
que  ocurrieron  por  negligencia  suya,  6  porque  hubiese  dejado  de  tomar  aquellas 
precauciones  que  el  uso  tiene  adoptadas  entre  personas  diligentes. 

149.  Cesa  la  responsabiUdad  del  porteador  en  las  averias  cuando  se  cometa 
engano  en  la  carta  de  porte  suponiendolas  de  distinta  calidad  generica  que  la  que 
realmente  tengan. 

150,1   (E.  365,1)  con  las  diferencias  siguientes:  aefectoo    <tconsecuenciai>   oquedaseni>;    ique- 

daren^.  —  150,2  (E.  365,2)  «Sii>:  iCuando*;   <ihallaren»  <thallem>:  oserd  apUcable »  hasta  el 

final:  <4endrd  lugar  la  disposicion  anterior  con  respecto  d  los  deteriorados».  —  151  {E.  364)  «Si»: 

«Cuando»;  <id  que fuerat>:  «sea»;  ^esa  diferencia  de  valors:  teste  menoscabo*.  ■ — ■  152  (§  355) 

<icomenzard»:  <icomienza»;  weciba»:  wecibei/;  <iencargada^:  <sdestinada»;  <sse  indicd  para  recibirlas»: 

«se  le  indicd  para  cargarlas.  —  153  {Ch.  208).  —  154,1  (E.  366,1)  <iDentro podrd  hacerseo: 

<Dentro  de  tres  dias  siguientes  d  la  entrega  en  aduana  de  las  mercaderias,  tendrd  lugar*;  m>onoz- 

can »  hasta  el  final:  weconocieran  en  la  parte  esterior  de  estos  las  senates  del  daflo  6  averia 

que  se  reclames. 

154.  Dentro  de  tres  dias  siguientes  a  la  entrega  en  aduana  de  las  mercaderias, 
tendra  lugar  la  reclamacion  contra  el  porteador  por  dano  6  averia  que  se  encontrare 
en  eUas  al  abrir  los  bultos,  con  tal  que  no  se  reconocieran  en  la  parte  esterior  de  estos 
las  senales  del  dano  6  averia  que  se  reclame. 

Despues  debaber  transcurrido  el  espresado  t6rmino  de  tres  dias,  6  que  se  hubiesen 
pagado  los  portes,  es  iaadmisible  toda  repeticion  contra  el  porteador  sobre  el  estado 
en  que  se  haga  la  entrega  de  los  jeneros  que  condujo. 

155.  El  porteador  es  responsable  de  todas  las  resultas  a  que  pueda  dar  lugar 
su  omision  en  cumpHr  con  las  formaUdades  prescritas  por  la  leyes  fisoales  en  todo 
el  curso  del  viaje  y  a  su  entrada  en  el  punto  a  donde  van  destiaadas  las  mercaderias. 

Pero  si  el  porteador  hubiere  procedido  en  virtud  de  orden  formal  del  cargador 
6  consignatario  de  las  mercaderias,  quedara  Ubre  de  aquella  responsabiUdad,  sin 
perjuicio  de  las  penas  en  que  ambos  hayan  incurrido  con  arreglo  a  las  leyes. 

1)  Art.  1435,  1436,  1439  C.  C. 
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142.  The  carrier  shall  take  the  original  bill  of  lading  and  the  consignor  may 
demand  a  duplicate  thereof,  signed  by  the  carrier,  which  shall  serve  him  as  a  docu- 
ment of  title  for  claiming  delivery  of  the  goods,  if  necessary.  On  the  performance 
of  the  contract  by  both  parties,  both  documents  of  title  shall  be  exchanged,  and  by 
virtue  of  this  exchange  their  respective  rights  and  obligations  shall  be  considered 
cancelled. 

When  in  consequence  of  its  going  astray  or  some  other  cause,  the  consignee 
cannot  return  the  dupUcate  bill  of  lading  to  the  carrier  at  the  time  of  receiving  the 
goods,  he  must  give  him  a  receipt  for  the  goods  delivered. 

143.  Goods  are  carried  at  the  risk  and  venture  of  the  owner  and  not  of  the  carrier, 
unless  the  contrary  has  been  expressly  agreed. 

Consequently  all  damage  and  depreciation  suffered  by  his  goods  during  trans- 
port by  a  fortuitous  event,  insuperable  violence  or  by  the  inherent  nature  and  defect 
of  the  said  goods,  shall  be  borne  by  the  owner,  but  it  hes  upon  the  carrier  to  prove 
these  circumstances  in  a  legal  and  sufficient  manner. 

144  (S.  363)  put  "Besides  the  cases  mentioned  in  the  preceding  article"  instead  of  "Besides'' 
to  "361" ;  and  "are  shown  by  the  bill  of  lading  to  have  received  them,  without  any  diminution,  detri- 
ment or  damage;  and  if  he  fails  so  to  do,  he  shall  pay  the  value  which  the  goods  ought  to  have  at  the 
place  where  delivery  ought  to  be  effected  on  the  date  when  it  ought  to  be  effected"  instead  of  "accord- 
ing" to  the  end^). 

145.  The  valuation  of  the  goods  which  must  be  paid'^for  by  the  carrier  in 
case  of  loss  or  straying  shall  be  m^ade  according  to  the  description  given  in  the  bill 
of  lading;  the  consignor  shall  not  be  allowed  to  give  evidence  to  the  effect  that 
among  the  goods  which  he  stated  that  he  deUvered  by  that  bill,  there  were  contained 
others  of  greater  value,  or  hard  money. 

146.  Beasts,  carriages,  boats,  and  their  equipment  and  all  other  principal 
and  accessory  instruments  of  transport,  are  specially  bound  as  if  hypothecated 
in  favour  of  the  consignor  for  the  goods  delivered  to  the  carrier. 

147.  All  damage  which  may  happen  to  the  goods  during  the  transport,  which 
does  not  arise  from  any  of  the  causes  defined  by  art.  143,  are  borne  by  the  carrier. 

148.  The  carrier  is  hkewise  hable  for  damage  arising  from  a  fortuitous  event 
or  the  inherent  nature  of  the  goods  carried,  if  it  is  proved  to  have  occurred  through 
his  neghgence,  or  because  he  has  failed  to  take  those  precautions  which  have  been 
adopted  by  custom  among  dihgent  persons. 

149.  The  habiUty  of  the  carrier  for  damage  ceases  when  deception  is  committed 
in  Jihe  bill  of  lading  by  suggesting  that  the  goods  were  of  a  different  generic  quahty 
from  that  which  they  actually  had. 

150,1  (S.  365,1)  put  "consequence"  instead  of  "Effect";  then  a  verbal  alteration.  —  150,2 
(S.  365,2)  verbal  alterations:  put  "the  above  provision  shall  take  effect  with  respect  to  the  damaged 
goods"  instead  of  "the  above"  to  the  end.  —  151  (5.  364)  verbal  alterations:  put  "this  diminution" 
instead  of  "that  difference  in  value".  —  152  (S.  365)  verbal  alterations;  put  "appointed"  instead 
of  "entrusted" :  "for  loading  it"  instead  of  "for  receiving  it".  —  153  (Ch.  208).  —  154,1  (5.  366,1) 
put  "Within  the  three  days  following  the  delivery  of  the  merchandise  to  the  customs,  the  above  provi- 
sion shall  take  effect"  instead  of  "Within"  to  "apply" ;  "the  signs  of  the  damage  which  is  claimed 
are  not  known  by  the  exterior  part  thereof"  instead  of  "the  signs"  to  the  end. 

154.  Claims  against  the  carrier  for  damage  encomitered  in  the  goods  on  opening 
the  parcels  shall  be  made  within  the  three  days  following  the  dehvery  of  the  goods 
at  the  Customs,  provided  that  the  signs  of  the  damage  which  occasions  the  claim 
are  not  observable  in  the  external  part  of  the  parcels. 

After  the  said  term  of  three  days  has  expired,  or  the  freights  have  been  paid, 
all  claims  against  the  carrier  which  concern  the  condition  in  which  the  goods 
carried  were  delivered,  are  inadmissible. 

155.  A  carrier  is  hable  for  all  the  results  which  may  be  occasioned  by  his  omission 
to  comply  with  the  formahties  prescribed  by  the  fiscal  laws  throughout  the  whole 
course  of  the  journey  and  up  to  his  entry  into  the  place  to  which  the  goods  are  bound. 

But  if  the  carrier  has  acted  under  a  formal  order  of  the  consignor  or  consignee 
of  the  goods,  he  shall  be  free  from  that  habihty,  without  prejudice  to  the  penalties 
which  both  have  incurred  according  to  law. 


1)  Arts.  1435,  1436,  1439  C.  C. 
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156.  El  porteador  no  tiene  personeria  para  investigar  el  titulo  con  que  el  con- 
signatario  recibe  las  mercaderias  que  trasporte,  y  debe  entregarlas  sin  demora 
alguna  por  el  solo  hecho  de  estar  designado  en  la  carta  de  porte  para  recibirlas.  De 
no  hacerlo,  se  constituye  responsable  de  todos  los  perjuicios  que  por  la  demora  se 
causen  al  propietarario. 

157.  No  haUandose  en  el  domicilio  indicado  en  la  carta  de  porte  el  consigna- 
tario  de  los  efectos  que  conduce  el  porteador,  6  rehusando  recibirlos,  se  dispondra 
su  deposito  por  el  juez  local,  a  disposicion  del  cargador  6  remitente  de  eUos,  sin  per- 
juicio  de  terceros  de  mejor  derecho. 

158 — 165  {Ch.  187 — 190).  —  166,1  {E.  375,1)  pdngase  en  vez  de:  <testardnf>  ustan*;  «por 
ellos »  hasta  el  final:  <sen  la  conduccion^. 

166,2.1)  Este  derecho  se  trasmite  sucesivamente  de  un  porteador  a  otro, 
hasta  el  ultimo  que  haga  la  entrega  de  los  jeneros,  el  cual  reasume  en  si  las  acciones 
de  los  que  le  han  precedido  en  las  condiciones. 

167  (Ch.  213). 

168.  Los  consignatarios  no  pueden  diferir  el  pago  de  los  portes  de  los  jeneros 
que  recibieron  despues  de  transcurridos  los  tres  dias  siguientes  a  su  entrega,  y  en 
caso  de  retardo  sin  hacer  reclamacion  alguna  sobre  desfalcos  6  averia,  puede  el  por- 
teador exijir  la  venta  judicial  de  los  jeneros  que  condujo  en  cantidad  suficiente  para 
cubrir  el  precio  del  trasporte  y  los  gastos  que  haya  suphdo. 

169.  El  derecho  del  porteador  al  pago  de  lo  que  se  le  deba  por  el  trasporte  de 
los  efectos  entregados  al  consignatario,  no  se  interrumpe  por  la  quiebra  de  este, 
siempre  que  los  reclame  dentro  del  mes  siguiente  al  dia  de  la  entrega. 

170.  Todo  lo  dispuesto  en  orden  a  los  que  hacen  el  trasporte  por  si  mismos, 
es  apUcable  a  los  que  contratan  hacerlo  por  medio  de  otros,  ya  sea  en  una  operacion 
particular  y  determinada,  6  como  comisionistas  de  trasportes  6  conducciones.  En 
cualesqniera  de  estos  casos  quedan  subrogados  en  el  lugar  de  los  mismos  porteadores, 
tanto  respecto  a  las  obligaciones  y  responsabilidad  de  estos,  como  en  cuanto  a  sus 
derechos. 

Libro  II.    Contratos  de  comercio  en  general,  sus  formas 

y  efectos. 

Titulo  I.    Disposiciones  preliminares  sobre  la  formacion  de  las 
obligaciones  mercantiles. 

171  {Ch.  96)^). 

172.  Los  comerciantes  pueden  contratar  y  obUgarse:  I.°  Por  escritura  publica; 
—  2.  °  Por  contrata  privada,  escrita  y  firmada  por  contratantes  6  algun  testigo  a  su 
riesgo  y  en  su  nombre;  —  3.°  Por  correspondencia  epistolar. 

De  cualesquiera  de  estos  modos  que  los  comerciantes  contraten,  quedan  obhga- 
dos,  y  se  les  podra  compeler  en  juicio  al  cumpUmiento  de  los  compromisos  que  con- 
traigan. 

173.  Se  esceptuan  de  la  disposicion  precedente  aqueUos  contratos  sobre  los 
cuales  se  establecen  determinadamente  en  este  Codigo,  formas  y  solemnidades  par- 
ticulares,  las  cuales  se  observaran  puntualmente,  bajo  pena  de  declararse  la  nuhdad 
del  contrato  en  caso  de  oposicion  de  cualquiera  de  las  partes  y  de  ser  ineficaces  6 
inadmisibles  en  juicio  para  intentar  accion  alguna. 

174.^)  Tambien  pueden  los  comerciantes  contratar  de  palabra  y  seran  vahdos 
sus  contratos,  aunquo  no  se  hayan  redactado  por  escrito,  siempre  que  el  interes  del 
contrato  no  esceda  de  quinientos  pesos,  y  aun  en  este  caso  no  tendra  merito  ejecutivo, 

1)  Este  articulo  del  Codigo  de  Guatemala  termma  con  la  palabra  <icondiciones» 
que,  evidentemente,  es  error  tipogrdfico  y  debe  leerse  <fConducci6n»  como  en  el  articulo 
correspondiente  del  Codigo  Espanol. 

2)  Segun  este  articulo  deben  considerarse  incorporadas  en  el  Codigo  de  Comercio 
las  siguientes  disposiciones  del  C.  C:  Titulo  Preliminar,  Titulo  I,  II  y  III,  Libro  I; 
y  Libro  III,  Titulos  I,  VIII,  IX  y  X.  Los  articulos  especiales  complementarios  los 
senalaremos  en  el  lugar  correspondiente, 

3)  Art.  281  Decreto  272. 
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156.  A  carrier  has  no  hcus  standi  for  investigating  the  title  under  which  the 
consignee  receives  the  goods  carried  by  him,  and  he  must  deliver  them  without 
delay  from  the  single  fact  of  the  latter  being  named  in  the  bill  of  lading  for  re- 
ceiving them.  If  he  fails  to  do  so,  he  makes  himself  Uable  for  all  damage  which 
is  caused  to  the  owner  by  the  delay. 

157.  If  the  consignee  of  the  goods  carried  by  the  carrier  is  not  found  at  the 
address  indicated  in  the  bill  of  lading,  or  if  he  refuses  to  receive  them,  their  deposit 
shall  be  ordered  by  the  local  judge,  at  the  disposal  of  the  consignor  or  sender  thereof, 
without  prejudice  to  third  persons  with  a  superior  right. 

158 — 165  {Ch.  187 — 190).  —  166,1  (S.  375,1)  a  verbal  alteration;  put  "in  the  carriage"  instead 
of  "thereby"  to  the  end, 

166,2.1)  iiiis  rigiit  is  transmitted  in  succession  from  one  carrier  to  another 
up  to  the  last  who  effects  dehvery  of  the  goods,  who  combines  in  himself  the  rights 
of  action  of  those  who  have  preceded  him. 

167  (Ch.  213). 

168.  Consignees  may  not  defer  the  payment  of  the  freight  of  the  goods  which 
they  have  received,  after  the  expiration  of  the  three  days  following  their  deUvery, 
and  in  the  event  of  a  delay  without  any  objections  founded  on  diminutions  or  damage, 
the  carrier  may  demand  the  judicial  sale  of  the  goods  which  he  carried  to  an  amount 
sufficient  to  meet  the  price  of  the  carriage  and  the  expenses  which  he  has  incurred. 

169.  The  right  of  a  carrier  to  payment  of  what  is  due  to  him  for  the  carriage  of 
goods  delivered  to  a  consignee  is  not  interrupted  by  the  bankruptcy  of  the  latter, 
provided  that  he  claims  it  within  the  month  following  the  day  of  their  dehvery. 

170.  All  provisions  regarding  those  who  effect  transport  in  person  apply 
to  those  who  contract  to  do  it  through  the  medium  of  others,  whether  in  a  certain 
particular  operation,  or  as  commission  agents  for  transport  or  carriage.  In  all  these 
latter  cases  they  are  subrogated  in  the  place  of  the  said  carriers,  both  as  regards 
their  obligations  and  habiUty,  and  as  regards  their  rights. 


Book  II.    Commercial  contracts  in  general. 
Their  forms  and  effects. 


Title  I.    Preliminary  provisions  concerning  the  formation  of  commercial 

obligations. 

171  {Ch.  96)2). 

172.  Traders  may  contract  and  bind  themselves:  1.  By  notarial  instruments; 
—  2.  By  private  contracts,  written  and  signed  by  the  contracting  parties  or  a  witness 
at  their  risk  and  in  their  name;  —  3.  By  written  correspondence. 

Traders  become  bound,  in  whatever  of  these  ways  they  contract,  and  they 
may  be  compelled  by  means  of  an  action  to  fulfil  the  undertakings  contracted  by  them. 

173.  Those  contracts  are  excepted  from  the  preceding  provision  for  which 
separate  forms  and  solemnities  are  specifically  enacted  by  this  Code,  which  shall 
be  accurately  observed,  on  pain  of  the  contracts  being  declared  void  in  the  event 
of  the  objection  of  any  of  the  parties,  and  of  their  being  inoperative  and  inadmissible 
in  an  action  for  enforcing  any  right. 

174.^)  Traders  may  likewise  contract  by  word  of  mouth,  and  their  contracts 
shall  be  vahd  although  they  have  not  been  drawn  up  in  writing,  provided  that  the 
subject-matter  of  the  contract  does  not  exceed  five  hundred  pesos,  but  even  in  that 

1)  This  article  of  the  Code  of  Guatemala  terminates  with  the  word  "condiciones" , 
which  is  evidently  a  typographical  error  and  ought  to  he  read  "conduccion"  as  in  the 
corresponding  article  of  the  Spanish  Code. 

2)  According  to  this  article  the  following  provisions  of  the  Civil  Code  must  he  con- 
sidered to  he  incorporated  in  the  Commercial  Code:  The  Preliminary  Title,  Titles  I, 
II  and  III,  Book  I;  and  Book  III,  Titles  I,  VIII,  IX  and  X.  We  shall  set  out  the 
special  supplementary  articles  in  their  proper  places. 

3)  Art.  281  Decree  272. 
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hasta  que  por  confesion  del  obligado,  6  en  otra  forma  legal,  se  prueben  la  existencia 
del  contrato  y  los  terminos  en  que  se  hizo. 

175.^)  Los  contra tos  por  mayor  cantidad  de  la  que  va  deslgnada  en  el  articulo 
precedente,  se  reduciran  necesariamente  a  escritura  publica  6  privada,  sin  la  cual 
no  tendran  fuerza  obKgatoria  civil,  a  no  ser  para  el  efecto  de  reducirlos  a  escritura. 

176.2)  Las  escrituras  6  poHzas  de  los  contratos  celebrados  en  teriitorio  guate- 
malteco,  se  estenderan  en  el  idioma  del  pais;  y  en  otra  forma  no  se  les  dara  curso 
en  juicio. 

177.  No  sera  eficaz  ningun  documento  de  contrato  mercantil  en  que  haya 
alguna  parte  en  bianco,  6  raspadura  6  enmienda  que  no  esten  salvadas  por  los  con- 
tratantes  bajo  su  firma. 

178.^)  Tratando  las  partes  de  viva  voz  un  negocio,  se  entendera  perfecto  el  con- 
trato que  de  el  resulte,  y  quedaran  sujetas  a  su  cumplimiento  desde  que  convinieren 
en  terminos  espresos  y  claros  sobre  la  cosa  que  fuere  objeto  del  contrato  y  las  presta- 
ciones  que  respectivamente  deba  hacer  cada  contratante,  determinando  todas  las 
circunstancias  que  deberan  guardarse  en  el  modo  de  cumpHrlas. 

179  {Ch.  99).  —  180  (E.  56)  *En  el  contrato fijare  la»:  «Cuando  en  el  contrato  mer- 
cantil se  haya  prefijado^;  <la  parte  perjudicada  podrd  exigir»:  <ipuede  la  parte  perjudicada  exijir, 

bien»;  «d  la  penas>:  «d  Men  la  pena»;  tpero  utilizando »  hasta  el  final:  «pero  usando  de  una  de 

estas  dos  acetones,  queda  estinguida  la  otra».^) 

181.^)  Los  contratos  de  comercio  se  ban  de  ejecutar  y  cumplir  de  buena  fe,  segun 
los  terminos  en  que  fueron  redactados,  sin  terjiversar  con  interpretaciones  arbitra- 


1)  Art.  1404  C.  C:  Los  contratos  a  que  se  refiere  el  articulo  anterior  serdn 
vdlidos,  aun  cuando  no  haya  escritura  publica  6  privada,  si  se  compruehan  con  todos 
sus  requisitos  esenciales  por  confesion  judicial  de  la  parte  obligada. 

2)  Art.  13  C.  C;  Respecto  de  la  forma  6  solemnidades  externas  de  los  contratos, 
testamentos  y  de  todo  instrumento  publico,  rejirdn  las  leyes  del  pais  en  que  se  hubieren 
otorgado.  Sin  embargo,  los  guatemaltecos  6  extranjeros  residentes  fuera  de  la  Republica, 
quedan  en  libertad  para  sujetarse  a  las  formas  6  solemnidades  prescritas  por  la  ley 
guatemalteca,  en  los  casos  en  que  el  acta  haya  de  tener  ejecucion  en  la  misma  Republica.  — 
14  C.  C:  Las  obligaciones  y  los  derechos  que  nazcan  de  los  contratos  6  testamentos 
otorgados  en  el  extranjero  por  guatemaltecos,  se  rejirdn  por  las  disposiciones  de  este 
cddigo,  en  caso  de  que  dichos  actos  deban  cumplirse  en  la  Republica.  —  15  C.  C:  Si 
los  contratos  6  testamentos  de  que  habla  el  articulo  anterior,  fueren  otorgados  por  un 
extranjero  y  hubieren  de  ejecutarse  en  la  Republica,  serd  libre  el  otorgante  para  elegir 
la  ley  d  que  haya  de  sujetarse  la  solemnidad  interna  del  acta,  en  cuanto  al  inter es  que 
consista  en  bienes  muebles.  Por  la  que  respecta  d  los  raices,  se  observard  lo  dispuesto 
en  el  art.  5. 

3)  Art.  1396,  1397  y  1398  C.  C. 

*)  Art.  237  Decreto  272:  La  indemnizacion  comprende  la  reparacion  de  los 
danos,  6  sea  el  dano  emerjente,  y  la  de  los  perjuicios,  6  sea  el  lucro  cesante,  exceptuando 
los  casos  en  que  se  limita  expresamente  d  los  danos.  —  238  Decreto  272:  Se  entiende 
por  dano  la  perdida  6  menoscabo  sufrido  en  el  patrimonio  por  no  haberse  cumplido, 
6  haberse  cumplido  imperfectamente  la  ohligacion,  6  por  haberse  retardado  su  cum- 
plimiento. Se  entiende  por  perjuicios  la  privacion  de  cualquiera  ganancia  6  provecho 
que  ha  dejado  de  obtenerse  por  no  haberse  cumplido  la  obligacion,  6  por  haberse  cum- 
plido imperfectamente  6  con  retardo.  —  239  Decreto  272:  Los  danos  y  perjuicios  deben 
ser  consecuencia  inmediata  y  directa  de  la  falta  de  cumplimiento  de  la  obligacion,  ya 
sea  que  se  hayan  causado  6  que  necesariamente  deban  causarse  y  se  deben  desde  que 
el  deudor  se  ha  constituido  en  mora,  6  si  la  obligacion  es  de  no  hacer,  desde  el  memento 
de  la  contravencion.  —  242  Decreto  272:  No  vician  el  contrato,  y  se  tienen  por  no 
puestas,  las  condiciones  imposibles  y  las  contrarias  d  las  leyes  6  buenas  costumbres; 
pero  no  hay  contrato  si  el  cumplimiento  se  deja  en  lo  absolute  d  la  voluntad  de  la  parte 
obligada.  —  244.  La  clausula  penal  es  dependiente  del  contrato,  y  no  tiene  efecto  cuando 
el  contrato  es  nulo;  pero  la  nulidad  de  la  cldusula  penal  no  envuelve  la  del  contrato. 

5)  Art.  235  Decreto  272. 
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case  it  shall  have  no  executive  force,  until  an  admission  on  the  part  of  the  obhgee, 
or  the  existence  of  the  contract  and  the  terms  according  to  which  it  was  made 
are  proved  in  some  other  legal  way. 

175.1)  Contracts  for  a  larger  amount  than  that  defined  in  the  preceding  article 
shall  of  necessity  be  set  out  in  a  notarial  or  private  instrument,  without  which 
they  shall  have  no  obligatory  civil  force,  except  for  the  purpose  of  reducing  them 
to  writing. 

176.2)  Instruments  or  documents  of  contracts  made  in  the  territory  of  Guate- 
mala shall  be  drafted  in  the  language  of  the  country;  and  in  no  other  form  shall 
they  be  operative  in  an  action. 

177.  No  document  of  commercial  contract  shall  be  operative  which  has  any 
part  in  blank,  or  an  erasure  or  alteration  which  is  not  mentioned  by  the  contracting 
parties  under  their  signatures. 

178.3)  When  the  parties  arrange  a  matter  by  word  of  mouth,  the  contract 
resulting  therefrom  shall  be  considered  complete,  and  the  parties  shall  be  bound 
to  perform  it,  from  the  time  that  they  agree  in  clear  and  express  terms  on  the  thing 
which  is  the  subject-matter  of  the  contract  and  on  the  considerations  which  each 
contractor  must  respectively  render,  so  as  to  determine  all  the  particulars  which 
have  to  be  observed  in  the  mode  of  performing  them. 

179  (Ch.  99).  —  180  (5.  56):  put  "When  a  penal  compensation  has  been  pre-arranged  in  a 
mercantile  contract"  instead  of  "In  a  mercantile"  to  "compensation" ;  then  a  verbal  alteration:  put 
"but  by  making  use  of  one  of  these  two  actions,  the  other  is  extinguished"  instead  of  "but  by  making 
use"  to  the  end^). 

181.5)  Commercial  contracts  must  be  carried  out  and  performed  in  good  faith, 
according  to  the  terms  in  which  they  were  drawn  up,  without  twisting  the  proper 

1)  Art.  1404  C.  C:  "The  contracts  to  which  the  'previous  article  refers  shall  he 
valid,  although  there  is  no  notarial  or  private  instrument,  if  they  are  proved  in  all 
their  essential  requisites  by  an  admission  in  Court  by  the  party  bound." 

2)  Art.  13  C.  C:  "The  laws  of  the  country  in  which  they  have  been  executed  shall 
govern  as  regards  the  form  or  external  solemnities  of  contracts,  wills  and  all  public 
instruments.  Nevertheless,  nationals  of  Guatemala  and  foreigners  resident  outside 
the  Republic  are  at  liberty  to  subject  themselves  to  the  forms  or  solemnities  prescribed 
by  the  law  of  Guatemala,  in  cases  wherein  the  document  has  to  be  carried  out  in  the 
Republic  itself."  —  14  C.  €.:  "Obligations  and  rights  arising  from  contracts  or  wills 
executed  abroad  by  nationals  of  Guatemala,  shall  be  governed  by  the  provisions  of  this 
Code,  when  the  said  documents  have  to  be  fulfilled  in  the  Republic."  —  15  C.  C.  "When 
the  contracts  or  wills  mentioned  by  the  preceding  article  have  been  executed  by  a  foreigner 
and  have  to  be  carried  out  in  the  Republic,  the  grantor  shall  be  at  liberty  to  choose  the  law 
to  which  the  internal  formality  of  the  document  is  to  he  subject,  as  regards  interests  which 
consist  of  movable  property.  The  provisions  of  art.  5  shall  he  observed  as  regards  real 
estate." 

3)  Arts.  1396,  1397  and  1398  C.  C. 

*)  Art.  237  Decree  272:  "The  compensation  includes  reparation  of  the  damage, 
that  is,  the  immediate  damage  and  the  resulting  detriment,  that  is  the  loss  of  profit, 
except  in  cases  wherein  there  is  an  express  limitation  to  immediate  damage."  —  238 
Decree  272:  "Damage  means  the  loss  or  depreciation  suffered  in  a  person's  possessions 
through  the  obligation  not  having  been  performed,  or  through  its  having  been  imper- 
fectly performed,  or  through  its  performance  having  been  delayed.  Detriment  means 
the  deprivation  of  any  profit  or  advantage  which  one  has  failed  to  obtain  through  the 
obligation  not  having  been  performed,  or  through  its  having  been  performed  imperfectly 
or  with  delay."  —  239  Decree  272:  "The  damage  and  detriment  must  be  the  immediate 
and  direct  consequence  of  the  non-performance  of  the  obligation,  whether  they  are  caused 
or  must  necessarily  be  caused,  and  they  are  owing  by  the  debtor  from  the  time  that  he 
becomes  guilty  of  delay,  or  when  the  obligation  is  not  to  do  a  thing,  then  from  the  time 
of  the  infringement."  —  242  Decree  272:  "Conditions  which  are  impossible  and  those 
contrary  to  law  or  good  customs,  do  not  vitiate  the  contract  and  are  considered  to  be 
non-existent;  but  there  is  no  contract  when  the  performance  is  left  absolutely  to  the 
will  of  the  party  bound" .  —  244.  "Penal  clauses  are  dependent  on  the  contracts,  and 
when  a  contract  is  void,  such  a  clause  is  inoperative;  but  the  nullity  of  a  penal  clause 
does  not  involve  the  nullity  of  the  contract^'. 

6)  Art.  235  Decree  272. 
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rias  el  sentido  propio  y  genuino  de  las  palabras  diehas  6  escritas,  ni  restringir  los 
efectos  que  naturalmente  se  deriven  del  modo  en  que  los  contratantes  hubieren  es- 
plicado  su  voluntad  y  contrajeren  sus  obUgaciones. 

182.  Estando  Men  manifiesta  por  los  antecedentes  y  consiguientes  de  los  mismos 
terminos  del  contrato,  la  intencion  de  los  contratantes,  se  procedera  &  su  ejecucion 
con  arreglo  a  eUa,  sin  admitirse  oposiciones  fundadas  en  defeetos  accidentales  de 
las  voces  y  terminos  de  que  hubieren  usado  las  partes,  ni  otra  especie  de  sutilezas 
que  alteren  la  sustancia  de  la  convencion. 

183.1)  Cuando  haya  necesidad  de  interpretar  las  clausulas  del  contrato  y  los 
contratantes  no  resuelvan  de  comun  acuerdo  la  duda  ocurrida,  se  tendran  por  bases 
de  su  interpretacion:Jl.°  Las  clausulas  aseveradas  y  consentidas  del  mismo  contrato 
que  puedan  esplicar  las  dudosas;  —  2.°  los  hechos  de  las  partes  subsiguientes  al 
contrato  que  tengan  relacion  con  lo  que  se  disputa ;  —  3.  °  El  uso  comun  y  practica 
observada  jeneralmente  en  los  casos  de  igual  naturaleza;  —  4.°  El  juicio  de  personas 
practicas  en  el  ramo  de  comercio  a  que  corresponda  la  negociacion  que  ocasiona  la 
duda. 

184.^)  Omitiendose  en  la  redaccion  de  un  contrato  clausulas  de  absoluta  necesidad 
para  llevar  a  efecto  lo  contra tado,  se  presume  que  las  partes  quisieron  sujetarse  a  lo 
que  en  casos  de  igual  especie  se  practicare  en  el  punto  donde  el  contrato  debia  recibir 
su  ejecucion;  y  en  este  sentido  se  procedera,  si  los  interesados  no  se  acomodaren  a 
esplicar  su  voluntad  de  comun  acuerdo. 

185.  En  caso  de  rigurosa  duda,  que  no  pueda  resolverse  por  los  medios  indicados 
en  el  articulo  183,  se  decidira  esta  en  favor  del  deudor. 

186.  Toda  estipulacion  hecha  en  moneda,  peso  6  medida  que  no  sea  corriente 
en  el  pais  donde  deba  ejecutarse,  se  reducira  por  convenio  de  las  partes,  6  a  juicio 
de  peritos  en  caso  de  discordancia,  a  las  monedas,  pesos  y  medidas  que  esten  en  uso 
donde  se  de  cumpUmiento  al  contrato. 

187.  En  caso  de  duda  sobre  la  moneda  a  que  se  refieren  las  cantidades  por 
obUgaciones  contraidas  en  pais  estranjero,  se  entendera  que  es  la  moneda  del  pais 
donde  se  contrajeron  tales  obUgaciones,  si  bien  para  satisfacerlas  bastara  dar  el 
equivalente  en  moneda  del  pais  donde  se  hace  el  pago. 

188.  Cuando  en  el  contrato  se  hubiere  usado  para  designar  la  moneda,  el  peso 
6  la  medida  de  una  voz  generica  que  convenga  a  valores  6  cantidades  diferentes,  se 
entendera  la  obUgacion  en  aquella  especie  de  moneda,  peso  6  medida  que  este  en  uso 
para  los  contratos  de  igual  naturaleza. 

189.  Siempre  que  tratandose  de  distancia  en  los  contratos  se  hable  generica- 
mente  de  leguas,  u  horas,  se  entenderan  las  que  esten  en  uso  en  el  pais  a  que  haga 
referenda  el  contrato. 

190  (-E.  60,  Abs.  1). 

191.  En  las  obUgaciones  mercantiles  contraidas  a  termino  fijo,  que  consistan 
en  numero  determinado  de  dias,  no  se  cuenta  en  caso  alguno  el  de  la  fecha  del  con- 
trato, si  no  mediare  pacto  espreso  para  hacerlo ;  pero  si  el  de  la  espiracion  del  termino. 

192.  Ninguna  reclamacion  judicial  sobre  la  ejecucion  de  obUgaciones  a  termino 
es  admisible  hasta  el  dia  despuBs  del  vencimiento. 

193  (E.  61)  <sreconocerdn»:  weconocen».  Suprimase:  «u  otros»;  «bajo»:«6  bajo»;  sino  los  que»: 
osino  el  queii:   <iapoyaren»:  <iapoye»^). 

1)  Art.  2431  d  2439  C.C. 

2)  Art.  1426  C.  C:  Los  contratos  son  ohligatorios,  no  solo  en  cuanto  se  haya 
expresado  en  ellos,  sino  tamhien  en  lo  que  sea  de  ley,  segun  su  naturaleza. 

3)  Art.  1434,  1444,  1446,  1453,  1454  C.  C.  —  1432  C.  C:  Desde  el  dia  en  que 
debe  entregarse  una  cosa,  corre  de  cuenta  del  que  debe  recibirla,  aunque  no  se  haya 
entregado;  pero  si  la  persona  obligada  a  darla  ha  incurrido  en  mora,  es  de  su  respon- 
sabilidad  el  detrimento  que  sufre  la  cosa.  —  1455  C.  C:  No  podrd  pedirse  el  cumpli- 
miento  de  un  contrato  celebrado  bajo  condicion  suspensiva  hasta  que  esta  se  realice. 
Verificada  la  condicion,  se  entregard  la  cosa  objeto  del  contrato  en  el  estado  en  que 
se  halle;  y  si  se  ha  deteriorado  por  culpa  de  la  otra  parte  obligada,  sera  esta  responsable 
d  los  danos.  —  1456  C.  C:  Realizada  una  condicion  resolutoria  6  de  la  cual  depende 
la  estincion  del  contrato,  vuelven  las  cosas  al  estado  e-n  que  se  hallaban  antes  de 
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and  genuine  meaning  of  the  said  words  or  documents  by  arbitrary  interpretations, 
or  restricting  the  effects  which  are  naturally  derived  from  the  mode  in  which  the  con- 
tracting parties  have  explained  their  intention  and  contracted  their  obHgations. 

182.  When  the  intention  of  the  contracting  parties  is  well  shown  by  the  facts 
antecedent  and  subsequent  to  the  said  terms  of  the  contract,  its  execution  shall 
follow  in  accordance  therewith,  without  admitting  defences  based  on  accidental 
defects  in  the  words  and  terms  which  the  parties  have  used,  or  any  other  Mnd 
of  subtilty  altering  the  substance  of  the  agreement. 

ISS.'^)  When  a  necessity  occurs  for  interpreting  the  terms  of  a  contract  and 
the  contracting  parties  fail  to  solve  the  doubt  by  common  accord,  the  following  shall 
be  held  to  be  the  bases  of  their  interpretation:  1,  Affirmative  and  agreed  terms 
of  the  same  contract  which  may  explain  the  doubts;  —  2.  Acts  of  the  parties  sub- 
sequent to  the  contract,  which  are  relevant  to  the  point  in  dispute;  —  3.  Common 
usage  and  practice  generally  observed  in  cases  of  Uke  nature ;  —  4.  The  opinion  of 
persons  who  are  practised  in  the  branch  of  trade  to  which  the  transaction  occasion- 
ing the  doubt  belongs. 

184.2)  Wlien  terms  which  are  absolutely  necessary  for  carrying  the  agreement 
into  effect  are  omitted  from  the  draft  of  a  contract,  it  is  presumed  that  the  parties 
desired  to  submit  themselves  to  the  practice  in  cases  of  hke  nature  in  the  place 
where  the  contract  has  to  be  carried  out;  and  it  shall  take  effect  in  this  meaning, 
when  the  persons  interested  do  not  condescend  to  explain  their  intention  by 
common  accord. 

185.  In  cases  of  serious  doubt  which  cannot  be  decided  by  the  means  indicated 
in  article  183,  the  doubt  shall  be  decided  in  favour    of  the  obligor. 

186.  All  agreements  made  in  moneys,  weights  or  measures  which  are  not 
current  in  the  country  where  they  have  to  be  carried  out,  shall  be  reduced  by  agree- 
ment of  the  parties,  or  the  opinion  of  experts  in  the  event  of  disagreement,  to  the 
moneys,  weights  and  measures  which  are  in  use  where  the  contract  is  performed. 

187.  In  the  case  of  doubt  about  the  money  to  which  sums  refer  for  obUgations 
contracted  in  a  foreign  country,  it  shall  be  understood  that  it  is  the  money  of  the 
country  where  such  obligations  were  contracted,  although  it  shall  be  sufficient 
for  satisfying  them  to  give  the  equivalent  in  the  money  of  the  country  where  pay- 
ment is  made. 

188.  When  a  generic  word  has  been  used  in  the  contract  to  designate  the  money, 
weight  or  measure,  which  is  appHcable  to  different  values  or  amounts,  the  obli- 
gation shall  be  understood  in  that  kind  of  money,  weight  or  measure  which  is  in  use 
for  contracts  of  hke  nature. 

189.  Whenever  leagues  or  hours  are  mentioned  genericaUy  in  contracts 
which  refer  to  distances,  they  shah  be  understood  to  be  those  in  use  in  the  country 
to  which  the  contract  specifically  refers. 

190  (S.  60,  par.  1). 

191.  In  commercial  obHgations  contracted  for  a  fixed  time,  consisting  of  a 
fixed  number  of  days,  the  date  of  the  contract  is  never  reckoned,  unless  there  is  an 
express  agreement  to  do  so;  but  the  day  of  the  expiration  of  the  term  shall  be 
reckoned. 

192.  No  judicial  claims  concerning  the  execution  of  time  obUgations  are  ad- 
missible until  the  day  after  their  maturity. 

193  (S.  61)  a  verbal  alteration;  omit  "or  other" ;  put  "or  under''  instead  of  "under" :  then  follow 
verbal  alterations^). 

1)  Arts.  2431—  2439  C.  C. 

2)  Art.  1426  C.  C:  "Contracts  are  obligatory  as  regards  what  has  been  expressed 
therein  and  what  is  laid  down  by  the  law,  according  to  the  nature  thereof" . 

3)  Arts.  1434,  14U,  1446,  1453,  1454  C.  C.  —  1432  C.  C:  "The  risks  of  a  thing 
are  borne  by  the  person  who  ought  to  receive  it  from  the  day  whereon  it  ought  to  be  de- 
livered, although  it  has  not  in  fact  been  delivered:  but  if  the  person  who  is  bound  to 
give  it  is  guilty  of  delay,  he  is  liable  for  the  detriment  suffered  by  the  thing."  —  1455 
C.  C:  "The  performance  of  a  contract  made  under  a  condition  precedent  cannot  be 
sought  until  the  condition  happens.  On  the  happening  of  the  condition,  the  thing  which 
is  the  subject-matter  of  the  contract  shall  be  delivered  in  its  then  state;  and  if  it  has 
deteriorated  through  the  culpa  of  the  other  party  bound,  he  shall  be  liable  for  the  damage." 
—  1456  C.  C:  "On  the  happening  of  a  condition  subsequent  or  one  on  which  the  ex- 
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194.1)  Los  efectos  de  la  morosidad  en  el  cumpUmieiito  de  las  obHgaciones  mer- 
cantiles,  con  escepcion  de  las  que  procedan  de  documentos  endosables,  comienzan 
desde  el  cumplimiento  del  plazo. 

195.2)  La^  obligaciones  mercantiles  se  prueban:  1.°  Por  escritura  publica;  — 
2.°  Por  contratos  privados;  —  3.°  Por  las  facturas  y  minutas  de  la  negociacion, 
aceptadas  por  la  parte  contra  quien  se  producen;  —  4.°  Por  la  correspondencia;  — 
5.  °  Por  los  libros  de  comercio  que  esten  arreglados  a  derecho ;  —  6.  °  Por  la  prueba 
testimonial  en  los  contratos  de  menos  de  quinientos  pesos;  pero  sera  admisible 
esa  prueba  cuando  se  trate  de  demostrar  la  convencion  para  reducirla  a  escritura 
pubfica.  Las  presunciones  son  tambien  admisibles  calificandose  segun  las  reglas 
de  derecho  comun,  el  grado  de  prueba  que  les  corresponda. 

196.*)  Las  obligaciones  mercantiles  se  estinguen  por  los  modos  prescritos  en 
el  derecho  comun  para  los  contratos  en  general,  salvas  las  disposiciones  especiales 
que  para  casos  determinados  se  establecen  en  este  codigo. 

Titulo  II.    De  la  compra-venta. 
Capitulo  I.    De  la  cosa  vendida. 

197—205  (Ch.  130—138)^)^)% 

Capitulo  II.     Del  precio. 

206—208  {Ch.  139—14iy)S). 

Capitulo  III.    De  los  efectos  del  contrato  de  venta. 

209  {Ch.  142).  —  210  {Ch.  143,  nutnero  6,  inciso  2)  diferencias:  «por  culpa  del  vendedor*. 
*por  hecho  del  vendedorp. 


celebrarse.  —  1457.  Se  supone  que  hay  condicion  resolutoria  en  todo  contrato 
bilateral,  y  que  esta  se  realiza  cuando  uno  de  los  contratantes  falta  al  cumplimiento 
de  la  ohligacion  en  la  parte  que  le  concierne.  —  1458  C.  C:  No  puede  pedirse  la 
ejecucion  de  un  contrato  que  tiene  plazo  cierto,  sino  cumplido  este;  escepto  cuando 
el  deudor  cae  en  quiebra  6  disminuye  por  su  culpa  las  garantias  ofrecidas  al  acree- 
dor.  —  1459  C.  C:  El  que  por  error  satisfizo  una  obligacion  que  tenia  plazo  cierto, 
antes  de  cumplirse  este,  tiene  derecho  a  que  se  le  restituya  lo  pagado;  d  menos  que 
por  ocurrir  los  casos  del  articulo  anterior,  se  tema  la  insolvencia  del  que  pago  antes 
de  tiempo. 

1)  Es  notable  la  diferencia  que  existe  entre  lo  establecido  en  este  articulo  respecto 
d  la  mora,  y  lo  que  rije  tratdndose  de  obligaciones  civiles  de  conformidad  con  el  art.  1433 
del  C.  C,  que  dice:  ulncurre  en  mora  el  que  no  cumple  con  entregar  la  cosa  ya  debida, 
despues  que  se  le  exije;  y  tambien  el  que  no  la  entrega  el  dia  senalado  en  el  pacto, 
si  se  expreso  que  lo  hiciese  sin  necesidad  de  pedirsela.» 

2)  Completan  este  titulo  las  siguientes  disposiciones  civiles:  Art.  1395  C.  C.  — 
231  Decreto  272  —  1399, 1400, 1401, 1406  d  1414  C.  C.  —  236  Decreto  272  —  1418  a 
1425,  1427  a  1430,  1437,  1438,  1449,  1460  a  1471  y  1475  C.  C. 

*)  Segun  este  articulo  debe  tenerse  como  agregado  al  Titulo  I,  Libro  II  Codigo 
de  Comercio,  el  Titulo  X,  Libro  III  C.  C. 

*)  Art.  1476,  1479,  1482,  1483,  1485,  1487,  1488,  1510  a  1513,  1498,  1500, 
1501,  1503  a  1508  C.  C.  y  247  Decreto  272. 

^)  Art.  1480,  1481  C.  C.  —  1486  C.  C:  La  venta  condicional  no  transfiere  el 
dominio  de  la  cosa  sino  verificada  la  condicion. 

^)  Art.  1497  C.  C:  Si  cuando  se  hizo  la  venta  habia  perecido  la  cosa  vendida, 
no  hay  venta.  Si  solo  habia  perecido  una  parte,  tiene  el  comprador  derecho  a  retractarse 
del  contrato,  6  a  una  rebaja  por  el  menoscabo  proporcional  al  precio  que  se  fijo  al  todo. 

')  Art.  1494  C.  C.  —  1496  C.  C:  El  precio  en  la  venta  debe  ser  convenido  en 
dinero;  pero  si  se  determina  que  parte  sea  en  dinero,  parte  en  mercaderias  u  otros  bienes 
muebles  6  inmuebles,  el  contrato  sera  de  permuta,  si  la  porcion  ofrecida  en  dinero  no 
llega  a  la  mitad  del  precio. 

8)  Art.  1495  C.  C. 
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194.1)  The  effects  of  delay  in  the  fulfilment  of  commercial  obhgations  commence 
from  the  fulfilment  of  the  time,  with  the  exception  of  those  which  proceed  from 
indorsable  documents. 

195.2)  Commercial  obhgations  are  proved:  1.  By  notarial  instruments;  — 
2.  By  private  contracts ;  —  3.  By  invoices  and  minutes  of  the  transaction,  when 
accepted  by  the  party  against  whom  they  are  produced;  —  4.  By  correspondence; 
—  5.  By  commercial  books  which  are  kept  in  lawful  order;  —  6.  By  the  evidence 
of  witnesses  in  contracts  of  less  than  five  hundred  pesos ;  but  that  evidence  shall  be 
admissible  when  it  is  proposed  to  prove  an  agreement  to  reduce  it  to  a  notarial 
instrument;  —  7.  Presumptions  are  also  admissible,  their  degree  of  proof  being 
classified  according  to  the  rules  of  the  common  law. 

196.^)  Commercial  obhgations  are  extinguished  in  the  ways  prescribed  by  the 
common  law  for  contracts  in  general,  saving  the  special  provisions  enacted  by  this 
Code  for  certain  cases. 

Title  II.    Sale. 
Chapter  I.    The  thing  sold. 

197—205  {Ch.  i30— i3S)4)6)6). 

Chapter  II.    The  price. 

206—208  {Ch.  139— Ul)-')^). 

Chapter  III.    The  effects  of  contracts  of  sale. 

209  (Ch.  142).  —  210  (Ch.  143,  number  6,  paragraph  2)  with  the  difference  of  "by  the  culpa 
of  the  seller"  for  "by  the  act  of  the  seller". 


Unction  of  the  contract  defends,  things  return  to  the  state  in  which  they  were  before  it 
was  solemnised."  —  1457.  "It  is  presumed  that  there  is  a  condition  subsequent  in  all 
bilateral  contracts,  and  that  this  condition  happens  when  one  of  the  contracting  parties 
fails  to  perform  the  obligation  so  far  as  it  concerns  him." — 1458C.  C..'  "Performance 
of  a  contract  which  has  a  time  fixed  cannot  be  sought  unless  the  time  is  fulfilled;  except 
when  the  debtor  becomes  bankrupt  or  through  his  culpa  wastes  the  guaranties  offered  to 
the  creditor".  —  1459  C.  C:  "A  person  who  by  mistake  has  satisfied  an  obligation 
which  had  a  fixed  time  before  this  is  fulfilled,  is  entitled  to  be  restored  what  he  has 
paid;  unless,  owing  to  the  occurrence  of  the  events  of  the  preceding  article,  there  is  a  fear 
of  the  insolvency  of  the  person  who  paid  before  the  time." 

1)  There  is  a  remarkable  difference  between  what  is  enacted  by  this  article  with 
regard  to  delay,  and  the  rule  in  dealing  with  civil  obligations  under  article  1433  of  the 
C.  C,  which  says:  "A  person  who  fails  to  deliver  a  thing  which  is  already  due  is  guilty 
of  delay  after  a  demand  therefor  is  made  on  him;  as  also  is  a  person  who  fails  to  deliver 
it  on  the  day  named  in  the  agreement,  when  it  is  expressly  stated  that  he  should  do  so 
without  the  necessity  of  an  application." 

2)  The  following  civil  provisions  complete  this  Title:  Art.  1395  C.  C.  —  231  Decree 
272.  —  Arts.  1399,  1400,  1401,  1406  to  1414  C.  C.  —  236  Decree  272.  —  Arts.  1418 
to  1425,  1427  to  1430,  1437,  1438,  1449,  1460  to  1471  and  1475  C.  C. 

3)  By  this  article,  Title  X,  Book  III  C.  C.  must  be  considered  as  added  to  Title  I, 
Book  II  of  the  Commercial  Code. 

*)  Arts.  1476,  1479.  1482,  1483,  1485,  1487,  1488,  1510  to  1513,  1498.  1500, 
1501.  1503  to  1508  C.  C.  and  247  Decree  272. 

5)  Arts.  1480,  1481  C.  C.  —  1486  C.  C:  "A  conditional  sale  does  not  transfer  the 
ownership  of  the  thing  until  the  condition  has  happened." 

6)  Art.  1497  C.  C.:  "When  the  thing  sold  has  perished  when  the  sale  took  place, 
there  is  no  sale.  When  only  a  part  has  perished,  the  buyer  is  entitled  to  withdraw  from 
the  contract,  or  {to  perform  it)  at  an  abatement  for  the  deterioration  in  proportion  to 
the  price  fixed  for  the  whole." 

')  Art.  1494  C.  C.  —  1496  C.  C:  "The  price  of  sales  must  be  agreed  in  money; 
but  if  it  is  arranged  that  part  should  be  in  money,  and  part  in  goods  or  other  movable 
or  immovable  property,  the  contract  will  be  one  of  exchange,  when  the  portion  offered 
in  money  does  not  amount  to  half  the  price." 

8)  Art.  1495  C.  C. 
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Capitulo  IV.    De  las  obligaciones  del  vendedor  y  comprador. 

211 — 227  {Ch.  144 — 160)  diferencias:  220  primer  inciso:  nntereses  legalest,  nntereses  comer- 
ciales»,  menta  al  martiUo»,  <«eMte»i)2)3)*)6)6j7)8)9), 

1)  Art.  1530,  1532,  1533,  1534,  1535  C.  C.  —  254  Decreto  272:  Dehe  igual- 
mente  el  vendedor  entregar  la  cosa  vendida,  quedando  ohligado  al  saneamiento.  — 
1531  C.  C:  Los  gastos  que  se  hagan  en  la  cosa  vendida  para  preparar  su  entrega,  son 
de  cuenta  del  vendedor;  los  del  trasporte  de  la  cosa  preparada  para  entregar  al  lugar 
que  el  comprador  designe,  son  de  cargo  de  este,  si  no  hubiere  pacto  en  contrario. 

2)  Art.  258  Decreto  272. 

3)  Art.  1547  C.  C.  —  1558  C.  C:  Cuando  se  ha  pagado  parte  delprecio,  y  en 
el  contrato  no  se  estipulo  plazo  para  el  pago  de  la  otra  parte,  se  declarard  la  rescision 
que  pida  el  vendedor,  si  el  comprador  no  paga  el  resto  del  precio  dentro  de  ocho  dias 
despues  de  notificada  la  demanda.  Rescindido  el  contrato-,  el  vendedor  devolverd  la 
parte  pagada  deducidas  las  costas.  —  1559  C.  C:  Se  observard  igualmente  lo  dis- 
puesto  en  el  articulo  anterior  si  se  rescinde  la  venta,  a  causa  de  no  haberse  otorgado 
en  el  plazo  convenido  la  fianza  6  caucion  debida  par  el  resto  que  se  adeudaba  del  precio.  — 
1569  C.  C:  No  tiene  el  vendedor  derecho  A  pedir  la  rescision,  sino  solo  d  cobrar  la 
deuda,  los  inter eses  y  gastos,  si  se  le  han  pagado  ya  las  cinco  octavas  partes  del  precio 
de  la  venta. 

4)  Art.  1573  C.  C. 

5)  Art.  1583  a  1585  C.  C.  —  261  Decreto  272:  El  vendedor  estd  obligado  en  favor  del 
comprador  al  saneamiento  por  eviccion.  La  obligacion  de  saneamiento  comprende  dos 
puntos:  sostener  al  comprador  en  el  dominio  y  posesion  pacifica  de  la  cosa  vendida,  y  res- 
ponder  de  los  vicios  ocultos  de  esta,  que  no  se  hubiesen  considerado  al  tiempo  de  la  ena- 
jenacion.  Hay  eviccion  de  la  cosa  comprada,  cuando  el  comprador  es  privado  del  todo  6  parte 
de  ella  por  sentencia  judicial,  y  el  vendedor  estd  obligado  a  sanear  al  comprador  todas  las 
evicciones  que  procedan  de  causa  anterior  a  la  venta,  salvo  en  cuanto  se  haya  estipulado 
lo  contrario.  Aquel  d  quien  se  demanda  una  cosa  comprada,  podrd  intentar  contra  el 
tercero  de  qui'en  su  vendedor  la  hubiere  adquirido,  la  accion  de  saneamiento  que  dicho 
tercero  competiria  al  vendedor,  si  este  hubiera  permanecido  en  posesion  de  la  cosa.  — ■ 
262  Decreto  272:  El  comprador,  en  virtud  del  saneamiento  d  que  estd  obligado  el  ven- 
dedor, tiene  derecho  a  demandarle:  1.°  La  restitucion  del  precio;  —  2.°  Los  frutos 
que  haya  sido  obligado  a  restituir;  —  3.°  Los  gastos  hechos  en  el  juicio  de  saneamiento 
contra  el  vendedor  y  los  del  juicio  en  que  quedo  vencido;  —  4.°  Los  gastos  del  contrato 
que  haya  satisfecho.  Si  la  sentencia  negare  la  eviccion,  el  vendedor  no  estard  obligado 
d  la  indemnizacion  de  los  perjuicios  y  gastos  que  la  demanda  hubiere  causado  al  com- 
prador, sino  en  cuanto  fuere  imputable  A  hecho  6  culpa  del  vendedor.  —  263  Decreto  272: 
Promovido  juicio  contra  el  comprador,  en  los  casos  en  que  hay  lugar  al  saneamiento, 
el  comprador  debe  hacer  citar  al  vendedor  en  cualquier  estado  del  juicio  antes  de  la  aper- 
tura  A  prueba.  —  264  Decreto  272:  Si  el  vendedor  comparece,  y  quiere  tomar  la  de- 
fensa,  se  seguird  contra  el  solo  la  demanda,  pudiendo  el  comprador  siempre  intervenir- 
en  el  juicio  para  la  conservacion  de  sus  derechos.  Si  el  vendedor  no  opone  medio  alguno 
de  defensa  y  se  allana  al  saneamiento,  podrd  con  todo,  el  comprador,  sostener  por  si 
mismo  el  pleito;  y  si  es  vencido,  no  tendrd  derecho  para  exijir  del  vendedor  el  reem- 
bolso  de  los  gastos  del  juicio,  ni  el  de  los  frutos  percibidos  durante  dicho  juicio  y 
satis fechos  al  dueno.  —  1586  C.  C:  Aunque  se  hubiese  pactado  que  no  quede 
sujeto  el  vendedor  a  saneamiento,  lo  estard  sin  embargo  al  que  resulte  de  un 
hecho  personal  suyo;  todo  pacto  contrario  es  nulo.  —  1590.  El  comprador  no  puede 
exijir  saneamiento  al  vendedor:  1.  °  Si  no  pidio  la  citacion  de  que  habla  el  articulo  an- 
terior; —  2.°  Si  sometio  la  causa  A  juicio  de  Arbitros  sin  consentimiento  del  vendedor 
y  la  perdio  en  este  juicio;  —  3.°  Si  se  dejo  condenar  en  el  juicio  por  contumacia,  6 
abandono  la  causa  sin  defenderla,  cuando  el  vendedor  no  habia  salido  A  la  defensa;  — 
4.°  Si  A  sabiendas  no  opuso  la  escepcion  de  la  prescripcion;  —  5.°  Si  no  apelo  de  la 
sentencia  de  primer  a  instancia;  —  6.°  Si  cuando  compro  la  cosa  supo  que  era  ajena, 
y  el  vendedor  lo  ignoraba;  —  7.°  Si  no  empleo  en  la  defensa  los  documentos  que  le 
hubiere  suministrado  el  vendedor;  —  8.°  Si  cometio  dolo  en  el  juicio  en  que  fue  vencido; 
—  9.°  Si  comprd  la  cosa  de  su  cuenta  y  riesgo,  6  supo  que  era  robada;  — 10.  °  Si  la  venta 
se  hizo  para  pagar  perdida  de  juego,  en  que  el  comprador  hubiere  jugado.  —  1591  C.  C: 
El  precio  que  el  vendedor  estd  obligado  A  sanear,  es  el  que  tenga  la  cosa  al  tiempo 
de  perderla  el  comprador.  —  1592  C.  C:   Si  hubo  rebaja  de  precio  en  el  contrato  de 
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Chapter  IV.    The  obligations  of  seller  and  buyer. 

211 — 227  {Ch.  144 — 160)  with  the  differences,  "legal  interest"  for  "commercial  interest": 
"sale  under  the  hammer"  for  "sa/e"  1)2)3)4)5)6)7)8)9). 

1)  Arts.  1530.  1532,  1533,  1534,  1535  C.  C.  —  254  Decree  272:  "The  seller  must 
hkewtse  deliver  the  thing  sold,  and  is  bound  to  warrant  it".  —  1531  C.  C:  "The  ex- 
penses which  are  incurred  on  the  thing  sold  in  order  to  make  it  ready  for  delivery,  are 
borne  by  the  seller;  those  of  the  carriage  of  the  thing  so  prepared  for  delivery  to  the  place 
appointed  by  the  buyer,  are  borne  by  the  latter,  when  there  is  no  agreement  to  the  con- 
trary." 

2)  Art.  258  Decree  272. 

^)  Art.  1547  C.  C.  —  1558  C.  C:  "When  part  of  the  price  has  been  paid,  and  there 
is  no  time  agreed  by  the  contract  for  payment  of  the  other  part,  the  contract  shall  he 
declared  to  be  rescinded  on  the  application  of  the  seller,  if  the  buyer  fails  to  pay  the 
rest  of  the  price  within  eight  days  after  the  notification  of  the  demand.  When  the  contract 
is  rescinded,  the  seller  shall  return  the  paid  part  after  deducting  the  costs."  —  1559 
C.  C:  "The  provision  of  the  preceding  article  shall  likewise  be  observed  when  the  sale 
is  rescinded  on  account  of  the  proper  guaranty  or  security  for  the  rest  of  the  price  which 
remains  due  not  having  been  executed  in  the  agreed  time."  —  1569  C.  C.  "The  seller 
is  not  entitled  to  apply  for  rescission,  but  only  to  recover  the  debt,  interest  and  expenses, 
when  five  eighth  parts  of  the  price  of  the  sale  have  already  been  i>aid  to  him." 

4)  Art.  1573  C.  C.  ^  f 

5)  Arts.  1583  to  1585  C.  C.  —  261  Decree  272:  "The  seller  is  bound  in  favour  of 
the  buyer  to  guarantee  him  against  eviction.  The  obligation  to  guarantee  includes  two 
points:  to  maintain  the  buyer  in  the  ownership  and  peaceable  possession  of  the  thing 
sold,  and  to  answer  for  the  latent  defects  thereof  which  have  not  been  taken  into  con- 
sideration at  the  time  of  the  sale.  Eviction  from  the  thing  bought  occurs,  when  the  buyer 
is  deprived  thereof  by  judgment  of  the  Court  either  in  whole  or  in  part,  and  the  seller  is 
obliged  to  guarantee  the  buyer  against  all  evictions  which  proceed  from  a  cause  anterior 
to  the  sale,  except  in  so  far  as  there  is  an  agreement  to  the  contrary:  A  person  from  whom 
a  thing  bought  is  claimed  may  bring  an  action  of  warranty  against  the  third  person 
from  whom  his  buyer  has  acquired  it,  which  action  would  have  been  competent  to  the 
seller,  if  he  had  remained  in  possession  of  the  thing."  —  262  Decree  272:  "The  buyer, 
by  virtue  of  the  warranty  by  which  the  seller  is  bound,  is  entitled  to  claim  from  him: 
1.  Restitution  of  the  price;  —  2.  The  produce  which  he  has  been  obliged  to  restore;  — 
3.  The  expenses  incurred  in  the  action  on  the  warranty  against  the  seller  and  those  of 
the  action  lost  by  him;  —  4.  The  expenses  of  the  contract  which  he  has  satisfied.  When 
the  judgment  rejects  the  claim,  the  seller  shall  not  be  bound  to  compensate  for  the  damage 
and  expenses  which  the  claim  has  caused  the  buyer,  except  in  so  far  as  it  is  imputable 
to  the  act  or  negligence  of  the  seller."  —  263  Decree  272:  "When  an  action  has  been 
brought  against  the  buyer,  in  cases  in  which  a  warranty  occurs,  the  buyer  must  cause 
the  seller  to  be  cited  at  any  stage  of  the  action  before  it  is  opened  for  proof."  —  264 
Decree  272:  "When  the  seller  appears  and  wishes  to  undertake  the  defence,  the  claim 
shall  continue  against  him  alone,  but  the  buyer  may  always  intervene  in  the  action  for 
the  preservation  of  his  rights.  When  the  seller  fails  to  enter  any  defence  and  admits 
the  warranty,  the  buyer  may  nevertheless  undertake  the  action  for  himself;  and  if  he 
is  defeated,  he  shall  not  be  entitled  to  demand  repayment  of  the  expenses  of  the  action 
of  the  seller,  nor  that  of  the  produce  received  during  the  said  action  and  made  good  to 
the  owner."  —  1586  C.  C:  "Although  it  has  been  agreed  that  the  seller  should  not  be 
liable  for  a  warranty,  he  shall  nevertheless  be  so  for  the  results  of  a  personal  act  of  his 
own.  All  bargains  to  the  contrary  are  void."  —  1590.  "A  buyer  cannot  demand  a 
warranty  from  the  seller:  1.  If  he  failed  to  demand  the  citation  mentioned  in  the  pre- 
ceding article;  —  2.  If  he  submitted  the  cause  to  the  opinion  of  arbitrators  without  the 
consent  of  the  seller  and  lost  the  cause  in  this  proceeding;  —  3.  If  he  has  allowed  himself 
to  be  condemned  in  the  action  as  contumacious,  or  abandoned  the  cause  without  defending 
it,  when  the  seller  has  not  joined  in  the  defence;  —  4.  If  he  has  knowingly  failed  to 
enter  the  defence  of  prescription;  —  5.  If  he  has  failed  to  appeal  against  the  judgment 
of  the  Court  of  First  Instance;  —  6.  If  he  was  aware  that  the  thing  belonged  to  another 
when  he  bought  it,  and  the  seller  was  ignorant  thereof;  —  7.  If  he  has  failed  to  use 
in  the  defence  the  documents  supplied  by  the  seller;  —  8.  If  he  committed  fraud  in  the 
action  in  which  he  was  defeated;  —  9.  If  he  bought  the  thing  on  his  own  account 
and  risk,  or  knew  that  it  was  stolen;  —  10.  When  the  sale  was  effected  for  paying  a 
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venta,  habrd  la  misma  al  tiempo  del  saneamiento,  siempre  que  la  cosa  aparezca  con 
igual  6  mas  valor  y  la  rebaja  sera  menor  en  proporcion  a  lo  que  el  valor  hubiese  dis- 
minuido.  —  1593  C.  C:  El  que  con  mala  fe  ha  vendido  cosa  ajena,  estd  obligado  en 
caso  de  saneamiento,  a  pagar  al  comprador  todas  las  mejoras,  sin  esceptuar  ni  las 
de  recreo.  —  1594  C.  C:  El  comprador  puede  pedir  rescision  de  la  venta  en  lugar  de 
saneamiento,  aunque  solo  haya  perdido  una  parte  de  la  cosa,  si  esta  parte  es  de  tal 
importancia  con  respecto  al  todo,  que  sin  ella  no  la  hubiera  comprado.  —  1596  C.  C: 
Para  que  haya  lugar  al  saneamiento  en  caso  de  haberse  perdido  en  juicio  la  cosa  vendida, 
es  necesario  que  el  derecho  del  vendedor  haya  existido  antes  de  la  venta;  pero  si  entonces 
no  era  un  derecho  perfecto,  y  solo  se  perfecciono  despues  por  descuido  del  comprador, 
no  habrd  lugar  al  saneamiento.  ■ —  1597  C.  C:  Si  por  razon  de  saneamiento  estuviere 
obligado  el  vendedor  d  pagar  una  cantidad  que  pase  de  la  mitad  del  precio  que  recibio, 
podrd  rescindir  el  contrato,  satisfaciendo  el  precio  que  tenga  la  cosa  al  tiempo  de  la  res- 
cision, y  las  costas  y  perjuicios.  — 1698  C.  C.:  El  vendedor  estd  obligado  al  saneamiento 
por  aquellos  vicios  ocultos  de  la  cosa  vendida,  que  la  hagan  inutil  para  el  uso  a  que 
SB  destina,  6  que  disminuyan  este  uso  de  tal  modo  que  d  saberlos,  el  comprador  no  hubiere 
verificado  la  compra  6  dado  tanto  precio  por  ella.  —  1599  C.  C:  Aunque  se  haya 
convenido  que  el  vendedor  no  quede  obligado  al  saneamiento  por  los  vicios  redhibitorios 
de  la  cosa,  estard  obligado  d  sanear  aquellos  de  que  se  pruebe  que  tuvo  conocimiento 
y  de  que  no  did  noticia  al  comprador.  —  1600  C.  C:  El  vendedor  no  es  responsable 
de  los  defectos  manifiestos  6  que  estdn  a  la  vista,  ni  tampoco  de  los  que  no  lo  estdn,  si 
el  comprador  es  un  experto  que  por  razon  de  su  oficio  6  profesion,  debe  fdcilmente  cono- 
cerlos.  —  1601  C.  C:  Por  los  vicios  de  otra  clase  tiene  el  comprador  derecho  de  pedir 
d  su  eleccion,  6  que  se  rescinda  el  contrato,  6  que  se  le  devuelva  el  precio  lo  que  la  cosa 
vale  de  menos.  —  1602  C.  C:  Si  el  vendedor  sabia  los  vicios  de  la  cosa,  estd  obligado 
d  indemnizar  danos  e  intereses,  d  mds  de  restituir  el  precio.  Si  los  ignoraba,  no  estd 
obligado  mds  que  d  la  restitucion  del  precio,  y  al  pago  de  los  gastos  de  la  venta.  — 
1603  C.  C:  El  vendedor  sufre  la  perdida  de  la  cosa,  si  perece  por  los  vicios  que  tenia, 
no  siendo  de  los  que  indica  el  art.  1595  (que  se  refiere  d  servidumbres).  —  1604  C.  C: 
Aunque  el  vicio  que  causo  la  perdida  de  la  cosa  haya  tenido  su  principio  antes  de  la 
venta,  siendo  tal  que  no  le  hubiera  causado,  d  no  mediar  descuido  por  parte  del  com- 
prador, queda  libre  de  responsabilidad  el  vendedor.  —  1606  C.  C:  El  comprador 
que  pide  el  saneamiento,  estd  obligado  a  probar  que  el  vicio  existia  antes  de  la  venta.  — 
1608  C.  C:  Por  las  mismas  causas  expresadas  en  el  articulo  anterior,  el  comprador 
puede  pedir  dentro  del  ano  la  reduccion  del  precio.  {Alude  a  la  accion  redhibitoria  por 
vicios  ocultos;  vease  la  que  prescribe  el  art.  221  que  anotamos.)  —  1609  C.  C:  Este 
ano  deberd  comenzar  d  correr  desde  el  dia  que  se  entregd  la  cosa.  —  1610  C.  C:  El 
uso  de  una  de  las  acciones  6  redhibitoria  de  la  cosa,  6  de  reduccion  del  precio,  priva 
del  derecho  a  la  otra. 


6)  Art.  1552,  1555,  1556,  1616  d  1618  C.  C.  —  1553  C.  C:  El  comprador^ 
mientras  no  pague  el  precio  debe  intereses:  1. °  Si  asi  se  estipulo  en  el  contrato;  —  2.°  Si 
la  cosa  produce  frutos  6  rentas  y  no  hubo  pacta  contrario;  —  3.°  Si  el  comprador  es 
requerido  judicialmente  para  el  pago.  —  1560  C.  C:  La  rescision  de  la  venta  de  cosas 
muebles  ya  entregadas,  cuyo  precio  no  se  pago  ni  garantizo,  no  perjudica  d  un  tercero 
que  las  haya  comprado  del  primer  comprador  y  las  tenga  ya  en  su  poder;  d  no  ser  que  se 
le  pruebe  dolo.  — 1561 C.  C.  Si  el  tercero  no  ha  pagado  las  cosas  muebles,  puede  el  primer 
vendedor  pedir  la  retencion  del  precio;  la  que  se  ordenard  sin  citacion  ni  audiencia, 
quedando  en  todo  caso  responsable  d  las  resultas  el  primer  comprador.  —  1562  C.  C: 
Cuando  el  precio  de  la  segunda  venta  de  que  habla  el  articulo  anterior  sea  menor  que 
el  de  la  primera,  el  segundo  vendedor  pagard  la  diferencia  al  primero.  Sea  6  no  menor 
el  precio  le  debe  siempre  las  costas  que  haya  causado.  Si  el  precio  de  la  segunda  venta 
es  mayor  que  el  de  la  primera,  el  exceso  pertenece  al  segundo  vendedor.  —  1563  C.  C: 
En  la  rescision  de  la  venta  de  cosas  muebles  por  falta  de  pago,  el  comprador  es  respon- 
sable de  la  baja  del  precio  y  de  las  costas.  —  1564  C.  C:  Si  el  comprador  desmejora 
de  fortuna,  despues  de  haber  recibido  la  cosa  mueble  y  dntes  de  haber  pagado  el  precio, 
el  vendedor  puede  exijir  la  devolucion  de  la  cosa,  si  no  se  le  garantiza  el  pago. 

7)  Art.  1541,  1543,  1544,  1550,  inciso  2.°,  1574,  1576,  1577.  1579  y  1580  C.  C. 
y  257  Decreto  272.        »)  Art.  1605  C.  C.        »)  Art.  1630  C.  C. 
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gaming  loss,  at  a  game  at  which  the  buyer  was  playing."  —  1591  C.  C:  "The  price 
which  the  seller  is  obliged  to  make  good,  is  the  price  of  the  thing  at  the  time  of  the  buyer 
losing  it."  —  1592  C.  C:  "If  there  was  an  abatement  in  the  price  in  the  contract  of 
sale,  there  shall  be  the  same  at  the  time  of  the  making  good,  provided  that  the  thing  ap- 
pears to  possess  the  same  or  greater  value,  and  the  abatement  shall  be  less  in  proportion 
to  the  depreciation  in  the  value."  —  1593  C.  C:  "A  person  who  in  bad  faith  has  sold 
a  thing  which  belongs  to  another,  is  bound  in  the  event  of  eviction  to  pay  the  buyer  for  all 
the  improvements,  not  even  excepting  recreative  improvements."  —  1594  C.  C:  "The 
buyer  may  seek  rescission  of  the  sale  instead  of  compensation,  although  he  has  only 
lost  a  part  thereof,  if  this  part  is  of  such  importance  as  regards  the  whole,  that  he  would 
not  have  bought  in  its  absence."  —  1596  C.  C:  "In  order  that  a  right  to  compensation 
may  be  available  when  the  thing  sold  has  been  lost  in  an  action,  it  is  necessary  that  the 
right  of  the  seller  should  have  existed  before  the  sale;  but  when  there  is  no  complete  right 
at  that  time,  and  it  is  only  completed  afterwards  through  the  carelessness  of  the  buyer, 
compensation  will  not  be  available."  —  1597  C.  C:  "If  by  reason  of  a  warranty  the 
seller  is  obliged  to  pay  a  sum  which  exceeds  half  the  sum  which  he  received,  he  may 
rescind  the  contract  by  paying  the  price  of  the  thing  at  the  time  of  the  rescission  and 
the  costs  and  damages".  —  1598  C.  C:  "The  seller  is  bound  to  compensate  for  the  latent 
defects  of  the  thing  sold,  which  make  it  unserviceable  for  the  use  for  which  it  is  intended, 
or  which  diminish  this  use  in  such  a  way  that  if  he  had  known  of  them  the  buyer  would 
not  have  made  the  purchase  or  given  so  large  a  price  for  it."  —  1599  C.  C:  "Although 
it  has  been  agreed  that  the  seller  is  not  bound  by  a  warranty  for  defects  which  would 
occasion  the  return  of  the  thing,  he  shall  be  obliged  to  compensate  for  those  of  which  it  is 
proved  that  he  was  aware  and  of  which  he  failed  to  inform  the  buyer."  —  1600  C.  C: 
"A  seller  is  not  liable  for  patent  defects  or  those  which  are  in  sight,  nor  for  those  which 
are  not  patent,  if  the  buyer  is  an  expert  who  by  reason  of  his  craft  or  profession  ought 
easily  to  know  them."  —  1601  C.  C.:  "For  defects  of  other  kinds,  the  buyer  is  entitled 
at  his  election  to  apply  for  rescission  of  the  contract  or  for  return  of  the  price  to  the  extent 
of  the  lower  value  of  the  thing".  — 1602  C.  C:  "If  the  seller  was  aware  of  the  defects  of 
the  thing,  he  is  bound  to  compensate  for  the  damage  and  interest,  besides  restoring  the  price. 
If  he  was  not  aware  of  them,  he  is  only  obliged  to  restore  the  price,  and  to  pay  the  ex- 
penses of  the  sale."  —  1603  C.  C:  "The  seller  bears  the  loss  of  the  thing,  when  it  perishes 
through  its  defects,  not  being  those  mentioned  in  article  1595"  {which  refers  to  servi- 
tudes). —  1604  C.  C:  "Although  the  defect  which  caused  the  loss  of  the  thing  has  had 
its  origin  before  the  sale,  if  it  is  such  that  it  would  not  have  caused  it  in  the  absence  of 
carelessness  on  the  part  of  the  buyer,  the  seller  is  free  from  liability".  —  1606  C.  C: 
"A  buyer  who  relies  on  a  warranty  is  bound  to  prove  that  the  defect  existed  before  the 
sale."  —  1608  C.  C:  "For  the  same  reasons  as  are  expressed  in  the  preceding  article, 
a  buyer  may  seek  reduction  in  the  price  within  the  year."    (This  alludes  to  the  action 
for  restitution  on  the  ground  of  latent  defects;  see  the  provisions  of  art.  221  to  which 
there  is  a  note.)  —  1609  C.  C:  "This  year  must  commence  to  run  from  the  day  whereon 
the  thing  was  delivered."  —  1610  C.  C;  "The  use  of  one  of  the  actions,  namely,  for 
restitution  of  the  thing,  or  the  reduction  in  the  price,  takes  away  the  right  to  the  other." 

6)  Arts.  1552,  1555,  1556,  1616  to  1618  C.  C.  —  1553  C.  C.:  "A  buyer  owes  in- 
terest so  long  as  he  fails  to  pay  the  price:  1.  If  it  is  so  stipulated  in  the  contract;  —  2.  If 
the  thing  produces  fruits  or  income  and  there  is  no  bargain  to  the  contrary;  —  3.  When 
the  buyer  is  required  to  pay  by  the  court."  —  1560  C.  C:  "The  rescission  of  a  sale  of 
movables  already  delivered,  the  price  whereof  is  neither  paid  nor  secured,  does  not 
prejudice  a  third  person  who  has  bought  them  from  the  first  buyer  and  has  them  in  his 
control;  unless  fraud  is  proved."  —  1561  C.  C:  "If  the  third  person  has  not  paid  for 
the  movables,  the  first  seller  may  ask  that  the  price  be  retained;  and  this  shall  be  ordered 
without  either  summons  or  hearing,  the  first  buyer  being  in  any  event  responsible  for 
the  results."  — 1562  C.  C:  "When  the  price  of  the  second  sale,  mentioned  in  the  preceding 
article,  is  less  than  that  of  the  first,  the  second  seller  shall  pay  the  difference  to  the  first. 
Whether  the  price  is  less  or  not,  he  always  owes  him  the  costs  which  he  has  caused.  If 
the  price  of  the  second  sale  is  greater  than  that  of  the  first,  the  excess  belongs  to  the 
second  seller."  —  1563  C.  C:  "In  a  rescission  of  the  sale  of  movables  on  the  ground  of 
non-payment,  the  buyer  is  responsible  for  the  fall  in  the  price  and  for  the  costs."  — 1564 
C.  C.:  "Ifthe'buyer's  fortune  declines  after  he  has  received  the  movable  and  before  he  has 
-baidthe  price  the  seller  may  demand  the  return  of  the  thing,  if  the  price  is  not  secured." 

7)  Arts  'l541,  1543,  1544,  1550,  paragraph  2,  1574,  1576,  1577,  1579  and  1580 
C.  C.  and  257  Decree  272.        «)  Art.  1606  C.  C.        9)  Art.  1630  C.  C. 
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Titulo  III.    De  la  permutacion. 

228  (Ch.  161)^). 

Titulo  IV.    De  la  cesion  de  cr6ditos  mercantiles. 

229—232  {Ch.  162—165)  164  suprimiendo:  <imanuah^). 

Titulo  V.    De  la  sociedad. 

233  (Ch.  348)3). 

Capitulo  I.    De  la  formacion  y  prueba  de  la  sociedad  colectiva. 

234  {Ch.  349)  agregando  al  final:  «y  en  su  defecto  ■por  el  Juez^^). 

235.^)  La  sociedad  colectiva  se  forma  y  prueba  por  escritura  publica,  la  que 
sera  insertada  dentro  de  ocho  dias  despues  de  su  otorgamiento  en  el  registro  del 
juzgado  mercantil  del  departamento ;  y  su  estracto  se  pondra  en  noticia  del  publico 
por  medio  de  circulares. 

La  disolucion  de  la  sociedad  que  se  efectuare  antes  de  veneer  el  termino  esti- 
pulado,  la  prorroga  de  este,  el  cambio  de  socios  por  retire  6  muerte  de  alguno  de 
ellos,  la  alteracion  de  la  razon  social  y  en  general  toda  reforma,  ampHacion  6  modi^ 
ficacion  del  contrato,  seran  reducidas  a  escritura  publica  con  las  solemnidades 
indicadas  en  el  anterior  inciso. 

236—244  {Ch.  351—363)  353  con  referenda  al  articulo  235»)'^)»)% 


1)  Art.  1648  d  1652,  1655,  1658  a  1661  y  1662  C.  C.  266  y  267  Decrefo  272.  — 
1648  C.  C:  La  permuta  es  un  contrato  en  que  das  6  mas  personas  se  trasfieren  el  do- 
minio  de  una  cosa  por  otra.  —  1647  C.  C:  En  la  permuta  cada  uno  de  los  contra- 
tantes  es  comprador  y  vendedor,  y  cada  una  de  las  cosas  permutadas  es  cosa  vendida 
y  precio  de  la  otra. 

2)  Art.  1632,  1634  a  1643  C.  C.  y  265  Decreto  272. 

3)  La  mayor  parte  de  las  disposiciones  del  pdrrafo  XV,  Titulo  II,  Libro  III 
del  C.  C,  aunque  correlativas  a  las  de  la  sociedad  colectiva,  tienen  aplicacion  &  todas 
las  sociedades,  especialmente  las  que  se  copian  en  seguida:  1776.  Sociedad  6  compania 
es  un  contrato  consensual,  por  el  que  dos  6  mas  personas  convienen  en  poner  en  comun 
alguna  cosa  6  industria,  con  el  fin  de  dividir  entre  si  las  ganancias.  —  1777.  No  hay 
sociedad  sino  para  un  ohjeto  licito  y  en  heneficio  comun  de  los  asociados.  Cada  uno 
de  estos  contribuird  d  ella  con  su  dinero,  6  con  su  industria  6  con  otros  bienes.  — 
1778.  Son  nulas  y  se  tienen  por  no  puestas  las  cldusulas  del  contrato  de  sociedad,  en 
que  se  estipula  que  uno  de  los  socios  no  tendrd  parte  alguna  en  la  ganancia,  6  que  los 
bienes  de  otro  puestos  en  comun,  estardn  libres  de  responsabilidades  y  riesgos.  — 
1781.  La  sociedad  puede  ser:  1.°  General  de  todos  los  bienes  presentes;  —  2.°  Singular 
6  particular  de  una  cosa  6  industria,  6  para  una  negociacion  determinada.  —  1782.  En 
la  sociedad  general  se  comprenden  los  bienes  que  provengan  del  trabajo  y  la  industria 
y  no  de  alguna  causa  lucrativa;  la  singular  no  abraza  sino  lo  que  se  ha  prometido.  — 
1783.  La  comunidad  de  bienes  en  la  sociedad  general,  se  verifica  sin  necesidad  de 
tradicion  y  pasan  al  dominio  de  la  sociedad  por  ministerio  de  la  ley.  Cada  uno  de  los 
socios  puede  demandar  en  juicio  por  razon  de  ellos  como  si  fueran  suyos.  Es  menester, 
sin  embargo,  poder  6  cesion  del  consocio  acreedor  para  cobrar  sus  creditos.  —  1825.  La 
sociedad  forma  una  persona  jurldica  distinta  de  los  socios  individualmente  considerados. 

■*)  1784  C.  C:  Pueden  formar  sociedad  todos  los  que  tienen  capacidad  de  con- 
tratar;  mas  por  los  menores  6  mujeres  casadas,  no  pueden  los  que  administran  sus 
inter eses  celebrar  sociedad,  sino  es  singular  6  particular. 

5)  Art.  1814  C.  C. 

^)  Art.  1786  C.  C:  A  falta  de  convenio  acerca  de  la  duracion  de  la  sociedad, 
se  supone  limitada  a  nueve  anos  6  solo  para  el  negocio  de  que  se  trata  si  este  es  de 
duracion  limitada. 

7)  Art.  1780  C.  C. 

8)  Art.  1827  C.  C. 

9)  Art.  2267  d  2273,  2275,  1035  desde  el  No.  2.°,  1036  d  1049,  1050  d  1061, 
1063,  1069,  1070,  1072  d  1082  y  1089  C.  C.  y  191,  193,  196  y  197  Decreto  272. 


228  {Ch.  161)^). 
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Title  III.    Exchange  or  barter. 


Title  IVi    Assignment  of  commercial  credits. 

229—232  {Ch.  162—165)  164  suppressing  "manual"  2). 

Title  V.    Associations. 

233  (Ch.  34SP). 

Chapter  I,    The  formation  and  evidence  of  an  unlimited  partnership. 

234  {Ch.  349)  adding  at  the  end:  "and  failing  him,  by  the  judge"*'). 

235.^)  An  unlimited  partnership  is  formed  and  proved  by  a  notarial  instrument, 
which  shall  be  entered  in  the  register  of  the  commercial  court  of  the  Department 
within  eight  days  of  its  execution;  and  a  summary  thereof  shaU  be  brought  to  the 
notice  of  the  pubhc  by  means  of  circulars. 

The  dissolution  of  the  partnership,  when  effected  before  the  expiration  of  the 
agreed  term,  the  extension  thereof,  the  change  of  partners  by  retirement  or  death 
of  one  of  them,  the  alteration  of  the  firm  name,  and  generally  all  amendments, 
amplifications  or  modifications  of  the  contract,  shall  be  set  out  in  a  notarial  instru- 
ment with  the  formalities  indicated  in  the  preceding  paragraph. 

236—244  {Ch.  351—363)  353  referring  to  article  2356)7)8)9). 


1)  Arts.  1648  to  1652,  1655,  1658  to  1661  and  1662  C.  C.  266  and  267  Decree 
272.  —  1646  C.  C:  "Exchange  is  a  contract  whereby  two  or  more  persons  transfer  the 
ownership  of  one  thing  for  another."  —  1647  C.  C:  "In  exchanges,  each  of  the  contract- 
ing parties  is  both  buyer  and  seller,  and  each  of  the  things  exchanged  is  both  the  thing 
sold  and  the  price  of  the  other." 

2)  Arts.  1632,  1634  to  1643  C.  C.  and  265  Decree  272. 

3)  The  greater  part  of  the  provisions  of  Section  XV ,  Title  II,  Book  III  of  the  C.  C. 
although  correlative  to  those  of  unlimited  partnerships,  apply  to  all  associations,  es- 
pecially those  which  are  now  to  be  copied:  1776.  "An  association  or  partnership  is  a 
consensual  contract,  whereby  two  or  more  persons  agree  to  place  some  thing  or  industry 
in  common  with  the  intention  of  dividing  the  profits  between  them."  —  1777.  "There 
is  no  association  except  for  a  lawful  object  and  for  the  common  benefit  of  the  members. 
Each  of  them  shall  contribute  thereto  his  money,  industry  or  other  property."  —  1778. 
"Terms  in  a  contract  of  association  whereby  it  is  agreed  that  one  of  the  members  shall 
have  no  share  in  the  profits,  or  that  the  property  of  another  contributed  to  the  common 
fund  shall  be  exempt  from  liability  or  risk,  are  void  and  are  considered  as  non-existent." 
— 1781.  "A  partnership  may  be:  1.  General,  as  regards  all  existing  property:  —  2.  Sin- 
gular or  particular  as  concerns  one  thing  or  industry,  or  for  a  certain  transaction." 
— ^1782.  "In  a  general  partnership  is  included  property  which  proceeds  from  labour  and 
industry  and  not  from  some  cause  without  valuable  consideration.  A  singular  partnership 
embraces  only  what  has  been  promised."  —  1783.  "Community  of  property  in  a  general 
partnership  is  effected  without  the  necessity  of  delivery  and  it  passes  into  the  ownership 
of  the  partnership  by  the  operation  of  law.  Each  of  the  members  may  bring  actions 
by  reason  thereof,  as  if  it  were  his  own.  However,  a  power  of  attorney  or  assignment 
from  a  fellow  member  is  necessary  for  suing  for  the  credits  thereof."  —  1825.  "The 
association  forms  a  juridical  person  distinct  from  the  members  as  individually  consi- 
dered." 

*)  1784  C.  C:  "All  persons  who  have  legal  capacity  to  contract  can  form  a  partner- 
ship; but  those  who  administer  their  interests  cannot  form  a  partnership  on  behalf  of 
minors  or  married  women,  unless  it  is  a  singular  or  particular  partnership. 

5)  Art.  1814  C.  C. 

6)  Art.  1786  C.  C:  "In  the  absence  of  an  agreement  as  to  the  duration  of  the 
partnership,  it  is  considered  to  he  limited  to  nine  years,  or  only  for  the  purpose  of  the 
business  in  question,  if  this  is  of  limited  duration." 

7)  Art.  1780  C.  C. 

8)  Art.  1827  C.  C. 

9)  Arts  2267  to  2273,  2275,  1035  from  No.  2,  1036  to  1049,  1050  to  1061,  1063, 
1069  1070  1072  to  1082  and  1089  C.  C.  and  191,  193,  196  and  197  Decree  272. 
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Capitulo  II.    De  la  razon  6  firma  social  en  la  sociedad  colectiva. 

245—250  {Ch.  365—371)1). 

251.  El  uso  de  la  razon  social  puede  ser  conterido  a  una  persona  extrana  a 
la  sociedad.  El  delegatario  debera  indicar  en  los  documentos  publicos  6  privados, 
que  firma  por  poder,  so  pena  de  ser  personalmente  responsable  de  todas  las  conse- 
cuencias  del  negocio  que  celebre. 

252  {Ch.  373).  —  253  (Ch.  374). 

Capitulo  III.     Del  fondo  social  y  de  la  division   de  las  ganancias 
y  perdidas  en  la  sociedad  colectiva. 

254.  El  fondo  social  se  compone  de  los  valores  que  cada  uno  de  los  socios 
entrega  6  promete  entregar  a  la  sociedad.  Pueden  formar  el  capital  social  el  dinero, 
los  creditos,  los  muebles  e  inmuebles,  los  privilegios  de  invencion,  el  trabajo  manual, 
la  mera  industria  y  en  general  toda  cosa  comerciable  capaz  de  prestar  alguna  utUidad. 

255  (Ch.  378)^).  —  256  (Ch.  379)^). 

257.  Los  acreedores  personales  de  un  socio  por  deudas  contraidas  despues 
de  celebrada  la  sociedad,  no  podran  embargar,  mientras  esta  subsista,  el  capital 
que  dicho  socio  hubiere  introducido;  pero  les  sera  permitido  solicitar  la  retencion 
de  la  parte  de  interes  que  en  ella  tuviere  para  percibirla  al  tiempo  de  la  division  social. 

Tampoco  podran  concurrir  en  la  quiebra  de  la  sociedad  con  los  acreedores 
sociales;  pero  tendran  derecbo  a  perseguir  la  parte  que  corresponda  a  su  deuda 
en  el  residue  de  la  masa  concursada. 

258—260  (Ch.  381—383)*). 

Capitulo  IV.    De  la  administracion  de  la  sociedad  colectiva. 

261 — 280  (Ch.  384 — 403)  diferencia  Ch.  397:  das  reparacionestt  (error  Upogrdfico),  G. 
tlas  operacionesK  403  con  referenda  al  art.  2646)6)7)8)9)i0)ii)ia)_ 

1)  Art.  193,  199  y  408,  No.  1.°  C.  P- 

2)  Art.  1787  C.  C. 

3)  Art.  1788,  1789  C.  C.  —  1791  C.  C:  Permanecen  de  cuenta  y  riesgo  del 
propietario  las  cosas  cuyo  usufructo  se  ha  puesto  en  compania,  si  son  ciertas  y  deter- 
minadas,  y  de  aquellas  que  no  se  consumen  con  el  uso;  pero  si  son  funjibles,  si  se  de- 
terioran  guarddndolas,  si  estdn  destinadas  A  venderse,  6  si  se  colocaron  en  la  sociedad 
previa  tasacion,  quedan  de  cuenta  y  riesgo  de  ella,  desde  que  fueron  entregadas. 

4)  Art.  1796  C.  C. 

B)  Art.  1821  y  1822  C.  C. 

®)  1801  C.  C:  A  falta  de  convenios  especiales  sabre  la  admimstracion,  se  ob- 
servardn  las  reglas  siguientes:  1.°  Cada  socio  es  administrador;  y  como  tal  puede 
obrar  d  nombre  de  la  sociedad,  sin  perjuicio  del  derecho  de  los  otros  para  oponerse  d 
un  acto  antes  de  que  se  perfeccione;  —  2.°  Puede  asimismo  cada  socio  servirse  de  los 
bienes  puestos  en  comun,  empledndolos  en  su  destino  natural,  sin  perjudicar  los  in- 
tereses  de  la  sociedad,  ni  impedir  que  los  demas  socios  usen  de  igual  derecho;  —  3.  °  Cada 
uno  de  los  socios  tiene  el  derecho  de  obligar  d  los  demas  para  que  concurran  d  los  gastos 
que  exije  la  conservacion  de  las  cosas  de  la  sociedad;  —  4.°  Ninguno  de  los  socios  puede 
hacer  innovaciones  en  los  bienes  inmuebles  que  dependen  de  la  sociedad,  aun  cuando 
las  consider e  ventajosas  d  ella,  si  no  consienten  los  demas. 

7)  Art.  1826  C.  C. 

8)  Art.  1802  C.  C. 

9)  Art.  319  Decreto  272  (ya  copiado). 

10)  Art.  1807  C.  C. 

11)  Art.  1800,  1804,  ultimo  inciso  del  1806  C.  C.  —  1805  C.  C*  Quedan  igual 
mente  obligados  todos  los  socios  por  la  deuda  de  que  se  ha  aprovechado  la  sociedad, 
aunque  se  haya  contraido  por  algun  socio  sin  autorizacion.  —  1808  C.  C:  El  page 
hecho  d  uno  de  los  socios  por  un  deudor  particular  suyo,  que  lo  es  tambien  de  la  sociedad, 
se  imputard  proper cionalmente  a  ambos  creditos,  aunque  el  socio  lo  hubiere  aplicado 
integramente  en  la  carta  de  pago  d  su  credito  particular;  pero  si  se  aplicd  al  credito  de 
la  sociedad,  se  cumplird  esta  disposicion. 

12)  Art.  1794  C.  C. 
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Chapter  II,    The  firm  name  or  signature  in  unlimited  partnerships. 

245—250  (Ch.  365—371)^). 

251.  The  use  of  the  firm  name  may  be  conferred  on  a  person  who  is  foreign 
to  the  partnership.  The  delegate  must  indicate  on  both  pubHc  (notarial)  and  private 
documents,  that  he  signs  under  a  power,  on  pain  of  being  personally  hable  for  all 
the  consequences  of  the  transaction  effected  by  him. 

252  (Ch.  373).  —  253  {Ch.  374). 

Chapter  III.    The  partnership  capital  and  the  apportionment  of  the 
profit  and  loss  in  an  unlimited  partnership. 

254.  The  partnership  capital  is  composed  of  the  values  which  each  of  the  partners  de- 
U  vers  or  promises  to  dehver  to  the  partnership .  The  partnership  capital  may  be  f  or  med  of 
money,  credits,  movables  and  immovables,  patents  for  invention,  manual  labour,  simple 
industry,  and  in  general  everything  which  is  marketable  and  capable  of  affording  a  profit . 

255  {Ch.  378)').  —  256  {Ch.  379)^). 

257.  Separate  creditors  of  a  partner  for  debts  contracted  after  the  partnership  is 
formed,  cannot  arrest  the  capital  introduced  by  the  said  partner  as  long  as  the  partnership 
subsists ;  but  they  shall  be  permitted  to  apply  for  the  retention  of  the  share  of  interest 
which  he  has  therein,  for  the  purpose  of  receiving  it  at  the  time  of  the  partnership  division . 

Nor  may  they  rank  with  the  partnership  creditors  in  the  bankruptcy  of  a  part- 
nership ;  but  they  shall  be  entitled  to  follow  the  share  which  corresponds  to  his  debt 
in  the  residue  of  the  bankrupt  estate. 

258—260  {Ch.  381—383)*). 

Chapter  IV.    The  administration  of  an  unlimited  partnership. 

261 — 280  (Ch.384 — 403)  difference  Ch.397:  "repairs"  {a  typographical  error),  for  " operations" ; 
403  with  reference  to  art.   2646)8)7)8)9)10)11)12). 

1)  Arts.  193.  199  and  408,  No.  1  P.  C. 

2)  Art.  1787  C.  C. 

^)  Arts.  1788,  1789  C.  C.  —  1791  C.  C:  "Things  the  usufruct  whereof  has  been 
contributed  to  the  partnership,  remain  at  the  account  and  risk  of  the  owner,  if  they  are 
certain  and  determined  and  such  as  are  not  consumed  by  use;  but  if  they  are  fungibles, 
if  they  deteriorate  by  keeping,  if  they  are  intended  to  be  sold,  or  if  they  are  contributed 
to  the  partnership  after  previous  valuation,  they  are  at  the  account  and  risk  thereof 
from  the  time  that  they  are  delivered." 

*)  Art.  1796  C.  C. 

fi)  Arts.  1821  and  1822  C.  C. 

®)  1801  C.  C:  "The  following  rules  shall  be  observed  in  the  absence  of  special 
agreements  as  to  the  administration:  1.  Each  partner  is  an  administrator;  and  as 
such  he  may  act  in  the  name  of  the  partnership,  without  prejudice  to  the  right  of  the 
other  partners  to  object  to  the  act  before  it  is  completed;  —  2.  Each  partner  may  also 
avail  himself  of  the  property  contributed  to  the  common  fund  by  employing  it  for  its 
natural  purposes,  without  prejudicing  the  interests  of  the  partnership  or  preventing 
the  other  partners  from  making  use  of  the  same  right;  —  3.  Each  of  the  partners  is  en- 
titled to  bind  the  other  partners  to  contribute  to  the  expenses  necessitated  by  the  preser- 
vation of  the  property  of  the  partnership;  —  4.  If  the  others  do  not  consent,  none 
of  the  partners  may  make  changes  in  the  immovable  property  which  is  subject  to 
the  partnership,  although  he  thinks  them  beneficial  thereto." 

7)  Art.  1826  C.  C. 

8)  Art.  1802  C.  C. 

9)  Art.  319  Decree  272  {already  copied). 

10)  Art.  1807  C.  C. 

11)  Arts.  1800,  1804,  last  paragraph  of  1806  C.  C.  —  1805  C.  C:  "All  the  partners 
are  equally  bound  for  a  debt  whereby  the  partnership  has  been  benefited,  although  it 
has  been  contracted  by  a  partner  without  authority".  —  1808  C.  C:  "A  payment  made 
to  one  of  the  partners  by  his  separate  debtor,  who  is  also  debtor  to  the  partnership,  shall 
be  appropriated  pro  rata  to  both  credits,  although  in  the  receipt  the  partner  has  applied 
it  wholly  to  his  separate  credit;  but  if  he  has  applied  it  to  the  credit  of  the  partnership, 
this  disposition  shall  be  carried  out." 

12)  Art.  1794  C.  C. 
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Capitulo  V.     De  las  prohibiciones   a   que   estan  sujetos  los  socios 

en  la  sociedad  colectiva. 

281—283  (Ch.  404—406)^)^). 

Capitulo  VI.    De  la  disolucion  y  liquidacion  de  la  sociedad  colectiva. 

284—295  {Ch.  407—418)  refiriHdose  412  al  art.  276;  415  al  237:  418  al  264—268:  417 
diferencia  primer  inciso  al  final:  del  art.  2072  del  Cddigo  Civih,   <iel  derecho  civih'^)*')^). 

Capitulo   VII.     De   la  prescripcion   de   las  acciones  procedentes   de 

la  sociedad  colectiva. 

296  (Ch.  419)  suprimiendo  en  el  primer  inciso:  «fijada»  y  se  refiere  al  art.  236^).  —  297 — 299 
{Ch.  420-423)-'). 


1)  Art.  1792,  1793  y  1803  C.  C. 

2)  Art.  1790  C.  C. 

3)  Art.  1788,  1792  y  1815  C.  C.  —  1809  C.  C:  Puede  rescindirse  el  contrato 
de  la  sociedad  parcialmente,  6  disolverse  y  extinguirse  en  su  totalidad.  —  1810  C.  C. 
Se  rescinde  parcialmente:  1.  °  Si  un  socio  para  sus  negocios  propios  usa  del  nomhre, 
de  las  garantias  6  de  los  capitales  pertenecientes  d  la  sociedad;  —  2.°  Si  ejerce  funciones 
administrativas  el  socio  a  quien  no  corresponde  desempenarlas,  segun  el  contrato  de 
asociacion;  —  3.°  Si  el  socio  administrador  comete  fraude  en  la  administracion  6 
cuentas  de  la  sociedad;  —  4.°  Si  cualquiera  de  los  socios  se  ocupa  de  sus  negocios  pri- 
vados,  cuando  estd  obligado  por  el  contrato  a  ocuparse  en  provecho  de  la  sociedad;  — 
5.  °  Si  incurre  en  los  casos  de  los  art.  1788  y  1792,  segun  la  gravedad  de  las  circuns- 
tancias;  —  6.°  Si  se  ha  ausentado  el  socio  que  tiene  obligacion  de  prestar  servicios 
personates  a  la  sociedad;  y  requerido  para  regresar  no  lo  verifica,  6  manifiesta  que 
estd  impedido  para  hacerlo.  —  1811  C.  C:  Rescindido  parcialmente  el  contrato,  queda 
el  socio  culpable  excluido  de  la  sociedad.  —  1812  C.  C:  Se  disuelve  totalmente  el  con- 
trato de  sociedad:  1.°  Por  concluirse  el  tiempo  convenido  para  su  duracion,  y  por 
acabarse  la  empresa  6  el  negocio  que  fue  objeto  de  la  Compania;  —  2.°  Por  la  perdida 
total  de  los  capitales  que  constituian  el  fondo  comun;  —  3.°  Por  quiebra  de  la  sociedad;  — 
4.  °  Por  muerte  de  uno  de  los  socios;  a  no  ser  que  la  escritura  contenga  el  pacto  expreso 
para  que  continuen  los  herederos  del  socio  difunto;  —  5.°  Por  la  interdiccion  judicial 
de  uno  de  los  socios,  6  por  cualquiera  otra  causa  que  le  prive  de  la  administracion  de 
sus  bienes;  —  6.°  Por  quiebra  de  cualquiera  de  los  socios;  —  7.°  Por  voluntad  de  uno 
de  ellos.  — 1813  C.  C:  En  los  casos  de  los  incisos  4.  °,  5.  °,6.°  y  7.°  del  articulo  anterior, 
no  se  entendera  disuelta  la  sociedad,  si  quedando  dos  6  mds  socios  quieren  de  mutuo 
acuerdo  continuarla,  6  lo  hubieren  pactado  al  tiempo  de  la  celebracion  del  contrato.  — 

1816  C.  C:  La  clausula  de  que  muerto  un  socio  continuardn  en  su  lugar  sus  herederos, 
no  obliga  d  estos  a  entrar  en  la  sociedad;  pero  obliga  a  los  demds  socios  d  recibirlos.  — 

1817  C.  C:  Si  continua  la  sociedad  despues  del  fallecimiento  de  un  socio  y  los  herederos 
de  este  no  entran  en  ella,  solo  tienen  derecho  a  la  parte  que  correspondia  al  difunto 
al  tiempo  de  su  muerte;  y  no  participan  de  los  resuUados  posteriores,  sino  en  cuanto 
sea  una  consecuencia  necesaria  de  lo  practicado  antes  de  la  muerte  del  socio  d  quien 
heredan.  —  1818  C.  C:  La  conclusion  de  la  sociedad,  por  voluntad  de  uno  de  los  socios 
solo  tiene  lugar  en  las  que  se  celebran  por  tiempo  ilimitado;  y  cuando  el  renunciante 
no  procede  de  mala  fe  ni  intempestivamente.  Hay  mala  fe  en  el  socio  que  renuncia, 
cuando  pretende  hacer  un  lucro  particular  que  no  tendria  subsistiendo  la  sociedad;  y 
procede  intempestivamente,  cuando  lo  hace  en  circunstancias  de  no  haberse  concluido 
una  negociacion,  y  de  convenir  que  continue  la  sociedad  por  algun  tiempo  mds,  para 
evitarse  el  dano  que  de  lo  contrario  le  resuUaria. 


*)  Art.  1799  C.  C. 

6)  Art.  2208,  2209,  2210  y  2213  C.  C.  —  1800  C.  C:  La  administracion  de 
los  negocios  de  la  Compania  debe  sujetarse  a  lo  dispuesto  en  el  contrato.  Si  estd  en- 
cargado  d  uno  6  mds  de  los  socios,  los  demds  no  pueden  oponerse  ni  revocarle  la  ad- 
ministracion, sino  en  caso  de  fraude. 

6)  Art.  1820  C.  C.  inciso  2.°.  —  1823  C.  C:  Los  socios  gozan  entre  si  del 
beneficio  de  competencia,  para  el  efecto  de  no  poder  ser  ejecutados  al  pago  total  de  la 
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Chapter  V.    Prohibitions  to  which  partners  in  an  unlimited  partner- 
ship are  subject. 

281—283  (Ch.  404^406)^)^). 

Chapter  VI.    Dissolution  and  liquidation  of  an  unlimited  partnership. 

284^295  {Ch.  407—418)  412  referring  to  art.  276;  415  to  237;  418  to  264—268;  417  at  the 
end  of  the  first  paragraph  put  "the  Civil  Law"  instead  of  "article  2072  of  the  Civil  Code" ^)^)^). 

Chapter  VII.    Prescription  of  actions  arising  from  unlimited 

partnerships. 

296  (Ch.  419)  omitting  in  the  first  paragraph:  "posted"  and  referring  to  art.  235'^).  —  297 — 299 
{Ch.  420—423)''). 


1)  Arts.  1792,  1793  and  1803  C.  C. 

2)  Art.  1790  C.  C. 

3)  Arts.  1788,  1792  and  1815  C.  C.  —  1809  C.  C:  "The  contract  of  partnership 
may  be  partially  rescinded,  or  totally  put  an  end  to  and  extinguished."  —  1810  C.  C: 
"It  is  partially  rescinded:  1.  When  a  partner  uses  the  name,  securities  or  capital  he- 
longing  to  the  partnership  for  his  own  business;  —  2.  If  a  partner  exercises  adminis- 
trative functions,  when  it  is  not  his  province  to  discharge  them,  according  to  the  contract 
of  partnership;  —  3.  When  a  managing  partner  commits  fraud  in  the  administration 
or  accounts  of  the  partnership;  —  4.  If  any  of  the  partners  employs  himself  in  his  private 
business,  when  by  the  contract  he  is  bound  to  be  engaged  for  the  benefit  of  the  partnership; 
—  5.  If  he  is  guilty  under  the  circumstances  of  arts.  1788  and  1792,  according  to  the 
gravity  thereof;  —  6.  When  a  partner  who  is  under  the  obligation  of  rendering  personal 
services  to  the  partnership  has  absented  himself;  and  fails  to  return  when  so  requested, 
or  to  show  that  he  is  prevented  from  doing  so."  —  1811  C.  C:  "The  guilty  partner  is 
expelled  from  the  partnership  by  the  partial  rescission  of  the  contract."  —  1812  C.  C: 
"The  contract  of  partnership  is  wholly  put  an  end  to:  1.  By  the  termination  of  the  time 
agreed  for  its  duration,  or  for  finishing  the  undertaking  or  business  which  was  the 
object  of  the  partnership;  —  2.  By  the  total  loss  of  the  capitals  forming  the  common 
fund;  —  3.  By  the  bankruptcy  of  the  partnership;  —  4.  By  the  death  of  one  of  the  partners; 
unless  the  instrument  contains  an  express  bargain  for  the  heirs  of  the  deceased  partner 
to  continue;  —  5.  By  judicial  interdiction  of  one  of  the  partners,  or  by  any  other  cause 
which  deprives  him  of  the  administration  of  his  property;  —  6.  By  the  bankruptcy  of 
any  of  the  partners;  —  7.  By  the  expressed  will  of  one  of  them."  —  1813  C.  C.:  "In 
the  events  of  paragraphs  4,  5,  6  and  7  of  the  preceding  article,  the  partnership  shall 
not  be  understood  to  be  dissolved,  if  there  are  two  or  more  remaining  partners  and  they 
wish  to  continue  it  by  mutual  agreement,  or  they  have  so  agreed  at  the  time  when  the 
contract  was  made."  —  1816  C.  C:  The  term  that  on  the  death  of  a  partner  his  heirs 
shall  continue  in  his  place,  does  not  oblige  them  to  join  the  partnership;  but  it  obliges 
the  other  partners  to  receive  them."  —  1817  C.  C:  "If  the  partnership  continues  after 
the  death  of  a  partner  and  his  heirs  do  not  join  it,  they  are  only  entitled  to  the  share 
belonging  to  the  deceased  at  the  time  of  his  death;  and  they  do  not  participate  in  the  sub- 
sequent results;  except  to  the  extent  that  they  are  a  necessary  consequence  of  what  was 
done  before  the  death  of  the  partner  whose  heirs  they  are." —  1818  C.  C:  "The  termina- 
tion of  the  partnership  by  the  expressed  will  of  one  of  the  partners  only  takes  place  in 
those  which  are  made  for  an  indefinite  time,  and  when  the  resigning  partner  is  not 
proceeding  in  bad  faith  or  unseasonably.  There  is  bad  faith  on  the  part  of  the  resigning 
partner  when  he  is  intending  to  make  a  private  gain  which  he  would  not  have  if  the 
partnership  were  subsisting;  and  he  is  acting  unseasonably  if  he  so  acts  when  a 
negotiation  has  not  been  concluded,  and  it  is  convenient  that  the  partnership  should 
continue  for  some  time  longer  in  order  to  avoid  the  damage  which  would  result  from  the 
contrary  happening.^'' 

*)  Art.  1799  C.  C. 

5)  Art's.  2208,  2209,  2210  and  2213  C.  C.  —  1800  C.  C.:  "The  administration 
of  the  business  of  the  partnership  must  be  subject  to  the  provisions  of  the  contract.  If 
it  is  entrusted  to  one  or  more  of  the  partners,  the  others  cannot  oppose  or  revoke  the 
administration,  except  in  the  event  of  fraud." 

6)  Art.  1820  C.  C.  paragraph  2.  — 1823  C.  C:  "Partners  enjoy  inter  se  the  benefit 
of  competent  maintenance,  with  the  effect  of  not  being  subject  to  execution  for  the  total 
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Capitulo  VIII.     De  las  sociedades  andnimas. 

300  {Ch.  424).  —  301  {Ch.  425)  haciendo  referenda  d  los  art.  233,  238,  240,  241,  242,  244, 
291  y  29Z  —  302  {Ch.  426)  refirUndose  el  4lHmo  nUmero  al  art.  237. 

303.  Los  estatutos  de  las  sociedades  anonima/S  se  someteran  a  la  aprobacion 
del  Gobierno,  lo  mismo  que  las  alteraciones  y  modificaciones  que  en  eUos  se  hagan. 

304.  La  prorrogacion  de  las  sociedades  que  se  constituyen  por  determinado 
tiempo,  tambien  sera  sometida  a  la  aprobacion  del  Gobierno,  e  igual  autorizacion 
es  necesaria  para  la  disolucion  antes  del  termino  estipulado,  6  fuera  de  los  casos 
prescritos  por  la  ley. 

305.  No  se  dara  curso  a  ninguna  soUcitud  sobre  aprobar  los  estatutos  de  una 
compania  anonima,  si  no  fuere  acompanada  de  un  testimonio  fehaciente  de  la 
escritura  y  estatutos  sociales  aprobados  en  junta  general  de  susoritores,  que  repre- 
senten  las  dos  terceras  partes,  al  menos,  del  capital  social. 

306  (Ch.  430).  —  307  {Ch.  431).  —  308  (Ch.  441)  supHmiendo:  <««  los  art.  427  y  440».  — 
309  (Ch.  442).  —  310  (Ch.  443).  —  311  (Ch.  444)  suprimUndose:  «por  conducto  de  un  corredor 
de  numeral).  —  312 — 314  (Ch.  445 — 448).  —  315  (Ch.  449)  diferencia:  <iLos  titulos  que  justifiquen 
el  interis  de  los  suscritores»,  «Los  titulos  provisionales  que  se  expidan  d  los  suscritores  por  las 
sumas  enteradas».  —  316—318  (Ch.  450—452).  —  319  (Ch.  454).  —  320  (Ch.  456  primer  inciso).  — 
321  (Ch.  457).  —  322  (Ch.  458).  —  323  (Ch.  459)  diferencia:  oautorizacidn  del  Presidente  de  la 
Republican,  mprobacidn  de  los  estatutos».  —  324  (Ch.  460)  refiriindose  d  los  art.  272  y  277. 

325.  Los  administradores  presentaran  a  la  Junta  General,  en  las  epocas  en 
que  se  reuna,  una  memoria  razonada  acerca  de  la  situacion  de  la  sociedad,  acom- 
panada de  un  balance  de  haberes  y  deudas  y  de  un  inventario  detallado  y  preciso 
de  las  existencias.  (El  inciso  segundo  de  este  articulo,  concuerda  con  el  inciso  ter- 
cero  del  articulo  461  de  Chile.) 

326  (Ch.  462).  —  327  (Ch.  463)  agregando  en  el  inciso  primero:  <que  los  estatutos  determinen*. 
—  328  (Ch.  464)  incises  primero  y  tercero  suprimiendo  el  inciso  segundo.  —  329  (Ch.  465)  refirUn- 
dose al  capitulo  4yd  <ieste  capituloK  —  330 — 333  (Ch.  466 — 469)  468  diferencia:  iPresidente*. 
*Gobierno»,  469:  «pdrrafo»,  <icapitulo»^). 

Capitulo  IX.     Disposiciones  relativas   a  la  sociedad  en  comandita. 

334—337  (Ch.  470—473)^). 

Capitulo  X.     De  la  comandita  simple. 

338 — 344  (Ch.  474—480)  474  diferencia:  <tpdrrafosi>,  «capitulos»:  475  d  los  art.  235  y  237, 
480  al  art.  320.  —  345—354  (Ch.  481—490)  486  refiri4ndose  d  los  art.  341  y  348. 


deuda  procedente  de  la  compania,  sino  dejdndoles  lo  necesario  para  su  subsistencia, 
y  quedando  obligados  por  el  resto  para  cuando  mejoren  de  fortuna.  No  gozan  de  este 
beneficio  los  socios  que  tengan  algun  arte  u  oficio  con  que  subsistir. 

')  Art.  675  C.  C.  —  672  C.  C:  La  obligacion  de  rendir  cuentas  que  tienen 
todos  los  que  administran  bienes  ajenos,  prescribe  por  el  termino  de  diez  anos.  — 
673  inciso  1.°  C.  C:  La  prescripcion  de  la  obligacion  de  dar  cuentas,  comienza  a 
correr  desde  el  dia  en  que  el  obligado  termina  su  administracion,  y  la  del  resultado 
liquido  de  aquellas  desde  el  dia  en  que  la  liquidacion  es  aprobada  por  los  interesados 
6  por  sentencia  que  cause  ejecutoria. 

1)  Decreto  Legislativo  No.  205. 

2)  No  encontramos  ni  aplicacion  racional  al  concepfo  de  este  articulo  relativo 
d  que  no  figure  en  la  Escritura  social  el  nombre  de  los  socios  capitalista.  Lo  atribuiria- 
mos  d  error  tipogrdfico  del  Codigo  de  Guatemala,  creyendo  que  deberia  leerse:  «razon 
sociah  6  «extracto  de  la  escritura  sociah,  si  no  fuera  porque  consta  tambien  en  los  Codigos 
de  Chile  y  de  Colombia.  Que  el  nombre  de  los  comanditarios  no  aparezca  en  la  razon 
social,  ni  en  el  extracto  que  se  publica  6  inscribe  en  el  registro  publico,  nos  parece  ade- 
cuado,  tal  como  lo  prescriben  y  sancionan  nuestro  Codigo  para  la  Comandita  simple, 
y  el  Codigo  Espanol  y  el  Frances  para  toda  sociedad  en  comandita.  Pero  no  creemos 
que  deba  suprimirse  en  el  contrato  social  la  concurrencia  de  una  de  las  partes. 
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Chapter  VIII.     Limited  companies. 

300  (Ch.  424).  —  301  {Ch.  425)  making  reference  to  arts.  235,  238,  240,  241,  242,  244,  291 
and  292.  —  302  (Ch.  426)  referring  to  the  last  number  of  art.  237. 

303.  The  articles  of  association  of  limited  companies  shall  be  submitted  to  the 
approbation  of  the  Government,  as  also  the  alterations  and  modifications  made 
therein. 

304.  The  extension  of  companies  which  are  formed  for  a  certain  time  shall 
also  be  submitted  to  the  approbation  of  the  Government,  and  the  like  authorisation 
is  necessary  for  dissolution  before  the  agreed  time,  or  outside  the  cases  appointed 
by  the  law. 

305.  No  application  which  concerns  the  approbation  of  the  articles  of  a  hmited 
company  shall  be  allowed  to  proceed,  unless  it  is  accompanied  by  an  authenticated 
copy  of  the  contract  of  association  and  the  articles  of  the  company  as  approved 
by  a  general  meeting  of  shareholders  representing  at  least  two  third  parts  of  the 
capital  of  the  company. 

306  (Ch.  430).  —  307  (Ch.  431).  —  308  (Ch.  441)  with  the  omission  of  "in  articles  427  and 
440".  —  309  (Ch.  442).  —  310  (Ch.  443).  —  311  (Ch.  444)  with  the  omission  of  "through  an  authorised 
broker".  —  312 — 314  (Ch.  445 — 448).  —  315  (Ch.  449)  put  "the  provisional  certificates  issued 
to  the  subscribers  for  the  sums  paid  up"  instead  of  "the  certificates  which  prove  the  interest  of  the 
subscribers".  —  316—318  (Ch.  450—452).  —  319  (Ch.  454).  —  320  (Ch.  456,  first  paragraph). 
—  321  (Ch.  457).  —  322  (Ch.  458).  —  323  (Ch.  459)  put  "approbation  of  the  articles"  instead  of 
"authorisation  of  the  President  of  the  Republic".  —  324  (Ch.  460)  refer  to  articles  272  and  277. 

325.  At  the  times  at  which  it  assembles,  the  administrators  shall  present  to 
the  general  meeting  a  reasoned  report  as  to  the  position  of  the  company,  ac- 
companied by  a  balance  sheet  of  the  assets  and  liabilities  and  by  a  detailed  and  pre- 
cise inventory  of  the  stock  in  trade.  (The  second  paragraph  of  this  article  agrees 
with  the  third  paragraph  of  article  461  of  Chile). 

326  (Ch.  462).  —  327  (Ch.  463)  adding  in  the  first  paragraph  "which  is  fixed  by  the  articles" 
- —  328  (Ch.  464)  paragraphs  1  and  3,  omitting  paragraph  2.  —  329  (Ch.  465)  referring  to  Chapter  4 
and  to  "this Chapter".  —  330 — 333  (Ch.466 — 469)  in  468  put  "Government"  instead  of  "President" 
and  in  469,  "Chapter"  instead  of  "Section"  ^). 

Chapter  IX.    Provisions  relating  to  limited  partnerships. 

334—337  (Ch.  470—473)^). 

Chapter  X.    The  simple  limited  partnership. 

338 — 344  (Ch.  474 — 480)  in  474  put  "Chapters"  instead  of  "Sections",  in  475  put  235  and  237, 
in  480  put  art.  320.  —  345—354  (Ch.  481—490)  in  486  refer  to  arts.  341  and  348. 


payment  of  the  debts  arising  from  the  partnership ,  without  leaving  them  what  is  neces- 
sary for  their  subsistence,  but  they  remain  bound  in  respect  of  the  rest  in  the  event  of 
their  fortune  improving.  Partners  who  have  any  art  or  craft  whereby  to  subsist  do 
not  enjoy  this  benefit." 

'')  Art.  675  C.  C.  —  672  C.  C:  "The  obligation  to  render  accounts  to  which  all 
persons  who  administer  the  property  of  another  are  subject,  is  prescribed  by  the  term 
of  ten  years."  —  673  paragraph  1  C.  C.:  "Prescription  of  the  obligation  to  render  ac- 
counts commences  to  run  from  the  day  whereon  the  obligor  terminates  his  administra- 
tion, and  that  for  the  net  result  thereof,  from  the  day  whereon  the  liquidation  is  approved 
by  the  persons  interested  or  by  final  judgment." 

1)  Legislative  Decree  No.  205. 

2)  We  do  not  find  any  reasonable  application  for  the  notion  in  this  article  of  the 
names  of  the  capitalist  partners  not  appearing  in  the  articles  of  partnership.  We  are 
inclined  to  attribute  it  to  a  typographical  error  in  the  Code  of  Guatemala,  thinking  that 
it  ought  to  read:  "firm-name"  or  "summary  of  the  articles  of  partnership" ,  were  it 
not  that  it  also  appears  in  the  Codes  of  Chile  and  Colombia.  That  the  names  of  the  lirnited 
partners  should  not  appear  in  the  firm  name  or  in  the  summary  which  is  to  be  published 
or  inscribed  in  the  public  register,  appears  to  us  to  be  reasonable,  as  it  is  also  prescribed 
by  our  Code  for  the  simple  limited  partnership  and  by  the  Spanish  and  French  Codes 
for  all  limited  associations.  But  we  do  not  think  that  the  inclusion  of  one  of  the  parties 
ought  to  be  suppressed  in  the  articles  of  partnership. 
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oosas  prestadaa. 

Capitulo  XI.     De  la  comandita  por  acciones. 

355  (Ch.  491)  diferencia:  <tpdrrafof>,  <icapitulo».  —  356 — 361  (Ch.  492 — 497)  493  diferencia: 
incisos  primero:  «la  cuaria  parte»,  <<la  tercera  partem.  —  362  (Ch.  498,  incisos  primero  y  segundo) 
suprimiendo  el  inciso  tercero.  —  363  {Ch.  499)  diferencia  al  final:  tuna  memoria  acerca  de  los 
inventarios,  etc.»,  tuna  memoria  comprensiva  de  la  situacion  de  la  sociedadi>.  —  364 — 365  (Ch.  500, 
501).  —  366  (Ch.  502)  diferencia  al  final:  tpor  inventarios  regulares  y  sincerosD,  tpor  balances 
formales».  —  367—370  (Ch.  503—606)  refiri&ndose  503  d  los  art.  356—358,  504  d  356,  357  y  359. 

Capitulo  XII.     De  la  asociacion  6  cuentas  en  participacion. 

371—375  (Ch.  507-511). 

Titulo  VI.    Prestamos  y  r^ditos  de  las  cosas  prestadas. 

376.1)  Para  que  los  prestamos  se  tengan  por  mercantiles  es  necesario:  1.°  Que 
versen  entre  personas  calificadas  de  comerciantes,  con  arreglo  a  este  oodigo  6  que 
al  menos  el  deudor  sea  comerciante;  —  2.°  Que  se  contraigan  en  el  concepto  y  con 
espresion  de  que  las  cosas  prestadas  se  destLaan  a  actos  de  comercio  y  no  para  necesi- 
dades  ajenas  de  este. 

Faltando  cualquiera  de  estas  dos  condiciones,  se  consideraran  como  prestamos 
ordinarios  y  se  rejiran  por  las  leyes  comunes. 

377.2)  Los  comerciantes  que  retarden  el  pago  de  sus  deudas  despues  de  cumplidos 
los  plazos  estipulados  con  sus  prestadores,  quedan  obUgados  a  pagar  el  redito  que 
corresponda  al  importe  de  aquellos  desde  el  dia  en  que  conste  en  forma  autentica 
que  fueron  interpelados  al  pago,  bien  en  virtud  de  providencia  judicial,  6  de  simple 
requerimiento  extrajudicial  que  les  haga  el  acreedor  por  ante  un  Escribano  publico. 

La  interpelacion  es  tan  solo  necesaria  en  los  documentos  endosables,  pues  si  no 
tuvieren  esta  caUdad,  el  simple  vencimiento  del  plazo  constituye  al  deudor  en  la 
obligacion  de  pagar  reditos  por  la  demora  del  pago. 

378  (Ch.  795)3).  _  379  (CA.  796)*). 

380.S)  En  los  prestamos  hechos  en  dinero  por  una  cantidad  determinada,  cumple 
el  deudor  con  devolver  igual  cantidad  numerica  con  arreglo  al  valor  nominal  que 
tenga  la  moneda  cuando  se  haga  la  devoluoion. 

Pero  si  el  prestamo  se  hubiere  contraido  sobre  monedas  especificamente  deter- 
minadas,  con  condicion  de  devolverlo  en  otras  de  la  misma  especie,  se  cumplira  asi 
por  el  deudor  aun  cuando  sobrevenga  alteracion  en  el  valor  nominal  de  las  m.onedas 
que  recibio. 

381  (Ch.  800)% 

382.  Si  el  deudor  pagare  voluntariamente  reditos  del  prestamo  sin  haberlos 
estipulado,  se  tendra  este  pago  como  una  compensacion  del  uso  del  dinero  y  no  podra 
pedirse  su  restitucion. 


1)  Art.  1903  d  1906,  1908  d  1910  C.  C.  —  1902  C.  C:  Mutuo  es  un  contrato 
real  por  el  que  una  persona  entrega  a  otra  cierta  cantidad  de  cosas  fungibles,  con  el 
cargo  de  que  se  le  devuelva  otro  tanto  de  la  misma  especie  y  calidad.  ■ —  1907  C.  C:  El 
que  recihe  algo  en  mutuo  es  dueno  de  la  cosa  prestada,  desde  que  se  le  entrega;  y  le 
corresponden  la  mejora,  deterioro  6  destruccion  que  sobrevenga  despues. 

2)  Art.  1916  y  1444  C.  C.  —  1911  C.  C:  El  mutuante  no  iiene  derecho  a  pedir 
que  se  le  pague  lo  que  did  en  mutuo,  antes  del  vencimiento  del  plazo,  sea  convencional 
6  legal,  d  no  ser  que  el  deudor  malverse  sus  bienes  y  no  otorgue  la  fianza  que  se  le  exija.  — 
1447  C.  C:  El  interes  legal  del  dinero,  para  los  casos  en  que  no  hay  convenio  expreso, 
es  el  de  seis  por  ciento  al  anb.    {Entendemos  que  para  las  obligaciones  civiles  tan  solo.) 

^)  En  el  mutuo  puramente  civil,  el  termino  legal  para  el  pago,  cuando  las  partes 
no  lo  fijaron,  es  de  seis  meses  segun  el  art.  1903  C.  C. 

*)  Art.  1904  C.  C:  Si  se  estipulo  en  el  contrato  que  el  mutuario  pagaria  cuando 
tuviese  medios  de  hacerlo,  sin  designarse  ningun  plazo,  lo  fijard  el  Juez,  segun  las 
circunstancias  del  deudor. 

^)  Decreto  Gubernativo  No.  595. 

6)  Art.  1917  y  1918  C.  C. 
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Chapter  XL    Partnerships  limited  by  shares. 

355  (Ch.  491)  put  "Chapter"  instead  of  "Section".  —  356—361  (Ch.  492 — 497)  in  493,  first 
paragraph,  put  "third"  instead  of  "fourth".  —  362  {Ch.  498,  first  and  second  paragraphs)  omitting 
the  third  paragraph.  —  363  (Ch.  499)  at  the  end  put  "a  comprehensive  report  of  the  position  of  the 
partnership"  instead  of  "a  report  concerning  the  inventories  etc.".  —  364 — 365  (Ch.  500,  501).  — 
366  (Ch.  502)  at  the  end  put  "by  formal  balance  sheets"  instead  of  "by  regular  and  honest  inventories" . 
—  367—370  (Ch.  503—506)  503  referring  to  arts.  356—358,  504  to  356  and  357  to  359. 

Chapter  XII.    Accidental  partnerships  or  participations. 

371—375  (Ch.  507—511). 

Title  VI.    Loans  and  the  return  on  things  lent. 

376.^)  In  order  that  loans  may  be  considered  commercial  it  is  necessary: 
1.  That  they  take  place  between  persons  who  are  qualified  as  traders  according  to 
this  Code  or  that  the  debtor  at  least  is  a  trader;  —  2.  That  the  loans  are  contracted 
with  the  notion  and  with  the  express  statement  that  the  things  lent  are  intended 
for  acts  of  commerce  and  not  for  any  needs  foreign  thereto. 

In  the  absence  of  either  of  these  two  conditions,  they  shall  be  considered  as 
ordinary  loans  and  shall  be  governed  by  the  common  law. 

377,2)  Traders  who  delay  payment  of  their  debts  after  the  expiration  of  the 
times  agreed  with  their  lenders,  are  bound  to  pay  the  interest  corresponding  to 
the  amount  thereof  from  the  day  whereon  it  is  proved  in  an  authenticated  form 
that  they  were  requested  to  pay,  either  by  virtue  of  a  judicial  order,  or  of  a  simple 
extra-judicial  request  made  to  them  by  the  creditor  in  the  presence  of  a  public 
Notary. 

The  request  is  only  necessary  in  the  case  of  indorsable  instruments,  as,  if  they 
have  not  this  character,  the  mere  expiration  of  the  time  obliges  the  debtor  to  pay 
interest  for  the  delay  in  payment. 

378  (Ch.  795)3).  _  379  ^ch.  796)^). 

380,^)  In  loans  made  for  a  certain  amount  in  money,  the  debtor  complies  by 
returning  the  same  numerical  amount  in  accordance  with  the  nominal  value  of  the 
coins  at  the  time  when  he  makes  the  return. 

But  if  the  loan  has  been  contracted  in  specifically  determined  money,  under 
the  condition  of  returning  it  in  other  moneys  of  the  same  kind,  the  debtor  shall 
thus  comply  even  when  an  alteration  supervenes  in  the  nominal  value  of  the  moneys 
which  he  received. 

381  (Ch.  800)^). 

382.  If  the  debtor  voluntarily  pays  interest  on  the  loan  without  having  agreed 
to  pay  it,  this  payment  shall  be  considered  as  a  set-off  for  the  use  of  the  money 
and  he  cannot  ask  for  its  restitution. 


1)  Arts.  1903  to  1906, 1908  to  1910  C.  C.  — 1902  C.  C:  "Mutuum  is  a  real  contract 
whereby  one  person  delivers  to  another  a  certain  quantity  of  fungible  things  under  the 
obligation  of  returning  him  as  much  of  the  same  species  and  quality."  —  1907  C.  C: 
"The  receiver  of  something  as  a  mutuum  is  owner  of  the  thing  lent 'from  the  time  when 
it  is  delivered  to  him;  and  to  him  pertain  the  improvement,  deterioration  or  destruction 
which  may  subsequently  happen." 

2)  Arts.  1916  and  1444  C.  C.  —  1911  C.  C:  "The  lender  of  a  fungible  is  not  e«- 
titled  to  seek  delivery  of  what  he  has  so  lent,  before  the  expiration  of  the  time,  whether 
it  be  conventional  or  legal,  unless  the  debtor  misapplies  his  property  and  fails  to  give 
the  security  required  of  him."  —  1447  C.  C:  "For  cases  wherein  there  is  no  express 
agreement,  the  legal  interest  on  money  is,  six  per  cent,  per  annum."  {This  refers  to 
civil  obligations  only.) 

^)  In  a  purely  civil  mutuum,  the  legal  term  for  payment  is  six  months  according 
to  article  1903  C.  C.  when  the  parties  have  not  fixed  it. 

*)  Art.  1904  C.  C:  "If  it  has  been  stipulated  in  the  contract  that  the  borrower  is 
to  pay  when  he  has  the  means  of  so  doing,  without  naming  any  time,  the  Judge  shall 
fix  it  according  to  the  circumstances  of  the  debtor. 

^)  Decree  of  the  Government  No.  595. 

6)  Arts.  1917  and  1918  C.  C. 
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383.^)  El  convenio  6  pacto  hecho  sobre  pago  de  reditos  del  pr6stamo  durante 
el  plazo  estipulado  para  que  el  deudor  goce  de  la  cosa  prestada,  se  entiende  prorro- 
gado  despues  de  trascurrido  aquel  por  el  tlempo  que  se  demore  la  devolucion  del 
capital. 

384.  Cuando  por  cualquiera  causa  se  retarde  indebidamente  el  pago  de  algun 
credito  no  endosable,  en  que  no  se  haya  estipulado  intereses,  se  abonara  al  acreedor 
el  redito  comercial  hasta  que  se  verifique  el  pago. 

385.2)  No  se  debe  redito  de  reditos  devengados  en  los  prestamos  meroantiles 
ni  en  otra  especie  de  deuda  comercial,  naientras  que  heeha  Hquidacion  de  estos,  no 
se  incluyan  en  un  nuevo  contrato  como  aumento  de  capital,  6  que  biendecomun 
acuerdo  6  por  una  declaracion  judicial  se  fije  el  saldo  de  cuentas  incluyendo  en  el 
los  reditos  devengados  hasta  entonces,  y  los  cuales  no  podran  tener  lugar  sino  cuando 
las  obUgaciones  de  que  procedan  est6n  vencidas  y  sean  exijibles  de  contado. 

386.  Despues  de  intentada  la  demanda  judicial  contra  el  deudor  por  el  capital 
y  reditos,  no  puede  hacerse  acumulacion  de  los  que  se  vayan  devengando  para  formar 
un  aumento  de  capital  que  produzca  reditos. 

387.  Siempre  que  un  acreedor  haya  dado  documento  de  recibo  a  su  deudor  por 
la  totahdad  del  capital  de  la  deuda,  sin  reservarse  espresamente  la  reclamacion  de 
reditos,  se  tendran  estos  por  condonados. 

Titulo  VII.    Depositos  mercantiles.')*)") 

388.  El  deposito  no  se  cahfica  de  mercantil  ni  esta  sujeto  a  las  reglas  especiales 
de  los  de  su  clase,  sino  reune  las  circunstancias  siguientes:  1.°  Que  el  depositante 
y  el  depositario  tengan  la  calidad  de  comerciantes ;  —  2.°  Que  las  cosas  depositadas 
sean  objetos  de  comercio ;  —  3.  °  Que  se  haga  el  deposito  a  consecuencia  de  una  ope- 
racion  mercantil. 

389.  El  deposito  mercantil  da  derecho  al  depositario  a  exijir  una  retribucion 
cuya  cuota  sera  la  que  hayan  convehido  las  partes,  6  en  su  defecto,  la  que  tengan 
establecida  los  aranceles  6  el  uso  de  cada  plaza. 

390.  El  deposito  se  constituye  y  acepta  en  los  mismos  terminos  que  la  comision 
ordinaria  de  comercio. 

391.^)  Las  obhgaciones  respectivas  del  depositario  y  depositante  de  efectos  de 
comercio,  son  las  misraas  que  se  prescriben  con  respecto  a  los  comitentes  y  comisionistas. 

392.  El  error  acerca  de  la  identidad  personal  del  depositante  y  depositario, 
6  acerca  de  la  sustancia,  calidad  6  cantidad  de  la  cosa  depositada,  no  invalida  el 
contrato. 


1)  Art.  277  Decreto  272:  El  deudor  puede  pagar  lo  que  recihio  en  mutuo  antes 
del  tiempo  convenido  con  el  mutuante,  pero  sin  mengua  de  los  intereses  que  corresponden 
hasta  el  vencimiento,  salvo  pacto  en  contrario.  —  1921  C.  C:  En  el  mutuo  no  se  deben 
intereses,  sino  en  el  caso  de  estar  pactados;  y  los  intereses  serdn  los  convenidos. 

2)  Art.  282  Decreto  272:    Es  libre  la  capitalizacion  de  los  intereses. 

^)  Art.  1947  C.  C:  Deposito  es  un  contrato  real  por  el  que  una  persona  recibe 
de  otra  alguna  cosa  para  custodiarla,  ohligdndose  d  devolverla  cuando  la  pida  el  de- 
positante. 

*)  La  disposicion  de  este  articulo  difiere  de  la  vigente  para  los  depositos  civiles, 
los  cuales,  si  no  son  de  cardcter  judicial,  se  reputan  gratuitos  en  defecto  de  convenio. 
Art.  285  Decreto  272. 

6)  Art.  1948,  1949,  1955  y  1981  C.  C. 

6)  Art.  1950,  1957,  1959  d  1963,  1965  d  1967,  1969,  1971  d  1977  C.  C.  — 
1968  C.  C:  El  depositario  no  debe  restituir  el  deposito  a  la  misma  persona  de  quien 
lo  recibio:  1. °  Si  algun  Juez  manda  retenerlo;  —  2.°  Si  aparece  que  la  cosa  pertenecia 
d  otra  persona,  6  que  habia  sido  robada.  —  286  Decreto  272:  Los  depositarios  que 
reJmsen  entregar  el  deposito,  fuera  de  los  casos  expresados  en  el  art.  1968,  serdn  con- 
denados  d  devolver  la  cosa  6  su  estimacion,  y  d  pagar  los  intereses,  danos  y  perjuiciost 
Sufrirdn,  ademds,  las  penas  senaladas  en  el  Codigo  Penal,  si  negaren  el  deposito  y 
les  fuere  probado  en  juicio.    390  No.  4.°  y  392  C.  P. 
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383.^)  An  agreement  or  bargain  made  as  to  payment  of  interest  on  a  loan 
during  the  time  stipulated  for  the  debtor  to  enjoy  the  thing  lent,  is  understood 
to  be  extended  after  the  time  has  expired  for  the  time  during  which  he  delays  to 
return  the  principal. 

384.  When  for  any  reason  the  payment  of  an  unindorsable  credit  is  unduly 
delayed  and  no  interest  has  been  agreed  therein,  the  creditor  shall  be  paid  the 
commercial  interest  until  payment  is  made. 

385.2)  In  commercial  loans  and  all  other  kinds  of  commercial  debts,  com- 
pound interest  is  not  payable,  until  on  the  settlement  of  the  interest  it  is  in- 
cluded in  a  new  contract  as  an  increase  of  principal,  or  when,  either  by  mutual 
agreement  or  by  a  declaration  of  a  Court,  the  balance  of  the  accounts  is  fixed 
including  therein  the  interest  earned  up  to  that  time,  and  that  which  could  not 
arise  except  when  the  obligations  from  which  it  arises  are  due  and  payable  in 
ready  money. 

386.  After  the  judicial  claim  has  been  brought  against  the  debtor  for  the  prin- 
cipal and  interest,  future  interest  cannot  be  added  to  the  principal  so  as  to  form 
an  increase  in  the  interest-producing  principal. 

387.  Whenever  a  creditor  has  given  a  document  of  receipt  to  his  debtor  for 
the  whole  of  the  principal  of  the  debt,  without  expressly  reserving  a  claim  for  in- 
terest, this  shall  be  held  to  be  released. 

Title  VII.    Commercial  deposit. 

388.^ )  *)  5)  Deposit  is  only  characterised  as  commercial  and  so  subject  to  the  special 
rules  of  that  kind  of  deposit,  when  it  combines  the  following  circumstances :  1 .  That 
the  depositor  and  depositary  have  the  character  of  traders ;  —  2.  That  the  things 
deposited  are  the  subject  matter  of  commerce;  —  3.  That  the  deposit  is  effected 
in  consequence  of  a  commercial  transaction. 

389.  A  commercial  deposit  entitles  the  depositary  to  demand  a  reward,  the 
amount  whereof  shall  be  that  which  the  parties  have  agreed,  or  -in  default  thereof, 
that  which  is  estabhshed  by  the  tariffs  or  usage  of  each  market  or  place. 

390.  A  deposit  is  constituted  and  accepted  in  the  same  terms  as  an  ordinary 
commercial  agency. 

391.^)  The  respective  obhgations  of  the  depositary  and  depositor  of  commercial 
securities  are  the  same  as  are  laid  down  with  respect  to  principals  and  commission 
agents. 

392.  A  mistake  as  to  the  identity  of  the  person  of  the  depositor  or  deposit- 
ary, or  as  to  the  substance,  quahty  or  quantity  of  the  thing  deposited,  does  not 
invalidate  the  contract. 


1)  Ari.  277  Decree  272:  "The  debtor  may  pay  what  he  has  received,  as  a  mutuum 
before  the  time  agreed  with  the  lender,  hut  without  diminution  of  the  interest  up  to  the 
expiration  thereof,  saving  any  bargain  to  the  contrary."  —  1921  C.  C:  "Interest  is 
only  due  on  a  mutuum  when  it  is  agreed;  and  in  that  case  the  interest  shall  he  that 
agreed." 

2)  Art.  282  Decree  272:  "Capitalisation  of  interest  is  allowed." 

3)  Art.  1947  C.  C:  "Deposit  is  a  real  contract  whereby  one  person  receives  some 
thing  from  another  for  the  purpose  of  its  custody,  under  the  obligation  of  returning  it 
when  the  depositor  asks  for  it." 

*)  The  provision  in  this  article  differs  from  that  in  force  for  civil  deposits,  which, 
if  they  are  not  of  a  judicial  character,  are  considered  to  be  gratuitous,  in  default  of  agree- 
ment.  Art.  285  Decree  272. 

5)  Arts,  1948,  1949,  1955  and  1981  C.  C. 

6)  Arts.  1950,  1957,  1959  to  1963.  1965  to  1967,  1969,  1971  to  1977  C.C.:  1968 
C.C.  "The  depositary  must  not  return  the  deposit  to  the  same  person  as  he  received  it  from: 
1.  If  a  Judge  orders  him  to  retain  it;  —  2.  If  it  appears  that  the  thing  belonged  to  another 
person,  or  had  been  stolen".  —  286  Decree  272:  "Depositaries  who  refuse  to  deliver 
the  deposit,  apart  from  the  cases  expressed  in  article  1968,  shall  be  condemned  to  return 
the  thing  or  the  valuation  thereof,  and  to  pay  interest  and  damages.  They  shall  also 
suffer  the  penalties  named  in  the  Criminal  Code,  if  they  deny  the  deposit  and  this  is 
proved  in  the  proceedings."   390  No.  4  and  392  P.  C. 
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393.1)  El  contrato  de  deposito  no  puede  tener  pleno  efecto  sino  entre  personas 
oapaces  de  contratar.  Si  no  lo  fuere  el  depositante,  el  depositario  oontraera  sin  em- 
bargo, todas  las  obligaciones  de  tal.  Y  si  no  lo  fuere  el  depositario,  el  depositante 
tendra  solo  accion  para  reclamar  la  cosa  depositada  mientras  este  en  poder  del 
depositario;  y  a  falta  de  esta  circunstancia,  tendra  solo  accion  personal  contra 
el  depositario,  hasta  concurrencia  de  aquello  en  que  por  el  deposito  se  hubiese 
hecho  mas  rico,  quedandole  a  salvo  el  derecho  que  tuviere  contra  terceros  posee? 
dores  y  sin  perjuicio  de  la  pena  que  las  leyes  impongan  al  depositario  en  caso 
de  dolo. 

394.2)  El  depositario  de  una  cantidad  de  dinero  no  puede  usar  de  ella,  y  si  lo 
hiciere,  quedan  a  su  cargo  todos  los  perjuicios  que  ocurran  en  la  cantidad  depositada 
y  satisfara  al  depositante  el  maximo  de   interes  corriente  en  la  plaza. 

395.  Si  el  deposito  del  dinero  se  consti tuyere  con  espresion  de  las  monedas  que 
se  entregan  al  depositario,  correran  por  cuenta  del  depositante  los  aumentos  6  bajas 
que  sobrevengan  en  su  valor  nominal. 

Consistiendo  el  deposito  en  documentos  de  credito  que  devengan  reditos,  estara 
a  cargo  del  depositario  su  cobranza,  asi  como  tambien  evacuar  las  diUjencias  que  scan 
necesarias  para  conservarles  su  valor  y  efectos  legales. 

Titulo  Vni.    Fianzas  mercantiles.')*)') 

396.  Para  que  una  fianza  se  considere  mercantil,  no  es  necesario  que  el  fiador 
sea  comerciante,  siempre  que  lo  sean  los  principales  contratantes  y  que  la  fianza 
tenga  por  objeto  asegurar  el  cumpHmiento  de  un  contrato  mercantil. 

1)  Art.  1968  C.  C:  El  depositario  no  debe  restituir  el  deposito  a  la  misma  per- 
sona de  quien  lo  recibio:  4.  °  Si  el  depositante  era  menor,  6  mujer  casada,  u  otra  persona 
incapaz  de  contratar;  —  5.°  Si  el  depositante  se  ha  hecho  incapaz  por  locura  u  otra 
causa  de  interdiccion  judicial,  despues  del  deposito.  —  Art.  1970  C.  C. 

2)  Art.  1964  C.  C:  Cuando  el  depositante  permite  al  depositario  que  use  del 
deposito,  el  contrato  se  convierte  en  mutuo,  si  lo  depositado  es  dinero  u  otra  cosa  fun- 
gible como  trigo,  vino,  etc.,  6  en  comodato  si  no  es  de  aquellas  que  se  consumen  con  el 
primer  uso,  como  un  caballo,  un  reloj,  etc.  En  estos  casos  se  observard  respectivamente 
lo  dispuesto  en  los  dos  pdrrafos  que  preceden. 

^)  Art.  2218  C.  C:  Fianza  es  un  contrato  por  el  cual  una  persona  se  compro- 
mete  a  responder  por  las  obligaciones  de  otra,  para  el  caso  de  que  esta  no  las  cumpla. 
—  Art.  2219  C.  C. 

*)  Art.  324  Decreto  272:  Todo  fiador  puede  pedir  que  su  fiado  lo  exhonere  de 
la  fianza:  1.°  Si  el  6  el  fiador  estdn  para  ausentarse  de  la  Republica;  —  2.°  Si  el 
deudor  ha  sufrido  menoscabo  en  sus  bienes,  de  modo  que  se  halle  en  riesgo  de  ser  insol- 
vente;  —  3.°  Si  se  obligo  a  relevarle  de  la  fianza  en  tiempo  determinado  y  este  ha  tras- 
currido;  y  4.°  Si  han  pasado  cinco  anas,  no  teniendo  la  obligacion  principal  termino 
fijo,  y  no  siendo  la  fianza  por  titulo  oneroso.  Puede  tambien  pedir  que  le  asegure  las 
resultas  de  la  fianza,  aun  antes  de  hdber  pagado:  1.°  En  todos  los  casos  en  que  puede 
pedir  se  la  exhoneracion;  y  2.°  Cuando  se  ha  vencido  el  plazo  de  la  obligacion  principal.  — 
2236  C.  C:  En  cualquiera  de  los  casos  del  articulo  anterior,  podrd  el  Juez  compeler 
al  fiado  hasta  con  el  embargo  de  la  cantidad  afianzada. 

5)  Art.  2220,  2221,  2241  a  2244  C.  C.  y  322  Decreto  272.  —  2222  C.  C:  Solo 
quedard  obligado  el  fiador,  por  aquello  a  que  expresamente  se  hubiese  obligado.  — 
2223  C.  C:  No  puede,  sin  embargo,  el  fiador  obligarse  por  mayor  cantidad  ni  con  mas 
gravdmen  que  el  fiado.  —  2224  C.  C:  La  fianza  que  exceda  de  la  obligacion  principal 
en  cantidad  6  gravdmen,  se  tendrd  por  no  hecha  en  cuanto  al  exceso.  —  2225  C.  C: 
Los  fiadores  se  obligan:  1.°  Simplemente,  cuando  se  sujetan  d  cumplir  la  obligacion 
del  fiado,  en  caso  de  que  este  no  lo  verifique;  —  2.°  Mancomunada  6  solidariamente 
entre  si,  cuando  prometen  que  en  defecto  del  fiado,  cumplird  cualquiera  de  ellos  la 
obligacion  principal;  —  3.°  Mancomunadamente  con  el  deudor  cuando  convienen  en 
ser  responsables  indisfintamente,  ellos  6  el  deudor,  por  toda  la  obligacion.  —  2226  C.  C: 
Los  fiadores  simples  no  serdn  responsables  sino  d  prorrata,  y  despues  que  conste  que 
el  fiado  no  tiene  con  que  pagar,  ni  puede  cumplir  la  obligacion  que  contrajo.  —  321 
Decreto  272:  Los  fiadores  simples  gozan  de  los  beneficios  siguientes:   1.  °  El  de  orden, 
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393.1)  The  contract  of  deposit  can  only  have  its  full  effect  as  between  persons 
who  are  legally  capable  of  contracting.  .When  the  depositor  is  not  so  capable^ 
the  depositary  shall,  nevertheless,  contract  aU  the  obhgations  of  that  character. 
And  if  the  depositary  is  not  so  capable,  the  depositor  shall  only  have  a  right  of 
action  for  reclaiming  the  thing  deposited  as  long  as  it  is  in  the  control  of  the  deposit- 
ary; and  failing  this  fact,  he  shall  only  have  a  right  of  personal  action  against  the 
depositary,  to  the  extent  by  which  he  has  become  richer  through  the  deposit, 
without  prejudice  to  his  right  against  third  persons  in  possession  and  without 
prejudice  to  the  penalty  imposed  by  the  law  on  the  depositary  in  case  of  fraud. 

394.2)  The  depositary  of  a  sum  of  money  may  not  make  use  thereof,  and  if 
he  does  so,  the  losses  which  occur  in  the  sum  deposited  shaU  be  borne  by  him 
and  he  shall  pay  the  depositor  the  maximum  interest  which  is  current  in  the  market 
gr  place. 

395.  When  a  deposit  of  money  is  constituted  expressing  the  moneys  which 
are  dehvered  to  the  depositary,  the  rises  or  falls  which  supervene  in  its  nominal 
value  shall  accrue  to  the  account  of  the  depositor. 

When  the  deposit  consists  of  documentary  credits  which  earn  interest,  it  shall 
be  the  duty  of  the  depositary  to  collect  it,  as  also  to  take  the  necessary  steps  to 
protect  their  value  and  legal  effects. 

Title  VIII.    Commercial  guaranties.')*)') 

396.  For  a  guaranty  to  be  considered  commercial,  it  is  not  necessary  for  the 
guarantor  to  be  a  trader,  provided  that  the  principal  contracting  parties  are  so 
and  that  the  guaranty  is  intended  to  assure  the  fulfilment  of  a  commercial  contract. 

1)  Art.  1968  C.  C:  "The  depositary  must  not  return  the  deposit  to  the  same  person 
as  he  received  it  from:  4.  When  the  depositor  is  a  minor,  or  a  married  woman,  or  some 
other  person  incapable  of  contracting;  —  5.  When  the  depositor  has  become  incapable 
through  insanity  or  some  other  ground  for  judicial  interdiction,  after  the  deposit."  — 
Art.  1970  C.  C. 

^)  Art.  1964  C.  C:  "When  the  depositor  permits  the  depositary  to  make  use  of 
the  deposit,  the  contract  is  converted  into  a  mutuum,  if  the  thing  deposited  is  money 
or  other  faugible  thing,  such  as  wheat,  wine,  etc.,  or  into  a  commodatum,  when  it  does 
not  refer  to  things  which  are  consumed  by  the  first  use  thereof,  such  as  a  horse,  a  watch, 
etc.   In  these  cases  the  provisions  of  the  two  preceding  paragraphs  shall  be  observed.'" 

3)  Art.  2218  C.  C:  "A  guaranty  is  a  contract  whereby  one  person  undertakes 
to  answer  for  the  obligations  of  another,  in  the  event  of  the  latter  failing  to  perform  them'' 
—  Art.  2219  C.C. 

*)  Art.  324  Decree  272:  "Every  guarantor  may  require  his  principal  to  relieve 
him  of  the  guaranty:  1.  If  he  or  the  guarantor  is  about  to  absent  himself  from  the  Re- 
public; —  2.  If  the  debtor  has  suffered  such  diminution  in  his  property  as  to  be  in  danger 
of  insolvency;  —  3.  If  he  has  undertaken  to  relieve  him  of  the  guaranty  at  a  certain 
time  and  this  time  has  expired;  —  and-4.  If  five  years  have  elapsed,  when  the  principal 
obligation  has  no  fixed  time,  and  the  guaranty  is  not  for  valuable  consideration.  He 
may  also  require  him  to  secure  him  from  the  liabilities  of  the  guaranty,  even  before  he 
has  paid:  1.  In  all  cases  wherein  he  may  apply  for  exoneration;  —  and  2.  When  the 
time  of  the  principal  obligation  has  expired."  —  2236  C.  C:  "In  any  of  the_  cases 
of  the  preceding  article,  the  judge  may  compel  the  principal  debtor  even  by  arresting  the 
sum  guaranteed." 

5)  Arts.  2220,  2221,  2241  to  2244  C.  C.  and  322  Decree  272.  —  2222  C.  C:  "A 
guarantor  is  only  bound  for  what  he  has  expressly  bound  himself."  —  2223  C.  C: 
"Nevertheless,  the  guarantor  cannot  bind  himself  for  a  larger  sum  or  with  more  onerous 
conditions  than  his  principal."  —  2224  C.  C:  "A  guaranty  which  exceeds  the  prin- 
cipal obligation  either  in  its  amount  or  its  onerous  conditions,  shall  be  considered  as 
non-existent  as  regards  the  excess."  —  2225  C.  C:  "Guarantors  bind  themselves:  1.  Sirnply 
when  they  undertake  to  perform  the  obligation  of  the  principal,  in  the  event  of  his  failing 
to  do  so;  —  2.  Jointly  or  jointly  and  severally  inter  se,  when  they  promise  that  in 
default  of  the  principal,  one  of  them  will  perform  the  principal  obligation;  — 
3.  Jointly  with  the  debtor,  when  they  agree  to  be  responsible,  both  they  and  the  debtor, 
without  distinction,  for  the  whole  obligation."  —  2226  C.  C:  "Siniple  guarantors  shall 
only  be  responsible  pro  rata,  and  after  it  is  shown  that  the  principal  debtor  is  unable 
to  pay,  or  cannot  perform  the  obligation  contracted  by  him."  —  321  Decree  272:  "Simple 
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seguros  terrestres  en  particular. 

397.  La  fianza  mercantil  se  ha  de  contraer  necesariamente  por  escrito  sin  lo 
cual  sera  de  ningun  valor  y  efecto. 

398.  Mediando  pacto  espreso  entre  el  principal  obligado  y  su  fiador,  puede  este 
exijirle  una  retribucion  por  la  responsabilidad  que  contrae  en  la  fianza. 

399.  Llevando  retribucion  el  fiador  por  haber  prestado  fianza,  no  puede  recla- 
mar  el  beneficio  de  la  ley  comun  que  autoriza  a  los  fiadores  a  exijir  el  relevo  de  la 
fianza  que  no  habiendose  contraido  por  tiempo  determinado  se  prolonga  indefini- 
damente. 

400.  Las  reglas  de  derecho  comun  sobre  las  fianzas  ordinarias  son  apUoables 
a  las  mercantiles  en  cuanto  no  sean  modificadas  por  las  disposioiones  de  este  codigo. 

Titulo  IX.   Del  seguro  en  general  y  de  los  seguros  terrestres  en  particular. 

Capitulo  I.     Definiciones. 

401  {Ch.  512).  —  402  (Ch.  513)  diferencia  inciso  5:  icomo  pSrdida  totah,  <icomo  siniestro  mayon. 

Capitulo  II.  Disposiciones  comunes  a  los  seguros  terrestres  y  tnaritimos. 

403  (Ch.  514)  diferencia:  Chileno,  <de  la  Republica».  —  404 — 437  (Ch.  515—545) 
519  suprimiendo  en  el  primer  inciso:  <ty  aun  sin  su  consentimiento  y  autorizacidn»;  refiriindose 
d  los  art.  414  y  415;  546  a  433^)^).  —  438  (Ch.  673).  —  439—449  (Ch.  550—560)  diferencia:  <ipd- 
rrafo»  «capitulo». 

Capitulo  III.  Disposiciones  especiales  relativas  a  los  seguros  terrestres. 

450  (Ch.  561)  suprimiendo  lo  siguiente:  <iconforme  d  lo  prescrito  en  el  art.  2064  del  Cddigo 
Civih.  —  451 — 457   (Ch.  562 — 568)  566  refiriindose  al  art.  411. 

Capitulo  IV.     Del  seguro  de  vida. 

458  (Ch.  569  y  570)  suprimiendo  en  el  inciso  primero:  <sactual  y  efectivo».  —  459 — 465 
(Ch.  571 — 578)  refiriindose  al  art.  405. 

que  consiste  en  no  ser  demandados  antes  que  el  fiado;  —  2.°  El  de  excusion,  que  con- 
siste  en  que  deha  averiguarse  primero  que  el  principal  deudor  carece  de  hienes,  6  no 
tiene  suficientes  para  el  pago  de  la  deuda;  —  3.°  El  de  division,  que  consiste  en  que 
la  deuda  se  pague  por  todos  los  fiadores,  dividida  por  iguales  partes.  —  2229  C.  C: 
Los  fiadores  solidarios  6  mancomunados  entre  si,  estdn  obligados,  cada  uno  por  el  todo 
de  la  deuda,  si  el  deudor  legalmente  ejecutado,  resulta  sin  bienes  con  que  pagar.  — 
323  Decreto  272:  Los  fiadores  mancomunados  entre  si  gozan  de  los  beneficios  de  orden 
y  excusion.  —  2231  C.  C:  Mancomunados  el  fiador  y  el  deudor,  cada  uno  de  ellos 
puede  ser  ejecutado  por  toda  la  deuda;  ambos  se  consideran  como  deudores  principales, 
mancomunados  entre  si.  —  2232  C.  C:  Los  fiadores  mancomunados  con  el  deudor, 
no  gozan  de  ninguno  de  los  beneficios  indicados  en  el  art.  2227.  —  2233  C.  C:  Se 
entenderd  que  los  fiadores  se  han  obligado  simplemente,  mientras  no  conste  que  se  manco- 
munaron  entre  si,  6  con  el  deudor,  6  que  renunciaron  expresamente  los  beneficios  que 
les  corresponden.  —  2234  C.  C:  Por  la  quiebra  6  insolvencia  en  que  caiga  uno  de 
los  fiadores  simples,  no  se  aumentard  la  responsabilidad  de  los  demas.  ■ — ■  325  Decreto 
272:  El  fiador  que  pague  la  deuda  en  todo  6  en  parte,  6  cumpla  la  obligacion  que  tomo 
sobre  si,  se  subrogard  respectivamente,  por  el  mismo  hecho,  en  todas  las  acciones  que 
tenia  el  acreedor  contra  el  fiado,  relativas  d  esa  deuda  u  obligacion.  —  2238  C.  C:  Ha- 
biendo  muchos  deudores  obligados  mancomunadamente,  el  fiador  que  pago  la  deuda 
tiene  derecho  contra  cada  uno  de  ellos  por  el  todo.  —  2239  C.  C:  Entre  los  cofiadores, 
el  que  satisfaga  la  deuda  6  cumple  la  obligacion  principal,  tiene  derecho  para  cobrarla 
de  los  demas,  rebajada  la  parte  que  a  prorrata  le  corresponde.  —  2240  C.  C:  Cuando 
alguno  de  los  cofiadores  es  insolvente,  se  aumenta  con  la  responsabilidad  de  este,  la 
de  los  otros  cofiadores,  si  se  obligaren  de  mancomun. 


1)  Art.  1879  C.  C:  Corresponde  al  asegurado  probar  la  perdida  de  la  cosa  si 
se  niega  por  el  asegurador. 

2)  Art.  1901  C.  C:   Todo  avaluo  de  averias  de  que  deba  ser  responsable  el  ase- 
gurador, se  hard  por  expertos  nombrados,  uno  por  el  asegurador  y  otro  por  el  asegurado. 
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397.  A  commercial  guaranty  must  of  necessity  be  contracted  in  writing,  in 
the  absence  of  which  it  shall  be  inoperative. 

398.  When  there  is  an  express  agreement  between  the  principal  and  his  guar- 
antor, the  latter  may  demand  a  reward  for  the  liabihty  which  he  contracts  by  the 
guaranty. 

399.  When  the  guarantor  obtains  a  reward  for  having  given  the  guaranty, 
he  cannot  claim  the  benefit  of  the  common  law  which  authorises  guarantors  to 
demand  rehef  from  the  guaranty  which,  not  being  contracted  for  a  certain  time, 
is  indefinitely  extended. 

400.  The  rules  of  the  common  law  as  to  ordinary  guaranties  apply  to  commer- 
cial guaranties  in  so  far  as  they  are  not  altered  by  the  provisions  of  this  Code. 

Title  IX.    Insurance  in  general  and  inland  insurance  in  particular. 

Chapter  I.    Definitions. 

401  (Ch.  512).  —  402  {Ch.  513)  paragraph  5,  put  "total  loss"  instead  of  "major  casualty" 

Chapter  II.    Provisions  common  to  inland   and  marine  insurances. 

403  (Ch.  514)  put  "of  the  Republic"  instead  of  "Chilean".  —  404—437  (Ch.  515—545)  519 
in  the  first  paragraph  omit  "and  even  without  his  knowledge  or  authority".  Referring  to  arts.  414 
and  415:  546  to  433^)^).  —  438  (Ch.  673).  —  439—449  (Ch.  550—560)  in  560  put  "Chapter" 
instead  of  "Section" 

Chapter  III.    Special  provisions  relating  to  inland  insurances. 

450  (Ch.  581)  omitting  "in  conformity  with  the  provisions  of  article  2064  of  the  Civil  Code" 
—  451—457  (Ch.  562—568)  566  referring  to  art.  411. 

Chapter  IV.     Life  assurance. 

458  (Ch.  569  and  570)  omitting  in  the  first  paragraph  "present  and  actual".  —  459 — 465 
(Ch.  571 — 578)  referring  to  art.  405. 

guarantors  enjoy  the  following  benefits:  1.  That  of  order,  which  consists  in  not  being 
sued  before  the  principal;  —  2.  That  of  excusio,  which  consists  in  that  it  must  he  first 
ascertained  that  the  principal  debtor  is  without  property,  or  has  not  sufficient  for  the 
payment  of  the  debt;  —  3.  That  of  divisio,  which  consists  in  the  debt  being  paid  by  all 
the  guarantors,  as  divided  into  equal  parts."  —  2229  C.  C:  "Guarantors  who  are  jointly 
and  severally  liable  or  jointly  liable  inter  se,  are  bound,  each  for  the  whole  of  the  debt, 
if  on  execution  being  levied  on  the  principal  debtor,  he  proves  to  be  without  property 
with  which  to  pay."  —  323  Decree  272:.  "Guarantors  who  are  jointly  liable  inter 
se,  enjoy  the  benefits  of  order  and  excusio."  —  2231  C.  €.:  "When  the  guarantor  and 
debtor  are  liable  jointly,  each  of  them  may  have  execution  levied  on  him  for  the 
whole  debt;  both  are  considered  as  principal  debtors,  liable  jointly  inter  se."  —  2232 
C.  €.:  "Guarantors  who  are  liable  jointly  with  the  debtor  do  not  enjoy  any  of 
the  benefits  mentioned  in  art.  2227."  —  2233  C.  C:  "It  shall  be  understood  that 
guarantors  are  bound  simply,  until  it  is  shown  that  they  are  liable  jointly  inter  se, 
or  with  the  debtor,  or  that  they  have  expressly  renounced  the  benefits  which  belong  to 
them."  —  2234  C.  €.:  "The  liability  of  the  others  shall  not  be  increased  by  the  bank- 
ruptcy or  insolvency  of  a  simple  guarantor."  —  325  Decree  272:  "A  guarantor  who 
pays  a  debt  in  whole  or  in  part,  or  who  performs  the  obligation  which  he  assumed,  shall 
ipso  facto  be  subrogated  to  all  the  rights  of  action  which  the  creditor  had  against  the 
debtor  relating  to  such  debt  or  obligation."  —  2238  C.  €.:  "When  there  are  several 
debtors  who  are  jointly  liable,  a  guarantor  who  has  paid  the  debt  has  a  right  against 
each  of  them  for  the  whole."  —  2239  C,  €.:  "As  between  co-guarantors,  the  one  who 
pays  the  debt  or  performs  the  principal  obligation,  is  entitled  to  recover  it  from  the 
others,  after  subtracting  the  share  which  pertains  to  him  pro  rata."  —  2240  C.  €.: 
"When  one  co-guarantor  is  insolvent,  the  liability  of  the  other  co-guarantors  is  increased 
by  his  liability,  if  they  are  liable  jointly." 

1)  Art.  1879  C.  C:  "It  lies  upon  the  assured  to  prove  the  loss  of  the  thing,  if  it 
is  denied  by  the  insurer." 

2)  Art.  1901  C.  €.:  "Every  appraisement  of  damage  for  which  the  insurer  has  to 
answer,  shall  be  effected  by  experts,  appointed  one  by  the  insurer  and  the  other  by  the 
assured." 

B    IX,  2  9 
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corriente.     Del  oontrato  y  de  las  letras  de  cambio, 

Capitulo  V.    Del  seguro  contra  incendio. 

466  [Ch.  579)  refiriindose  al  art.  40S;  y  siendo  en  el  drden  el  No.  2  =  Ch'.' 3  y  No.  3  =  Ch.  2. 
467  {Ch.  580  y  581). — 468 — 472  (Ch.582 — 586)  con  referenda  al  derecho  civil,  sin  citar  articulo^). 

Capitulo  VI.     Del  seguro  contra  los  riesgos  a  que  estan  expuestos 
los  productos  de  la  agricultura. 

473  {Ch.  587)  con  referenda  al  art.  405  y  suprimiendo  en  el  inciso  primero  la  palabra: 
miiias*.  —  474  {Ch.  488).  —  475  {Ch.  589)  suprimiendo  las  palabras:  «vinas»,  mrboledas*.  — 
476  {Ch.  590)  con  referenda  al  art.  454. 

Capitulo  VII.    Del  seguro  de  trasportes  terrestres. 

477 — 487  {Ch.  591 — 601)  593  diferenda:  <que  designa  el  art.  200*,  'que  comienza  y  concluye 
la  responsabilidad  del  porteador*^). 

Titulo  X.    Del  contrato  de  cuenta  corriente. 

488  {Ch.  602).  —  489  (Ch.  603).  —  490—504  {Ch.  605—619)  609  refiriindose  d  los  art.  488 
y  498;  suprimiindose  en  elsegundo  inciso  la  palabra:  «Legal»;  613  las  palabras:  <sfija  imiariablemente 
el  estado  de  las  reladones  juridicas  de  las  partes*^). 

Titulo  XI.    Del  contrato  y  de  las  letras  de  cambio. 
Capitulo  I.     Del  contrato  de  cambio. 

505—508  {Ch.  620—623).  —  509—515  {Ch.  625—631). 

Capitulo  II.    De  la  forma  de  las  letras  de  cambio. 

516  {Ch.  632).  —  517  {Ch.  633).  —  518.  Les  letras  de  cambio  deben  ser  jiradas  d  la  drden,  6dia  dis- 
posicion  de ;E12.°  inciso  concuerda  con  el  2.  °  inciso  del  art.  634,  Ch.  —  519 — 525  {Ch.  635 — 641). 

Capitulo  III.  De  los  terminos  de  las  letras  de  cambio  y  de  su  vencimiento. 

526  {Ch.  642,  incisos  1 — 3)  pues  suprime  los  tres  iiUimos.  —  527  {Ch.  643)  suprimiendo 
en  el  primer  inciso:  «y  las  jiradas  d  una  feria,  el  ultimo  dia  de  ella».  —  528  {Ch.  644)  suprimiendo: 
«<J  d  uno  6  muchos  usos».  —  529  {Ch.  645)  suprimiendo  en  el  primer  inciso:  «<J  usos^.  —  530  {Ch.  646) 
refiriindose  al  art.  193. 

1)  Art.  504  C.  C:  Las  cosas  corporales  son  muebles  6  inmuehles.  Muebles, 
las  que  sin  alteracion  pueAen  ser  llevadas  de  un  lugar  d  otro.  Las  demas  son  inmuehles. 
Los  animales  se  llaman  semovientes  y  estdn  comprendidos  entre  los  muebles.  —  505  C.  C: 
Pertenecen  d  la  clase  de  inmuehles:  1.°  Los  campos,  estanques,  fuentes,  edificios, 
molinos,  y  en  general  cualquiera  ohra  construida  con  adherencia  al  suelo,  para  que 
permanezca  alii  mientras  dure;  —  2.°  Los  frutos  pendientes  y  las  maderas  antes  de 
cortarse;  las  canerias,  las  herramientas,  las  prensas,  las  semillas,  los  animales  dedi- 
cados  al  cultivo,  y  todos  los  ohjetos  destinados  al  servicio  de  la  heredad;  —  3.°  Los 
materiales  que  han  formado  un  edificio  y  que  estdn  separados  de  el,  mientras  se  repara, 
y  todas  las  cosas  colocadas  en  el  fundo,  para  que  permanezcan  en  el  perpetuamente.  — 
120  Decreto  272:  Cuando  se  hable  de  los  muebles  de  una  casa,  no  se  comprenderd  en 
esta  palabra  el  dinero,  los  documentos  6  papeles,  las  colecciones  cientificas  6  artisticas, 
los  libros  6  sus  estantes,  las  medallas,  las  armas,  los  instrumentos  de  artes  y  oficios, 
las  joyas,  la  ropa  de  vestir  y  de  cama,  los  carruajes  y  caballerias  6  sus  arreos,  los  granos, 
caldos,  mercancias,  ni  en  general  otras  cosas  que  las  que  forman  el  ajuar  de  una  casa. 

2)  Art.  1899  C.  C:  Cuando  las  partes  no  hubieren  determinado  las  averias, 
se  reputardn  hajo  este  nomhre:  1.°  Todo  dano  que  sufriere  el  cargamento  6  la  cosa 
transportada  desde  que  se  cargue  hasta  que  se  descargue  en  el  lugar  d  que  fuere  destinado; 
—  2.°  Todo  gasto  extraor dinar io  6  eventual  que  sobreviniere  durante  el  transporte, 
para  la  conservacion  de  la  cosa  transportada.  —  1900  C.  C:  No  se  consideran  como 
averias  los  gastos  menudos  que,  aunque  accidentales,  ocurren  con  frecuencia  en  los 
trasportes. 

3)  Art.  2337  C.  C:  La  novacion  es  un  modo  de  extinguir  una  ohligacion  exis- 
tente  quedando  otra  nueva.  —  2341  C.  C:  El  procurador  6  mandatario  no  puede  novar 
si  no  tiene  especial  facultad  para  ello  6  no  tiene  la  libre  administracion  de  los  negocios 
del  comitente. 
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Chapter  V.    Fire  insurance. 

466  {Ch.  579)  referring  to  art.  405;  No.  2  is  Ch.  No.  3  and  No.  3  is  Ch.  No.  2.  —  467  (Ch.  580 
and  581).  —  468 — 472  (Ch.  582 — 586)  referring  to  the  Civil  Law  without  citing  the  article^). 

Chapter  VI.     Insurance  against  risks  to  which  agricultural  produce 

is  exposed. 

473  (Ch.  587)  referring  to  art.  405  and  omitting  in  the  first  paragraph  the  word  "vineyards" . 

—  474  (Ch.  588).  —  475  (Ch.  589)  omitting  the  words  "vineyards"  and  "plantations".  —  476  (Ch. 
590)  referring  to  art.  454. 

Chapter  VII.    Insurance  of  inland  carriage. 

477 — 487  (Ch.  591 — 601)  593  put  "when  the  liability  of  the  carrier  begins  and  ends"  instead 
of  "defined  by  articles  200"^). 

Title  X.    The  contract  of  current  account. 

488  (Ch.  602).  —  489  (Ch.  603).  —  490—504  (Ch.  605—619)  609  referring  to  arts.  488  and 
498:  in  the  second  paragraph  omit  the  word:  "legal":  613  the  words:  "definitely  fixes  the  state  of  the 
legal  relations  of  the  parties"^). 

Title  XI.    The  contract  and  bills  of  exchange. 
Chapter  I.    The  contract  of  exchange. 

505—508  (Ch.  620—623).  —  509—515  (Ch.  625—631). 

Chapter  II.    The  form  of  bills  of  exchange. 

516  (Ch.  632).  —  517  (Ch.  633).  —  518.   Bills  of  exchange  must  be  drawn  to  order,  or  at  the 

disposal  of ;   the  2nd  paragraph  is  the  same  as  the  2nd  paragraph  of  Ch.  art.  634.  ■ — 

519—525  (Ch.  635—641). 

Chapter  III.    The  terms  of  bills  of  exchange  and  their  maturity. 

526  (Ch.  642,  paragraphs  1 — 3),  the  last  three  are  omitted.  —  527  (Ch.  643)  in  the  first  paragraph 
omit  "and  those  drawn  payable  at  a  fair,  on  the  last  day  thereof.  —  528  (Ch.  644)  omitting  "or  at 
one  or  more  usances".  —  529  (Ch.  645)  in  the  first  paragraph  omitting  "or  usances",  —  530  (Ch. 
646)  referring  to  art.  193. 

1)  Art.  504  C.  C:  "Corporeal  things  mean  both  movables  and  immovables.  Movable 
things  are  such  as  without  alteration  can  be  taken  from  one  place  to  another.  The  others 
are  immovables.  Animals  are  called  self-moving  and  are  comprised  in  movable  things." 

—  505  C.  C:  "The  following  belong  to  the  class  of  immovables:  1.  Fields,  ponds,  springs, 
buildings,  mills,  and  in  general  all  constructed  works  which  adhere  to  the  soil,  with  the 
intention  that  they  should  there  remain  as  long  as  they  last;  —  2.  Hanging  fruit 
and  timber  before  it  is  cut;  aqueducts;  iron-work,  presses,  seed,  animals  used  for  culti- 
vation, and  all  articles  intended  for  the  service  of  the  hereditament;  —  3.  Materials 
which  have  formed  part  of  a  building  and  are  removed  therefrom  while  it  is  being  re- 
paired, and  all  things  placed  on  the  property  in  order  that  they  may  remain  thereon 
for  ever."  —  120  Decree  272:  "When  mention  is  made  of  the  'movables'  of  a  house, 
there  shall  not  be  included  in  this  word  either  money,  documents,  papers,  scientific 
or  artistic  collections,  books  or  their  bookshelves,  medals,  arms,  instruments  of  the  arts 
or  crafts,  gems,  personal  clothing  or  furniture  of  the  beds,  carriages,  horses,  their  trap- 
pings, grain,  wine,  oil,  spirits,  merchandise,  or  in  general  things  other  than  those  which 
form  the  furniture  of  a  house." 

2)  Art.  1899  C.  C:  "When  the  parties  have  not  specified  the  damage,  there  shall 
be  included  under  this  designation:  1.  All  damage  suffered  by  the  cargo  or  the  thing 
carried  from  the  time  that  it  is  embarked  until  it  is  discharged  at  the  place  to  which  it 
is  bound;  —  2.  All  extraordinary  or  accidental  expenses  which  occur  during  the  carriage, 
for  the  preservation  of  the  thing  carried."  —  1900  C.  C:  "Small  expenses,  which, 
although  accidental,  occur  with  frequency  in  transporting  are  not  considered  as 
average." 

*)  Art.  2337  C.  C:  "Novation  is  a  mode  of  extinguishing  an  existing  obligation 
by  a  fresh  obligation."  —  2341  C.  C:  "A  solicitor  or  agent  cannot  make  a  novation 
unless  he  has  a  special  power  of  attorney  for  that  purpose  or  has  the  free  administration 
of  the  business  affairs  of  his  principal." 

9* 
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Capitulo  IV.     De  las  obligaciones  del  librador. 

531 — 534  (Ch.  647 — 6S0).  —  535  {Ch.  651)  suprimUndose  en  el  primer  inciso:  <ique  se  en- 
cuentre  en  posesion  de  su  crMitoK  —  536 — 538  (Ch.  652 — 654)  652  refiriindose  al  art.  532,  654  d  533, 
534  y  535. 

Capitulo  V.     Del  endoso  y  sus  efectos. 

539—549  {Ch.  655—665)  659  refiriindose  al  aH.  545,  661  d  542. 

Capitulo  VI.     Del  librado  y  de  la  aceptacion  y  sus  efectos. 

550 — 563  {Ch.  661 — 679)  666  refiriindose  al  derecho  civil,  sin  citar  articulos;  671  supri- 
miendo:  «por  una  suma  que  no  baje  de  la  mitad  del  valor  de  la  letra»^). 

Capitulo  VII.     Del  aval  y  sus  efectos. 

564—568  {Ch.  680—684). 

Capitulo  VIII.     Del  tenedor  y  de  la  presentacidn   de   las  letras  y 

sus  efectos. 

569.  Las  letras  seran  presentadas  a  la  aceptacion  en  los  plazos  siguientes: 
Las  giradas  a  la  vista  6  a  dias  6  meses  vista,  de  una  plaza  a  otra  de  la  RepubUca, 
6  sobre  alguna  plaza  de  las  RepubUcas  de  Centre  America,  dentro  de  dos  meses 
de  su  fecha.  —  Las  giradas  en  la  Reptiblica  a  la  vista  6  a  dias  6  meses  vista  sobre 
alguna  plaza  del  continente  americano  y  sus  islas,  dentro  de  tres  meses  de  su  fecha 
y  dentro  de  seis  las  giradas  sobre  cualquiera  plaza  de  Europa.  —  Las  giradas  a 
la  vista  6  a  dias  6  meses  vista  sobre  alguna  otra  parte  del  globo,  dentro  de  nueve 
meses  de  su  fecha.  —  Las  giradas  a  dias  6  meses  de  la  fecha  6  a  un  plazo  fijo  y 
determinado,  dentro  de  los  que  ellas  designen. 

570  {Ch.  686)  diferencia:  <ipdrrafo  10»,  ocapitulo  10».  —  571  {Ch.  687). 

572.  El  portador  que  no  requiera  la  aceptacion  dentro  de  los  terminos  legales, 
aunque  haga  el  protesto  por  defecto  de  eUa,  perdera  los  derechos  que  le  confiere 
el  articulo  precedente. 

573  {Ch.  689)  refiriindose  al  art.  569.  —  574—582  {Ch.  690—698)  694  refiriindose  al  art.  555. 
—  583  {Ch.  699)  suprimiendo  al  final:  <ii  inhabilitado,  hasta  que  lo  hay  a  verificado,  para  repetirlos 
del  que  hubiese  hecho  la  indicacion». 

584.  Las  letras  no  cobradas  el  dia  de  su  vencimiento,  ni  protestadas  en  la 
oportunidad  legal,  se  tendran  por  perjvdicadas  y  en  tal  evento  caducaran  los  derechos 
del  portador  contra  el  librador  y  endosantes. 

585  {Ch.  701)  refiriindose  al  inciso  2  del  art.  582.  —  586—589  (Ch.  702—705), 

590.  El  portador  de  una  letra  extraviada  6  su  mandatario  esta  obUgado  a 
practicar  las  siguientes  diligencias:  !.»  Poner  en  noticia  del  librado  6  aceptante, 
de  una  manera  autentioa,  la  perdida  de  la  letra,  a  fin  de  que  se  excuse  de  la  acep- 
tacion 6  pago;  —  2.a  SoUcitar,  en  su  caso,  del  Tribunal  competente,.  se  prohiba  al 
librado  la  aceptacion  y  pago.  Si  la  letra  hubiere  sido  aceptada  antes  de  su  perdida, 
se  sohcitara  que  se  prohiba  el  pago  sin  el  previo  otorgamiento  de  una  fianza;  — 
3.*  Dar  pronto  aviso  de  la  perdida  a  su  endosante  y  exijirle  la  expedicion  de  un 
nuevo  ejemplar. 

591 — 594  (Ch.  708 — 711)  suprimiendo  en  el  ler.  inciso:  v:orredor*. 

Capitulo  IX.     Del  pago. 

595—604  (Ch.  712—729)  refiriindose  al  aH.  575,  720  al  513^)^). 


1)  El  Codigo  Civil  no  reglamenta  otra  promesa  que  la  de  venta;  y  ninguno  de 
los  articulos  que  contiene  el  pdrrafo  respectivo  tiene  aplicacion  al  art.  550  del  Codigo 
de  Comer cio,  como  no  sea  el  que  previene  que  ha  de  fijarse  un  plazo  para  el  cumpli- 
miento  de  la  promesa.  Los  requisitos  d  que  alude  el  articulo  que  anotamos,  son,  pues, 
los  generates  necesarios  para  toda  clase  de  contratos,  d  saber:  consentimiento;  capacidad 
para  contratar;  cosa  cierta  que  sea  materia  de  contrato;  causa  justa  para  obligarse;  y 
constancia  clara  de  la  obligacion. 

'  2)  Decreto  Gubernativo  No.  595  ya  citado. 

3)  En  el  articulo  de  Guatemala  figura  equivocada  la  palabra:  «portador»  re- 
petida  en  lugar  de  «pagador». 
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Chapter  IV.    The  obligations  of  the  drawer, 

531 — 534  {Ch.  647 — 6S0).  —  535  (Ch.  651)  omitting  in  the  first  paragraph  "who  is  in  pos- 
session of  his  credit."  —  536—538  (Ch.  662—654)  652  referring  to  arts.  532,  654  to  533,  534 
and  535. 

Chapter  V.    The  indorsement  and  the  effects  thereof. 

539—549  {Ch.  655—665)  659  referring  to  arts.  545.  661  to  542. 

Chapter  VI.    The  drawee,   the   acceptance   and  the  effects  thereof. 

550 — 563  {Ch.  661 — 679)  666  referring  to  the  Civil  Law  without  citing  the  articles;  671  omit- 
ting "for  a  sum  which  is  not  less  than  half  the  value  of  the  bill"  i). 

Chapter  VII.    The  aval  and  the  effects  thereof. 

564—568  {Ch.  680—684). 

Chapter  VIII.    The  holder.    The  presentment  of  bills  and  the  effects 

thereof. 

569.    Bills  shall  be  presented  for  acceptance  within  the  following  times: 

Those  drawn  at  sight  or  at  days  or  months  from  sight,  from  one  place  to  another 
of  the  Repubhc,  or  on  any  place  in  the  Repubhcs  of  Central  America,  within  two 
months  from  their  date.  —  Those  drawn  in  the  Repubhc  at  sight  or  at  days  or 
months  from  sight  on  any  place  in  the  American  continent  or  the  islands  thereof, 
within  three  months  from  their  date  and  those  drawn  on  any  place  in  Europe, 
within  six.  —  Those  drawn  at  sight  or  at  days  or  months  from  sight  on  any  other 
part  of  the  globe,  within  nine  months  from  their  date.  —  Those  drawn  at  days 
or  months  from  date  or  at  a  fixed  and  determined  time,  within  those  which  are 
named  therein. 

570  {Ch.  686)  put  "Chapter  X"  instead  of  "Section  10".  —  571  {Ch.  687). 

572.  A.  holder  who  fails  to  request  the  acceptance  within  the  legal  terms 
shall  lose  the  rights  conferred  on  him  by  the  preceding  article,  although  he  make 
the  protest  for  default  thereof. 

573  (Ch.  689)  referring  to  art.  569.  —  574 — 582  {Ch.  690—698)  694  referring  to  art.  555. 
—  583  (Ch.  699)  omitting  at  the  end  "and  until  he  has  paid  them,  shall  be  unable  to  sue  for  them 
from  the  person  who  has  made  the  reference." 

584.  Bills  which  are  not  collected  on  the  day  of  their  maturity,  nor  protested 
on  the  legal  occasion,  shall  be  considered  prejudiced  and  in  that  event  the  rights 
of  the  holder  against  the  drawer  and  indorsers  shall  lapse. 

585  {Ch.  701)  referring  to  paragraph  2  of  art.  582.  —  586—589  {Ch.  702—705). 

590.  The  holder  of  a  lost  bill  or  his  agent  is  bound  to  take  the  following  steps : 
1.  To  bring  the  loss  of  the  bill  to  the  notice  of  the  drawee  or  acceptor  in  an  authenti- 
cated manner,  so  that  he  may  refuse  acceptance  or  payment ;  —  2.  To  apply  in  a 
proper  case  to  the  competent  Tribunal  to  prohibit  the  drawee  from  accepting  and 
paying.  If  the  bill  has  been  accepted  before  its  loss,  an  apphcation  shall  be  made 
to  prohibit  the  payment  without  the  previous  execution  of  a  security;  —  3.  To 
give  prompt  notice  of  the  loss  to  his  indorser  and  require  him  to  issue  a  fresh  copy. 

591 — 594  {Ch.  708 — 711)  omitting  in  paragraph  1  "broker". 

Chapter  IX.    Payment. 

595—604  {Ch.   712—729)  referring  to  art.  575,  720  to  513^)^). 


1)  The  Civil  Code  only  regulates  a  promise  to  sell;  and  none  of  the  articles  contained 
in  the  corresponding  Section  apply  to  art.  550  of  the  Commercial  Code,  unless  it  is 
the  one  which  provides  that  a  time  has  to  be  fixed  for  the  performance  of  the  promise. 
The  requirements  to  which  the  article  now  being  annotated  alludes,  are,  then,  those 
which  are  generally  necessary  for  contracts  of  all  kinds,  that  is  to  say;  consent;  legal 
capacity  for  contracting;  a  certain  thing  which  is  the  subject-matter  of  the  contract; 
lawful  causa  as  the  foundation  of  the  obligation;  and  a  clear  statement  of  the  obligation. 

2)  Government  Decree  No.  595,  already  cited. 

^)  In  the  Guatemala  article  the  word  "holder"  appears  by  mistake  for  "payer" . 
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vales  6  pagar^es  a  la  orden. 

Capitulo  X.     De  los  protestos. 

605—607  (Ch.  722—724).  —  608  {Ch.  725)  diferencia:  tpttedet,  <idebe».  —  609  (Ch.  726).  — 
610  {Ch.  727)  diferencia:  <isubdelegado»,  «Juez  de  primera  Instanciat>.  —  611  {Ch.  728).  — 
612  {Ch.  729)  suprimiendo  al  final:  «y  en  defecto  de  este  con  el  suhdelegado  del distrito*.  —  613  {Ch.730) 
refiriindose  al  611.  —  614  {Ch.  731).  —  615  {Ch.  732)  suprimiendo  las  Ultimas  palabras:  «so 
pena  de  nulidadf>.  —  616—620  {Ch.  733—737). 

Capitulo  XI.    De  la  intervencion  en  la  aceptacion  y  pago. 

621—624  {Ch.  738—741).  —  625  {Ch.  742)  introduciendo  al  final  del  ler.  incise:  *y  si 
fuese  par  alguno  de  los  endosantes  hard  extensivo  el  aviso  al  librador  de  la  letra,  bajo  pena  de  daiios 
y  perjuiciosK  —  626 — 630  {Ch.  743 — 748)  744  refiriindose  al  art.  571;  746  suprimiendo:  mportu- 
namenle*. 

Capitulo  XII.    Del  recambio  y  resaca. 

631—642  {Ch.  749—760)  757  refiriindose  al  art.  637;  suprimiendo  754,  el  7.  °  inciso  que 
dice;  756  inciso  primero:  <uS  corredor  de  numero»,   «5  corredorest;  757  refiriindose  al  art.  637. 

Capitulo  XIII.     De   la  prescripcion  de  las  acciones  resultantes  de 

las  letras  de  cambio. 

643—646  {Ch.  761—764). 

Titulo  XII.    De  las  libranzas  y  de  los  vales  6  pagar6es  a  la  6rden. 

Capitulo  I.     Definiciones. 

647  {Ch.  765)  agregando  el  inciso  primero:  tque  una  persona  dirije  d  otra,  que  se  halla  en  el 
mismo  lugart.  —  648  {Ch.  766). 

Capitulo  II.    Disposiciones   comunes  a  las  libranzas  y  pagarees  A 

la  6rden. 

649  {Ch.  767)  terminando  asi:  vmientras  no  se  pruebe  lo  conirario»^).  —  650  {Ch.  769)  supri- 
miendo: ^recambio*,  «5  pagarSes  d  la  drden».  —  651  {Ch.  770  y  771)  suprimiendo  el  inciso  5  del  771. 
que  se  refiere  al  lugar  del  pago. 

Capitulo  III.  Reglas  particulates  relativas  a  las  libranzas  a  la  orden. 

652  {Ch.  772)  diferencia:  oarticulo  anterior*,  capitulo  precedente»,  suprimiendo:  4a  espresidn 
de  ser  libranzas  y  domicilio». 

653.  Las  libranzas  se  entienden  siempre  pagaderas  a  su  presentacion  aiinque 
no  lo  espresen  a  no  ser  que  tengan  plazo  prefijado,  pues  en  este  caso  lo  seran  al  venci- 
miento  del  que  en  ellas  este  marcado. 

654.  Si  lo  tuvieren  a  dia  fijo,  a  dias  6  meses  de  la  fecha,  a  dias  6  meses  vista, 
deberan  ser  presentadas  per  el  tomador  a  la  aceptacion,  el  mismo  dia  6  al  siguiente 
de  su  entrega. 

655.  La  falta  de  aceptacion  da  derecbo  al  portador  a  protestar  la  libranza 
dentro  de  ese  termino. 

656.  El  portador  de  una  libranza  protestada  por  falta  de  aceptacion,  puede 
exijir  del  librancista  garantia  bastante  de  que  sera  pagada  al  vencimiento  del  plazo. 

657.  En  defecto  de  esa  seguridad,  tiene  derecbo  a  reclamar  el  pago  del  valor 
que  la  libranza  expresa  y  el  de  los  gastos  de  protesto  dentro  de  los  iez  dias  si- 
guientes  al  en  que  este  se  verifico. 

658.  La  omision  del  protesto  por  falta  de  aceptacion  de  una  libranza,  no 
perjudica  los  derechos  del  tomador,  el  que  la  presentara  al  pago  el  dia  del  venci- 
miento ;  y  en  caso  de  no  ser  pagada  podra  protestarla  en  el  mismo  dia  6  al  siguiente. 

659.  El  portador  de  una  libranza  protestada  por  falta  de  pago  tiene  derecho  a  exijir 
su  importe  y  gastos  al  librancista  6  endosantes  a  su  eleccion,  dentro  de  los  diez  dias  si- 
guientes  al  del  protesto .  Pasado  este  termino,  cesa  la  responsabilidad  de  los  endosantes . 


1)  Titulo  IV,  pdrrafo  I,  Libro  III  C.  C.  cuyos  articulos  ya  se  citaron  en  las 
notas  del  Titulo  VI,  Libro  II;  y  pdrrafo  XII,  Titulo  II  Libro  III  C.  C.  cuyos  arti- 
culos se  citaron  en  la  nota  del  articulo  229. 
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Chapter  X.    Protests. 

fi-.A"?;T*^^i'^*-  ^2^— ''2^)-  —  608  (Ch.  725)  put  "must"  instead  of  -may-.  —  609  (Ch.  726). 

610  [Ch.  727}  put  "Judge  of  First  Instance"  instead  of  "magistrate".  —  611  (Ch.  728).  —  612 
(Ch.  729)  omitting  at  the  end  "and  in  his  default  to  the  magistrate  of  the  district".  —  613  (Ch.  730) 
referring  to  611.  —  614  (Ch.  731).  —  615  (Ch.  732)  omitting  the  last  words  "on  pain  of  nullity". 
—  616—620  (Ch.  733—737).  f         i  y 

Chapter  XI.    Acceptance  and  payment  for  honour. 

621—624  (Ch.  738—741).  —  625  (Ch.  742)  adding  at  the  end  of  the  first  paragraph  "and  if 
he  intervenes  on  behalf  of  any  of  the  indorsers,  he  shall  extend  the  notice  to  the  drawer  of  the  bill, 
on  pain  of  damages".  —  626—630  (Ch.  743—748)  744  referring  to  art.  571;  omitting  "Due"  in  746. 

Chapter  XII.     Re-exchange  and  re-draft  (cross-bill). 

631 — 642  (Ch.  749 — 760)  referring  757  to  art.  637;  omitting  754  paragraph  7;  in  756,  first 
paragraph,  put  "or  brokers"  instead  of  "exchange  broker";  757  refers  to  art.  637. 

Chapter  XIII.    Prescription  of  actions  arising  from  bills  of  exchange. 

643—646  (Ch.  761—764). 

Title  XII.    Drafts  and  vales  or  promissory  notes  to  order. 
Chapter  I.    Definitions. 

647  (Ch.  765)  adding  to  the  first  paragraph  "who  is  in  the  same  place"  after  "another".  — 
648  (Ch.  766). 

Chapter  II.    Provisions  common  to  drafts  and  promissory  notes 

to  order. 

649  (Ch.  767)  terminating  thus:  "unHl  the  contrary  is  proved"  i).  —  650  (Ch.  769)  omitting 
"re-exchange"  and  "or  promissory  notes  to  order".  —  651  (Ch.  770  and  771)  omitting  paragraph  5 
of  771,  which  refers  to  the  place  of  payment. 

Chapter  III.    Particular  rules  relating  to  drafts  to  order  (libranzas). 

652  (Ch.  772)  put  "preceding  Chapter"  instead  of  "preceding  article" ;  omitting  "a  statement 
that  they  are  drafts"  and  "address". 

653.  Drafts  are  understood  as  always  payable  on  presentment,  although 
they  do  not  so  state,  unless  they  contain  a  fixed  time,  as  in  the  latter  case  they 
shall  be  payable  at  the  expiration  of  the  time  which  is  marked  on  them. 

654.  If  they  are  payable  on  a  fixed  day,  or  at  days  or  months  from  date,  at 
days  or  months  from  sight,  they  must  be  presented  by  the  taker  for  acceptance, 
on  the  day  of  their  dehvery  or  on  the  day  following. 

655.  Non-acceptance  entitles  the  holder  to  protest  the  draft  within  that  time. 

656.  The  holder  of  a  draft  which  has  been  protested  for  non-acceptance, 
may  demand  from  the  drawer  a  sufficient  guaranty  that  it  wiU  be  paid  at  the 
expiration  of  the  time. 

657.  In  default  of  this  security,  he  is  entitled  to  claim  payment  of  the  value 
expressed  by  the  draft  and  of  the  expenses  of  protest  within  the  ten  days  follow- 
ing the  day  whereon  the  protest  was  made. 

658.  The  omission  of  the  protest  for  non-acceptance  of  a  draft,  does  not  pre- 
judice the  rights  of  the  taker,  who  shall  present  it  for  payment  on  the  day  of  matu- 
rity; and  in  case  of  its  not  being  paid,  he  may  protest  it  on  the  same  or  on  the  follow- 
ing day. 

659.  The  holder  of  a  draft  which  is  protested  for  non-payment  is  entitled  to 
demand  the  amount  thereof  and  the  expenses  from  the  drawer  or  the  indorsers 
at  his  election,  within  the  ten  days  following  the  day  of  the  protest.  At  the  ex- 
piration of  this  time  the  habihty  of  the  indorsers  ceases. 

1)  Title  IV,  Section  I,  Book  III  C.  C.  the  articles  of  which  have  been  cited  in 
the  notes  to  Title  VI,  Book  II;  and  Section  XII,  Title  II,  Book  III  C.  C.  the  articles 
of  which  have  been  cited  in  the  note  to  article  229. 
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660.  La  omision  del  protesto  por  falta  de  pago,  no  perjudica  los  derechos 
del  portador  contra  el  librancista,  y  debera  devolver  a  este  la  libranza  no  pagada 
dentro  del  termino  fijado  en  el  articulo  anterior  contado  desde  el  vencimiento, 
bajo  responsabilidad  de  danos  y  perjuicios. 

Capitulo  IV.     Reglas   particulares  relativas  a  los   vales  6  pagarees 

d  la  orden. 

661  (Ch.  778).  —  662  {Ch.  780). 

663.  Las  disposiciones  contenidas  en  los  art.  659  y  660  son  aplicables  a  los 
pagarees  comer ciales  a  la  orden. 

664.  El  Codigo  no  reconoce  los  pagarees  que  con  la  denominacion  de  que- 
danes,  ha  introducido  en  el  giro  la  practica  mercantil. 

665.  En  consecuencia  de  lo  dispuesto  en  el  articulo  precedente,  esos  docu- 
mentos  no  tendran  valor  en  juicio. 

Titulo  XIII.    De  las  cartas  ordenes  de  cr^dito. 

666  (Ch.  782).  —  667  (Ch.  783,  inciso  1).  —  668  {Ch.  783,  inciso  2).  —  669  (Ch.  783, 
inciso  3).  —  670  (Ch.  784,  inciso  1)  suprimiendo:  «}/  el  maximum  de  la  cantidad  que  debera  entre- 
gdrsele».  —  671  (Ch.  784,  inciso  2). 

672.  Toda  carta  orden  de  credito  debe  espresar  una  cantidad  fija,  como 
maximum  de  la  que  debera  entregarse  al  portador. 

673  (Ch.  794).  —  674  (Ch.  68S).  —  675  (Ch.  786,  inciso  1  y  E.  577).  —  676  (Ch.  786.  inciso 
2)  diferencia:  «motivo  serio  y  bien  justificado»,  omotivo  justificadoi>.  —  677  (Ch.  787).  —  678  (Ch. 
788,  inciso  1).  —  679  (Ch.  788,  inciso  2).  —  680  (Ch.  789).  —  681  (Ch.  790).  —  682  (Ch.  791, 
inciso  1)  agregando:  <ien  virtud  de  ella  si  antes  no  la  dejd  en  su  poder».  —  683  (Ch.  791,  ineiso 
2;  diferencia:  <iexipr  el  pagoo  aexijir  ejecutivamente  el  reembolso»).  —  684  (Ch.  792).  —  685  (Ch. 
793,  inciso  1).  —  686  (Ch.  793,  inciso  2). 

Titulo  XIV.    De  los  contratos  de  prenda. 

687  (Ch.  813)  comenzando  asi:  «El  contrato  de  prenda  que  tiene  por  objecto  garantizar  una 
operacion  de  comercio»^).  —  688  (Ch.  814)^).  —  689  (Ch.  815).  —  690  (Ch.  816)  tprescribe  el  art.  2389 
del  Cddigo  Civih,  sustituido  en  Guatemala  por:  <idebe  hacerse  al  deudor  cuyo  cridito  se  da  en  prendai. 
—  691  (Ch.  817)  suprimiendo:  ty  se  extinguet)^). 

692.  El  acreedor  que  recibe  en  prenda  documentos  de  credito  que  devenguen 
interes,  esta  obHgado  a  cobrarlos  y  a  practicar  todas  las  diligencias  necesarias  para 
conservar  los  derechos  del  deudor. 

693  (Ch.  819,  inciso  1).  —  694  (Ch.  819,  inciso  2)*). 


1)  Art.  1983  a  1985  C.  C. 

2)  Art.  287  Decreto  272,  1989,  2005  y  2006  C.  C.  —  289  Decreto  272:  Aunque 
el  deudor  no  fague  la  deuda,  no  podrd  el  acreedor  disponer  de  la  prenda  ni  apro- 
pidrsela,  por  la  cantidad  que  hubiere  dado  sobre  ella,  a  menos  que  haya  pacta  en  con- 
trario. 

3)  Art.  1990,  1993  a  1999,  y  2001,  y  2007  C.  C.  — 1991  C.  C:  Puede  el  deudor 
camhiar  una  prenda  con  otra  de  igual  6  mayor  valor,  comprohando  la  necesidad.  — 
1992  C.  C:  Dadas  en  prenda  dos  6  muchas  cosas  para  seguridad  de  una  obligaciony 
no  podrd  el  deudor  retirar  ninguna  de  ellas,  sin  pagar  el  credito  total,  6  sin  haberlas 
reemplazado  segun  el  articulo  anterior.  —  2000  C.  C:  El  acreedor  puede  empenar 
la  prenda,  si  no  se  le  hubiese  prohibido;  quedando  responsable  al  dueno  por  cualquiera 
perdida  6  deterioro  de  ella.  —  2003  C.  C:  Cuando  la  perdida  fuere  por  accidente  6  caso 
fortuito,  acaecido  despues  de  pagado  el  credito  6  de  cumplida  la  obligacion  principal, 
el  acreedor  pagard  el  valor  de  la  prenda  si  no  tuvo  justa  causa  para  demorar  su  devo- 
lucion.  Tiene  igual  responsabilidad  el  acreedor  que,  sin  haber  tenido  causa  legal  para 
rehusar,  no  quiso  anteriormente  admitir  el  pago  de  su  credito  que  le  hacla  el  deudor.  — 
288  Decreto  272:  Si  se  perdiese  la  prenda  serd  pagada  por  el  acreedor,  quien  solo  podrd 
eximirse  de  esta  obligacion,  probanda  que  no  se  perdio  por  su  culpa. 

*)  Damas  a  continuacion  los  puntos  de  la  Ley  de  Contribuciones  que  deter- 
minan  el  impuesto  de  papel  sellado  y  timbres  d  que  estdn  sujetos  los  actos  y  con- 
tenidas en  las  articulas  que  anteceden  y  en  los  del  Derecho  Maritima  que  siguen,  — 
Art.  2.    Para  los  contratos  y  documentos  que  contiene  este  articulo,  la  contribucion 
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660.  The  omission  of  the  protest  for  non-payment,  does  not  prejudice  the  rights 
of  the  holder  against  the  drawer,  and  he  must  return  the  unpaid  draft  to  the  latter 
within  the  time  fixed  by  the  preceding  article,  reckoned  from  its  maturity,  under 
HabiUty  for  damages. 

Chapter  IV.    Particular  rules  relating  to  vales  or  promissory 

notes  to  order. 

661  (Ch.  778).  —  662  {Ch.  780). 

663.  The  provisions  contained  in  articles  659  and  660  apply  to  commercial 
promissory  notes  to  order. 

664.  The  Code  does  not  recognise  the  promissory  notes  introduced  into  business 
by  mercantile  custom  under  the  denomination  of  "quedanes"  ("warrants"). 

665.  In  consequence  of  the  provision  in  the  preceding  article  those  documents 
are  inoperative  in  legal  proceedings. 

Title  XIII.    Letters  of  credit. 

666  {Ch.  782).  —  667  {Ch.  783  paragraph  1).  —  668  {Ch.  783  paragraph  2).  —  669  {Ch.  783 
paragraph  3).  —  670  {Ch.  784  paragraph  1)  omitting  "and  the  maximum  amount  which  is  to  be 
paid  to  him."  —  671  {Ch.  784  paragraph  2). 

672.  Every  letter  of  credit  must  express  a  fixed  sum,  as  the  maximum  of  what 
has  to  be  paid  to  the  holder. 

673  {Ch.  794).  —  674  {Ch.  685).  —  675  {Ch.  786,  paragraph  1  and  S.  577).  —  676  {Ch.  786 
paragraph  2)  put  "proved  reason"  instead  of  "a  grave  and  well  proved  reason".  —  677  {Ch.  787). 

—  678  {Ch.  788,  paragraph  1).  —  679  {Ch.  788,  paragraph  2).  —  680  {Ch.  789).  —  681  {Ch.  790). 

—  682  {Ch.  791,  paragraph  1)  adding  "by  virtue  thereof,  if  he  has  not  previously  left  it  in  his  control". 

—  683  {Ch.  791,  paragraph  2,  putting  "demand  payment  by  an  executive  action"  instead  of  "demand 
payment".  —  684  {Ch.  792).  —  683  {Ch.  793,  paragraph  1).  —  686  {Ch.  793,  paragraph  2). 

Title  XIV.    Contracts  of  pledge. 

687  {Ch.  813)  commencing  thus:  "A  contract  of  pledge  which  is  intended  to  guarantee  a  com- 
mercial transaction"  1).  —  688  {Ch.  814)^).  —  689  {Ch.  815).  —  690  (Ch.  816)  put  "which  in  this 
event  must  be  made  to  the  debtor  whose  documentary  credit  is  pledged"  instead  of  "prescribed  in  this 
event  by  art.  2389  of  the  Civil  Code".  —  691  {Ch.  817)  omitting  "and  is  extinguished"''). 

692.  A  creditor  who  receives  in  pledge  documentary  credits  which  earn  in- 
terest, is  bound  to  ceUect  it  and  to  take  all  necessary  measures  for  preserving  the 
rights  of  the  debtor. 

693  {Ch.  819,  paragraph  1).  —  694  {Ch.  819,  paragraph  2)*). 


1)  Arts.  1983  to  1985  C.  C. 

2)  Arts.  287  Decree  272,  1989,  2005  and  2006  C.  C.  —  289  Decree  272:  •'Although 
the  debtor  does  not  pay  the  debt,  the  creditor  cannot  dispose  of  the  pledge  or  appropriate 
it  to  himself  at  the  sum  which  he  has  advanced  on  it,  unless  there  is  an  Agreement  to  the 
contrary." 

3)  Arts.  1990,  1993  to  1999,  2001  and  2007  C.  C.  — 1991  C.  C:  The  debtor  may 
change  a  pledge  for  another  of  equal  or  greater  value,  on  proving  the  necessity."  —  1992 
C.  C:  "When  two  or  more  things  are  pledged  to  secure  a  single  obligation,  the  debtor 
cannot  withdraw  one  of  them  without  paying  the  whole  debt,  or  without  having  replaced 
them  according  to  the  preceding  article."  —  2000  C.  C:  "A  creditor  may  sub-pledge 
the  pledge,  if  this  has  not  been  prohibited;  remaining  liable  to  the  owner  for  any  loss  or 
deterioration  thereof."  —  2003  C.  C:  "When  the  loss  occurs  by  accident  or  fortuitous 
event,  which  has  happened  after  the  credit  is  paid  or  the  principal  obligation  performed, 
the  creditor  shall  pay  the  value  of  the  pledge  if  he  has  no  just  cause  for  delaying  the 
return.  A  creditor  who,  without  having  legal  cause  for  refusing,  has  not  desired  pre- 
viously to  admit  the  payment  of  his  credit  offered  him  by  the  debtor,  is  under  the  like 
liability."  —  288  Decree  272:  "If  the  pledge  is  lost,  it  shall  be  paid  for  by  the  creditor, 
who  can  only  exonerate  himself  from  this  obligation  by  proving  that  it  was  not  lost 
by  his  fault  (culpa)." 

*)  Here  follow  the  parts  of  the  Revenue  Law  which  fix  the  tax  on  stamped  paper 
and  the  stamps  which  are  necessary  for  the  acts  and  contents  of  the  preceding  articles  and 
of  the  articles  of  the  Maritime  Law  which  follow.  —  Art.  2.  There  shall  be  ad  valorem 
taxes  for  the  contracts  and  documents  mentioned  in  this  article  and  they  shall  be:  1.  One 
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recae  sobre  el  valor  de  los  mismos  y  sera:  1.  °  De  un  centavo,  cuando  no  lleguen  d  diez 
pesos;  —  2.°  De  diez  centavos,  cuando  sean  desde  diez  pesos  hasta  cien;  y  3.°  De  un 
centavo  por  cada  diez  pesos,  cuando  la  cantidad  de  que  se  trate  sea  de  mas  de  cien  pesos. 
Los  contratos  y  documenios  gravados  son  los  siguientes:  1.°  Acciones,  bonos  6  iitulos 
de  Companias,  cuando  sean  negociados;  —  2.°  Acciones,  bonos  6  titulos  de  Sociedades 
extranjeras,  cuando  sean  negociados  en  el  pais;  —  3.°  Aceptaciones  de  documentos 
otorgados  en  el  extranjero  para  cancelarse  en  el  pais;  —  4.°  Aseguros;  —  6.°  Cartas 
de  pago;  —  7.°  Cartas  de  cobro;  —  8.°  Cartas-poderes;  —  9.°  Cartas  de  porte;  — 
10.°  Cartas-6r denes  de  credito  y  de  cualquiera  obligacion  comercial;  —  11.°  Cancela- 
ciones  de  documentos  otorgados  en  el  extranjero^  cuando  aquellas  se  verifican  en  el  pais; 
—  12.°  Cancelaciones  de  polizas  de  seguros;  —  15.°  Constancias  de  deposito  y  de 
cualquiera  clase;  —  16.°  Cesiones;  —  18.°  Contratos  de  prenda;  —  20.°  Contratos 
de  gruesa  aventura;  —  21.  °  Cuentas  para  cobros;  —  23.  °  Cuentas  corrientes  con  interes, 
sobre  los  saldos;  —  24.°  Cupones,  cuando  por  su  medio  se  haga  efectivo  el  pago  de 
un  valor;  —  25.  °  Documentos  otorgados  en  el  extranjero  que  hay  an  de  surtir  sus  efectos 
en  el  pais;  —  26.  °  Documentos  privados  de  cualquiera  clase  en  que  se  contraigan  obli- 
gaciones  que  den  por  resultado  el  pago,  cobro  y  trasmision  de  algun  valor;  —  27.  °  Dupli- 
cados  6  triplicados  de  cualquier  documento  de  credito,  cuando  sirvan  para  hacer  efectivo 
el  pago;  —  29.°  Endosos  de  documentos  otorgados  en  el  extranjero;  —  30.°  Fianzas 
6  garantias,  cuando  se  extiendan  separadamente;  —  31.°  Giros  y  cualquier  mandato 
por  telegrafo  6  cable  para  cobros,  pagos  y  situaciones  de  fondos;  —  32.  °  Giros  de  cual- 
quiera clase;  —  35.  °  Letras  de  cambio;  —  36.  °  Libranzas;  —  37.  °  Liquidaciones;  — 
38.  °  Mandates  u  obligaciones  comerciales  de  cualquiera  clase;  —  39.  °  Nomina  u  otro 
documento  que  acredite  la  percepcion  de  sueldos,  honor arios  6  pensiones;  —  40.  °  Paga- 
rees;  —  41.  °  Poderes  privados;  —  42.  °  Prorrogas,  cuando  se  anoten  en  el  documento 
vencido;  —  44.  °  Protestos  por  falta  de  aceptacion  6  pago  de  documentos  de  credito;  — 
45.°  Recihos;  —  47.°  Seguros  de  vida;  —  50.°  Suministros  entre  particulares;  — 
52.°  Testimonios,  copias  y  compulsas  de  escrituras  publicas;  — •  54.°  Vales  d  favor 
de  persona  determinada. 

Art.  3.   Para  los  demas  actos  y  documentos  que  contiene  este  articulo,  la  contri- 
hucion  sera  como  sigue: 

9.°  Avisos  impresos,  por  cada  folio  de  que  se  componga  el  manuscrito 

original 0.10 

12.°  Cartas  6  notas  de  envio 0.10 

18.°  Cheques  a  cargo  de  Bancos  de  cualquiera  clase 0.05 

19.°  Contratacion  de  efectos  a  plazo 0.25 

21.°  Conocimientos  de  embarque  6  polizas  de  carga 0.25 

31.°  Fdcturas  de  mercaderias  para  la  exportacion  6  para  el  comer  do 

interior 0.10 

37.°  Libros  Diario,  Mayor  6  de  Cuentas  Corrientes,  de  Caja  y  de  Inven- 

tarios,  de  cualquiera  contabilidad,  cada  hoja 0.10 

49.  °  Manifiestos  de  la  carga  que  conduzcan  los  btiques  que  fondearen  en  los 

Puertos  de  la  Republica 0.50 

50.°  Manifiestos  y  copias  de  partidas  de  registro  que  se  den  a  los  consig- 

natarios  para  el  despacho  de  buques 0.50 

52.°  Memorias  6  estados  periodicos,  siempre  que  representen  accion  6 

derecho 0.10 

53.°  Notas  de  apuntes  de  ventas  6  contratos  por  la  enajenacion  de  objetos, 

acciones,  bonos  y  prestamos 0.50 

56.  °  Patentes  de  buques  que  se  matriculen  bajo  la  bandera  guatemalteca,  por  . 

cada  cien  toneladas 1.00 

58.  °  Pedimentos  de  carga  y  descarga  de  buques  extranjeros,  6  que  se  dirijan 

d  puertos  extranjeros 2.00 

59.°  Pedimentos  de  importacion  y  exportacion  de  mercaderias 0.25 

60.°  Pedimentos  de  registro,  dereembarquey  detrasbor do  de  mercaderias    .      0.50 
74.  °  Testimonios  de  escrituras  publicas  cuando  no  se  determinare  cantidad, 

ni  puede  determinarse  por  documentos  publicos  6  privados   ....    10.00 
81.°  Titulos  6  nombramientos  de  Directores,  Gerentes  6  representantes  de 

sociedades  que  tengan  un  objeto  utilitario 10.00 

84.  °  Ventas  de  naipes,  por  cada  juego  hasta  de  cincuenta  y  dos  hojas  .    .    .      0.05 

Art.  4.   La  contribucion  senalada  en  el  articulo  2  recae  solamente  sobre  el  primer 

folio  de  los  contratos,  actos  y  documentos  d  que  se  refiere,  quedando  gravados  con  diez 
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centavo,  when  they  do  not  amount  to  ten  pesos;  —  2.  Ten  centavos,  from  ten  to  one 
hundred  pesos;  —  and  3.  One  centavo  for  each  ten  pesos,  when  the  amount  in  question 
is  more  than  one  hundred  pesos.  The  following  are  the  contracts  and  documents  subject 
thereto:  1.  Shares,  bonds  and  securities  of  associations,  when  they  are  negotiated;  — 
2.  Shares,  bonds  and  securities  of  foreign  associations,  when  they  are  negotiated  in  the 
country;  —  3.  Receipts  for  documents  executed  abroad  for  cancellation  in  the  country; 

—  4.  Insurances;  —  6.  Receipts;  —  7.  Acquittances;  —  8.  Proxies;  —  9.  Bills  of  lading; 

—  10.  Letters  of  credit  and  all  other  commercial  obligations;  —  11.  Cancellations  of 
documents  executed  abroad,  when  the  former  take  place  in  the  country;  —  12.  Cancel- 
lations of  policies  of  insurance;  —  15.  Acknowledgements  of  all  kinds  of  deposits;  — 
16.  Assignments;  —  18.  Contracts  of  pledge;  —  20.  Bottomry  bonds;  —  21.  Accounts 
for  recovery;  —  23.  Current  accounts  with  interest  on  the  balances;  —  24.  Coupons, 
when  by  means  thereof  payment  of  a  security  is  enforced;  —  25.  Documents  executed 
abroad  which  are  to  take  effect  in  the  country;  —  26.  Private  documents  of  all  kinds, 
whereby  obligations  are  contracted  which  result  in  the  payment,  collection  or  transfer 
of  some  valuable;  —  27.  Duplicates  or  triplicates  of  any  documentary  credit,  when  they 
are  available  for  enforcing  payment;  —  29.  Indorsements  of  documents  executed  abroad; 

—  30.  Securities  or  guaranties,  when  they  are  drawn  separately;  —  31.  Drafts  and  all 
orders  by  telegraph  or  cable  for  collections,  payments  or  placing  funds;  —  32.  Drafts 
of  all  kinds;  —  35.  Bills  of  exchange;  — ■  36.  Local  drafts  (libranzas);  —  37.  Settlements; 

—  38.  Commercial  mandates  and  obligations  of  all  kinds;  —  39.  Lists  or  other  docu- 
ments which  prove  the  receipt  of  salaries,  fees  or  recurring  sums  {pensions);  —  40.  Pro- 
missory notes;  —  41.  Private  powers  of  attorney;  —  42.  Extensions,  when  they  are 
noted  on  expired  documents;  —  44.  Protests  for  non-acceptance  or  non-payment  of 
a  credit;  —  45.  Receipts;  —  47.  Life  assurances;  —  50.  Supplies  between  private  per- 
sons; —  52.  Certified  copies,  copies  and  compared  copies  of  notarial  instruments;  ■ — 
54.  Vales  in  favour  of  a  person  certain. 

Art.  3.    For  other  acts  and  documents  which  are  mentioned  in  this  article,  the 
tax  shall  be  as  follows: 

9.  Printed  notices,  for  each  folio  of  which  the  original  manuscript  is 

composed •    •  0.10 

12.  Letters  or  advices  of  remittances 0.10 

18.  Cheques  of  all  kinds,  when  drawn  on  banks 0.05 

19.  Contracts  for  goods  on  credit      0.25 

21.  Bills  of  lading  of  shipments'or  cargo  contracts 0.25 

31.  Invoices  of  goods,  whether  for  export  or  for  inland  trade 0.10 

37.  Day-books,  ledgers,  current  account  books,  petty  cash  books  and  books 

of  inventorires  of  all  kinds  of  accountancy,  per  page 0.10 

49.  Manifests  of  cargo  carried  by  vessels  which  anchor  in  the  harbours  of 

the  Republic      0.50 

50.  Manifests  and  copies  of  entries  in  the  register  which  are  given  to  con- 
signees for  the  purpose  of  clearing  vessels 0.50 

52.  Memoranda  or  periodical  statements,  whenever  they  represent  a  claim 

or  chose  in  action 0.10 

53.  Sale-notes  or  contracts  for  the  sale  of  articles,  shares,  bonds  and  loans  .     0.50 

56.  Licences  for  vessels  which  are  registered  under  the  flag  of  Guatemala, 

per  100  tons      1-00 

58.  Requests  to  load  or  discharge  foreign  vessels,  or  those  which  are  bound 

for  foreign  ports ^-00 

59.  Requests  for  the  importation  or  exportation  of  goods 0.25 

60.  Requests  for  registering,  reshipping  or  transhipping  goods    ....  0.50 
74.  Certified  copies  of  notarial  instruments  when  the  amount  is  undeter- 
mined, or  one  which  cannot  be  determined  by  notarial  or  private  documents  10.00 

81.  Appointments  of  directors,  managers  or  representatives  of  associations 

for  profit lO-OO^ 

84.  Sales  of  playing  cards,  per  set  of  fifty-two O.Uo 

Art.  4.    The  tax  named  in  article  2  only  affects  the  first  folio  of  the  contracts, 
acts  and  documents  to  which  it  refers,  each  of  the  succeeding  folios  being  charged  ten 
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Titulo  XV.    De  la  prescripcion. 

695.1)  Los  terminos  prefijados  por  las  disposiciones  especiales  de  este  Codigo 
para  el  ejercicio  de  las  acciones  que  proceden  de  los  contratos  mercantiles,  son  fatales. 

696.  En  consecuencia,  no  habra  de  ellos  restitucion  alguna  ni  podran  suspen- 
derse  6  prorrogarse. 

697.2)  Las  acciones  que  por  las  leyes  de  comercio  no  tengan  plazo  determinado 
para  deducirlas  en  juicio,  prescriben  el  tiempo  que  corresponda  atendida  su  natu- 
raleza,  segun  las  disposiciones  del  derecho  civil  comun. 

698.3)  La  prescripcion  se  interrumpe  por  la  demanda  6  cualquier  g^nero  de 
interpelacion  judicial  hecha  al  deudor. 

699.  Tambien  se  interrumpe  por  la  renovacion  del  documento  en  que  se  funde 
la  accion  del  acreedor,  por  el  pago  de  intereses  6  de  una  cantidad  a  cuenta,  6  por 
cualquier  otro  acto  que  demuestre  reconocimiento  de  la  deuda. 

centavos  cada  uno  de  los  folios  ulteriores,  cuando  por  el  primero  se  pague  igual  6  mayor 
contribucion.  Si  los  documentos  fueren  menores  de  diez  pesos,  el  gravdmen  sera  de 
un  centavo  por  el  segundo  y  cada  uno  de  los  demas  folios.  —  5.  Todos  los  ados,  con- 
tratos y  documentos  que  contienen  los  articulos  2  y  3  se  escribirdn  en  papel  sellado 
y  solamente  se  hard  uso  de  timbres  en  cualquier  a  de  los  casos  siguientes:  1.°  Cuando 
en  la  poblacion  donde  se  otorguen  los  documentos  no  hubiere  papel  sellado,  debiendo 
hacer  constar  esta  circunstancia  el  Administrador  de  Rentas,  el  Receptor  6  el  Alcalde 
Municipal;  —  2.  °  Cuando  con  papel  sellado  no  se  pueda  completar  la  contribucion;  — 
3.°  Cuando  por  la  naturaleza  de  las  operaciones,  el  pago  de  la  contribucion  deba  com- 
probarse  en  las  cosas  que  se  venden  6  fabrican;  —  4.°  En  los  endosos  de  documentos 
otorgados  en  el  extranjero;  —  5.°  En  las  aceptaciones  de  los  mismos;  —  6.°  En  las 
cancelaciones  d  que  se  refieren  los  incises  11  y  12  de  la  segunda  parte  del  art.  2;  — 
7.°  En  los  documentos  publicos  y  privados  que  se  otorguen  en  el  extranjero  para  que 
surtan  sus  efectos  en  la  Republica  6  que  se  negocien  en  ella;  y  8.°  En  las  facturas,  letras 
de  cambio,  pagares,  recibos  y  demas  documentos  que  se  extiendan  en  formulas  impresas 
6  litografiadas.  —  6.  Cuando  se  trata  de  cesiones,  seguros  de  vida,  usufructos  y  otros 
actos  y  contratos  que  produzcan  sus  efectos  por  cantidad  y  tiempo  determinado,  la  con- 
tribucion recae  sobre  el  valor  total,  sin  perjuicio  de  la  que  corresponda  d  cada  una  de 
las  cantidades  que  se  perciban  con  posterioridad.  En  caso  de  no  determinarse  tiempo 
ni  cantidad  al  verificarse  el  acto  6  contrato,  se  escribirdn  los  documentos  en  papel  sellado 
de  diez  pesos,  sin  perjuicio  de  la  respectiva  contribucion  al  percibirse  cada  cantidad.  — 
8.  Tambien  recae  la  contribucion  de  papel  sellado  y  timbres  sobre  los  contratos  y  docu- 
mentos que  establezcan  derechos  u  obligaciones,  aun  cuando  no  esten  especificados  en  los 
articulos  2  y  3,  apUcdndoles  la  cuota  de  aquellos  con  los  cuales  tengan  mayor  analogia, 
d  juicio  de  los  A  dministr adores  de  Rentas  Fiscales,  quienes  deberdn  exponerlo  por  escrito. 

1)  Art.  629,  633  y  634  C.  C.  —  630  C.  C:  La  adquisicion  de  cosas  6  derechos 
en  virtud  de  la  posesion,  se  llama  prescripcion  positiva;  la  exhoneracion  de  obligaciones 
por  no  exijirse  su  cumplimiento,  se  llama  prescripcion  negativa. 

2)  Art.  672  C.  C.  — •  654  C.  C:  Las  cosas  muebles  se  prescriben  en  dos  aiios, 
si  la  posesion  es  continua,  pacifica,  y  acompanada  de  buena  fe  y  justo  titulo.  —  657  C.  C: 
La  prescripcion  negativa  cuando  recae  sobre  accion  para  recobrar  una  cosa,  se  con- 
suma  por  el  lapso  del  termino  que  este  Codigo  fija  para  la  prescripcion  positiva  de 
la  misma  cosa.  —  658  C.  C:  La  prescripcion  negativa  para  cobrar  una  deuda  que 
no  este  asegurada  con  hipoteca,  se  consuma  por  el  lapso  de  diez  anos,  y  de  quince  si 
estuviere  asegurada  con  hipoteca.  —  661  C.  C:  Prescriben  en  dos  anos:  4.  °  Los  sueldos, 
salaries,  jornales  u  otras  retribuciones  por  la  prestacion  de  cualquier  servicio  personal; 
—  5.°  La  accion  de  cualesquiera  comerciantes  6  mercaderes  para  cobrar  el  precio  de 
objetos  vendidos,  d  personas  que  no  fueren  revendedoras.  —  665  y  666  C.  C. 

3)  Art.  675,  679,  680,  638  d  641  inciso  2.°  C.  C.  y  127  Decreto  272.  — 
678  C.  C:  Las  causas  que  interrumpen  la  prescripcion  respecto  de  uno  de  los  deudores 
solidarios,  la  interrumpen  tambien  respecto  de  los  otros.  —  681  C.  C:  La  interrupcion 
de  la  prescripcion  contra  el  deudor  principal,  produce  los  mismos  efectos  contra  su 
fiador.  —  682  C.  C:  Para  que  la  prescripcion  de  una  obligacion  se  interrumpa  respecto 
de  todos  los  deudores  no  solidarios,  se  requiere  el  reconocimiento  6  citacion  de  todos.  — 
683  C.  C:  La  interrupcion  de  la  prescripcion  d  favor  de  alguno  de  los  acreedores  soli- 
darios aprovecha  d  todos.  —  684  C.  C:  El  efecto  de  la  interrupcion,  es  inutilizar  para 
la  prescripcion  todo  el  tiempo  corrido  antes  de  ella. 
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Title  XV.    Prescription. 

695.1)  The  times  fixed  by  the  special  provisions  of  this  Code  for  bringing 
actions  which  proceed  from  commercial  contracts,  are  absolute. 

696.  Consequently,  there  shall  be  no  restitutio  in  the  case  of  those  times,  nor 
can  they  be  suspended  or  extended. 

697.2)  Rights  of  action  which  by  the  commercial  laws  have  no  time  fixed 
for  being  the  subject  of  Htigation,  are  prescribed  in  the  corresponding  time  accord- 
ing to  the  provisions  of  the  civil  common  law,  having  regard  to  their  nature. 

698.*)  Prescription  is  interrupted  by  an  action  or  any  other  kind  of  judicial 
demand  made  on  the  debtor. 

699.  It  is  also  interrupted  by  the  renewal  of  the  document  whereon  the  credit- 
or's right  of  action  is  based,  by  the  payment  of  interest  or  of  a  sum  on  account, 
or  by  any  other  act  which  shows  an  acknowledgment  of  the  debt. 

centavos,  when  the  like  or  a  greater  tax  is  paid  for  the  first  folio.  If  the  documents  are 
less  than  ten  pesos,  the  charge  shall  he  one  ceniavo  for  the  second  and  each  of  the  other  folios, 

—  xt.  All  the  acts,  contracts  and  documents  mentioned  in  articles  2  and  3  shall  be  written 
on  stamped  paper  and  adhesive  stamps  shall  only  be  used  in  the  following  cases:  1.  When 
there  is  no  stamped  paper  in  the  township  where  the  documents  are  executed,  but  this 
fact  must  be  certified  by  the  Administrator  of  Public  Revenue,  the  Receiver  or  the  Mayor 
of  the  Municipality;  —  2.  When  the  tax  cannot  be  fully  paid  by  stamped  paper;  — 
3.  When  by  the  nature  of  the  transactions,  payment  of  the  tax  must  be  vouched  on  the 
things  sold  or  manufactured;  — •  4.  In  indorsements  of  documents  executed  abroad; 

—  5.  In  the  receipts  for  the  same;  — :  6.  In  the  cancellations  referred  to  by  paragraphs 
11  and  12  of  the  second  part  of  art.  2;  —  7.  In  notarial  and  private  documents  which 
are  executed  abroad  for  the  purpose  of  taking  effect  in  the  Republic  or  which  are  nego- 
tiated therein;  —  and  8.  In  invoices,  bills  of  exchange,  promissory  notes,  receipts  and 
other  documents  which  are  drawn  up  on  printed  or  lithographed  forms.  —  6.  In  the  case 
of  assignments,  life  insurances,  usufructs  and  other  acts  and  contracts  which  produce 
their  effects  at  a  sum  and  time  determined,  the  tax  affects  the  total  value,  without  pre- 
judice to  each  of  the  sums  which  are  afterwards  received.  In  the  event  of  neither  the  time 
nor  the  amount  being  determined  at  the  time  of  the  act  or  contract,  the  documents 
shall  be  written  on  stamped  paper  of  ten  pesos,  without  prejudice  to  the  respective  tax 
on  each  sum  being  received.  —  8.  The  stamped  paper  and  stamp  tax  also  affect  con- 
tracts and  documents  which  originate  rights  or  obligations,  although  they  are  not  spe- 
cified in  articles  2  and  3,  by  applying  to  them  the  figure  of  those  with  which  they  have 
the  closest  analogy  in  the  judgment  of  the  Administrators  of  Public  Revenue,  who  must 
set  this  out  in  writing. 

1)  Arts.  629,  633  and  634  C.  C.  —  630  C.  C:  "The  acquisition  of  things  or  rights 
by  virtue  of  possession  is  called  positive  prescription;  the  relief  from  obligations  through 
their  performance  not  being  exacted,  is  called  negative  prescription." 

2)  Art.  672  C.  C: —  654  C.  C:  "Movables  are  prescribed  in  two  years,  when  pos- 
session is  continuous,  peaceful,  and  accompanied  by  good  faith  and  lawful  title."  —  657 
C.  C:  "Negative  prescription,  when  it  affects  a  right  of  action  to  recover  a  thing, 
is  consummated  by  the  lapse  of  the  time  fixed  by  this  Code  for  positive  prescription 
of  the  same  thing."  —  658  C.  C.:  "Negative  prescription  for  recovering  a  debt  which  is 
not  secured  by  mortgage,  is  consummated  by  the  lapse  of  ten  years,  and  of  fifteen, 
when  it  is  secured  by  mortgage."  —  661  C.  C:  "The  following  are  prescribed  in  two 
years:  4.  Pay,  salaries,  wages  and  other  remunerations  for  rendering  any  personal 
service;  —  5.  Rights  of  action  of  all  traders  and  shopkeepers  for  recovering  the  price  of 
articles  sold  to  persons  who  are  not  resellers."  —  665  and  666  C.  C. 

3)  Arts.  675,  679,  638  to  641  paragraph  2  C.  C.  and  127  Decree  272.  —  678  C.  C: 
"Causes  which  interrupt  prescription  as  regards  one  of  the  joint  and  several  debtors, 
interrupt  it  also  as  regards  the  others."  —  681  C.  C:  "Interruption  of  prescription  as 
against  the  principal  debtor,  produces  the  same  effects  as  against  his  guarantor."  — 
682  C.  C:  "In  order  that  the  prescription  of  an  obligation  should  be  interrupted  as 
regards  all  the  debtors  who  are  not  jointly  and  severally  liable,  acknowledgment  by  all  or 
the  citation  of  all  is  required."  —  683  C.  C:  "Interruption  of  prescription  in  favour 
of  one  joint  and  several  debtor,  benefits  all."  —  684  C.  C:  "The  effect  of  interruption 
is  to  destroy  for  the  purpose  of  the  prescription  all  the  time  which  has  run  beforehand." 
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los  propietarios  y  copropietarios  de  ellas. 

700.  En  el  caso  del  art.  698  comenzara  a  contarse  nuevamente  el  t6rmino 
de  la  prescripcion,  desde  que  se  hizo  la  tiltima  gestion  en  juicio  a  instancia  de  cual- 
quiera  de  las  partes  litigantes. 

701.1)  En  el  caso  del  art.  699  el  termino  comenzara  a  contarse  desde  la  fecha 
del  nuevD  documento,  6  desde  la  del  page  de  intereses,  6  de  la  cantidad  entregada 
A  buena  cuenta. 


Libro  III.    Del  comercio  maritimo. 


Titulo  I.  De  las  naves  mercantes  y  de  los  propietarios  y  copropietarios  de  ellas. 
Capitulo  I.    De  las  naves  mercantes. 

702  {Ch.  823).  —  703  (Ch.  824)  suprimiendo:  wergasD.  —  704  (Ch.  825).  —  705  (Ch.  826).  — 
706  (Ch.  827)  difcencia:  ocomo  chilena»,  4a  ley  de  navegacion»,  ocomo  guatemalteca»,  das  dis- 
posiciones  de  la  materia^.  —  707  (Ch.  828)  suprimiendo  en  el  1.°  numero:  <icontados  en  la  forma 
que  establece  el  Art.  2508  del  Cddigo  Civih;  y  en  el  2.°  nUmero:  «que  senala  el  Art.  2511  del  Cddigo 
Citado*.  —  708  (Ch.  829).  —  709  (Ch.  830)  diferencia:  <ichilenas»,  <iguatemaltecasi>.  —  710  (Ch.  831). 

—  711  (Ch.  832).  —  712  (Ch.  833)  diferencia  al  final  del  inciso  1:  <que  deberd  otorgarse  en  un 
registro  especialmente  destinado  d  este  objeto»,  <sde  que  se  totnard  nota  en  el  registro  correspon- 
dientet.  —  713  (Ch.  834).  —  714  (Ch.  835)  diferencia  niimero  7  inciso  3:  oaccidn  subsidiaria  que 
otorga  la  regla  5  del  art.  2003  del  Cddigo  Civih,  wccidn  subsidiaria  que  tienen  por  el  derecho  comun* 

—  715  (Ch.  836).  —  716  (Ch.  837).  —  717  (Ch.  838). 

718.  Para  gozar  de  los  privilegios  que  concede  el  art.  714,  los  acreedores  tio 
podran  justificar  sus  crdditos  sino  por  los  medios  expresados  a  continuacion : 
1.°  La  prima  de  aviso,  gratificacion  y  costos  de  salvamento,  con  certificacion  de  la 
autoridad  que  haya  presidido  esa  operacion;  —  2.°  El  pilotaje,  con  certificacion 
del  servicio  prestado,  expedido  por  el  capitan  6  Comandante  del  Puerto ;  —  3.  °  Los 
derechos  de  puerto,  con  certificacion  del  hecho  que  los  causa,  dada  por  el  Adminis- 
trador  de  la  Aduana;  —  4.°  Los  salaries  y  gastos  de  conservacion,  con  testimonio 
de  las  resoluciones  del  tribunal  que  los  haya  autorizado  y  aprobado ;  —  5.  °  La  renta 
del  almacen  en  que  se  bubieren  depositado  y  custodiado  los  aparejos  y  pertrechos 
de  la  nave,  con  testimonio  tambien  de  la  resolucion  autoritativa  del  deposito;  — 
6.°  Los  sueldos  y  gratificaciones  del  capitan  y  los  salarios  de  la  tripulacion,  con 
la  bquidacion  practicada  a  vista  del  rol  y  libro  de  cuenta  y  razon  de  la  nave  y  apro- 
bada  por  el  capitan  del  puerto;  —  7.°  Las  deudas  contraidas  durante  el  liltimo 
viaje,  con  los  documentos  que  el  capitan  hubiere  extendido.  La  toma  de  viveres 
y  venta  de  mercaderias,  con  los  reoibos  que  el  capitan  hubiere  firmado  y  con 
testimonio  del  acuerdo  celebrado  por  los  oficiales  de  la  nave;  —  8.°  Los  creditos 
procedentes  de  la  venta  6  construccion  de  la  nave,  con  las  escrituras  de  que  trata 
el  art.  712  y  los  causados  por  suministros  de  provisiones  6  materiales,  con  una 
cuenta  firmada  por  los  proveedores,  reconocida  al  pie  por  el  capitan  y  visada  por 
el  naviero,  con  tal  que  un  duphcado  exa.cto  de  eUa  se  haya  protocoUzado  en  la 
oficina  del  Juzgado  respectivo  antes  de  la  saUda  de  la  nave ;  —  9.  °  Los  prestamos 
a  la  gruesa,  con  escrituras  publicas,  ofioiales  6  privadas;  —  10.°  Las  primas  de  los 
seguros  con  las  poMzas  respeotivas;  —  11.°  Las  indemnizaciones  debidas  a  los 
fletadores  y  pasajeros,  con  la  sentencia  judicial  6  arbitral  que  las  declare. 

719  (Ch.  840)  diferencia  al  final:  tde  que  trata  la  ley  de  navegacion*,  wespectivos*;  y  refiriin- 
dose  d  los  art.  704,  714  y  726  en  su  drden.  —  720  (Ch.  841).  —  721  (Ch.  842)  diferencia:  «?e  la 
nave*,  <ide  un  buque  nacionah.  —  722  (Ch.  843).  —  723  (Ch.  844)  diferencia  para  todos  los  casos: 
tchilenot,  oguatemaltecot.  —  724  (Ch.  845)  refiriSndose  al  art.  718.  —  725  (Ch.  846).  —  726  (Ch.  847). 

Capitulo  II.    De  los  propietarios  y  copropietarios  de  la  nave. 

727  (Ch.  848  y  849).  —  728  (Ch.  850)  con  referenda  al  art.  741  y  suprimiendo  al  final: 
<ien  los  tSrminos  que  prescribe  el  art.  22».  —  729 — 737   (Ch.  851 — 859). 

738.  Todo  copropietario  tiene  derecho  para  vender  a  un  tercero  su  parte 
en  la  nave,  pero  sus  coparticipes  podran  dentro  el  preciso  tdrmino  de  tres  dias 
ejercer  el  derecho  de  tanteo  6  retracto,  consignando  en  el  acto  el  precio,  salvo  el 
caso  de  estipulacion  en  contrario. 

739  (Ch.  861). 


1)  Art.  685  d  689  C.  C. 
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700.  In  the  case  of  article  698,  the  term  of  the  prescription  shall  begin  to  be 
reckoned  afresh,  from  the  time  when  the  last  step  in  the  action  at  the  instance 
of  any  of  the  Htigants  was  taken. 

701 .1)  In  the  case  of  article  699,  the  term  shall  begin  to  be  reckoned  from  the 
date  of  the  new  document,  or  from  that  of  the  payment  of  interest,  or  of  the  sum 
paid  on  account. 

Book  III.    Maritime  commerce. 


Title  I.    Mercliant  vessels,  their  owners  and  co-owners. 
Chapter  I.    Merchant  vessels. 

702  (Ch.  823).  —  703  (Ch.  824)  omitting  -'yards".  —  704  {Ch.  825).  —  705  (Ch.  826).  —  706 
{Ch.  827)  put  "Guatemalan"  and  "the  provisions  on  the  matter"  instead  of  "Chilean"  and  "the 
Law  of  Navigation".  —  707  (Ch.  828)  omitting  in  the  1st  No.:  "reckoned  as  enacted  by  article  2508 
of  the  Civil  Code";  and  in  No.  2  "as  stated  in  art.  2511  of  the  said  Code".  —  708  (Ch.  829).  —  709 
(Ch.  830)  put  "Guatemalan"  instead  of  "Chilean".  —  710  (Ch.  831).  —  711  (Ch.  832).  —  712 
(Ch.  833)  at  the  end  of  paragraph  1,  put  "which  must  he  entered  on  the  proper  register"  instead  of 
"which  must  be  entered  in  a  register  specially  appointed  for  this  purpose".  —  713  (Ch.  834).  —  714 
(Ch.  835)  in  No.  7  subsection  3,  put  "the  subsidiary  action  which  they  have  by  the  common  law" 
instead  of  "the  subsidiary  action  granted  by  rule  5  of  article  2003  of  the  Civil  Code".  —  715  (Ch. 
836).  —  716  (Ch.  837).  —  717  (Ch.  838). 

718.  In  order  to  enjoy  the  privileges  granted  by  article  714,  the  creditors 
can  only  prove  their  claims  by  the  means  hereinafter  expressed:  1.  The  reward 
for  giving  notice,  the  gratuity  and  costs  of  salvage,  by  the  certificate  of  the  author- 
ity which  has  superintended  that  operation;  —  2.  Pilotage,  by  the  certificate  of 
the  service  rendered,  issued  by  the  master  or  the  Commandant  of  the  port ;  —  3.  The 
port  dues,  by  a  certificate  of  the  fact  which  causes  them,  given  by  the  Adminis- 
trator of  the  Customs ;  —  4.  The  wages  and  expenses  of  preservation,  by  a  certified 
copy  of  the  decisions  of  the  Tribimal  which  authorised  and  approved  them;  — 
5.  The  rent  of  the  warehouse  in  which  the  tackle  and  stores  of  the  vessel  have  been 
deposited  and  kept,  by  the  certified  copy  of  the  decision  authorising  the  deposit ; 
—  6.  The  pay  and  gratuities  of  the  master  and  the  pay  of  the  crew,  by  the  settle- 
ment made  on  inspecting  the  muster-roU  and  book  of  account  and  entry  of  the 
vessel,  approved  by  the  harbour  master;  —  7.  The  debts  contracted  during  the  last 
voyage,  by  the  documents  drawn  up  by  the  master.  The  taking  of  provisions  and 
the  sale  of  goods,  by  the  receipts  signed  by  the  master  and  a  certified  copy  of  the 
resolution  passed  by  the  officers  of  the  vessel;  —  8.  The  claims  arising  from  the 
sale  or  building  of  the  vessel,  by  the  instruments  mentioned  in  article  712  and  those 
caused  by  the  supply  of  provisions  or  materials,  by  an  account  signed  by  the  pro- 
viders, acknowledged  at  its  foot  by  the  master  and  countersigned  by  the  managing 
owner,  provided  that  an  exact  dupHcate  thereof  has  been  enrolled  in  the  office 
of  the  proper  Court  before  the  saihng  of  the  vessel;  —  9.  The  bottomry  loans,  by 
notarial,  official  or  private  instruments;  —  10.  The  insurance  premiums,  by  the 
corresponding  poHcies;  —  11.  The  indemnities  due  to  the  freighters  and  passengers, 
by  the  judgment  of  the  Court  or  the  award  of  arbitrators  declaring  the  same. 

719  (Ch.  840)  put  "respectively"  before  "entered"  and  refer  to  arts.  704,  714  and  726.  —  720 
(Ch.  841).  —  721  (Ch.  842)  put  "of  a  national  vessel"  instead  of  "of  a  vessel".  —  722  (Ch.  843). 
723  (Ch.  844)  put  throughout  "Guatemalan"  instead  of  "Chilean"  —  724  (Ch.  845)  referring  to 
art.  718.  —  725  (Ch.  846).  —  726  (Ch.  847). 

Chapter  II.    Owners  and  co-owners  of  a  vessel. 

727  (Ch.  848  and  849).  —  728  (Ch.  850)  referring  to  art.  741  and  omitting  at  the  end  "as  pre- 
scribed by  art.  22".  —  729—737  (Ch.  851—859). 

738.  Every  co-owner  is  entitled  to  sell  his  share  in  the  vessel  to  a  third  person, 
but  within  the  absolute  term  of  three  days  his  co-owners  may  exercise  their  right 
of  pre-emption  or  buying  back  by  paying  the  price  into  Court  at  once,  saving  an 
agreement  to  the  contrary. 

739  (Ch.  861). 

1)  Arts.  685  to  689  C.  C. 
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Titulo  II.    De  las  personas  que  intervienen  en  el  comercio  maritimo. 
Capltulo  I.    Del  naviero  6  armador. 

740—766  {Ch.  862—888)  con  referenda  en  744  al  art.  750,  745  al  728,  751  al  743. 

Capitulo  II.    Del  capitan. 

767—775  {Ch.  889—897)  en  773  con  referenda  al  art.  714.  —  776  (Ch.  898)  suprimiendo: 
«en  este  ultimo  caso  la  indemnizacion  debida  serd  del  exclusive  cargo  del  capitan»;  refiriindose 
en  el  numero  12  d  los  art.  975  y  976;  y  suprimiendo  en  el  No.  14:  oohservando  las  disposiciones 
contenidas  en  los  art.  1048,  1049  y  1050  del  Cddigo  Civih.  —  777  {Ch.  899)  diferenda  No.  6: 
«rf  la  del  Juzgado  de  Comercio»,  <sd  la  de  la  autoridad  locaU.  —  778 — 781  (Ch.  900 — 903).  —  782 
(Ch.  904)  con  referenda  al  art.  780.  —  783  (Ch.  905)  refiriindose  en  los  N"^-  3  y  10,  respectivamente, 
d  los  art.  779  y  724;  y  suprimiendo  en  el  No.  16:  «6  el  de  su  cargamento,  embicarK  —  784  (Ch.  906) 
diferenda:  iMinisterio  de  Marinas,  «Ministerio  respective^;  agregando  al  final:  <iEn  defecto  de 
Cdnsul  las  remitird  al  mismo  Capitan^.  —  785  (Ch.  907)  en  el  No.  2  suprime:  ide  nulidad  del 
ajuste>;  en  el  No.  12:  «Cdnsul  Chileno»,  ^Cdnsul  Guatemalteco»;  en  el  No.  14  suprime:  *sobre  la 
nave».  —  786  (Ch.  908)  inciso  2:  ndirecta  i  inmediatamente»,  ddirectamente  i  indirectamente*.  — 
787—792  (Ch.  909—914). 

Capitulo  III.     Del  piloto. 

793  (Ch.  915)  diferenda:  *pdrrafo»,  «;apitulo».  —  794  (Ch.  916)  diferenda:  <que  exige  el 
art.  892»,  <que  se  exigent.  —  795 — 799  (Ch.  917 — 921)  en  798  diferenda  inciso  1:  «pirdidas  y 
averias»,  <iPirdidas  y  danos». 

Capitulo  IV.    Del  contramaestre. 

800—804  (Ch.  922—926). 

Capitulo  V.    Del  sobrecargo. 

805  (Ch.  927)  diferenda:  «gue  contienen  los  pdrrafos  7  y  8  del  Titulo  VI  Libro  II  de  este 
C6digo»,   <que  contiene  el  capitulo  3  del  titulo  II  Libro  I  de  este  C6digo». 

806.  El  naviero  6  cargadores  otorgaran  al  sobrecargo  un  poder  especial  que 
sera  comunicado  al  capitan. 

807—810  (Ch.  929—932)  807  con  referenda  al  art.  779. 

Titulo  III.    De  los  contratos  de  los  hombres  de  mar. 

811—823  (Ch.  933—945)  818  y  820  con  referenda  al  art.  785  y  748  y  749^).  —  824  (Ch.  946 
y  947).  —  825—838  (Ch.  948 — 961)  827  con  referenda  al  art.  780;  828  suprimiendo:  «privilegiada- 
mentei>.  —  839  (Ch.  962)  diferenda:  <fpor  6rden  del  Presidente  de  la  Republican,  «de  drden  de  au- 
toridad competente».  —  840—846  (Ch.  963 — 969)  840  y  841  y  846  con  referenda  al  834,  y  838  y 
tCapitulo  II  del  titulo  anterior*. 

Titulo  IV.    Del  fletamento,  del  conocimiento  y  de  los  pasajeros. 

Capitulo  I.    Definiciones  y  reglas  relativas  al  fletamento. 

Concuerda  con  el  Capitulo  I,  Titulo  IV  del  Libro  III  de  Chile,  6  sean  los  articulos  del  847 
al  852  de  Guatemala,  con  los  articulos  del  970  al  975  de  Chile,  respectivamente, 

Capitulo  II.    De  la  capacidad  para  fletar   la  nave  y  de  la  poliza 

de  fletamento. 

853 — 864  (Ch.  976 — 988)  854  con  referenda  al  art.  776;  856  suprimiendo  en  los  incisos  2  y  3: 
<iofidal  6i>,    858  en  el  inciso  1:   ^ambient, 

Capitulo  III.     De  los  derechos  y  obligaciones  del  fletante. 

865—883  (Ch.  989—1007)  866  con  referenda  d  los  art.  874  y  895;  867  d  los  art.  872,  873  y  874; 
872  al  art.  772;  876  al  art.  784;  y  suprimiendo  en  el  art.  876  el  No.  1:  <tpor  la  demorat. 

Capitulo  IV.    De  los  derechos  y  obligaciones  del  fletador. 

884 — 912  (Ch.  1008 — 1036)  885  diferenda:  icelebrado  por  su  autort,  «para  reclamar  de 
este»,  «celebrado»,  <spara  reclamar  del  vendedor»;  889  suprimiendo  en  el  inciso  2:  «}  el  cumplimiento 
imperfectotr;  896  con  referenda  al  art.  894,   897  al  777. 

1)  Art.  1663  y  1665  C.  C. 
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Title  II.    Persons  who  take  part  in  maritime  commerce. 
Chapter  I.    Managing  owner  or  ship's  husband. 

740—766  (CA.  862—888)  art.  1U  referring  to  arts.  750,  745  to  728,  751  to  743. 

Chapter  II.    The  Master. 

767—775  {Ch.  889—897)  in  773  refer  to  art.  714.  —  776  (Ch.  898)  omitting  in  No.  4,  "In 
the  latter  event,  the  due  compensation  shall  be  exclusively  borne  by  the  master";  in  No.  12  refer  to 
arts.  975  and  976;  and  in  No.  14,  omitting  "observing  the  provisions  contained  in  articles  1048, 
1049  and  1050  of  the  Civil  Code".  —  777  (Ch.  899),  in  No.  6  put  "local  authority"  instead 
of  "commercial  court".  —  778—781  (Ch.  900—903).  —  782  (Ch.  904)  referring  to  art. 
780.  —  783  (Ch.  905)  in  Nos.  3  and  10  referring  respectively  to  arts.  779  and  724;  and  in  No.  16 
omitting  "or  that  of  her  cargo,  top  the  yards  or".  5—  784  (Ch.  906)  put  "corresponding  Minister" 
instead  of  "Minister  of  Marine";  adding  at  the  end:  "In  default  of  a  consul,  he  shall  send  them  to 
the  said  Minister".  —  785  (Ch.  907)  in  No.2  omit  "of  nullity  of  agreement";  in  No.  12  put  "Guate- 
malan Consul"  instead  of  "Chilean  Consul";  in  No.  14  omit  "secured  on  the  vessel".  —  786 
(Ch.  908)  paragraph  2  put  "directly  or  indirectly"  instead  of  "directly  and  immediately".  — 
787—792  (Ch.  909—914). 

Chapter  III.    The  navigating  officer  (mate) 

Ch.  i 
'as  a 
rence  only. 


793  (Ch.  915)  put  "Chapter"  instead  of  "Section".  —  794  (Ch.  916)  put  "as  are  required" 
instead  of  "as  article  892  requires".  —  795 — 799  (Ch.  917 — 921)  in  798  paragraph  1  a  verbal  diffe- 


Chapter  IV.    The  chief  officer. 

800—804  (Ch.  922—926). 

Chapter  V.    The  supercargo. 

805  (Ch.  927)  put  "contained  in  Chapter  3  of  Title  II,  Booh  I  of  this  Code"  instead  of  "con- 
tained in  Sections  7  and  8  Title  VI,  Book  II  of  this  Code". 

806.    The  managing  owner  or  the  consignors  shall  execute  a  special  power 
of  attorney  in  favour  of  the  supercargo,  which  shall  be  communicated  to  the  master. 
807—810  (Ch.  929—932)  807  referring  to  art.   779. 

Title  III.    Agreements  with  the  seamen  (articles). 

811—823  (Ch.  933—945)  818  and  820  referring  to  arts.  785,  748  to  749'^).  —  824  (Ch.  946 
and  947).  —  825 — 838  (Ch.  948 — 961)  827  referring  to  art.  780;  in  828  omitting  "in  a  privileged 
manner".  —  839  (Ch.  962)  put  "by  order  of  a  competent  authority"  instead  of  "by  order  of  the  Presi- 
dent of  the  Republic".  —  840 — 846  (Ch.  963 — 969)  840  and  841  and  846  referring  to  834  and  838 
and  "Chapter  II  of  the  preceding  Title" 

Title  IV.    Affreightment,  bills  of  lading  and  passengers. 
Chapter  I.     Definitions  and  rules  which  relate  to  affreightments. 

This  agrees  with  Chapter  I,  Title  IV,  Book  III  of  Chile,  that  is,  articles  847  to  852  of  Guatemala 
agree  with  articles  970  to  975  of  Chile  respectively. 

Chapter  II.    Capacity  to  charter  a  vessel.    The  charter-party. 

853 — 864  (Ch.  976 — 988)  854  referring  to  art.  776;  in  856  omit  "official"  and  "official 
or"  of  paragraphs  2  and  3,  and  in  858,  paragraph  1,  "likewise". 

Chapter  III.    The  rights  and  obligations  of  the  ship-owner. 

865—883  (Ch.  989—1007)  866  referring  to  arts.  874  and  895,  867  to  arts.  872,  873  and  874; 
372  to  art.  772;  876  to  art.  784;  omitting  "for  the  demurrage"  in  art.  876  No.  1. 

Chapter  IV.    The  rights  and  obligations  of  the  charterer. 

884 — 9J^2  (Ch.  1008 — 1036)  in  885  put  "made"  and  "to  claim  compensation  from  the  seller" 
instead  of  "made  by  the  contractor  thereof  and  "to  claim  compensation  from  the  latter";  in  889, 
paragraph  2,  omit  "or  by  the  imperfect  performance";  896  referring  to  arts.  894,  897  to  777. 

1)  Art.  1663  and  1665  C.  C. 
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Capltulo  V.    De  la  rescisidn  del  fletamento. 

913—921  (Ch.  1037—1045)  916  y  917  y  921  con  referenda  al  art.  913  y  783  y  1039. 

Capitulo  VI.    Del  conocimiento. 

922  (Ch.  1046).  —  923  [Ch.  1047)  con  diferencia  en  el  No.  4  que  es  asi:  oNumero  y  marca 
de  los  bulios,  calidad  y  cantidad  de  las  mercaderias».  —  924 — 926  {Ch.  1048 — 1050).  —  927  (Ch.1051) 
con  referenda  al  Capitulo  5,  Titulo  XI  del  Libro  II,  suprimiendo  en  el  inciso  2:  «en  la  forma 
que  expresa  el  art.  1903  del  Cddigo  Civih.  —  928—935  (Ch.  1053—1060).  —  936  (Ch.  1061)  con 
referencias  al  art.  923.  —  937  (Ch.  1062)  con  diferencia  en  el  inciso  2,  que  dice:  <tsi  todos  los  conoci- 
mientos  presentados  tuvieren  la  calidad  que  expresa  el  inciso  anterior,  se  estard  al  resultado  de  las 
demas  pruebas  que   produzcan  las  partes.»  —  938 — 941   (Ch.  1063 — 1066). 

Capitulo  VII.    Des  los  pasajeros. 

942—957  (Ch.  1068—1083)  1068  suprimiendo  el  inciso  2;  1069  con  referenda  al  art.  871; 
1075  al  art.  894:  1077  al  942:  1083  al  567. 

Titulo  V.    De  los  riesgos  y  dafios  del  transporte  maritimo. 
Capitulo  I.     Definiciones  y  reglas  generales. 

958—962  (Ch.  1084—1088). 

Capitulo  II.     De  la  averia  comun,   de  la  resolucion  para  causarla 

y  de  la  echazon. 

963—977  (Ch.  1089—1103)  1090  suprimiendo:  'suergasi>:  1090  con  referenda  al  963,  1091  al  963, 
1094  al  785,  1099  al  783,  1100  al  972  y  1101  al  963:  1097  diferencia  inciso  2:  «d  sus  sobrecargoso, 
«y  sus  sobrecargos». 

Capitulo    III.     De    la    justificacion,    regulacion   y   repartimiento    de 

las  averias  comunes. 

978—997  (Ch.  1104^1123)  1106  con  referenda  al  art.  978:  1108  al  973  y  974:  1114  al  985 
y   986:  1116  al  966;  1111  suprimiendo:   «los  objetos  sacrificados». 

Capitulo  IV.    De  la  averia  particular. 

998  (Ch.  1124)  diferencia:  <«)  hecho  del  navierosr,  <i6  culpa  del  navieroo.  —  999  (Ch.  1125) 
con  referenda  al  963:  No.  4  =  Ch.  5  y  No.  5  =  Ch.  4.  —  1000  (Ch.  1126)  diferencia:  <ihecho  de 
un  tercero»,    «culpa  de  un  tercero-o.   —  1001,   1002   (Ch.  1127  y  1128). 

Capitulo  V.     Del  abordaje. 

1003—1009  (Ch.  1129—1135)  1130  diferencia:  «hecho»,  «culpa». 

Capitulo  VI.    De  la  arribada  forzosa. 

1010—1023  (Ch.  1136—1149)  1140  con  referenda  d  los  art.  971  y  973,  1144  al  783;  1146  al  776: 
1148  al  971. 

Capitulo  VII.    Del  naufragio  y  varamiento. 

1024  (Ch.  1150)  con  referenda  d  los  art.  971  y  783.  —  1025  (Ch.  1151)  con  referenda  al  art.  783. 
— 1026—1028  (Ch.  1152—1154).  — 1029  (Ch.  1155)  con  referenda  al  art.  1020.  — 1030  (Ch.  1156). 
—  1031  (Ch.  1157).  —  1032  (Ch.  1158)  diferencia:  nmpone  el  art.  635  del  Cddigo  Civih,  umpone 
el  derecho».  —  1033  (Ch.  1159)  diferencia:  «al  cumplimiento  de  las  disposiciones  que  contienen 
los  art.  636 — 639  del  Cddigo  Civih,  <sd  los  que  haya  lugar  conforme  d  derecho».  —  1034  (Ch.  1160) 
con  referenda  al  1029.  — 1035  (Ch.  1161)  con  referenda  al  786  y  777.  — 1036—1041  (Ch.1162—1167) 
1166  suprimiendo:   ique  otorgan  los  art.  636  y  638  del  Cddigo  Civih). 

Titulo  VI.    Del  prestamo  a  la  gruesa  6  A  riesgo  maritimo. 
Capitulo  I.    Definiciones. 

1042  (Ch.  1168). 

Capitulo  II.    De  la  forma  y  registro  del  prestamo. 

1043  (Ch.  1169). 

1044.  Los  contratos  a  la  gruesa  deberan  ser  celebrados  por  escritura  publica 
6  privada.  Las  polizas  privadas  haran  fe  en  juicio,  siendo  reconocidas  en  la 
forma  que  expresa  el  inciso  primero  del  art.  857. 
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Chapter  V,     Rescission  of  the  affreightment. 

913—921  (Ch.  1037—1045)  916  and  917  and  921  referring  to  arts.  913  and  783  and  1039 
respectively. 

Chapter  VI.     Bills  of  lading. 

922  {Ch.  1048).  —  923  (Ch.  1047)  in  No.  4  substitute  "The  number  and  mark  of  the  packages, 
the  quality  and  quantity  of  the  goods".  —  924 — 926  (Ch.  1048 — 1050).  —  927  (Ch.  1051)  refer  to 
Chapter  V,  Title  XI,  Book  II,  omit  in  paragraph  2,  "as  expressed  by  article  1903  of  the  Civil  Code" 
—  928—935  (Ch.  1053—1060).  —  936  (Ch.  1061)  referring  to  art.  923.  —  937  (Ch.  1062)  para- 
graph 2  should  run  "If  all  the  hills  of  lading  produced  have  the  characteristics  expressed  in  the  preced- 
ing paragraph,  the  result  of  the  other  evidence  offered  by  the  parties  shall  prevail" .  —  938 — 941 
(Ch.  1063—1066). 

Chapter  VII.    The  passengers. 

942 — 957  (Ch.  1068 — 1083)  in  1068  omit  the  2nd  paragraph;  1069  referring  to  art.  871: 
1075  to  art.  894:  1077  to  942:  1083  to  567. 

Title  V.    The  risks  and  losses  connected  with  carriage  by  sea. 
Chapter  I.     Definitions  and  general  rules. 

958—962  (Ch.  1084^1088). 

Chapter  II.    General  average.    The  resolution  to  cause  the  average. 

Jettison. 

963—977  (Ch.  1089—1103)  in  1090  omit  "yards":  1090  referring  to  963,  1091  to  963,  1094 
to  785,  1099  to  783,  1100  to  972,  1101  to  963:  in  1097  paragraph  2,  put  "and  their  supercargoes" 
instead  of  "or  their  supercargoes". 

Chapter  III.    Proof,  adjustment  and  apportionment  of  general 

average. 

978—997  (Ch.  1104—1123)  1106  referring  to  art.  978:  1108  to  973  and  974:  1114  to  985  and 
986;  1116  to  966;  in  1111  omitting  the  "sacrificed  articles". 

Chapter  IV.    Particular  average. 

998  (Ch.  1124)  put  "or  fault  of  the  managing  owner"  instead  of  "or  an  act  of  the  managing 
owner".  —  999  (Ch.  1125)  referring  to  art.  963;  No.  4  is  Ch.  No.  5  and  No.  5  is  Ch.  4.  —  1000 
(Ch.  1126)  put  "fault  of  a  third  person  "instead  of  "act  of  a  third  person"  —  1001,  1002  (Ch.  1127 
and  1128). 

Chapter  V.    Collision. 

1003—1009  (Ch.   1129—1135)  in  1130  put  "fault"  instead  of  "act". 

Chapter  VI.    Compulsory  call  (Forced  refuge). 

1010—1023  (Ch.  1136—1149)  refer  1140  to  arts.  971  and  973,  1144  to  783,  1146  to  776,  1148 
to  971. 

Chapter  VII.    Shipwreck  and  stranding. 

1024  (Ch.  1150)  referring  to  arts.  971  and  783.  —  1025  (Ch.  1151)  referring  to  art.  783.  — 
1026—1028  (Ch.  1152—1154).  —  1029  (Ch.  1155)  referring  to  art.  1020.  —  1030  (Ch.  1156).  — 
1031  (Ch.  1157).  —  1032  (Ch.  1158)  put  "imposed  by  the  law"  instead  of  "imposed  by  article  635 
of  the  Civil  Code"  —  1033  (Ch.  1159)  put  "to  those  which  are  available  according  to  the  law"  instead 
of  "to  fulfil  the  provisions  contained  in  articles  636 — 639  of  the  Civil  Code".  —  1034  (Ch.  1160) 
referring  to  art.  1029.  —  1035  (Ch.  1161)  referring  to  786  and  777.  —  1036—1041  (Ch.  1162—1167) 
in  1166  omitting  "granted  by  articles  636  and  638  of  the  Civil  Code" . 

Title  VI.    Bottomry  or  loans  on  maritime  risk. 
Chapter  I.     Definitions. 

1042  (Ch.  1168). 

Chapter  II.     The  form  and  registration  of  the  loans. 

1043  (Ch.  1169). 

1044.  Bottomry  contracts  must  be  made  by  a  notarial  or  private  instrument. 
Private  contracts  are  evidence  in  legal  proceedings,  when  they  are  acknowledged 
as  expressed  in  the  first  paragraph  of  article  857. 

10* 
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Los  prestamos  celebrados  de  palabra  son  ineficaces  en  juicio  y  no  se  adraitira 
prueba  sobre  ellos,  salvo  que  el  capital  prestado  no  Uegue  a  quinientos  pesos. 

1045—1050  {Ch.  1171—1177). 

Capitulo  III.    De  las  personas  capaces  para  dar  y  tomar  a  la 

gruesa. 

1051—1055  (Ch.  1178—1182)  1182  con  referenda  al  art.  776. 

Capitulo  IV.     Del  capital  y  premio  y  de  las  cosas  afectas  al 

prestamo. 

1056—1066  {Ch.  1183—1193). 

Capitulo  V.  De  los  derechos  y  obligaciones  del  prestamistay  prestador. 

1067—1088  {Ch.  1194r-1215)  1195  con  referenda  al  art.  1073:  1209  al  1059,  1211  al  1087 
y  1212  al  1042,  1075  y  1076;  1209  diferencia:  «previa  la  deducdon  indicada  en  el  art.  1206», 
*previa  deducdon  de  los  costos  de  salvamento  y  los  salaries  del  capitan  y  tripuladontt. 

Titulo  VII.    Del  seguro  maritimo. 
Capitulo  I.    De  la  forma  interna  del  seguro. 

1089  (Ch.  1216)  con  referenda  al  403  y  448.  —  1090—1098  (Ch.  1217—1225)  con  referenda 
1218  al  411;  1222  al  417;  1223  al  1093.  —  1099  (Ch.  1226)  diferencia:  «por  drden  del  Presidente 
de  la  Republicaft,  «por  drden  de  autoridad  competente».  —  1100  (Ch.  1227)  con  referenda  al  1069.  — 
1101  (Ch.  1228).  —  1102  {Ch.  1229).  —  1103  (Ch.  1230)  diferencia:  «si  computando  ocho  kil6- 
metros  por  hora»,  asi  atendida  la  distancia».  —  1104 — 1110  {Ch.  1231 — 1237)  1231  indso  2  supri- 
miendo:  «por  el  Ministerio  piiblico*;  1234  con  referenda  al  1104. 

Capitulo  II.    De  la  forma  externa  del  seguro. 

nil  (Ch.  1238)  con  referenda  al  art.  405.  — 1112  (Ch.  1239)  faltando  en  el  No.  4:  «gastos».  — 
1113  (Ch.  1240)  con  referenda  al  464.  — 1114  (Ch.  1241)  con  referenda  al  art.  1111.  — 1115  {Ch.l242) 
diferencia  al  final:  «con  inteniencion  de  corredor»,  aen  escritura  piiblica».  — 1116 — 1122  (Ch.  1243 — 
1249)  1243  con  referenda  al  1111. 

Capitulo  III.    De  las  obligaciones  y  derechos  del  asegurador. 

1123—1147  (Ch.  1251—1275)  con  referenda  1260  al  959;  1267  al  1137;  1270  al  1132; 
1274  al  1129  y  416;  1274  diferencia:  ode  autoridad  competentet>,  <!del  Presidente  de  la  RepublicaK 

Capitulo  IV.     De  las  obligaciones  y  derechos  del  asegurado. 

1148  (Ch.  1276)  con  referenda  al  445.  — 1149—1153  (Ch.  1277—1281).  — 1154  (Ch.  1282)  i).  — 
1155  (Ch.  1283)  diferencia  No.  5:  ^Presidente  de  la  Republican,  lautoridad  competenteo.  — 
1156—1166  (Ch.  1284^1294). 

1167  {Ch.  1295)  diferencia  indso  2:  «AmSrica  Meridional  6  setentrionah  <iAmirica»;  y  se 
refiere  en  el  ultimo  indso  al  Art.  1164.  —  1168  (Ch.  1296).  —  1169  (Ch.  1297)  refiriSndose  d  los 
Artos.  455  y  1167.  —  1170  (Ch.  1298)  refiriindose  al  Arto.  1100.  —  1171  (Ch:  1299).  —  1172 
(Ch.  1300)  refiriindose  alArto.  445.  — 1173  (Ch.  1301).  — 1174  (Ch.  1302)  refiriSndose  alArto.  1167. 
—  1175  (Ch.  1303).  —  1176  (Ch.  1305)  refiriSndose  al  Arto.  1173.  —  1177  (Ch.  1306).  —  1178 
(Ch.  1307)  con  referenda  al  Arto.  1176.  —  1179  (Ch.  1308)  con  referenda  al  Arto.  445.  —  1180 
(Ch.  1309).  —  1181  {Ch.  1310).  —  1182  (Ch.  1311).  —  1183  (Ch.  1312). 

Titulo  Vlll.     De  la  prescripcion   de  las  obligaciones  peculiares  del 
Comercio  Maritimo  y  de  la  excepcion  de  inadmisibilidad  de  algunas 

acciones  especiales. 
Capitulo  I.     De  la  prescripcion. 

1184 — 1189  (Ch.  1313 — 1318)  1314  No.  1  suprime  „construir,  reparar,  pertrechar  y". 

Capitulo  II.    De  la  excepcion  de  inadmisibilidad. 

1190—1193  (Ch.  1319—1322).  —  1194  (Ch.  1323)  con  referenda  d  los  Artos.  1099  y  1100.  — 
1195  (Ch.  1324)  refiriSndose  d  los  Artos.  1099  y  1100. 

1)  Art.  1887  C.  C. 
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Loans  made  by  word  of  mouth  are  inoperative  in  legal  proceedings  and  no 
evidence  shall  be  admitted  concerning  them,  unless  the  principal  lent  does  not 
amount  to  five  hundred  pesos. 

1045—1050  {Ch.  1171—1177). 

Chapter  III.    Persons  with  legal  capacity  for  lending  or  borrowing 

on  bottomry  bonds. 

1051—1055  (Ch.  1178—1182)  1182  referring  to  art.  776. 

Chapter  IV.    The  principal  and  premium  and  the  things  subject 

to  the  loan. 

1056—1066  (Ch.  1183—1193). 

Chapter  V.    The  rights  and  obligations  of  the  borrower  and  lender. 

1067—1088  (Ch.  1194^1215)  1195  referring  to  art.  1073,  1209  to  1039,  1211  to  1087, 
1212  to  1042,  1075  and  1076;  in  1209  put  "after  deducting  the  costs  of  salvage  and  the  pay  of  the 
master  and  crew"  instead  of  "after  the  deduction  mentioned  in  article  1206". 

Title  VII.    Marine  insurance. 
Chapter  I.    The  internal  form  of  the  insurance. 

1089  (Ch.  1216)  referring  to  403  and  448.  —  1090—1098  (Ch.  1217—1225)  1218  referring 
to  411;  1222  to  417;  1223  to  1093.  —  1099  (Ch.  1226)  put  "by  order  of  a  competent  authority"  instead 
of  "by  order  of  the  President  of  the  Republic".  —  1100  (Ch.  1227)  referring  to  1069.  —  1101  (Ch. 
1228).  —  1102  (Ch.  1229).  —  1103  (Ch.  1230)  put  "if  on  consideration  of  the  distance"  instead  of 
"if  by  reckoning  eight  kilometres  per  hour".  —  1104 — 1110  (Ch.  1231 — 1237)  in  1231  paragraph  1, 
omitting  "by  the  public  prosecutor" ;  1234  referring  to  art.  1104. 

Chapter  II.    The  external  form  of  the  insurance. 

1111  (Ch.  1238)  referring  to  art.  405.  —  1112  (Ch.  1239)  inserting  "expenses"  in  No.  4.  — 
1113  (Ch.  1240)  referring  to  art.  464.  —  1114  (Ch.  1241)  referring  to  art.  1111.  —  1115  (Ch.  1242) 
putting  "in  a  notarial  instrument"  instead  of  "with  the  intervention  of  a  broker"  at  the  end.  — 
1116—1122  (Ch.  1243,  1249)  1245  referring  to  art.  1111. 

Chapter  III.    The  rights  and  obligations  of  the  insurer. 

1123—1147  (Ch.  1251—1275)  1260  referring  to  959;  1267  to  1137;  1270  to  1132;  1274  to 
1129  and  416:  in  1274  put  "of  a  competent  authority"  instead  of  "of  the  President  of  the  Republic". 

Chapter  IV.    The  obligations  and  rights  of  the  assured. 

1148  (Ch.  1276)  referring  to  art.  445.  — 1149—1153  (Ch.  1277—1281).  —  1154  (Ch.  1282)^). 

—  1155  (Ch.  1283)  in  No.  5,  put  "competent  authority"  instead  of  "President  of  the  Republic". 

—  1156—1166  (Ch.  1284—1294). 

1167  (Ch.  1295)  in  paragraph  2,  put  "America"  instead  of  "South  or  North  America";  and 
refer  the  last  paragraph  to  art.  1164.  —  1168  (Ch.  1296).  —  1169  (Ch.  1297)  referring  to  arts.  455 
and  1167.  —  1170  (Ch.  1298)  referring  to  art.  1100.  —  1171  (Ch.  1299).  —  1172  (Ch.  1300)  referring 
to  art.  445.  —  1173  (Ch.  1301).  —  1174  (Ch.  1302)  referring  to  art.  1167.  —  1175  (Ch.  1303).  — 
1176  (Ch.  1305).  referring  to  art.  1173.  —  1177  (Ch.  1306).  —  1178  (Ch.  1307)  referring  to  art. 
1176.  —  1179  (Ch.  1308)  referring  to  art.  445.  —  1180  (Ch.  1309).  —  1181  (Ch.  1310).  —  1182 
(Ch.  1311).  —  1183  (Ch.  1312). 

Title  VIII.    Prescription  of  obligations  peculiar  to  maritime  commerce. 
The  defence  of  inadmissibility  in  certain  special  actions. 

Chapter  I.    Prescription. 

1184 1189  (Ch.  1313 — 1318)  in  1314  No.  1   omit   "building,  repairing,  supplying  and". 

Chapter  II.    The  defence  of  inadmissibility. 

1190—1193  (Ch.  1319—1322).  —  1194  (Ch.  1323)  referring  to  arts.  1099  and  1100.  — 
1195  (Ch.  1324)  referring  to  arts.  1099  and  1100. 

1)  Art.  1887  C.  C. 
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Libro  IV.    De  las  quiebras. 


Titulo  I.    De  la  quiebra  en  general. 
Capitulo  I.     Reglas  generales. 

1196  (Ch.  1325)  diferencia  ,,pago  de  sus  obligaciones  mercantiles"  „pago  de  sus  obligaciones" . 
—  1197—1199  (Ch.  1327—1329). 

Capitulo  II.    Clasificacion  de  la  quiebra. 

1200  {Ch.  1330)^).  —  1201  (£■.  887)  con  las  diferencias  siguientes:  «Se  entenderd  quiebra 
foriuita»:  «Se  entiende  quiebra  de  la  primera  clase»;  <isobrevinieren»:  «sobrevienen»;  unfortunios . . . . 

casualesD:  unfortunios  casuales  6  inevitables*;  <ireduzcani>:  <ique  reducenn;  «satis facer 6  en»: 

apagar  el  todo,  d».  —  1202,  No.  5  (E.  888,  No.  S)  «tiempo»:  «£poca»;  <quebrado*:  (tfallido*  debia 
por  obligaciones  directas,  doble  cantidad»:  lestuviese  en  dibito,  par  sus  obligaciones  directas,  de  una 
cantidad  doble».    Al  final,  en  vez  de:  «en  el  inventario»:  <isegun  el  mismo  inventario».^) 

1203.  Se  tendran  tambien  como  quebrados  de  segunda  clase,  salvas  las  escep- 
ciones  que  propongan  y  prueben,  para  demostrar  la  inculpabilidad  de  la  quiebra: 
1.°  Los  que  no  tuvieren  libros  6  inventarios,  6  si  teniendolos  no  bubieren  sido 
Uevados  los  primeros  con  la  regularidad  exijida,  6  los  segundos  no  fueren  exactos  y 
completes ;  de  tal  suerte,  que  unos  y  otros  no  manifiesten  la  verdadera  situacion  del 
activo  y  pasivo;  —  2.°  Si  no  conservasen  los  cartas  que  se  les  bubieren  dirijido 
con  relacion  a  sus  negocios;  —  3.°  Si  bubieren  prestado  fianzas,  6  contraldo  por 
cuenta  ajena  obligaciones  desproporcionadas  a  la  situacion  de  su  fortuna,  sin  tomar 
valores  equivalentes  en  garantia  de  su  responsabUidad ;  —  4.°  Si  inmediatamente 
despues  de  haber  comprado  mercaderias  al  fiado,  las  vendieren  a  perdida  y  a  un 
precio  menor  que  el  corriente ;  —  5.  °  Si,  dentro  de  los  cinco  dias  siguientes  a  la  cesa- 
cion  de  sus  pagos,  no  hicieren  la  manifestacion  ordenada  en  el  articulo  1210,  6 
si  la  manifestacion  hecha  no  contuviere  los  nombres  de  todos  sus  socios  soUdarios ;  — 
6.°  Los  que  babiendose  ausentado  antes,  6  al  tiempo  de  la  declaracion  de  quiebra, 
6  durante  el  curso  del  juicio,  dejaren  de  presentarse  personalmente  en  los  casos 
que  la  ley  impone  esta  obligacion,  a  menos  de  tener  impedimento  legitimo  para 
hacerlo;  —  7.  °  Si  fueren  declarados  en  quiebra  por  segunda  vez,  sin  baber  cumplido 
las  obligaciones  que  bubieren  contraido  por  un  convenio  precedente. 

1204  concuerda  hasta  el  No.  15  con  el  1334  de  Chile;  y  el  No.  16  con  el  No.  1.°  del  1336  del 
mismo  Cddigo  de  Chile;  agregando  el  de  Guatemala  al  final  del  No.  8:  <icon  rasgaduras,  borrones, 
6  alterando  de  otro  modo  cualquiera  el  contenido  de  los  mismos».  —  1205  {Ch.  1337)  menos  en  el 
nUmero  dos  que  dice:  Los  que  de  dnimo  deliberado,  auxilian  al  fallido  para  ocultar  6  sustraer  bienes, 
sea  cual  fuere  su  naturaleza,  antes  de  la  declaracion  de  quiebra,  y  los  que  despues  de  esta  le  presfan 
auxilios  con  igual  objeto.  —  1206  {Ch.  1338).  —  1207  {Ch.  1340).  —  1208  {Ch.  1341)  suprimiendo 
en  el  inciso  1:  <iy  del  ministerio  publico*. 

Titulo  II.  De  la  declaracion  de  quiebra  y  de  sus  efectos;  de  los  que 
produce  la  cesacion  de  pagos;  y  de  los  recursos  contra  el  auto  dene- 

gatorio  6  declaratorio. 

Capitulo  I.    De  la  declaracion  de  quiebra. 

1209.  La  declaracion  formal  del  estado  de  quiebra  se  bace  por  providencia 
judicial,  a  solicitud  del  mismo  quebrado  6  de  sus  berederos,  6  a  instancia  de  acreedor 
lejitimo. 

1210.  Es  obligacion  de  todo  comerciante  que  se  encuentre  en  estado  de  quiebra, 
ponerlo  en  conocimiento  del  Juez  de  comercio  de  su  domicilio,  dentro  de  los  cinco 
dias  siguientes  al  en  que  hubiere  cesado  en  el  pago  corriente  de  sus  obligaciones, 
entregando  al  ef  ecto  en  la  oficina  del  mismo  Juzgado  una  exposicion  en  que  se  mani- 
fieste  en  quiebra,  y  designe  su  habitacion  y  todos  sus  escritorios,  almacenes  y  cuales- 
quiera  otros  establecimientos  de  su  comercio. 

1211  {Ch.  1346)  agregando  al  final  del  4.°  inciso:  <idel  que  se  acompanard  el  testimonio  corres- 
pondiente,  sin  cuyo  requisito  no  se  dard  curso  d  la  solicitude.    —  1212  {Ch.  1347)  agregando  des- 

1)  Pdrrafo  IV,  Titulo  XII,  Libro  II  C.  P. 

2)  Art.  9  Decreto  580. 
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Book  IV.    Bankruptcy. 


Title  I.    Bankruptcy  in  general. 
Chapter  I.    General  rules. 

1196  (Ch.  1325)  put  "payment  of  his  obligations''  instead  of  "payment  of  his  mercantile 
obligations".  —  1197—1199  (Ch.  1327—1329). 

Chapter  II.    Classification  of  the  bankruptcy. 

1200  (Ch.  1330)^).  — 1201  (S.  887)  with  the  following  differences:  —  (they  are  all  merely  verbal, 
many  with  the  same  English  equivalent).  —  1202,  No.  5  (S.  888,  No.  5)  several  merely  verbal  diffe- 
rences^). 


1203.  The  folio-wing  shall  also  be  considered  as  bankrupts  of  the  second  class, 
subject  to  any  defences  which  they  may  put  forward  and  prove  to  show  that  they 
are  innocent  of  causing  the  bankruptcy:  1.  Those  who  have  no  books  or  inventories, 
or  who  have  them,  but  the  former  have  not  been  kept  with  the  required  regularity, 
or  the  latter  are  not  correct  and  complete;  so  that  neither  show  the  true  position 
of  the  assets  and  habiUties ;  —  2.  If  they  have  failed  to  preserve  the  letters  addressed 
to  them  in  relation  to  their  business ;  —  3.  If  they  have  given  guaranties,  or  have  on 
another's  account  contracted  obligations  which  are  out  of  proportion  to  the  state 
of  their  fortune,  without  taking  equivalent  securities  as  guaranty  for  his  habihty ;  — 
4.  If,  after  having  bought  goods  on  credit,  they  have  immediately  sold  them  at  a  loss 
and  at  less  than  the  current  price;  —  5.  If,  within  the  five  days  following  their 
suspension  of  payment,  they  have  JFailed  to  make  the  revelation  directed  by  article 
1210,  or  if  the  statement  does  not  contain  the  names  of  aU  their  partners  who  are 
jointly  and  severally  Hable;  ■ —  6.  Those  who  have  absented  themselves  previously 
or  are  absent  at  the  time  of  the  declaration  of  bankruptcy  or  during  the  course 
of  the  proceedings  and  faU  to  present  themselves  personally  in  the  cases  wherein 
the  law  imposes  this  obHgation,  unless  they  are  lawfully  hindered  from  so  doing ;  — 
7.  If  they  are  declared  bankrupt  for  the  second  time,  without  having  performed 
the  obHgations  which  they  have  contracted  by  a  previous  arrangement  (composition) . 

1204  agrees  as  far  as  No.  15  with  1334  of  Chile;  and  No.  16  with  No.  1  of  1336  of  the  said 
Code  of  Chile:  that  of  Guatemala  adding  at  the  end  of  No.  8  "by  erasures  or  obliterations  or  by  altering 
the  contents  thereof  in  any  other  manner".  —  1205  (Ch.  1337)  for  No.  2  substitute  "Those  who  of 
deliberate  intention  aid  the  bankrupt  to  conceal  or  abstract  assets  of  any  nature  before  the  declaration 
of  bankruptcy,  and  those  who  thereafter  afford  him  their  aid  with  the  same  object" .  —  1206  (Ch.  1338). 
—  1207  (Ch.  1340).  —  1208  (Ch.  1341)  omit  "and  the  public  prosecutor"  in  the  first  paragraph. 

Title  11.    The  declaration  of  bankruptcy  and  the  effects  thereof.    The 

effects  produced  by  suspension  of  payment.    Appeals  against  a  decree 

refusing  to  declare  or  declaring  bankruptcy. 

Chapter  I.    The  declaration  of  bankruptcy. 

1209.  The  formal  declaration  of  bankruptcy  is  made  by  an  order  of  the  Court 
on  the  appHcation  of  the  bankrupt  himself  or  of  his  heirs,  or  at  the  instance  of  a 
lawful  creditor. 

1210.  It  is  the  obligation  of  every  trader  who  finds  himself  in  a  state  of  bank- 
ruptcy, to  bring  it  to  the  knowledge  of  the  Commercial  Judge  of  his  address,  within 
the  five  days  following  that  whereon  he  suspended  the  current  payment  of  Ids  obh- 
gations,  by  delivering  for  that  purpose  in  the  office  of  the  said  Court,  a  statement 
whereby  he  shows  that  he  is  bankrupt,  and  names  his  dweUing  and  aU  his  offices, 
warehouses  and  aU  other  estabhshments  of  his  trade. 

1211  (Ch.  1346)  adding  at  the  end  of  the  4th  paragraph  "which  shall  be  accompanied  by  a 
certified  copy  thereof,  in  the  absence  of  which  requisite  the  application  shall  not  be  allowed  to  proceed". 

1)  Section  IV,  Title  XII,  Book  II  P.  C. 

2)  Art.  9  Decree  580. 
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de  sus  efectos. 
pues  de  lactivos  y  paswos»   oexpresando  respecio  d  estos  la  calidad  y  domicilio  de  tos  acreedores»: 
y  suprimiendo  al  final  ay  con  la  fecha  y  firma  del  deudor  y  de  sus  herederos».  —  1213  {Ch.  1348). 

1214.  En  la  audiencia  siguiente  al  dia  en  que  se  hubiere  hecho  la  manifestacion, 
el  Juez  de  Comercio  declarara  el  estado  de  quiebra,  fijando  en  la  misma  providencia 
con  calidad  de  por  ahora,  y  sin  perjuicio  de  tercero,  la  epoca  de  la  cesacion  de  pages 
6  reservandose  fijarla  ulteriormente.  Omitida  la  reserva,  se  entendera  que  la  cesa- 
cion de  pagos  ha  ocurrido  en  la  misma  fecha  del  auto  declaratorio  de  la  quiebra. 

1215.  Ademas  de  la  fijacion  del  dia  de  la  cesacion  de  pagos  6  reserva  enunciadas 
en  el  articulo  precedente,  el  auto  declaratorio  de  quiebra  contendrai) :  1.°  Ladesig- 
nacion  provisional  de  uno  6  mas  depositaries  que  custodien  los  bienes  del  f aUido ;  — 
2.  °  La  orden  de  arresto  del  mismo  en  la  carcel  publica,  6  en  el  recinto  de  la  Ciudad,  si 
previamente  prestare  fianza  a  favor  de  la  masa  por  la  cantidad  que  el  Juzgado  seiiale 
discrecionalmente,  segun  las  circunstancias  de  la  quiebra ;  —  3.  °  La  orden  de  ocupar 
judiciahnente  todos  los  bienes  del  faUido,  sus  Ubros,  correspondencia  y  documentos ; 
—  4.°  La  orden  para  que  el  Administrador  6  Director  de  correos  no  entregue  al 
faUido,  sino  a  los  depositaries  y  a  su  vez  a  los  Sindicos,  las  cartas  del  faUido;  — 
5.  °  La  prohibicion  de  entregar  y  pagar  mercaderias  al  faUido,  bajo  pena  de  nuUdad 
de  los  pagos  y  entregas ;  y  orden  a  las  personas  que  tengan  bienes  6  papeles  pertene- 
cientes  al  mismo,  para  que,  dentro  de  tercero  dia,  los  pongan  a  disposicion  del  Juzgado 
de  comercio,  bajo  pena  de  ser  considerados  como  ocultadores  y  complices  de  la 
quiebra;  —  6.°  La  orden  de  que  se  cite  en  persona  a  los  acreedores  presentes;  por 
exhorto  a  los  que  estuvieren  fuera  del  lugar  del  juicio;  pero  en  la  Republica;  y 
por  edictos  a  los  ignorados,  para  que,  con  los  documentos  justificativos  de  sus  cre- 
ditos,  concurran  a  la  Junta  general,  que  tendra  lugar  el  dia  y  hora  que  el  Juzgado 
designe. 

Si  de  la  nomina  presentada  por  el  faUido  resultare  que  algunos  acreedores  estan 
fuera  de  la  RepubUca  y  no  tienen  en  eUa  representacion  legitima,  oficiara,  respecto 
a  los  que  scan  extranjeros,  al  Consul  de  la  nacion  a  que  pertenezcan,  para  que,  si 
lo  juzga  conveniente,  por  si  6  por  medio  de  la  persona  que  designe,  represente  a 
sus  nacionales  en  las  Juntas  que  se  celebren,  mientras  dichos  acreedores  se  consti- 
tuyen  por  si  6  apoderado  formal  en  el  lugar  del  juicio.  Respecto  a  los  guatemalte- 
cos  que  se  haUaren  en  el  mismo  caso,  el  Juez  procedera  de  oficio  a  nombrarles  de- 
fensor, el  que  dejara  la  representacion  luego  que  los  ausentes  6  domiciUados  fuera  de 
la  Republica  comparezcan  por  si  6  por  medio  de  apoderado  legitime. 

1216  {Ch.  1351)  suprimiendo  el  inciso  5.  —  1217  (Ch.  1355). 

1218.  En  caso  de  fuga  ti  ocultacion  de  un  comerciante,  dejando  cerrados  sus 
escritorios  y  almacenes,  sin  haber  nombrado  persona  que  administre  sus  negocios 
y  de  cumpUmiento  k  sus  obligaciones,  el  Juez  de  Comercio  procedera  de  oficio  a 
la  ocupacion  de  los  establecimientos  del  quebrado  y  prescribira  las  medidas  que 
exija  su  conservacion,  entre  tanto  que  los  acreedores  usan  de  su  derecho  sobre  la 
declaracion  de  quiebra. 

1219.  El  comerciante  a  quien  se  declare  en  estado  de  quiebra,  sin  que  haya 
precedido  su  manifestacion,  sera  admitido  a  pedir  la  reposicion  del  auto  declaratorio, 
dentro  de  los  echo  dias  siguientes  a  su  pubUcacion,  sin  perjuicio  de  Uevarse  a  efecto 
provisionalmente  las  providencias  acordadas  sobre  la  persona  y  bienes  del  quebrado. 

1220.  Para  que  recaiga  la  reposicion  del  auto  declaratorio  de  la  quiebra,  ha 
de  probar  el  reclamante  la  falsedad  e  insuficiencia  legal  de  los  hechos  que  sirvieron 
de  fundamento  a  la  declaracion,  y  que  se  haUa  corriente  en  sus  pagos. 

1221.  El  articulo  de  reposicion  se  sustanciara  con  audiencia  del  acreedor  que 
promovio  la  quiebra. 

La  sustanciacion  de  dicho  articulo  no  podra  esceder  de  veinte  dias,  dentro  de  los 
cuales  se  recibiran  por  via  de  justificacion  las  pruebas  que  se  produzcan,  por  ambas 
partes,  y  a  su  vencimiento  se  resolvera  segun  el  merito  do  lo  actuado,  admitiendose 

1)  Este  numero  fue  sustituido  por  el  articulo  8,  Decreio  580  {se  refiere  al  No.  2  ° 
del  art.  1215). 


GUATEMALA:  BANKRUPTCY.  76 

—  1212  (Ch.  1347)  adding  after  "debts''  "expressing  with  regard  to  the  latter  their  nature  and  the 
address  of  the  creditors" :  and  omitting  at  the  end  "and  with  the  date  and  the  signature  of  the  deb- 
tor or  his  heirs".  —  1213  {Ch.  1348). 

1214.  At  the  sitting  of  the  Court  following  the  day  whereon  the  revelation 
has  been  made,  the  Commercial  Judge  shall  make  a  declaration  of  bankruptcy, 
and  in  the  same  decree  he  shall  fix  the  provisional  date  of  the  suspension  of  pay- 
ment or  shall  reserve  the  fixing  thereof  to  a  subsequent  occasion,  but  in  either  event 
without  prejudice  to  third  persons.  When  the  reservation  is  omitted,  it  shall  be  under- 
stood that  the  suspension  of  payment  occurred  on  the  same  date  as  the  decree 
declaring  the  bankruptcy, 

121a.  Besides  fixing  the  day  of  the  suspension  of  payment  or  making  the  re- 
servation mentioned  in  the  preceding  article,  the  decree  declaring  the  bankruptcy 
shall  contain  1) :  1.  The  provisional  appointment  of  one  or  more  depositaries  to  guard 
the  assets  of  the  bankrupt ;  —  2.  An  order  to  arrest  and  keep  him  within  the  pubhc 
prison,  or  within  the  precincts  of  the  City  if  he  previously  gives  security  in  favour 
of  the  estate  to  an  amount  to  be  appointed  by  the  Court  at  its  discretion,  according 
to  the  circumstances  of  the  bankruptcy;  —  3.  An  ordep  to  take  judicial  possession 
of  aU  the  assets  of  the  bankrupt,  his  books,  correspondence  and  documents;  — 
4.  An  order  that  the  Administrator  or  Director  of  Posts  should  not  deHver  the  letters 
of  the  bankrupt  to  himself  but  to  the  depositaries  or  to  the  Trustees,  as  the  case 
may  be;  —  5.  An  injunction  against  delivering  and  paying  for  goods  to  the  bank- 
rupt, on  pain  of  nullity  of  the  payments  and  dehveries ;  and  an  order  on  the  persons 
who  have  assets  and  papers  belonging  to  him  to  place  them  at  the  disposal  of  the 
Commercial  Court  within  three  days,  on  pain  of  being  considered  guilty  of  conceal- 
ment and  accomplices  in  the  bankruptcy;  —  6.  An  order  to  cite  in  person  the  credi- 
tors present ;  and  by  letter  of  request,  those  who  are  absent  from  the  place  of  the 
proceedings,  but  in  the  Repubhc ;  and  by  placards  those  who  are  unknown,  in  order 
that  they  may  bring  the  documents  proving  their  credits  and  attend  the  General 
Meeting,  which  shall  take  place  on  the  day  and  hour  to  be  appointed  by  the  Court. 

If  it  appears  from  the  hst  presented  by  the  bankrupt  that  there  are  some  cre- 
ditors away  from  the  Repubhc,  and  that  they  have  no  lawful  representation  therein, 
the  Judge,  as  regards  those  who  are  foreigners,  shall  give  official  notice  to  the  Con- 
sul of  the  nation  to  which  they  belong,  so  that  if  he  thinks  fit  he  may  represent 
his  nationals  in  the  meetings  to  be  held,  either  in  person  or  by  means  of  a  person 
appointed  by  him,  until  the  said  creditors  appear  in  person  or  by  a  regular  attorney 
in  the  place  of  the  proceedings.  With  regard  to  Guatemalans  who  are  in  the  same 
condition,  the  Judge  shall  proceed  ex  officio  to  appoint  them  a  representative 
(defensor),  who  shall  cease  to  represent  them  as  soon  as  those  persons  who  are  absent 
or  domiciled  outside  the  Republic  appear  in  person  or  by  means  of  a  lawful  at- 
torney. 

1216  (Ch.  1351)  omitting  paragraph  5.  —  1217  {Ch.  1355). 

1218.  In  the  event  of  the  fhght  or  concealment  of  a  trader,  leaving  his  offices 
and  warehouses  closed,  without  having  appointed  a  person  to  administer  his  business 
and  to  perform  his  obHgations,  the  Commercial  Judge  shall  proceed  ex  officio  to 
take  possession  of  the  establishments  of  the  bankrupt  and  shall  direct  the  measures 
required  for  their  preservation,  while  the  creditors  are  availing  themselves  of  their 
right  to  the  declaration  of  bankruptcy. 

1219.  A  trader  who  is  declared  bankrupt  without  his  having  first  made  the 
revelation,  shall  be  permitted  to  ask  that  the  declaratory  decree  be  revoked  within 
eight  days  following  its  publication,  without  prejudice  to  the  orders  made  con- 
cerning the  person  and  assets  of  the  bankrupt  being  provisionally  carried  into  effect. 

1220.  In  order  that  the  decree  declaring  the  bankruptcy  may  be  ordered 
to  be  revoked,  he  must  prove  the  falsity  or  legal  insufficiency  of  the  facts  which 
served  as  the  basis  of  the  declaration,  and  that  he  is  up  to  date  in  his  payments. 

1221.  The  application  for  revocation  shall  be  substantiated  in  the  presence 
of  the  creditor  who  promoted  the  bankruptcy. 

The  period  for  substantiation  of  the  said  appHcation  may  not  exceed  twenty 
days,  within  which  the  evidence  which  is  produced  by  both  parties  by  way  of  proof 
shall  be  received,  and  at  the  expiration  thereof  a  decision  shall  be  given  according 

1)  This  number  was  substituted  by  article  8,  Decree  580  (it  refers  to  No.  2  of 
art.  1215). 
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solamente  en  el  efecto  devolutivo  las  apelaciones  que  se  interpongan  de  la  provi- 
dencia  que  se  dicte. 

1222.  Revocada  la  declaracion  de  quiebra  por  el  auto  de  reposicion,  se  tiene 
por  no  hecha  y  no  produce  efecto  alguno  legal.  —  El  comerciante  contra  quien  se 
dicto,  podra  usar  de  su  derecho  en  indemnizacion  de  danos  y  perjuicios,  si  se  hubiere 
procedido  en  en  ella  con  dolo,  falsedad  6  injusticia  mamfiesta. 

1223.  El  auto  declaratorio  de  quiebra,  yd.su  vez  el  de  reposicion,  sera  fijado 
en  estracto  en  la  puerta  del  Juzgado  de  Comercio  y  publicado  en  igual  forma  en 
el  periodico  oficial  por  el  termino  de  treinta  dias. 

Capitulo  II.    De  los  efectos  de  la  declaracion  de  quiebra. 

1224—1226  (Ch.  1359—1361). 

1227.  Desde  la  hora  en  que  se  pronuncie  la  declaracion  de  quiebra,  el  faUido 
queda  de  derecho  separado  de  la  administracion  de  todos  sus  bienes,  la  que  pasa 
a  los  Sindicos  como  representantes  de  los  acreedores;  y  en  consecuencia,  no  podra 
comparecer  en  juicio  como  actor,  ni  como  reo,  a  no  ser  en  aqueUas  gestiones  que 
exclusivamente  se  refieran  a  su  persona,  6  que  tengan  por  objeto  derechos  inherentes 
a  eUa. 

1228.  Declarada  la  quiebra,  los  acreedores  no  podran  promover  ejecucion 
contra  los  Siadicos  ni  contiauar  la  que  tuvieren  iniciada  contra  la  persona  y  bienes 
del  faUido,  pues  todas  las  causas  que  se  hallen  pendientes  contra  este,  '6  puedan 
afectar  sus  bienes,  seran  acumuladas  al  juicio  universal  del  concurso.  Se  excep- 
tiian  de  esta  regla  los  acreedores  hipotecarios  y  prendarios,  los  que  podran  iniciar 
6  Uevar  adelante  la  ejecucion  contra  los  bienes  afectos  a  la  seguridad  y  pago  de  sus 
creditos. 

1229.  En  virtud  de  la  declaracion  de  quiebra  se  tienen  por  vencidas  todas 
las  deudas  pasivas  del  faUido,  bajo  descuento  del  redito  pactado,  y  en  su  defecto 
del  mercantU  corriente,  por  la  anticipacion  del  pago,  si  este  Uegare  a  verificarse 
antes  del  tiempo  prefijado  en  la  obligacion.  Cesan  tambien  los  intereses  de  los  ca- 
pitales  tomados  a  mutuo  por  el  falUdo  6  que  se  devenguen  por  cualquiera  otra 
obMgacion  personal. 

1230  (Ch.  1369)  omitiendo  al  principio:  «No  obstante  lo  dispuesto  en  el  inciso  1  del  articulo 
1367i>.  —  1231  {Ch.  1371). 

Capitulo  in.    De  los  efectos  de  la  cesacion  de  pagos. 

1232  (Ch.  1373)  suprimiendo  el  numero  3;  y  en  el  numevo  4,  que  es  3,  omitiendo:  <s6  anticresis». 
—  1233  (Ch.  1374).  —  1234  (Ch.  1375).  —  1235  (Ch.  1377)  inciso  1  agregando:  osiempre  que  la 
inscripcion  se  haga  en  el  tirmino  que  fija  el  Cddigo  Civih. 

Titulo  III.    De  las  diligencias  consiguientes  a  la  declaracion  de  quiebra. 

1236.  En  el  mismo  dia  en  que  se  declare  la  quiebra,  el  Juez  de  Comercio  pro- 
cedera,  con  intervencion  del  depositario  interino  y  asistencia  del  Escribano  del 
Juzgado,  a  la  aposicion  de  los  seUos  en  el  escritorio,  almacenes  y  demas  dependencias 
del  faUido. 

Quebrando  unasociedad  colectiva,  la  aposicion  de  seUos  se  extendera  a  los  estable- 
cimientos  y  pertenencias  que  corespondan  privativamente  a  cada  uno  de  los  socios. 

Si  la  sociedad  fuese  comanditaria,  los  seUos  se  pondran  solamente  en  las  depen- 
dencias de  los  socios  gerentes.  Si  la  sociedad  fuere  anonima,  los  seUos  seran  puestos 
en  los  establecimientos  sociales,  cualquiera  que  sea  el  lugar  en  donde  existan. 

1237  (Ch.  1399). 

1238.  Los  seUos  seran  removidos  al  practicarse  el  inventario  de  los  bienes, 
y  fetos  quedaran  en  poder  del  depositario  interino. 

1239.  El  inventario  se  formara  con  asistencia  del  Escribano  del  Juzgado,  6 
de  cualquiera  otro  que  se  designe,  y  contendra  la  descripcion  individual  de  todos 
los  bienes,  muebles  y  raices,  documentos,  correspondencia  y  papeles  de  interes, 
y  ademas  el  justiprecio  de  los  primeros  practicado  por  peritos. 
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to  the  merits  of  the  evidence,  and  appeals  which  are  filed  from  the  order  which 
is  pronounced  shall  only  be  admitted  without  staying  the  proceedings. 

1222.  If  the  declaration  of  bankruptcy  is  revoked  by  an  order  for  re-instatement, 
it  is  considered  not  to  have  been  made  and  produces  no  legal  effect.  —  The  trader 
against  whom  it  has  been  pronounced  may  avail  himself  of  his  right  to  compensation 
for  damage,  if  the  proceedings  therein  were  taken  with  fraud,  falsehood,  or  manifest 
injustice. 

1223.  Both  the  decree  declaring  the  bankruptcy,  and  that  ordering  re-instate- 
ment, if  any,  shall  be  posted  in  a  summary  form  on  the  door  of  the  Commercial 
Court  and  pubHshed  in  Uke  form  in  the  official  newspaper  for  the  term  of  thirty 
days. 

Chapter  II.    The  effects  of  the  declaration  of  bankruptcy. 

1224—1226  (Ch.  1359—1361). 

1227.  From  the  hour  when  the  declaration  of  bankruptcy  is  pronounced, 
the  bankrupt  is  ipso  facto  removed  from  the  administration  of  all  his  assets,  which 
pass  to  the  Trustees  as  representing  the  creditors;  and  consequently,  he  cannot 
appear  in  an  action  either  as  plaintiff  or  defendant,  except  in  those  proceedings 
which  exclusively  relate  to  his  person,  or  which  have  rights  inherent  therein  as 
their  subject-matter. 

1228.  After  the  declaration  of  bankruptcy  has  been  made,  the  creditors  cannot 
apply  for  execution  against  the  Trustees  or  continue  one  which  they  have  initiated 
against  the  person  or  property  of  the  bankrupt,  as  all  the  causes  which  are  pending 
against  the  latter,  or  which  may  affect  his  property,  shall  be  consolidated  with  the 
universal  bankruptcy  proceedings.  Mortgagees  and  pledgees  are  excepted  from  this 
rule,  and  they  may  initiate  or  proceed  with  execution  against  the  property  which 
is  subject  to  the  security  and  payment  of  their  claims. 

1229.  By  virtue  of  the  declaration  of  bankruptcy  aU  the  debts  owing  by  the 
bankrupt  are  considered  to  have  matured,  subject  to  discount  at  the  agreed  interest, 
and  failing  this,  at  the  current  commercial  interest,  in  consideration  of  the  payment 
in  advance,  if  this  happens  to  be  effected  before  the  time  fixed  in  the  obhgation. 
Interest  also  ceases  on  principal  sums  borrowed  by  the  bankrupt  or  which  are  due 
for  any  other  personal  obhgation. 

1230  {Ck.  1369)  omitting  at  the  beginning:  "Notwithstanding  the  provisions  of  the  first  paragraph 
of  article  1367".  —  1231  (Ch.  1371). 

Chapter  III.    The  effects  of  suspension  of  payment. 

1232  (Ch.  1373)  omitting  No.  3:  and  in  No.  4,  which  is  here  3,  omitting:  " anticresis" .  —  1233 
(Ch.  1374).  —  1234  (Ch.  1375).  —  1235  (Ch.  1377)  adding  in  paragraph  1:  "provided  that  the  in- 
scription is  effected  within  the  time  fixed  by  the  Civil  Code". 

Title  III.    The  steps  which  follow  the  declaration  of  bankruptcy. 

1236.  On  the  same  day  that  the  declaration  of  bankruptcy  is  made,  the  Com- 
mercial Judge  shall  proceed  to  affix  seals  on  the  office,  warehouses  and  other  estab- 
lishments of  the  bankrupt,  with  the  intervention  of  the  interim  depositary  and  the 
assistance  of  the  Notary  of  the  Court. 

In  the  case  of  the  bankruptcy  of  an  unlimited  partnership,  seals  shaU  also  be 
affixed  to  the  estabhshments  and  appurtenances  which  belong  to  each  of  the  partners 
separately. 

If  it  is  a  hmited  partnership,  the  seals  shall  only  be  affixed  on  the  estabhsh- 
ments of  the  managing  (general)  partners.  In  the  case  of  a  limited  company,  the 
seals  shall  be  placed  on  the  estabhshments  of  the  company,  whatever  be  the 
place  where  they  exist. 

1237  (Ch.  1399). 

1238.  The  seals  shall  be  removed  on  the  making  of  the  inventory  of  the  assets, 
and  the  latter  shall  remain  in  the  control  of  the  interim  depositary. 

1239.  The  inventory  shall  be  framed  with  the  assistance  of  the  Notary  of  the 
Court,  or  of  any  other  Notary  who  may  be  appointed,  and  shall  contain  an  individual 
description  of  aU  the  assets,  whether  movable  or  immovable,  the  material  docu- 
ments, correspondence  and  papers  and  also  a  valuation  of  the  assets  as  made  by 
experts. 
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1240.  Los  bienes  expuestos  a  un  proximo  deterioro,  6  a  una  desestimacion 
inminente,  y  los  que  exijan  una  conservacion  dispendiosa,  seran  inmediatamente 
vendidos  por  el  depositario,  en  almoneda  publica  y  previa  autorizacion  del  Juzgado. 

1241.  Los  bienes  raices  seran  administrados  por  el  depositario,  quien  recaudara 
sus  frutos  y  productos,  y  tomara  todas  las  providencias  convenientes  para  evitar 
cualquiera  malversacion. 

Las  letras,  pagares  6  cualquiera  otro  documento  de  credito  vencido,  se  co- 
braran  por  el  depositario;  y  los  que  fueren  pagaderos  en  domicUio  diferente,  se  re- 
mitiran  para  su  cobro  por  el  mismo  depositario  a  persona  abonada. 

1242.  De  cargo  y  responsabUidad  del  depositario  es  la  practica  de  las  dili- 
gencias  necesarias  respecto  a  las  letras  que  deban  presentarse  a  la  aceptacion,  6 
protestarse  por  falta  de  esta  6  de  pago. 

1243.  El  depositario  interino  tendra  derecho  a  un  medio  por  ciento  sobre 
las  cantidades  que  recaude,  y  si  este  no  fuere  bastante  a  remunerar  su  trabajo,  el 
Juez  de  Comercio  le  senalara  prudencialmente  la  dieta  u  honorario  que  ademas 
deba  percibir. 

1244.  Es  tambien  obUgacion  del  depositario  interino  informar  a  los  acreedores, 
en  la  primera  Junta  General,  del  estado  en  que  se  hallen  los  bienes  del  quebrado, 
y  de  las  providencias  tomadas  para  su  conservacion. 

Titulo  IV.    De  la  primera  Junta  general;   de  los  Sindicos,  y  de  los 

Depositarios. 

Capitulo  I.     De  la  Junta  general. 

1245.  Citados  los  acreedores  de  la  manera  prescrita  en  el  inciso  6  del  art.  1215, 
se  reuniran  el  dia  y  la  bora  y  en  el  lugar  designado  para  la  celebracion  de  la  Junta 
General.  Los  acreedores  pueden  concurrir  a  eUa  personalmente  6  por  medio  de  apo- 
derado,  que  debera  Uevar,  por  lo  menos,  una  carta  poder,  firmada  por  el  man- 
dante.  Los  apoderados  no  podran  tener  en  la  Junta,  y  en  general  en  el  juicio  de 
concurso,  mas  de  una  representacion. 

1246.  Si  la  Junta  no  pudiere  constituirse,  por  haber  no  concurrido  la  mayoria 
absoluta  de  los  acreedores,  el  Juez  ordenara  que  en  los  autos  se  consigne  la  razon 
de  lo  sucedido,  y  que  de  nuevo  se  cite  a  los  acreedores  en  la  forma  que  prescribe  el 
inciso  6  del  art.  1215;  agregando  el  apercibimiento  que  los  que  no  asistan,  quedaran 
sin  necesidad  de  nueva  convocatoria,  obligados  a  estar  y  pasar  por  lo  que  acuerden 
los  acreedores  concurrentes,  cualquiera  que  sea  su  numero. 

1247.  Constituida  la  Junta  General,  se  dara  conocimiento  a  los  acreedores 
del  balance  y  memoria  presentados  por  el  faUido;  y  el  depositario  interino  infor- 
mara  verbalmente,  6  por  escrito,  de  la  situacion  de  los  bienes  de  este  y  de  las  medidas 
que  se  hayan  dictado  para  su  conservacion. 

1248.  El  Juez  de  Comercio  hara  en  seguida  que  cada  uno  de  los  acreedores 
exbiba  los  documentos  justificativos  de  sus  creditos,  y  la  Junta  se  ocupara  in- 
mediatamente en  el  examen  y  reconocimiento  de  los  mismos. 

Los  acreedores  que  no  presenten  a  la  Junta  los  documentos  a  que  se  refiere  el 
inciso  anterior,  6  que  por  lo  menos  no  aparezcan  incluidos  en  la  nomina  del  faUido, 
seran  excluidos  de  la  Junta,  sin  per  juicio  de  admitirlos  despues  como  tales  acreedores, 
cuando  justifique  este  concepto. 

En  caso  de  duda  sobre  el  reconocimiento  de  un  credito,  se  estara  provisional- 
mente  por  la  afirmativa,  si  el  acreedor  que  lo  representa  figura  en  la  n6mina  del 
quebrado.  El  reconocimiento  de  creditos  que  haga  la  Junta  Greneral  no  sera  de- 
finitive, y  el  Sindico  podra  despues  impugnarlo  con  mejor  conocimiento  de  los  hechos. 

Capitulo  II.    De  los  Sindicos  y  de  los  Depositarios. 

1249.  Despues  del  reconocimiento  de  creditos,  la  Junta  procederA  a  nombrar 
uno  6  dos  Sindicos  y  depositarios,  segun  las  circimstancias  de  la  quiebra. 

El  nombramiento  de  cada  Sindico  y  de  cada  Depositario  se  hara,  a  mayoria 
de  votos,  por  los  acreedores  que  conctu-ran  a  la  Junta  General. 

La  mayoria  se  constituye  por  la  mitad  y  uno  mis  del  numero  de  votantes, 
que  representen  las  tres  quintas  partes  del  total  de  creditos. 
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1240.  Assets  which  are  exposed  to  rapid  deterioration,  or  to  imminent  depre- 
ciation, and  those  which  are  expensive  to  preserve,  shall  be  immediately  sold  by 
the  depositary  at  public  auction  and  with  the  previous  authorisation  of  the  Court. 

1241.  Immovable  property  shall  be  administered  by  the  depositary,  who  shall 
gather  the  fruits  and  produce  thereof,  and  shall  take  all  suitable  measures  for 
avoiding  misappropriation. 

Bills,  promissory  notes  and  all  other  due  documentary  credits  shall  be  collected 
by  the  depositary;  and  those  which  are  payable  at  a  different  place,  shall  be  sent 
by  the  said  depositary  to  a  substantial  person  for  their  collection. 

1242.  It  is  the  duty  of  the  depositary  to  take  the  necessary  measures  with  re- 
gard to  bills  which  have  to  be  presented  for  acceptance,  or  to  be  protested  for  non- 
acceptance  or  non-pa3rment,  and  he  is  responsible  therefor. 

1243.  The  interim  depositary  shall  be  entitled  to  one  half  per  cent,  on  the  sums 
recovered  by  him,  and  if  this  is  insufficient  to  remunerate  him  for  his  trouble,  the 
Commercial  Judge  shall  at  his  discretion  appoint  him  the  allowance  or  honorarium 
which  he  is  to  receive  in  addition. 

1244.  It  is  also  the  duty  of  the  interim  depositary  to  report  to  the  creditors 
at  the  first  General  Meeting,  on  the  condition  of  the  assets  of  the  bankrupt  and  of 
the  measures  taken  for  their  preservation. 

Title  IV.    The  first  General  Meeting.  The  Trustees  and  the  Depositaries. 

Chapter  I.    The  General  Meeting. 

1245.  When  the  creditors  have  been  summoned  in  the  manner  laid  down  in 
paragraph  6  of  article  1215,  they  shall  assemble  on  the  day  and  hour  and  at  the  place 
appointed  for  holding  the  General  Meeting.  The  creditors  may  attend  it  personally 
or  by  means  of  an  attorney,  who  must  bring  at  least  a  letter  giving  him  authority, 
signed  by  his  principal.  Attorneys  cannot  represent  more  than  one  person  at  the 
Meeting  or  generally  in  the  bankruptcy  proceedings. 

1246.  If  the  Meeting  cannot  be  constituted,  owing  to  the  absolute  maiority 
of  the  creditors  not  having  attended,  the  Judge  shall  order  that  the  reason  for  what 
has  happened  shall  be  set  out  in  the  record,  and  that  the  creditors  be  summoned 
anew  as  prescribed  in  paragraph  6  of  article  1215;  with  the  addition  of  a  warning, 
that  those  who  fail  to  attend  shaU,  without  the  necessity  of  being  summoned 
again,  be  bound  to  abide  by  what  the  attending  creditors  decide,  whatever  be  their 
niimber. 

1247.  WTien  the  General  Meeting  is  constituted,  the  creditors  shall  be  informed 
of  the  balance  sheet  and  report  presented  by  the  bankrupt;  and  the  interim  depo- 
sitary shall  report,  by  word  of  mouth  or  in  writing,  on  the  position  of  the  latter's 
assets  and  of  the  measures  which  have  been  ordered  for  their  preservation. 

1248.  The  Commercial  Judge  shall  forthwith  cause  each  of  the  creditors 
to  produce  the  documents  proving  his  credits,  and  the  Meeting  shall  immediately 
engage  in  examining  and  admitting  them. 

Creditors  who  fail  to  produce  to  the  Meeting  the  documents  to  which  the 
preceding  paragraph  refers,  or  who  at  least  do  not  appear  as  included  in  the  Hst 
of  the  bankrupt,  shall  be  excluded  from  the  Meeting,  without  prejudice  to  admittiag 
them  afterwards  as  such  creditors,  when  they  prove  such  to  be  their  character. 

In  the  event  of  doubt  about  the  admission  of  a  credit,  it  shall  be  provisionally 
admitted,  if  the  creditor  who  claims  it  figures  in  the  bankrupt's  hst.  The  admission 
of  credits  made  by  the  General  Meeting  shall  not  be  definitive,  but  the  Trustee 
may  afterwards  impugn  them  on  better  knowledge  of  the  facts. 

Chapter  II.    The  Trustees  and  the  Depositaries. 

1249.  After  the  admission  of  the  credits,  the  General  Meeting  shall  proceed 
to  appoint  one  or  more  Trustees  and  one  or  more  depositaries,  according  to  the 
circumstances  of  the  bankruptcy. 

The  appointment  of  each  Trustee  and  of  each  depositary  shall  be  made  by 
the  majority  of  the  votes  of  the  creditors  attending  the  General  Meeting. 

A  majority  is  constituted  by  the  half  plus  one  of  the  number  of  voters,  re- 
presenting three  fifth  parts  of  the  total  of  the  credits. 
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Si  las  dos  mayorias  expresadas  en  el  anterior  inciso  no  pudieren  ponerse  de 
acuerdo  en  la  designacion,  el  Juez  de  Comercio  hara  de  oficio  el  nombramiento. 

Tanto  el  nombramiento  de  Sindico  como  el  de  Depositario,  deben  recaer  en 
personas  determinadas  que  retinan  las  circunstancias  de  capacidad,  probidad  y 
solvencia,  y  no  podra  hacerse  colectivamente  en  sociedad  alguna  de  comercio. 

1250  {Ch.  1413)  diferencia  No.  1:  <iLos  menores  de  veintiun  anosp. 

1251.  Son  atribuciones  del  Sindico:  1.°  Intervenir  en  la  entrega  de  los  bienes 
de  la  quiebra,  que  se  haga  al  depositario  nuevamente  nombrado ;  —  2.  °  La  ejecucion 
de  todos  los  actos  conservativos  de  los  derechos  del  faUido,  protestar  las  letras  por 
falta  de  aceptacion  6  de  pago;  interrumpir  las  prescripciones  cuyo  termino  haya 
empezado;  y  solicitar  la  inscripcion  de  las  hipotecas  estipuladas  d  favor  del  que- 
braido ;  —  3.  °  Cerrar  los  libros  con  asistencia  del  fallido,  6  sin  ella,  si  no  concurriere 
despues  de  citado  judicialmente.  —  Abrir  6  instruirse  de  la  correspondencia  de  este 
en  los  propios  terminos.  —  Las  cartas  que  no  tengan  relaoion  con  los  negocios  de 
la  quiebra,  seran  entregadas  al  fallido;  —  4.°  Examinar  si  el  balance  presentado 
por  el  deudor  es  exacto  y  completo,  y  no  siendolo,  formar  otro  nuevo;  —  5.°  Si  el 
faUido  no  bubiere  presentado  balance,  corresponde  al  Sindico  laformacion  del  mismo, 
dentro  de  los  ocho  dias  siguientes  a  la  aceptacion  del  cargo;  —  6.°  El  examen  de 
los  documentos  justificativos  de  todos  los  acreedores  de  la  quiebra,  para  extender 
sobre  cada  uno  de  ellos  el  informe  que  corresponde.  —  Si  alguno  no  hubiere  presen- 
tado el  documento  que  justifique  su  credito,  6  demostrado  por  otro  medio  legal  su 
caracter  de  acreedor,  el  Sindico  solicitara  del  Juez  de  Comercio  un  auto  de  preven- 
cion,  para  que  lo  verifique  dentro  de  un  termino,  que  no  podra  exceder  de  ocho 
dias,  y  bajo  apercibimiento  que  de  no  hacerlo,  el  acreedor  no  sera  considerado 
como  tal;  —  7.°  Representar  activa  y  pasivamente,  en  juicio  y  fuera  de  el,  a  los 
acreedores  de  la  quiebra;  —  8.°  Promover  la  venta  de  los  bienes  de  la  quiebra  en 
ptiblica  Ucitacion,  e  intervenir  en  eHa ;  —  9.  °  Pedir  la  convocatoria  de  los  acreedores 
a  Juntas  Generales,  en  los  casos  y  para  los  objetos  que  se  determinan  en  este  Codigo, 
y  en  los  extraordiaarios  que  ocurran  y  merezean  ser  considerados  y  resueltos  en 
Junta  General;  —  10.  Presentar  a  los  acreedores  reunidos  en  Junta  General,  sesenta 
dias  despues  de  aceptado  el  cargo,  una  memoria  comprensiva  en  los  puntos  siguien- 
tes: I.  La  historia  razonada  de  lo  practicado  durante  la  administracion  de  la 
quiebra;  —  II.  El  reconocimiento  y  la  clasificacion  de  los  creditos;  —  III.  El  orden 
en  que,  a  su  juicio,  deban  ser  pagados ;  y  IV.  La  cabficacion  de  la  quiebra,  si  el  ex- 
pedience respectivo  no  estuviere  terminado;  —  11.°  Examinar  y  glosar  las  cuentas 
del  depositario;  —  12.°  Tendran,  por  ultimo,  las  demas  atribuciones  que  la  Junta 
General  haya  resuelto  conferirles. 

1252.  Son  atribuciones  del  depositario:  1.°  Recibir,  bajo  inventario  formal 
y  con  intervencion  del  Sindico  y  administrar,  a  uso  de  buen  comerciante,  los  bienes 
y  pertenencias  de  la  quiebra ;  —  2.  °  Recaudar  y  cobrar  todos  los  creditos  pertene- 
cientes  a  la  masa,  entregando  a  los  sindicos,  para  su  demanda  judicial,  aquellos 
que  no  fueren  pagados ;  —  3.  °  Cubrir  los  gastos  de  administracion  de  los  bienes  de 
la  quiebra,  que  sean  necesarios  para  la  conservacion  y  beneficio  de  estos ;  —  4.  °  Custo- 
diar  con  la  mayor  solicitud  los  bienes  de  la  quiebra;  —  5.°  Llevar  cuenta  justifi- 
eada  de  toda  la  administracion,  para  presentarla  al  Juzgado  de  comercio  al  terminarse 
la  quiebra. 

1253.  Si  el  nombramiento  de  depositario  recayere  en  la  misma  persona  que 
desempeiio  ese  cargo  interinamente,  no  tendra  lugar  lo  dispuesto  en  el  inciso  1  del 
articulo  anterior.  En  caso  contrario,  la  entrega  se  hara,  como  dicho  inciso  dispone, 
por  el  depositario  saliente. 

1254.  Los  sindicos  y  depositarios  son  responsables  a  la  masa  de  cuantos  daiios 
y  perjuicios  le  causen  por  abusos  en  el  desempeno  de  sus  respectivas  funciones, 
6  por  falta  de  cuidado  y  diligencia  en  el  manejo  de  los  negocios  puestos  a  su 
cargo. 

1255.  El  ejercicio  de  la  depositaria  y  de  la  sindicatura  de  una  quiebra,  da 
derecho  a  los  que  la  sirven  a  una  retribucion  de  dos  por  ciento  sobre  el  haber  del 
concurso,  a  favor  del  depositario,  y  de  tres  por  ciento  para  el  sindico.  Sin  perjuicio 
de  lo  que  dispone  el  inciso  anterior,  la  Junta  General  de  acreedores  puede  acordar 
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If  the  two  majorities  mentioned  in  the  preceding  paragraph  are  unable  to 
agree  on  the  appointment,  the  Commercial  Judge  shall  make  the  appointment 
ex  officio.  Both  the  appointment  of  Trustee  and  that  of  depositary  must  fall  on 
certain  persons  'who  combine  the  circumstances  of  legal  capacity,  probity  and  sol- 
vency, and  no  collective  appointment  can  be  made  of  a  commercial  association. 

1250  {Ch.  1413)  in  No.  1,  put  "Persons  of  less  than  twenty-one  years  of  age". 

1251.  The  following  are  the  functions  of  the  Trustee :  1.  To  take  part  in  the  deli- 
very of  the  assets  of  the  bankruptcy,  which  is  made  to  the  newly  appointed  deposi- 
tary; —  2.  To  execute  all  acts  tending  to  preserve  the  rights  of  the  bankrupt,  to 
protest  bills  for  non-acceptance  or  non-payment;  to  interrupt  prescriptions,  the 
term  whereof  has  commenced ;  and  to  apply  for  the  registration  of  mortgages  agreed 
in  favour  of  the  bankrupt;  —  3.  To  close  the  books  with  the  assistance  of  the  bank- 
rupt, or  without  this  if  he  fails  to  attend  after  being  summoned  by  the  Court ;  —  To 
open  and  inform  himself  of  the  correspondence  of  the  latter,  at  the  proper  times; 

—  Letters  which  have  no  relation  with  the  business  of  the  bankruptcy  shall  be 
delivered  to  the  bankrupt;  ■ —  4.  To  examine  whether  the  balance  sheet  presented 
by  the  debtor  is  accurate  and  complete,  and  when  it  is  otherwise,  to  draw  up  a 
fresh  one;  —  5.  If  the  bankrupt  has  not  presented  a  balance  sheet,  it  is  the  duty 
of  the  Trustee  to  form  one  within  eight  days  following  his  acceptance  of  office; 

—  6.  To  examine  the  documents  proving  the  claims  of  all  the  creditors  of  the  bank- 
ruptcy, for  the  purpose  of  drawing  up  the  corresponding  report  on  each  of  them. 

—  If  any  creditor  has  failed  to  produce  the  document  proving  his  claim,  or  to  show 
by  other  legal  means  that  he  is  a  creditor,  the  Trustee  shall  apply  to  the  Commercial 
Judge  for  a  warning  order  to  the  effect  that  he  prove  it  within  a  period,  which  may 
not  exceed  eight  days,  under  a  warning  that  if  he  fails  so  to  do,  the  claimant  shall 
not  be  considered  as  a  creditor;  —  7.  To  represent  the  creditors  of  the  bankruptcy 
both  as  plaintiff  and  defendant,  in  legal  proceedings  and  apart  therefrom;  —  8.  To 
promote  the  sale  of  the  assets  of  the  bankruptcy  at  a  public  bidding  and  to  take  part 
therein;  —  9.  To  ask  that  the  creditors  be  summoned  to  General  Meetings,  in  the 
events  and  for  the  objects  determined  by  this  Code,  and  in  the  extraordinary 
events  which  may  occur  and  which  deserve  to  be  considered  and  decided  at  a 
General  Meeting;  —  10.  To  present  to  the  creditors  assembled  in  General  Meeting, 
sixty  days  after  he  has  accepted  office,  a  report  comprising  the  following  points : 
I.  A  reasoned  account  of  what  has  been  done  during  the  administration  of  the 
bankruptcy;  —  II.  The  admission  and  classification  of  the  claims;  —  III.  The  order 
in  which,  in  his  opinion,  they  ought  to  be  paid;  —  and  IV.  The  characterisation 
of  the  bankruptcy,  if  the  corresponding  file  is  not  closed;  —  11.  To  examine  and 
annotate  the  accounts  of  the  depositary;  —  12.  Lastly,  they  shall  possess  the  ad- 
ditional powers  which  the  General  Meeting  has  decided  to  confer  on  them. 

1252.  The  following  are  the  functions  of  the  depositary ;  1 .  To  receive  the  assets 
and  belongings  of  the  bankruptcy  under  a  formal  inventory  and  with  the  intervention 
of  the  Trustee,  and  to  administer  them  according  to  the  usages  of  good  traders; 
— •  2.  To  gather  and  coUect  all  the  credits  belonging  to  the  estate,  and  dehver  those 
which  are  not  paid  to  the  Trustees  for  the  purpose  of  being  claimed  by  legal  process ; 

—  3.  To  meet  the  expenses  of  administering  the  assets  of  the  bankruptcy  which 
are  necessary  for  the  preservation  and  benefit  thereof;  —  4.  To  guard  the  assets 
of  the  bankruptcy  with  the  greatest  sohcitude;  —  5.  To  keep  vouched  accounts 
of  the  whole  of  the  administration,  for  presentation  to  the  Commercial  Court  at 
the  termination  of  the  bankruptcy. 

1253.  If  the  appointment  of  depositary  falls  on  the  same  person  as  discharged 
that  office  as  interim  depositary,  the  provision  in  paragraph  1  of  the  preceding 
article  shall  not  apply.  In  the  contrary  event,  the  dehvery  shall  be  effected  by  the 
outgoing  depositary,  as  the  said  paragraph  provides. 

1254.  The  trustees  and  depositaries  are  Hable  to  the  estate  for  all  damage 
caused  thereto  by  abuses  in  the  discharge  of  their  respective  functions,  or  by  want 
of  care  and  diligence  in  the  management  of  the  business  entrusted  to  them. 

1255.  The  exercise  of  the  respective  offices  of  depositary  and  trustee  in  a  bank- 
ruptcy, entitles  those  who  serve  it  to  a  remuneration  of  two  per  cent,  on  the  proper- 
ty of  the  bankruptcy  in  favour  of  the  depositary,  and  of  three  per  cent,  for  the 
trustee.  Without  prejudice  to  the  provision  of  the  preceding  paragraph,  the  General 
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una  asignacion  mayor  por  via  de  honorarios,  atendidas  las  circunstancias  de  la 
quiebra. 

1256.  A  solicitud  fundada  y  justificada  de  cualquier  acreedor,  sobre  abuses 
de  los  sindicos  y  depositarios  en  el  desempeiio  de  sus  funciones,  podra  el  Juez  de 
Comercio,  previa  audiencia  de  estos,  decretar  su  separacion,  y  que  la  Junta  de 
acreedores  haga  nuevo  nombramiento. 

1257.  Tanto  el  cargo  de  sindico  como  el  de  depositario  de  una  quiebra,  son 
de  Ubre  admision,  pero  despues  de  aceptados,  no  pueden  renunciarse  sino  con  causa 
justa  y  demostrada. 

Titulo  V.    De  la  reivindicacion,  rescision  y  retencion  en  caso 

de  quiebra. 

1258.  Las  mercaderias,  efectos  y  cualquiera  otra  especie  de  bienes  que  existan 
en  poder  del  fallido,  6  de  un  tercero,  que  los  conserve  a  nombre  de  aquel,  sin  haberse 
transferido  su  propiedad  al  quebrado  por  un  titulo  legal  6  irrevocable,  se  considerar4n 
de  dominio  ajeno,  y  se  pondran  a  disposicion  de  sus  legitimos  duenos,  precediendo 
la  prueba  y  el  reconocimiento  de  su  derecho. 

1259.  Se  declaran  ser  de  dominio  particular,  para  el  efecto  de  la  reivindicacion, 
conforme  al  articulo  anterior:  1.°  Los  bienes  pertenecientes  a  la  dote  no  estimados, 
y  los  parafernales  que  se  conservan  en  poder  del  marido  y  cuya  calidad  y  recibo, 
asi  de  los  primeros,  como  de  los  segundos,  consten  por  escritura  publica;  —  2.°  Los 
que  el  fallido  hubiere  recibido  de  cualesquiera  personas  en  deposito,  administracion, 
arrendamiento,  alquiler  6  usufructo;  —  3.°  Las  mercaderias  consignadas  al  fallido 
a  titulo  de  comision  de  compra,  venta,  transito  6  entrega.  Vendidas  las  mercaderias, 
el  propietario  de  eUas  podra  reivindicar  el  precio  6  la  parte  de  precio  que,  al  tiempo 
de  la  declaracion  de  quiebra,  no  hubiere  sido  pagado  6  compensado  en  cuenta 
corriente  entre  el  faUido  y  el  comprador.  —  No  se  entiende  pagado  el  precio  por  la 
simple  dacion  de  documentos  de  credito,  firmados  6  endosados  por  el  comprador 
a  la  orden  del  fallido ;  y  existiendo  tales  documentos  en  poder  de  este,  el  propietario 
podra  reivindicarlos,  acreditando  su  procedencia  e  identidad;  —  4.°  Las  letras, 
Ubranzas  6  cualquiera  otros  documentos  que  se  hallaren  en  poder  del  faUido  y  se 
le  hubieren  remitido  con  el  simple  mandate  de  cobrarlos  y  guardar  el  importe  a 
disposicion  del  remitente,  sin  endoso,  ni  expresion  de  valor  que  le  traslade  su  pro- 
piedad y  los  que  bubiere  adquirido  por  cuenta  de  otro,  librados  6  endosados  directa- 
mente  en  favor  del  oomitente;  —  5."  Los  caudales  remitidos  al  fallido  fuera  de 
cuenta  corriente,  para  entregarlos  a  personas  determinadas,  6  para  satisfacer  obliga- 
ciones  6  cumplir  cualquiera  otro  encargo  a  nombre  del  remitente,  6  por  cuenta 
de  este. 

1260.  Las  mercaderias  6  frutos  vendidos  al  fallido  a  pagar  de  contado,  cuyo 
precio  6  parte  de  el  no  hubiere  satisfecho,  y  que  al  tiempo  de  declararse  la  quiebra 
estan  todavia  en  camino,  pueden  ser  recuperadas  por  el  vendedor  no  pagado,  y 
retenidos  hasta  la  completa  solucion  de  su  credito. 

Inciso  2  (Ch.  1513,  inciso  2).  —  Inciso  3  y  4  {Ch.  1514). 

1261.  Las  mercaderias,  muebles  y  frutos  vendidos  al  fallido  a  pagar  al  contado, 
cuyo  precio  6  parte  de  el  no  hubiere  satisfecho,  interin  subsistan  embaladas  en  los 
almacenes  del  fallido,  6  en  los  terminos  en  que  se  hizo  la  venta,  y  cuya  entidad 
conste  y  puedan  ademas  distinguirse  especificamente  por  las  marcas  y  numeros 
de  los  bultosi  son  objeto  de  la  accion  rescisoria. 

1262  {Ch.  1515). 

1263.  Las  mercaderias  que  el  fallido  hubiere  comprado  al  fiado,  mientras  no 
se  haya  hecho  la  entrega  material  de  eUas  en  sus  almacenes,  6  en  el  lugar  convenido 
para  hacerla,  pueden  ser  tambien  objeto  de  la  accion  rescisoria  por  parte  del  ven- 
dedor. 

1264  (Ch.  1516).  —  1265  {Ch.  1518)  suprimiendo  al  principio:  ^parte  de  los  casos  expresa- 
mente  designados  por  el  presente  Cddigo  y  el  Civile. 

1266.  En  los  casos  en  que  precede,  conforme  a  los  articulos  anterieres,  la  res- 
cision y  retencion  de  las  mercawierias,  los  sindicos  tienen  derecho  a  conservarlas 
6  recobrarlas  para  la  masa  de  la  quiebra,  pagande  lo  que  el  fallido  deba  per  cuenta 
de  eUas,  6  dando  caucion  que  asegure  el  page. 
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Meeting  of  creditors  may  to  agree  a  greater  allowance  by  way  of  honoraria,  on  con- 
sideration of  the  circumstances  of  the  bankruptcy. 

1256.  On  the  well  founded  and  proved  apphcation  of  any  creditor  concerning 
abuses  on  the  part  of  the  trustees  or  depositaries  in  the  discharge  of  their  functions, 
the  Commercial  Judge  after  hearing  the  latter  may  order  their  removal  and  the 
Meeting  of  creditors  to  make  a  fresh  appointment. 

1257.  Both  the  office  of  trustee  and  that  of  depositary  in  a  bankniptcy  may 
be  declined,  but  after  they  have  been  accepted,  they  cannot  be  resigned  without 
a  proved  just  cause. 

Title  V.    Reclamation,  rescission  and  retention  in  case  of  bankruptcy. 

1258.  The  goods,  effects  and  assets  of  all  kinds  which  are  in  the  control  of  the 
bankrupt,  or  of  a  third  person  who  is  keeping  them  in  his  name,  but  the  property 
whereof  has  not  been  transferred  to  the  bankrupt  by  a  legal  and  irrevocable  title, 
shall  be  considered  as  another's  property,  and  shall  be  placed  at  the  disposal  of 
their  lawful  owners,  after  proof  and  admission  of  their  right. 

1259.  For  the  purpose  of  reclamation  according  to  the  preceding  article  the 
following  are  declared  to  be  separate  property:  1.  Property  belonging  to  unestima- 
ted  dowry  and  the  paraphernalia  which  are  kept  in  the  control  of  the  husband 
the  quality  and  receipt  whereof  in  either  case  are  set  out  in  a  notarial  instrument ; 

—  2.  That  which  the  bankrupt  has  received  from  any  persons  by  way  of  deposit, 
management,  lease,  hiring  or  usufruct;  —  3.  Goods  consigned  to  the  bankrupt  under 
a  commission  for  purchase,  sale,  transport  or  dehvery.  If  the  goods  are  sold,  the 
owner  thereof  may  claim  the  price  or  the  part  of  the  price  which  at  the  time  of  the 
declaration  of  bankruptcy  has  not  been  paid  to  him  or  set-off  in  account  current 
between  the  bankrupt  and  the  purchaser.  —  The  price  is  not  considered  to  be  paid 
by  the  mere  giving  of  documentary  credits,  signed  or  indorsed  by  the  purchaser 
to  the  order  of  the  bankrupt;  and  when  such  documents  exist  in  the  control  of  the 
latter,  they  may  be  reclaimed  by  the  owner  on  proof  of  their  origin  and  identity; 

—  4.  Bills,  drafts  and  all  other  documents  which  are  in  the  control  of  the  bankrupt 
and  which  have  been  remitted  to  him  under  a  simple  order  to  collect  them  and  hold 
their  value  at  the  disposal  of  the  remitter,  without  indorsement  or  any  expression 
of  value  transferring  their  ownership  to  him,  and  those  which  he  has  acquired  on 
account  of  another,  drawn  or  indorsed  directly  in  favour  of  the  principal;  —  5.  Sums 
remitted  to  the  bankrupt,  apart  from  a  current  account,  for  dehvery  to  certain 
persons,  or  to  meet  obligations  or  to  fulfil  any  other  commission  in  the  name  of  the 
sender,  or  on  his  account. 

1260.  Goods  or  produce  sold  to  the  bankrupt  for  cash  payment,  the  whole 
or  a  part  of  the  price  whereof  he  has  failed  to  pay,  and  which  at  the  time  of  the 
declaration  of  bankruptcy  are  still  in  transitu,  can  be  recovered  by  the  unpaid 
vendor,  and  retained  until  the  complete  payment  of  his  credit. 

Paragraph  2  (Ch.  1613,  paragraph  2).  —  Paragraphs  3  and  4  (Ch.  1514). 

1261.  The  goods,  movables  and  produce  sold  to  the  bankrupt  for  cash  payment, 
the  whole  or  part  of  the  price  whereof  he  has  failed  to  pay,  while  they  subsist  in 
their  original  cases  in  the  warehouses  of  the  bankrupt,  or  in  the  places  in  which  they 
were  when  the  sale  took  place,  and  the  identity  whereof  is  certain  and  can  be 
specifically  distinguished  by  the  marks  and  numbers  on  the  parcels,  are  the  sub- 
ject-matter of  an  action  for  rescission. 

1262  (Ch.  1515). 

1263.  Goods  which  the  bankrupt  has  bought  on  credit  may  also  be  the  sub- 
ject matter  of  an  action  for  rescission  on  the  part  of  the  vendor,  as  long  as  actual 
dehvery  thereof  in  his  warehouses  or  in  the  place  agreed  for  so  doing,  has  not  been 
effected. 

1264  (Ch.  1516).  —  1265  (Ch.  1518)  omitting  at  the  beginning  "Apart  from  the  cases  expressly 
defined  by  the  present  and  the  Civil-  Codes". 

1266.  In  the  cases  wherein  rescission  or  retention  of  the  goods  is  available 
according  to  the  preceding  articles,  the  trustees  are  entitled  to  keep  them  or  to  re- 
cover them  for  the  bankrupt  estate,  on  paying  what  the  bankrupt  owes  on  account 
thereof,  or  by  giving  security  to  insure  the  payment. 

B    IX,  2  11 
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Titulo  VI.    De  la  graduacion  y  pago  de  acreedores. 

Capitulo  I.     Disposiciones  generales. 

1267.  Los  acreedores  tienen  derecho  a  ser  pagados  integramente,  6  a  prorrata, 
si  fuere  insuficiente  el  producto  de  los  bienes  de  la  quiebra,  y  no  hay  causas  especiales 
para  preferir  algunos  creditos. 

Son  causas  de  preferencia  el  privilegio  y  la  hipoteca.  Estas  causas  son  in- 
herentes  a  los  creditos  para  cuya  seguridad  se  ban  establecido,  y  pasan  con  ellos 
&  todas  las  personas  que  los  adquieran  por  cesion,  subrogacion,  6  de  otra  manera, 

1268.  Los  acreedores  hipotecarios  y  prendarios  no  entran  al  concurso,  y  con- 
forme  a  la  facultad  que  establece  el  incise  2  del  art.  1228,  pueden  iaiciar  6  con- 
tinuar  las  ejecuciones  contra  el  deudor,  para  ser  pagados  con  el  producto  en  venta 
de  los  bienes  hipotecados,  6  recibidos  en  prenda. 

Si  despues  de  pagados  estos  acreedores,  los  gastos  de  la  ejecucion  y  demas 
que  enumera  el  inciso  siguiente,  hubiere  algun  sobrante,  se  entregara  a  los  depo- 
sitarios  de  la  quiebra  con  la  cuenta  justiticada  que  corresponde. 

Para  el  pago  de  las  hipotecas  que  gravan  una  misma  finca,  se  atendera  a  la 
fecha  en  que  fueron  constituidas,  y  si  tuvieren  la  misma  data,  preferiran  unas  a 
otras  en  el  orden  de  su  inscripcion.  Los  gastos  judiciales,  los  indispensables  de  ad- 
ministracion  y  conservacion  de  la  finca,  los  de  seguros  de  la  misma,  y  las  contri- 
buciones  e  impuestos  de  los  tiltimos  cinco  anos,  que  por  eUa  se  deban,  seran  pagados 
primeramente. 

Los  acreedores  hipotecarios  que  en  todo  6  en  parte  quedaren  insolutos,  figuraran 
en  el  concurso  como  escriturarios. 

Capitulo  II.     Acreedores  de  primera  clase. 

1269.  El  producto  de  los  demas  bienes  del  fallido,  se  destinara  al  pago  de 
los  acreedores  de  la  quiebra,  segun  la  siguiente  graduacion,  conforme  a  la  que  el 
Juez  de  comercio  dictara  la  sentenoia  de  preferidos. 

1270.  Son  acreedores  de  primera  clase  y  seran  pagados  con  absoluta  preferencia, 
los  que  representan  los  creditos  que  a  contiauacion  se  expresan:  1.°  Los  gastos 
judiciales  que  se  hagan  en  el  interes  general  de  la  quiebra ;  —  2.  °  Los  gastos  funera- 
rios,  segun  la  posicion  del  deudor  y  la  costumbre  del  lugar;  —  3.°  Los  de  la  enfer- 
medad  de  que  haya  faUecido  el  deudor,  no  excediendo  de  un  aiio  la  duracion  de  la 
misma;  —  4.°  Los  de  rigurosa  conservacion  y  de  administracion  de  los  bienes  de 
la  quiebra;  —  5.°  Los  sueldos  de  factores  y  dependientes  durante  el  ano  anterior 
al  de  la  quiebra,  y  por  los  meses  transcurridos  hasta  la  declaracion  de  esta;  — 
6.  °  Los  salaries  de  los  criados  por  los  ultimos  seis  meses ;  —  7.  °  Los  articulos  de 
subsistencia  suministrados  al  deudor  y  a  su  familia,  por  el  mismo  periodo  de  los 
tiltimos  seis  meses ;  —  8.  °  Las  contribuciones  vencidas  en  los  ultimos  cinco  anos ;  — 
9.  °  Los  gastos  de  reparacion  6  de  construccion  de  los  bienes  inmuebles,  que  se  hayan 
hecho  antes  de  la  declaracion  de  quiebra,  siempre  que  aquellos  hayan  sido  indis- 
pensables, que  el  credito  se  haya  contraido  expresamente  para  ejecutarlas,  que 
su  importe  se  haya  empleado  en  las  obras,  y  que  dichos  inmuebles  esten  compren- 
didos  en  el  active  de  la  quiebra. 

1271.  Los  creditos  enumerados  en  el  articulo  anterior,  con  excepcien  de  los 
dos  ultimos,  cuya  preferencia  se  hmita  al  precio  de  los  inmuebles  reparados,  6 
que  hayan  causado  las  contribuciones,  afectan  todos  los  bienes  del  deudor;  y  no 
habiendo  lo  necesario  para  cubrirlos  integramente,  preferiran  unos  a  otros  en  el 
orden  de  su  numeracion,  cualquiera  que  sea  su  fecha,  exceptuandose  los  compren- 
didos  bajo  los  ntimeros  5,  6  y  7,  que  concurriran  a  prorrata. 

1272.  Los  gastos  judiciales  heches  por  un  acreedor  con  motive  de  su  cr6dito, 
seran  pagados  en  el  lugar  en  que  deba  serle  el  credito  que  los  haya  causado. 

Capitulo  III.    De  los  acreedores  de  segunda  clase. 

1273.  Son  acreedores  de  segunda  clase  y  tienen  respectivamente  privUejio 
en  los  muebles  y  frutos  que  se  expresaran,  los  que  a  continuacion  se  enumeran : 
1.°  El  dueiio  de  un  hotel  6  posada  sebre  los  efeotos  del  deudor,  introducides  per 
este,  mientras  permanezcan  en  ella,  y  hasta  concurrencia  de  lo  que  deba  por  ale- 
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Title  VI.    The  classification  and  payment  of  creditors. 

Chapter  I.     General  provisions. 

1267.  The  creditors  are  entitled  to  be  paid  in  full,  or  fro  rata  when  the  pro- 
ceeds of  the  assets  of  the  bankruptcy  are  insufficient  and  there  are  no  special 
causes  for  preferring  any  credits. 

Privilege  (hen)  and  mortgage  create  rights  of  preference.  These  rights  are  in- 
herent in  the  credits  for  the  security  whereof  they  have  been  estabhshed,  and  they 
pass  with  them  to  all  persons  who  acquire  them  by  assignment,  subrogation  or  in 
any  other  manner. 

1268.  Mortgagees  and  pledgees  do  not  join  in  the  bankruptcy,  but  according 
to  the  power  given  by  paragraph  2  of  article  1228,  they  may  initiate  or  continue 
executions  against  the  debtor,  for  the  purpose  of  being  paid  out  of  the  proceeds 
on  a  sale  of  the  mortgaged  or  pledged  property. 

If  there  is  any  surplus  after  paying  these  creditors,  the  expenses  of  the  ex- 
ecution and  the  other  expenses  which  are  enumerated  in  the  following  paragraph, 
shall  be  paid  to  the  depositaries  of  the  bankruptcy  under  the  corresponding  vouched 
account. 

For  payment  of  mortgages  which  incumber  one  and  the  same  estate,  attention 
shall  be  paid  to  the  dates  whereon  they  were  constituted,  and  if  they  have  the  same 
date  they  shall  be  preferred  inter  se  according  to  the  order  of  their  registration. 
The  law  costs  and  the  indispensable  expenses  of  administering  and  preserving 
the  estate,  those  of  the  insurances  thereof,  and  the  taxes  of  the  last  five  years 
which  are  due  on  account  thereof,  shall  be  paid  in  the  first  place. 

Mortgagees  who  remain  whoUy  or  partially  unpaid,  shall  figure  in  the  bankruptcy 
as  notarial  creditors. 

Chapter  II.    Creditors  of  the  first  class. 

1269.  The  proceeds  of  the  other  assets  of  the  bankrupt  shall  be  devoted  to 
the  payment  of  the  creditors  of  the  bankruptcy  according  to  the  following  classi- 
fication, as  the  Commercial  Judge  shall  adjudge  them  to  be  preferred. 

1270.  Those  persons  who  represent  the  credits  which  are  hereinafter  expressed 
are  creditors  of  the  first  class  and  shall  be  paid  with  absolute  preference :  1 .  The  law 
costs  which  are  incurred  in  the  general  interests  of  the  bankruptcy;  —  2.  The  funeral 
expenses  according  to  the  position  of  the  debtor  and  the  custom  of  the  place;  — 
3.  Those  of  the  iUness  of  which  the  debtor  has  died,  not  exceeding  those  of  one  year's 
duration  thereof;  —  4.  Those  of  the  strict  preservation  and  administration  of  the 
assets  of  the  bankruptcy;  —  5.  The  salaries  of  managers  and  subordinates  during 
the  year  previous  to  that  of  the  bankruptcy,  and  for  the  months  which  have  elapsed 
imtil  the  declaration  thereof;  —  6.  The  servants'  wages  for  the  last  six  months; 
—  7.  Supphes  for  the  maintenance  of  the  debtor  and  his  family,  during  the  same 
period  of  the  last  six  months ;  —  8.  The  taxes  due  within  the  last  five  years.  —  9.  The 
expenses  of  repairing  or  building  the  immovable  property  which  have  been  incurred 
before  the  declaration  of  bankruptcy,  provided  that  they  have  been  indispensable, 
that  the  debt  has  been  expressly  contracted  for  carrying  this  out,  that  such  amount 
has  been  employed  in  the  works,  and  that  the  said  immovables  are  included  in  the 
assets  of  the  bankruptcy. 

1271.  The  credits  enumerated  in  the  preceding  article  affect  all  the  assets 
of  the  debtor,  with  the  exception  of  the  last  two,  the  preference  whereof  is  limited 
to  the  value  of  the  repaired  immovables,  and  excepting  also  those  originating  in 
taxes;  and  where  there  is  not  sufficient  to  meet  them  in  fuU,  they  shall  be  pre- 
ferred in  the  order  of  the  above  enumeration,  whatever  be  their  dates,  with  the 
exception  of  those  comprised  in  numbers  5,  6  and  7,  which  shall  rank  pro  rata. 

1272.  The  law  costs  incurred  by  a  creditor  on  account  of  his  claim  shall  be 
paid  as  the  claim  which  has  caused  them  ought  to  be  paid. 

Chapter  III.    The  creditors  of  the  second  class. 

1273.  Those  who  are  hereinafter  enumerated  are  creditors  of  the  second  class 
and  have  respectively  a  privilege  (lien)  on  the  movables  and  produce  which  will 
be  stated:  1.  The  proprietor  of  an  hotel  or  inn,  on  the  effects  of  the  debtor  brought 
in  by  the  latter,  as  long  as  they  remain  therein,  and  up  to  the  amount  owed  by  him 
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aereedores. 
jamiento,  expensas  y  danos ;  —  2.  °  El  consignatario  en  las  mercaderias  consignadas, 
por  las  anticipaciones  y  demas  gastos  hechos  conforme  al  art.  Ill ;  —  3. °  El  porteador, 
6  empresario  de  trasportes  sobre  los  efectos  conducidos,  que  tenga  en  su  poder  6 
en  el  de  sus  agentes  6  dependientes,  hasta  concurrencia  de  lo  que  se  deba  por  acarreo, 
expensas  y  danos;  con  tal  que  dichos  efectos  sean  de  la  propiedad  del  deudor.  — 
Se  presume  que  son  de  la  propiedad  del  deudor  los  efectos  introducidos  por  el 
en  la  posada  6  trasportados  de  su  cuenta;  —  4.°  El  cargador  sobre  las  bestias,  ca- 
rruajes,  barcas,  aparejos  y  demas  instrumentos  principales  y  accesorios  del  trasporte 
terrestre,  por  las  indemnizaciones  a  que  haya  lugar,  por  razon  del  mismo  trasporte ; 
—  5.  El  acreedor  por  simiente  6  por  cualquier  gasto  de  cultivo,  sobre  los  frutos 
correspondientes,  si  existen  en  poder  del  deudor;  —  6.°  El  arrendador  de  predios 
rusticos  jpor  el  precio  del  arrendamiento,  indemnizacion  de  daiios  y  perjuicios,  y 
cualesquiera  otros  gravamenes  declarados  en  la  escritura,  sobre  los  frutos  y  el  precio 
del  subarrendamiento  de  la  finca,  con  tal  que  la  reclamacion  se  haga  dentro  de  un 
ano,  contado  desde  el  vencimiento  de  la  obligacion;  —  7.°  El  arrendador  de  predios 
urbanos  por  la  renta  del  inmueble,  indemnizacion  de  perjuicios  y  cualesquiera 
otros  gravamenes  declarados  en  la  escritura,  sobre  el  mobiliario  del  faUido  que 
se  encuentre  en  la  finca,  con  tal  que  la  reclamacion  se  baga  en  el  plazo  sefialado 
en  el  articulo  anterior ;  —  8.  °  Los  aereedores  expresados  en  el  art.  714  del  presente 
Codigo,  sobre  el  precio  de  la  nave  comprendida  en  el  activo  de  la  quiebra  del  pro- 
pietario;  —  9.°  Los  aereedores  por  prima  de  aviso,  gratificacion  y  costos  de  sal- 
vamento,  sobre  las  mercaderias  y  demas  objetos  salvados ;  —  10.  °  El  naviero  sobre 
el  cargamento  de  la  nave,  por  los  fletes,  capa  e  indemnizaciones  que  debe  el  fletador, 
y  sobre  los  objetos  que  el  pasajero  introduzca  en  la  nave,  por  el  pasaje  y  gastos 
que  causare  en  el  viaje;  —  11.°  El  prestador  a  riesgo  maritimo,  sobre  la  carga  que 
garantice  el  prestamo;  —  12.°  El  asegurador  por  la  prima  sobre  los  objetos  salvados. 
Concurriendo,  en  caso  de  salvamento,  un  prestador  a  la  gruesa  por  su  capital, 
y  un  asegurador  por  la  cantidad  asegurada,  el  producto  de  los  objetos  salvados  de 
un  siniestro  mayor  sera  dividido  sueldo  a  libra  entre  uno  y  otro  con  las  deducciones 
y  en  los  terminos  que  establece  el  articulo  1079. 

1274.  Si  el  activo  de  la  quiebra  fuere  insuficiente  para  el  completo  pago  de  los 
creditos  de  1."  y  2.*  clase,  se  destinara  a  la  solucion  de  los  primeros  el  producto 
de  los  demas  bienes  del  deudor,  que  no  esten  afectos  a  un  pago  determinado,  como 
con  los  enumerados  en  el  articulo  anterior  y  en  los  incisos  8  y  9  del  art.  1270  y  por 
el  deficit  que  resulte  seran  preferidos  a  los  de  segunda  clase. 

Capltulo  IV.    De  los  aereedores  de  tercera  clase. 

1275.  Tienen  privilegio  sobre  los  inmuebles  no  hipotecados  y  sobre  los  muebles 
no  comprendidos  en  el  Capitulo  anterior:  1.°  El  cr^dito  por  contribuciones  no 
comprendidas  en  el  inciso  8  del  art.  1270;  —  2.°  Los  sueldos  de  dependientes,  sa- 
laries de  criados  y  alimentos  dados  al  deudor  y  a  su  familia  en  un  periodo  anterior 
al  que  determinan  los  incisos  5,  6  y  7  del  art.  1270,  siempre  que  conJBorme  al  Codigo 
CivU  no  hayan  prescrito  las  acciones  para  reclamar  esos  creditos ;  —  3.  °  El  deponente 
por  el  valor  de  las  cosas  fungibles  entregadas  sin  marca  6  sello  alguno;  —  4.°  El 
Erario  y  establecimientos  publicos  por  los  creditos  que  no  se  hayan  garantizado 
con  hipoteca. 

Capitulo  V.     De  los  aereedores  de  cuarta  clase. 

1276.  Pertenecen  a  esta  clase:  1.°  Los  aereedores  hipotecarios  que  hubieren 
quedado  en  parte  insolutos,  por  no  haber  alcanzado  a  cubrir  sus  creditos,  el  precio 
de  los  bienes  que  les  fueron  hipotecados;  —  2.°  Los  escriturarios  6  los  aereedores 
cuyos  creditos  consten  en  escritura  publica  y  no  tengan  privilegio  guardando  el 
orden  de  prioridad  de  fechas  de  las  respectivas  escrituras ;  —  3.  °  Los  que  hubieren 
quedado  en  parte  insolutos  y  esten  comprendidos  en  el  iaciso  9  del  art.  1270  y  en 
el  capitulo  3;  —  4.°  Los  que  tuvieren  su  credito  constante  en  documento  privado, 
pero  extendido  en  papel  del  sello  correspondiente. 

1277.  El  producto  de  los  bienes  restantes  de  la  quiebra,  se  destinara  al  pago 
de  los  demas  creditos  que  no  esten  comprendidos  en  los  capitulos   que  preceden. 

El  pago  se  hara  sueldo  a  libra,  y  sin  atender  ni  a  las  fechas,  ni  al  origen  de  los 
crMitos. 
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for  lodging,  expenses  and  damages;  —  2.  The  consignee  on  consigned  goods,  for 
advances  and  other  expenses  incurred  under  article  111 ;  —  3.  A  carrier  or  transport 
contractor,  on  the  effects  carried  which  he  has  in  his  control  or  in  that  of  his  agents 
or  subordinates,  up  to  the  amount  of  what  is  owing  for  carriage,  expenses  and 
damages;  provided  that  the  said  effects  are  the  property  of  the  debtor.  Effects 
brought  by  the  debtor  into  an  inn  or  carried  on  his  account  are  presumed  to  be 
his  property;  —  4.  A  consignor  on  the  animals,  vehicles,  boats,  tackle  or  other 
principal  or  accessory  instruments  of  inland  transport,  for  compensation  which 
may  be  due  by  reason  of  the  said  transport ;  —  5.  A  creditor  for  seed  or  for  any  ex- 
pense of  cultivation,  on  the  corresponding  produce,  if  this  exists  in  the  control 
of  the  debtor;  —  6.  A  lessor  of  rural  lands  for  the  rent  under  the  lease,  compensation 
for  damage  and  aU.  other  charges  set  forth  in  the  instrument,  on  the  produce  and 
the  rent  of  a  sub-tenancy  of  the  estate,  provided  that  the  claim  is  made  within 
one  year,  reckoned  from  the  maturity  of  the  obligation;  —  7.  A  lessor  of  urban  lands 
for  the  rent  of  the  immovable,  compensation  for  damage  and  all  other  charges 
set  forth  in  the  instrument,  on  the  furniture  of  the  bankrupt  which  is  to  be  found 
on  the  property,  provided  that  the  claim  is  made  in  the  time  named  in  the  previous 
article  (number) ;  —  8.  The  creditors  named  in  article  714  of  this  Code,  on  the  piice 
of  the  vessel  included  in  the  assets  of  the  bankruptcy  of  the  owner;  —  9.  Creditors 
for  the  reward  for  giving  notice,  gratuities  and  expenses  of  salvage,  on  the  goods 
and  other  salved  articles;  —  10.  A  managing  owner  on  the  cargo  of  a  vessel,  for  the 
freights,  primage  and  compensation  owed  by  the  freighter,  and  on  the  articles 
brought  on  board  the  vessel  by  a  passenger,  for  the  passage-money  and  expenses 
caused  by  him  on  the  voyage;  —  11.  A  lender  on  maritime  risk  (on  bottomry  bond) 
on  the  cargo  whereon  the  loan  is  secured;  • —  12.  An  insurer  for  the  premium,  on  the 
articles  insured. 

When,  in  a  case  of  salvage,  a  lender  on  bottomry  bond  for  his  principal  and 
an  insurer  for  the  sum  assured  are  in  competition,  the  proceeds  of  the  articles 
salved  from  a  major  casualty  shall  be  divided  'pro  rata  between  both,  subject  to 
the  deductions  and  in  the  terms  enacted  by  article  1079. 

1274.  If  the  assets  of  the  bankruptcy  are  insufficient  for  the  complete  payment 
of  the  credits  of  the  1st  and  2nd  classes,  the  proceeds  of  the  other  assets  of  the  debtor 
which  are  not  subject  to  some  determined  payment,  as  are  those  enumerated  in 
the  preceding  article  and  in  paragraphs  8  and  9  of  article  1270,  shall  be  devoted 
to  the  payment  of  the  former,  and  for  the  resulting  deficit  they  shall  be  preferred 
to  those  of  the  2nd  class. 

Chapter  IV.     The  creditors  of  the  third  class. 

1275.  The  following  have  a  privilege  over  the  unmortgaged  immovables 
and  over  the  movables  which  are  not  included  in  the  preceding  Chapter :  1.  Credits 
for  taxes  which  are  not  included  in  paragraph  8  of  article  1270;  —  2.  The  salaries 
of  subordinates,  wages  of  servants  and  maintenance  given  to  the  debtor  and  his 
family  at  a  time  anterior  to  that  determined  by  paragraphs  5,  6  and  7  of  article 
1270,  provided  that  the  actions  for  claiming  these  credits  are  not  barred  under  the 
Civil  Code;  —  3.  A  depositor  for  the  value  of  fungible  things  which  have  been  deli- 
vered without  any  mark  or  seal;  —  4.  The  Treasury  and  public  estabhshments,  for 
credits  which  have  not  been  guaranteed  by  mortgage. 

Chapter  V.    The  creditors  of  the  fourth  class. 

1276.  The  following  belong  to  this  class:  1.  Mortgagees  who  have  remained 
partly  unpaid,  through  the  price  of  the  property  which  was  mortgaged  to  them 
not  having  sufficed  to  meet  their  credits;  —  2.  Escriturarios  or  creditors  whose 
credits  appear  in  a  notarial  instrument  and  have  no  privilege  (Hen) ;  keeping  the  order 
of  priority  of  the  dates  of  their  respective  instruments;  —  3.  Those  who  have  re- 
mained partly  unpaid  and  who  are  included  in  paragraph  9  of  article  1270  and 
in  Chapter  III ;  —  4.  Those  whiose  credit  appears  in  a  private  document,  written 
on  proper  stamped  paper. 

1277.  The  proceeds  of  the  remaining  assets  of  the  bankruptcy  shaU  be  devoted 
to  the  payment  of  the  other  credits  which  are  not  included  in  the  preceding  heads. 

Payments  shall  be  made  pro  rata,  with  no  attention  to  the  dates  or  origins 
of  the  credits. 
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acreedores  y  el  quebrado. 

1278.  En  el  ultimo  lugar  se  cubrira  la  responsabilidad  civil  que  provenga 
de  delito  y  de  las  multas. 

1279.  El  acreedor  por  obligaciones  suscritas  endosadas  6  garantizadas  soli- 
dariamente  por  personas  fallidas,  podra  presentarse  en  todas  las  quiebras  por  el 
valor  nominal  de  sus  titulos,  hasta  su  completo  pago,  y  participar  de  los  dividendos 
que  de  cada  una  de  ellas. 

1280.  Los  concursos  codeudores  no  tienen  derecho  para  demandarse  entre 
si  el  reembolso  de  los  dividendos  que  cada  uno  de  eUos  hubiere  dado,  a  no  ser  que 
los  dividendos  pagados  excedan  de  la  cantidad  a  que  monte  el  credito  por  principal, 
costas  e  intereses  devengados  hasta  la  fecha  de  la  declaracion  de  quiebra.  En  este 
ultimo  caso,  la  suma  excedente  se  aplicara,  segun  el  orden  y  la  naturaleza  de  las 
obligaciones,  a  los  concursos  codeudores  garantizados  por  otros. 

1281.  El  acreedor  por  obligaciones  solidarias  que,  antes  de  la  declaracion  de 
quiebra  recibe  alguna  cantidad  a  cuenta,  figurara  en  los  concursos  respectivos 
solamente  por  la  suma  que  se  le  quede  debiendo. 

El  codeudor  6  fiador  que  haya  verificado  el  pago  parcial,  entrara  al  concurso 
por  la  suma  a  que  asciende  ese  pago. 

Capitulo  VI.    Del  pago  de  los  acreedores. 

1282.  Constituidos  los  acreedores  en  Junta  General,  e  impuestos  en  la  memoria 
del  sindico,  manifestaran  si  estan  6  no  conformes  con  ella.  En  el  primer  caso  no  se 
admitira  impugnacion  alguna  idterior  contra  los  estados  de  clasificacion  y  orden 
de  prelacion  propuestos  por  el  sindico,  y  estaran  obligados  a  pasar  por  su  tenor 
todos  los  acreedores  presentes  en  la  Junta  que  no  los  impugnaron;  y  se  procedera 
al  repartimiento  de  todos  los  fondos  disponibles  de  la  quiebra,  conforme  a  la  pre- 
lacion establecida.  En  el  segundo  caso,  los  acreedores  no  conformes  seguiran  con 
el  Sindico  un  juicio  declarativo,  y  mientras  este  termina  por  una  ejecutoria,  quedaran 
depositadas  las  cantidades  que  pudieren  corresponderles,  despues  de  incluirlas  en 
el  estado  general  de  distribucion  que  se  forme. 

1283.  A  los  acreedores  que,  teniendo  sus  creditos  reconocidos  y  graduados  por 
los  acreedores  de  la  junta  jeneral,  se  les  hubiere  hecho  impugnacion  judicial  por  un 
acreedor  particular,  se  les  entregaran,  sin  embargo  de  esta,  las  cantidades  que  les 
corresponden,  prestando  fianza  idonea,  a  satisfaccion  del  sindico,  que  cubra  los  resul- 
tados  del  juicio. 

1284.  El  acreedor  condicional  puede  exijir  la  consignacion  de  los  dividendos 
que  le  corresponderian,  cumpHda  la  condicion,  6  su  entrega  bajo  fianza  idonea 
de  restituirlos  a  la  masa  con  el  inter es  corriente,  siempre  que  la  condicion  no  se 
verifique. 

1285.  No  podra  hacerse  pago  alguno  a  los  acreedores  antes  de  la  graduacion 
de  creditos  y  unicamente  podra  el  Juez  de  comercio  ordenarlo,  respecto  a  los  acree- 
dores de  primera  clase,  exijendoles,  en  su  caso,  la  fianza  de  acreedor  de  mejor  derecho. 

1286.  No  se  hara  pago  alguno,  sino  en  vista  del  documento  justificative  del 
credito.  En  el  caso  que  la  exhibicion  no  sea  posible,  el  Juzgado  de  Comercio  podra 
autorizar  el  pago,  teniendo  presente  el  merito  que  arroje  el  acta  de  verificacion 
6  reconocimiento  de  creditos. 

El  acreedor  en  todo  caso  otorgara  recibo  al  pie  del  estado  de  distribucion,  y 
tambien  al  dorso  del  documento,  si  este  se  hubiere  presentado. 

1287.  Los  acreedores  que  no  sean  satisfechos  integramente  con  lo  que  perciban 
del  activo  de  la  quiebra,  conservaran  accion  por  lo  que  se  les  quede  adeudando,  sobre 
los  bienes  que  ulteriormente  pueda  adquirir  el  quebrado. 

Titulo  VII.    Del  convenio  entre  los  acreedores  y  el  quebrado. 

1288.  Desde  la  primera  Junta  General  y  despues  de  reconocidos  los  creditos 
de  los  acreedores,  puede  el  quebrado,  en  cualquier  estado  del  procedimiento,  hacerles 
proposiciones  de  convenio. 

1289.  No  gozaran  de  esa  facultad  los  fallidos  cuya  quiebra  ha  sido  declarada 
fraudulenta. 

Iniciado  un  proceso  por  quiebra  fraudulenta,  se  suspendera  toda  deliberacion 
relativa  al  convenio,  y  se  podra  continuar  si  el  faUido  fuere  absuelto. 
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1278.  In  the  last  place,  civil  liability  arising  from  offences  and  fines  shaU 
be  met. 

1279.  A  creditor  in  respect  of  obligations  which  have  been  signed,  indorsed  or 
guaranteed  jointly  by  bankrupt  individuals,  may  present  himself  in  all  the  bank- 
ruptcies for  the  nominal  value  of  his  securities,  until  he  is  paid  in  full,  and  may  share 
in  the  dividends  distributed  by  each. 

1280.  Bankrupty  estates  of  co-debtors  are  not  entitled  inter  se  to  repay- 
ment of  dividends  distributed  by  each  of  them,  unless  the  dividends  paid  exceed 
the  sum  to  which  the  credit  amounts  for  principal,  costs  and  interest  due  up  to  the 
date  of  the  declaration  of  bankruptcy.  In  this  last  event,  the  sum  in  excess  shall 
be  apphed  to  the  bankruptcies  of  co-debtors  who  are  guaranteed  by  others,  accord- 
ing to  the  nature  and  order  of  the  obhgations. 

1281.  A  creditor  in  respect  of  joint  and  several  obUgations  who  receives 
any  sum  on  account  before  the  declaration  of  bankruptcy,  shall  figure  in  the  re- 
spective bankruptcies  only  for  the  sum  which  remains  owing  to  him. 

A  co-debtor  or  guarantor  who  has  made  partial  payment,  shall  join  the  bank- 
ruptcy for  the  sum  to  which  this  payment  amounts. 

Chapter  VI.    Payment  of '^the^creditors. 

1282.  The  creditors  in  General  Meeting  assembled  and  in  possession  of  the  in- 
formation contained  in  the  report  of  the  trustee,  shall  declare  whether  they  agree 
therewith  or  not.  In  the  former  event,  no  subsequent  attack  on  the  statements 
of  classification  and  the  order  of  priority  proposed  by  the  trustee  shall  be  admitted, 
and  all  the  creditors  who  are  present  at  the  meeting  and  who  have  not  impugned 
them  shall  be  bound  to  abide  by  their  tenor ;  and  the  distribution  of  all  the  available 
funds  of  the  bankruptcy  shall  then  take  place,  in  accordance  with  the  estabhshed 
priority.  In  the  latter  event,  the  dissentient  creditors  shaU  bring  a  declaratory 
action  against  the  trustee,  and  until  this  terminates  in  a  final  judgment,  the  sums 
which  may  belong  to  them  shall  be  deposited,  after  including  them  in  the  general 
statement  for  distribution  which  is  formed. 

1283.  The  creditors  whose  credits  have  been  admitted  and  classified  by  the 
creditors  in  general  meeting,  but  who  have  been  attacked  in  an  action  by  an  in- 
dividual creditor,  shall,  notwithstanding  this,  be  paid  the  sums  which  belong  to 
them,  on  giving  suitable  seciuity  to  the  satisfaction  of  the  trustee,  to  cover  the 
results  of  the  action. 

1284.  A  conditional  creditor  can  require  his  dividends  which  would  belong 
to  him  on  the  fulfilment  of  the  condition  to  be  paid  into  Court,  or  to  be  paid  to  him 
on  his  giving  suitable  security  to  restore  them  to  the  estate  with  current  interest, 
in  case  the  condition  does  not  take  place. 

1285.  No  payment  may  be  made  to  the  creditors  before  the  classification 
of  the  credits,  and  the  Commercial  Judge  may  only  order  it  as  regards  the  creditors 
of  the  first  class,  requiring  them  in  a  proper  case  to  give  security  in  favour  of  any 
creditor  with  better  right. 

1286.  No  payment  shall  be  made  except  on  inspecting  the  document  vouching 
the  credit.  In  a  case  in  which  production  is  impossible,  the  Commercial  Court 
may  authorise  the  payment,  on  consideration  of  the  merits  shown  by  the  minutes 
of  the  proof  and  admission  of  the  credits. 

The  creditor  shall  in  aU  cases  execute  a  receipt  at  the  foot  of  the  statement 
of  distribution,  and  also  on  the  back  of  the  document,  if  this  has  been  produced. 

1287.  Creditors  who  are  not  paid  in  full  by  what  they  receive  from  the  assets 
of  the  bankruptcy,  shall  preserve  their  right  of  action  for  what  remains  due  to  them, 
against  the  property  which  the  bankrupt  may  thereafter  acquire. 

Title  VII.    Arrangements  between  the  creditors  and  the  bankrupt. 

1288.  After  the  first  General  Meeting  and  the  admission  of  the  claim  of  the 
creditors,  the  bankrupt  may  make  proposals  to  them  for  an  arrangement  at  any 
stage  of  the  proceedings. 

1289.  Bankrupts  whose  bankruptcy  has  been  declared  fraudulent  shall  not 
enjoy  that  power. 

When  a  prosecution  for  fraudulent  bankruptcy  has  been  commenced,  all  dis- 
cussion in  relation  to  the  arrangement  shall  be  suspended,  and  it  may  be  resumed 
if  the  bankrupt  is  acquitted. 
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acreedores  y  el  quebrado. 

1290  {Ch.  1470)  suprimiendo:  <icalculada  en  la  forma  indicada».  —  1291  {Ch.  1471).  —  1292 
(Ch.  1455).  —  1293  (Ch.  1456). 

1294.  Es  inilo  el  convenio  particular  con  el  quebrado.  El  acreedor  que  lo 
hiciere,  perdera  ademas  los  derechos  de  cualquiera  especie  que  tenga  en  la  quiebra, 
y  el  fallido  sera  por  este  solo  hecho  calif icado  de  culpable. 

1295  {Ch.  1457,  inciso  1). 

1296.  El  sindico,  y  en  su  caso  el  depositario  interino,  presentara  la  junta 
un  informe  acerca  de  las  causas,  caracter  y  estado  de  la  quiebra,  y  la  relacion  en  que 
aparezcan  el  activo  y  pasivo  de  la  misma. 

1297.  Todos  los  acreedores  cuyos  cr6ditos  esten  reconocidos,  tendran  voz  y 
voto  en  las  deliberaciones  relativas  al  convenio  y  formara  resolucion  la  mayoria 
de  sufragios,  regulada  de  la  manera  que  establece  el  inciso  3  del  art.  1249. 

1298.  Los  acreedores  privUegiados  de  primera  clase,  los  hipotecarios  y  pren- 
darios  pueden  abstenerse  de  tomar  parte  en  la  resolucion  de.la  junta  sobre  el  con- 
venio; y  haoiendolo  asi,  sus  derechos  permaneceran  intactos. 

Si  por  el  contrario  prefiriesen  conservar  voz  y  voto  sobre  la  proposicion  de  con- 
venio, quedaran  sujetos  al  acuerdo  de  la  junta,  sin  perder  las  garantias  y  privilegios 
de  sus  respectivos  creditos. 

1299.  Las  esperas  que  se  concedan  al  deudor,  no  pasaran  de  cinco  anos.  Para 
la  concesion  de  un  termino  mayor,  se  requiere  el  voto  de  todos  los  acreedores. 

1300.  La  quita  acordada  por  la  mayoria  de  los  acreedores,  no  podra  ser  obU- 
gatoria  a  la  miaoria  disidente,  si  excediere  de  un  veinticinco  por  ciento. 

1301  (Ch.  1468)  diferencia:  <itodo  convenio^  «el  convenio  promovido  por  los  acreedores». 

1302.  El  convenio  sera  firmado  en  la  misma  junta  en  que  se  celebre,  bajo 
pena  de  nulidad,  y  se  considerara  como  un  simple  proyecto,  mientras  no  sea  aprobado 
por  el  Juez. 

1303.  La  aprobacion  no  puede  decretarse,  hasta  despues  de  transcurridos  los 
ocho  dias  siguientes  al  en  que  fue  celebrado  el  convenio.  Dentro  de  ese  termino  podran 
oponerse  a  la  aprobacion  por  alguna  de  las  cuatro  causas  siguientes:  1.*  Defecto  en 
las  formas  prescritas  para  la  convocacion,  celebracion  y  deUberacion  de  la  junta;  — 
2.*  Colusion  por  parte  del  deudor,  aceptada  por  algun  acreedor  de  los  concurrentes 
a  la  junta,  para  votar  en  favor  del  convenio;  —  3.*  Falta  de  personaUdad  lejitima 
en  alguno  de  los  que  hubieren  concurrido  con  su  voto  a  formar  la  mayoria ;  ■ —  4.*  Exa- 
jeracion  fraudulenta  de  credito  para  constituir  el  interes  que  deben  tener  en  la 
quiebra  los  que  acuerden  la  resolucion. 

1304.  FormaMzada  la  oposicion,  en  el  termino  prescrito  en  el  articulo  anterior, 
el  Juez  la  sustanciara  en  juicio  declarativo,  con  audiencia  del  Sindico  y  del  que- 
brado. Si  el  opositor  al  convenio  fuese  el  unico  sindico  nombrado,  solicitara  en  el 
escrito  de  oposicion  el  nombramiento  de  otro  especifico,  y  con  este  se  entendera 
lo  dispuesto  en  el  inciso  que  precede. 

1305.  No  haciendose  oposicion  al  convenio  en  tiempo  habil,  el  Juez  le  dara  su 
aprobacion  6  la  negara  si  se  hubiere  contravenido  manifiestamente  a  las  formas 
de  su  celebracion,  6  a  alguna  de  las  reglas  establecidas  en  este  titulo. 

1306.  Pasada  en  autoridad  de  cosa  juzgada  la  resolucion  aprobatoria  del 
convenio,  obliga  a  todos  los  acreedores  entre  si,  y  a  favor  del  fallido,  excepto  los 
privilegiados  que  se  hubieren  abstenido  de  votar  conforme  al  articulo  1298. 

En  consecuencia,  el  fallido  queda  repuesto  en  el  goce  de  sus  derechos  y  ac- 
ciones,  sin  per  juicio  de  las  restricciones  acordadas  en  el  convenio;  y  el  depositario 
de  la  quiebra  y  el  Sindico  procederan  a  entregarle,  conforme  a  inventario,  todos  los 
bienes,  Ubros  y  papeles,  dandole  cuenta  justificada  de  su  administracion  en  los  quince 
dias  siguientes. 

1307.  No  habiendo  pacto  espreso  en  contrario  entre  los  acreedores  y  el  fallido, 
quedara  este  sujeto  a  la  intervencion  de  uno  de  los  acreedores  a  eleccion  de  la  junta, 
la  que  fijara  la  cantidad  mensual  de  que  el  falhdo  pueda  disponer,  para  sus  gastos 
personales  y  los  de  su  famiUa,  y  la  retribucion  que  por  cuenta  de  este  deba  darse  al 
interventor. 

1308.  Este  Uevara  cuenta  de  los  ingresos  y  salidas  de  la  caja,  cuidara  ademas 
de  que  el  fallido  no  disponga  de  mayor  cantidad  de  la  que  le  est6  asignada  para 
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1290  (Ch.  1470)  omitting  •'reckoned  in  the  way  indicated".  —  1291  (Ck.  1471).  —  1292  {Ch. 
1455).  —  1293  (Ch.  1456). 

1294.  A  private  arrangement  with  the  bankrupt  is  void.  The  creditor  who 
makes  it  shall  also  lose  the  rights  of  all  kinds  which  he  has  in  the  bankruptcy,  and 
for  this  alone  the  bankrupt  shall  be  characterised  as  culpable. 

1295  (Ch.  1457,  paragraph  1). 

1296.  The  trustee  or  the  interim  depositary,  as  the  case  may  be,  shall  present 
a  report  to  the  Meeting  concerning  the  causes,  character  and  state  of  the  bankruptcy, 
and  a  memorandum  chowing  the  assets  and  habihties  thereof. 

1297.  All  the  creditors  whose  claims  have  been  admitted  shall  have  a  voice 
and  vote  in  the  decisions  which  relate  to  the  arrangement,  and  the  majority  of 
votes  shall  constitute  the  resolution,  regulated  in  the  manner  enacted  by  paragraph 
3  of  article  1249. 

1298.  Privileged  creditors  of  the  first  class  and  the  mortgagees  and  pledgees 
may  abstain  from  taking  part  in  the  decision  of  the  meeting  on  the  arrangement; 
and  if  they  do  so  abstain,  their  rights  shall  remain  intact. 

If,  on  the  contrary,  they  prefer  to  preserve  their  voice  and  vote  on  the  proposal 
for  the  arrangement,  they  shall  be  subject  to  the  decision  of  the  meeting,  without 
losing  the  secuiities  and  privileges  of  their  respective  credits. 

1299.  The  delays  which  are  granted  to  the  debtor  shall  not  exceed  five  years. 
For  granting  a  longer  term,  the  votes  of  all  the  creditors  are  required. 

1300.  A  partial  acquittance  granted  by  a  majority  of  the  creditors  cannot  be 
binding  on  a  dissentient  minority,  if  it  exceeds  twenty  five  per  cent. 

1301  (Ch.  1468)  putting  "the  arrangement  promoted  by  the  creditors"  instead  of  "every  arrange- 
ment". 

1302.  The  arrangement  shall  be  signed  at  the  same  meeting  as  it  is  made, 
on  pain  of  nuUity,  and  shall  be  considered  as  a  simple  proposal  until  it  is  approved 
by  the  Judge. 

1303.  Approbation  cannot  be  decreed  until  after  the  expiration  of  eight  days 
following  the  day  whereon  the  arrangement  was  made.  Within  that  term,  the 
approbation  may  be  opposed  on  any  of  the  following  grounds :  1 .  Defect  in  the  form- 
alities prescribed  for  the  convening,  holding  and  decision  of  the  meeting ;  —  2.  Col- 
lusion on  part  of  the  debtor  with  some  creditor  attending  the  meeting,  for  voting 
in  favour  of  the  arrangement;  —  3.  Want  of  lawful  locus  standi  on  the  part  of  one 
of  those  who  have  combined  their  votes  to  form  the  majority;  —  4.  Fraudulent 
exaggeration  of  a  credit  for  the  purpose  of  constituting  the  interest  which  those 
who  pass  the  resolution  must  have  in  the  bankruptcy. 

1304.  When  the  opposition  has  been  formulated  within  the  time  prescribed 
by  the  preceding  article,  the  Judge  shall  consider  it  in  a  declaratory  action, 
in  which  the  Trustee  and  the  bankrupt  shall  be  heard.  If  the  opponent  to  the 
arrangement  is  the  only  trustee  appointed,  he  shall  apply  for  the  appointment 
of  another  special  trustee  in  the  document  of  opposition,  and  the  provision  in  the 
preceding  paragraph  shall  be  understood  as  including  the  latter. 

1305.  If  no  opposition  is  made  to  the  arrangement  within  the  time  appointed, 
the  Judge  shall  give  his  approbation,  or  refuse  it  if  the  formahties  of  its  solemni- 
ration  or  any  of  the  rules  enacted  in  this  Title  have  manifestly  been  infringed. 

1306.  When  the  decision  approving  the  arrangement  has  become  authoritative 
as  a  res  judicata,  it  binds  all  the  creditors  inter  se,  and  in  favour  of  the  bankrupt, 
except  those  privileged  creditors  who  have  abstained  from  voting  in  accordance 
with  article  1298. 

Consequently,  the  bankrupt  is  reinstated  in  the  enjoyment  of  his  rights  and 
rights  of  action,  without  prejudice  to  the  restrictions  agreed  upon  by  the  arrangement ; 
and  the  depositary  in  the  bankruptcy  and  the  Trustee  shall  proceed  to  dehver  to 
him,  subject  to  an  inventory,  aU  the  assets,  books,  and  papers,  and  to  give  him  a 
vouched  account  of  their  administration  within  the  following  fortnight. 

1307.  When  there  is  no  express  agreement  to  the  contrary  between  the  creditors 
and  the  bankrupt,  the  latter  shall  be  subject  to  the  supervision  of  one  of  the  creditors 
to  be  chosen  by  the  meeting,  which  shall  fix  the  monthly  sum  of  which  the  bankrupt 
may  dispose  for  his  personal  expenses  and  those  of  his  family,  and  the  remuneration 
which  the  supervisor  is  to  be  given  on  acount  of  the  bankrupt. 

1308.  The  former  shall  keep  account  of  the  incomings  and  outgoings  of  the 
coffers,  shall  also  see  that  the  bankrupt  does  not  dispose  of  a  larger  sum  than  that 
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sus  gastos,  ni  destine  sus  fondos  a  objetos  extranos  de  su  giro,  y  de  que  cubra  opor- 
tunamente  los  dividendos  convenidos ;  pero  no  podra  mezclarse  en  la  administracion 
de  los  bienes  del  quebrado. 

1309.  En  caso  de  queja  fundada  del  interventor  sobre  abusos  del  fallido  re- 
puesto  en  el  manejo  de  sus  bienes,  el  Juzgado  decretara  la  exhibicion  de  los  libros 
de  comercio;  y  en  su  vista,  acordara  las  provideneias  que  considere  oportunas  para 
mantener  el  orden  de  la  administracion  mercantil  del  intervenido  y  evitar  toda  mala 
versacion. 

1310  (Ch.  1485  inciso  1  y  1486  inciso  1).  —  1311  (Ch.  1387).  —  1312  (Ch.  1492)  diferencia: 
da  sentencia  de  que  hahla  el  articulo  1489»  da  sentencia  que  declare  la  nulidad  6  rescision  del 
conveniot). 

Titulo  VIII.    De  la  rehabilitacion. 

1313.  La  rehabilitacion  es  la  declaratoria  judicial  de  que  el  comerciante  que 
ha  estado  en  quiebra  ha  sido  repuesto  al  estado  y  condicion  en  que  antes  de  la 
quiebra  se  encontraba. 

.    1314.   La  rehabihtacion  del  faUido  corresponde  al  Juez  que  hubiere  conocido 
de  la  quiebra. 

1314,2  (E.  920)  pdngase  en  lugar  de:   'quebrados  fraudulentos»:   ufallidos  calificados  de*. 

1315.  Para  obtener  la  rehabilitacion,  el  faUido  debera  justificar  plenamente 
el  pago  integro  de  sus  deudas. 

Inciso  2  (Ch.  1528). 

1316.  La  demanda  para  obtener  la  rehabilitacion,  no  es  admisible  sino  des- 
pues  de  concluido  definitivamente  el  expediente  de  cahficacion  de  quiebra. 

Dicha  demanda  se  instruira  con  los  recibos,  cartas  de  pago  y  demas  piezas 
justificativas  que  convengan;  y  se  tramitara  con  audiencia  del  Sindioo  de  la  quiebra. 

1317  inciso  1  (Ch.  1532  inciso  1).  —  Inciso  2:  La  sentencia  que  conceda  la  rehabilitacion, 
sera  publicada  en  los  periddicos,  y  donde  no  los  hubiere,  por  medio  de  carteles,  que  se  fijardn  en  los 
lugares  acostumbrados.  —  1318  (Ch.  1533  inciso  1). 
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Titulo  adicional  al  Codigo  de  Comercio.  De  los  corredores  y  martilleros. 

Capitulo  L    De  los  corredores. 
Articulo  1  (Ch.  48). 

2.^)  Los  corredores  seran  nombrados  por  el  Presidente  de  la  Republica,  des- 
pues  de  haber  acreditado  su  aptitud  legal  y  moral  de  la  manera  que  establezca  el 
reglamento  respectivo;  y  antes  de  entrar  en  el  ejercicio  de  sus  funciones,  juraran 
ante  el  Juez  de  Comercio  el  fiel  y  leal  desempeno  de  su  oficio;  y  afianzaran  su  manejo 
en  la  cantidad  que  el  mismo  Juez  designe  y  que  no  sera  menor  de  mil  pesos  ni  mayor 
de  cuatro  mil. 

3.  El  Juez  de  Comercio  cuidara  de  que  los  corredores  reemplacen  &  los  fiadores 
que  mueren  6  que  no  permanezcan  idoneos  y  a  este  efecto  revisara,  por  lo  menos 
cuatro  veces  al  aiio,  la  lista  general  de  fiadores  y  suspendera  a  los  corredores  que 
despues  de  quince  dias  de  notificados  no  cumplan  con  el  deber  de  sustituir  a  los 
que  se  les  mande  reemplazar. 

4  (Ch.  55)  dividiendo  en  dos  numeros  el  2.  °  inciso  y  suprimiendo  al  final:  <iS  infamanteit; 
diferencia  No.  2  dos  menores  de  25  anos»  dos  menores  de  edado  (21  a-nos). 

5.  Los  comerciantes  no  estan  sujetos  a  intervencion  de  corredor  para  la  cele- 
bracion  de  sus  contratos,  y  si  ocuparen  como  tal  a  una  persona  que  no  este  au- 
torizada,  esta  queda  sujeta  a  las  disposiciones  que  comprenden  a  los  que  tienen 
titulo  respectivo. 

1)  Art.  3,  No.  39  de  la  Ley  de  Contribuciones:  Libros  de  corredores,  martilleros 
de  cualquier  agente  comercial  $  0.10. 
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allowed  him  for  his  expenses,  or  devote  his  £unds  to  objects  foreign  to  his  business, 
and  that  he  meets  the  agreed  dividends  at  the  proper  times ;  but  he  cannot  inter- 
meddle with  the  administration  of  the  property  of  the  bankrupt. 

1309.  In  the  event  of  a  well-founded  complaint  by  the  supervisor  concerning 
abuses  of  a  bankrupt  who  has  been  reinstated  in  the  management  of  his  business, 
the  Court  shall  order  the  commercial  books  to  be  produced;  and  on  inspecting 
them,  it  shall  make  such  orders  as  it  considers  opportune  for  maintaining  the 
order  of  the  commercial  administration  of  the  person  supervised  and  for  avoiding 
aU  misappropriation. 

1310  (CA.  U85  paragraph  1  and  1486,  paragraph  1).  —  1311  (Ch.  1387).  —  1312  (Ch.  1492) 
plotting  "the  judgment  declaring  the  nullity  or  rescission  of  the  arrangement"  instead  of  "the  judg- 
ment mentioned  by  article  1489" . 

Title  VIII.    Discharge  or  rehabilitation. 

1313.  RehabiHtation  (discharge)  is  the  decree  of  the  Court  declaring  that  a 
trader  who  has  been  bankrupt  has  been  reinstated  in  the  status  and  condition  in 
which  he  was  before  the  bankruptcy. 

1314.  The  discharge  of  the  bankrupt  pertains  to  the  Judge  who  has  had 
cognisance  of  the  bankruptcy. 

1314,2   (S.   920)  put  "bankrupts  characterised  as"  instead  of  "fraudulent  bankrupts''. 

1315.  For  obtaining  his  discharge,  the  bankrupt  must  clearly  prove  that  he 
has  paid  his  debts  in  fuU. 

Paragraph  2  (Ch.  1528). 

1316.  A  claim  for  obtaining  discharge  is  only  admissible  after  the  file  of  the 
characterisation  of  the  bankruptcy  is  definitively  closed. 

The  said  claim  shall  be  accompanied  by  the  receipts,  acquittances  and  other 
suitable  documents  in  proof;  and  the  proceedings  shall  take  place  in  the  presence 
of  the  Trustee  of  the  bankruptcy. 

1317  paragraph  1  (Ch.  1532  paragraph  1).  —  Paragraph  2:  "The  judgment  granting  the 
discharge  shall  be  published  in  the  newspapers,  and  where  there  are  none,  by  means  of  placards,  which 
shall  be  posted  in  the  customary  places".  —  1318  (Ch.  1533  paragraph  1). 


Decree  No.  208. 


Additional  Title  to  the  Commercial  Code.    Brokers  and  Auctioneers. 

Chapter  I.     Brokers. 

Article  1  (Ch.  48). 

2.^)  Brokers  shall  be  appointed  by  the  President  of  the  RepubUc,  after  having 
proved  their  legal  and  moral  fitness  as  laid  down  in  the  corresponding  Regulation, 
and  before  entering  on  the  exercise  of  their  functions,  they  shall  take  oath  before 
the  Commercial  Judge  for  the  faithful  and  loyal  discharge  of  their  office;  and  they 
shall  give  security  for  their  management  in  the  sum  to  be  appointed  by  the  said 
Judge,  which  shall  not  be  less  than  one  thousand  pesos  nor  greater  than  four 
thousand. 

3.  The  Commercial  Judge  shall  see  that  brokers  replace  guarantors  who  die 
or  who  fail  to  remain  fit  persons,  and  for  this  purpose  he  shall  revise  the  general 
hst  of  guarantors  at  least  once  a  year,  and  shall  suspend  brokers  who  fail  to  comply 
with  their  duty  to  replace  those  whom  they  are  ordered  to  replace  within  a 
fortnight  after  being  notified. 

4  (Ch.  55)  dividing  paragraph  2  into  two  numbers  and  at  the  end  omitting  "or  infamous" : 
in  No.  2,  put  "minors  under  twenty-one  years  of  age"  instead  of  "minors  under  twenty-five  years" . 

5.  Traders  are  not  bound  to  use  the  intervention  of  a  broker  for  making  their 
contracts,  but  if  they  engage  an  unauthorised  person  as  broker,  he  is  subject  to  the 
provisions  which  attach  to  those  who  have  a  proper  diploma. 


1)  Art.  3,  No.  39  of  the  Revenue  Act:  Books  of  brokers,  auctioneers  and  all  com- 
mercial agents  $  0.10. 
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6  (CA.  56).  —  7  {Ch.57y  58;  in  58  No.  1:  usuperiores  d  los  convenidos  con  las  partes^).  —  8 — 13 
(Ch.  59—64).  —  14  {Ch.  65)  diferencia:  <ien  este  Cddigo»  len  este  CapUulot>.  —  15—25  (Ck.  67—77). 

—  26  (Ch.  78)  con  refevencia  al  numero  3  del  articulo  6.  —  27  {Ch.  79)  suprimiendo  <ide  que  habla 
el  No.  3  del  articulo  56».  —  28  {Oh.  105).  —  29  {Ch.  80  inciso  1). 

30.  Los  corredores  serd.n  juzgados  criminalmente  cuando  cometan  algun 
fraude  6  dolo  en  los  negocios  en  que  intervengan,  y  ademas  de  la  pena  que  merezcan 
por  el  delito,  seran  inhabUitados  temporal  6  perpetuamente  para  ejercer  el  oficio 
de  corredor. 

Capitulo  II.    De  los  martilleros. 

31  (Ch.  81).  —  32  (Ch.  83);  diferencia:  ten  la  forma  que  determina  el  articulo  50  de  este  C<Sdigo» 
wn  la  forma  que  determina  el  reglamento  respective^. 

33,  Las  disposiciones  de  los  art.  2  y  siguientes  hasta  el  4  inclusive  y  del  12  son 
aplicables  a  los  martilleros. 

34  (Ch.  85).  —  35  (Ch-  86)  con  referenda  al  Cddigo,  sin  citar  titulo.  —  36  (Ch.  88)  siendo  de 
$  50  el  minimum  de  la  multa.  —  37—41  (Ch.  89 — 93).  —  42  (Ch.  94)  diferencia:  «Titulo»  iCapitulo*. 

—  43  (Ch.  95). 

44.  La  presente  disposicion  comenzara  a  regir  desde  esta  fecha  (9  de  Abril 
de  1878). 

Advertencia. 


Anotamos  inmediatamente  despues  de  cada  articulo  la  diferencia  que  existe  entre 
el  Cddigo  de  Guatemala  y  el  concordante,  solo  cuando  esa  diferencia  es  tal  que  modifica 
el  sentido  de  la  disposicion. 

Abreviaturas  que  se  usan  en  esta  parte. 


C.  C Cddigo  Civil. 

P.  C Cddigo  Penal. 

Dec Decreto  de  Reformas  numero  272. 

Art Articulo. 

Inc Inciso. 

No Numero. 


Leyes  Complenieiitarias. 

Decreto  No.  209. 

Reglamento  de  corredores  y  martilleros. 
Capitulo  I. 

Art.  1.  Para  optar  al  oficio  de  corredor,  se  necesitan  las  calidades  que  establece 
el  Codigo  de  Comercio. 

2.  Ante  el  Ministerio  de  Fomento  se  formaUzara  la  soUcitud  respectiva,  acom- 
panando  los  documentos  que  acrediten  la  idoneidad  6  instruccion  del  interesado. 

3.  A  falta  de  esa  comprobacion,  se  instruira  expediente,  a  fin  de  hacer  constar 
la  aptitud  legal  y  moral  del  solicitante,  y  ademas  se  le  sometera  a  examen  que  re- 
caera  sobre  las  nociones  generales  del  comercio  y  sobre  las  que  se  refieran  especial- 
mente  a  las  operaciones  mas  frecuentes  en  la  plaza  en  que  debe  ejercer  sus  funciones. 
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^^  6  (Ch.  66).  —  7  (Ch.  57  and  58);  in  58'No.  1  put  "greater  than  that  agreed  with  the  parties"  instead 

of    greater  than  that  specified  in  the  respective  scales".  —  8—13  (Ch.  59—64).  —  14  (Ch    65)  put 

this  Chapter"  instead  of  "by  this  Code".  —  15—25  (Ch.  67—77).  —  26  (Ch.  78)  referring  to  No.  3 

of  article  6.  —  27  (Ch.  79)  omtttmg  "mentioned  in  paragraph  3  of  article  56".  —  28  (Ch.  105).  — 

iy  (Ch.  80  paragraph  1). 

30.  Brokers  shall  be  criminally  prosecuted  when  they  commit  J  any  fraud 
°^- t^'^i*  ^^  *^^  business  wherein  they  intervene,  and  in  addition  to  the  punishment 
which  thej  mcur  for  the  offence,  they  shall  be  temporally  or  permanently  disquahfied 
from  exercising  the  office  of  broker. 

Chapter  II.     Auctioneers. 

,         31  (Ch.  81).  —  32  (Ch.  83)  put  "as  determined  by  the  corresponding  Regulation"  instead  of 
as  determined  by  article  50  of  this  Code" ^ 

33.    The  provisions  of  articles  2  to  4  inclusive  and  of  12  apply  to  auctioneers. 

34  (Ch.  85).  —  35  (Ch.  86)  referring  to  the  Code  without  citing  the  Title.  —  36  (Ch.  88)  $  50  being 
the  minimum  of  the  fine.  —  37—41  (Ch.  89—93).  —  42  (Ch.  94)  put  "Chapter"  instead  of  "Title". 
—  43  (Ch.  95).  Iff  I 

44.    This  Law  shall  come  into  force  on  this  date  (9th  April  1878). 


Notice. 

Immediately  after  each  article  is  noted  the  difference  which  exists  between  the 
Code  of  Guatemala  and  the  correlative  Code;  but  only  when  that  difference  is  such  as  to 
alter  the  meaning  of  the  law. 


Abbreviations  used  in  this  part. 


c.c. 

PC. 
Dec. 
Art.  . 
Par. 

No.  . 


Civil  Code. 

Penal  or  Criminal  Code. 

Decree  of  Reforms,  No.  272. 

Article. 

Paragraph. 

Number. 


Supplementary  Laws. 


Art. 


Decree  No.  309. 

Regulation  for  brokers  and  auctioneers. 
Chapter  I. 
1.    For  election  to  the  office  of  broker,  the  quahfications  enacted  by  the 


Commercial  Code  are  required. 

2.  The  corresponding  appHcation  shall  be  drawn  up  addressed  to  the  Ministry 
"de  Pomento",  accompanied  by  documents  proving  the  fitness  and  experience 
of  the  person  concerned. 

3.  In  the  absence  of  this  evidence,  a  file  shall  be  made  up  for  the  purpose 
of  showing  the  legal  and  moral  fitness  of  the  applicant,  and  he  shall  also  be  sub- 
jected to  an  examination  on  general  ideas  of  commerce  and  those  ideas  which 
specially  refer  to  such  operations  as  are  most  frequent  in  the  market  where  he  is 
to  exercise  his  functions. 
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Aouerdo  aoeroa.  —  Comisionistas,  Corredores,  Agentes.  —  Porteadores. 

4.  El  examen  lo  hara  el  Juez  de  Comercio  con  dos  comerciantes  designados 
por  61. 

La  caUficacion  sera  de  estar  6  no  estar  suficientemente  instruido  el  solicitante, 
y  con  vista  del  resultado  del  exdmen  y  del  expediente  instructivo  de  que  habla  el 
artioulo  3  se  expedira  6  no  la  patente  respectiva,  previo  el  otorgamiento  de  la 
fianza  en  la  cantidad  que  se  le  designe. 

5.  Los  derechos  que  cobren  los  corredores  seran  por  ahora,  convencionales 
y  a  falta  de  estipulacion,  se  tasaran  por  expertos  nombrados  por  las  partes. 

6.  Todo  corredor  debera  tener  en  un  lugar  accesible  de  su  oficina  un  cuadro 
del  presente  reglamento  para  que  pueda  ser  visto  y  consultado  por  los  con- 
currentes. 

Capitulo  IL 

7.  Para  optar  al  oficio  de  martillero  se  necesitan  las  mismas  calidades  que  se 
exijen  d  los  corredores. 

8.  Antes  de  entrar  al  ejercicio  de  su  empleo,  dara  una  fianza  de  mil  a  cuatro 
mil  pesos. 

9  {Ch.  4)  —  10  {Ch.  5)  suprimiendo  el  inciso  2  y  agregando  en  el  1.^  inciso:  nmpreso  6 
manuscrito».  —  11 — 20  {Ch.  6 — 15).  —  21  (Ch.  16)  diferencia  incisos  1  y  2:  tdiez  y  siete  pesos» 
dveinte  pesos».  —  22  (Ch.  17). 

23.   El  presente  Reglamento  comenzara  a  regir  desde  esta  fecha  (9  de  AbrU  1878). 


Reglamento  de  Comisionistas. 

(26  de  Mayo  de  1902,  publicado  el  31  de  Mayo.) 


Acuerdo  relativo  k  los  Comisionistas,  Corredores  y  Agentes. 

(13  de  Diciembre  de  1902,  publicado  el  17  de  Diciembre.) 


Acuerdo  acerca  de  los  Comisionistas  y  Corredores  Jurados. 

(26  de  Abril  de  1906,  publicado  el  10  de  Mayo  siguiente.) 


Comisionistas,  Corredores  y  Agentes. 

Decreto  nnmero  673. 

(12  de  Julio  de  1907,  publicado  el  15  de  Julio.) 


Porteadores. 

(30  de  Abril  de  1906,  publicado  el  18  de  Octubre  siguiente.) 
Decreto  liegislatiTO  nnmero  65S. 

La  Asamblea  Nacional  Legislativa  de  la  Republica  de  Guatemala, 

Deer  eta: 
Art.  1.  Las  Empresas  de  Ferrocarriles,  Vapores,  Tranvias,  etc.,  y  los  duenos 
de  cualesquiera  otro  medio  de  transporte,  por  tierra  6  por  agua,  seran  solidaria- 
mente  responsables  con  los  autores  y  complices,  de  los  danos  y  perjuicios  que  causen 
las  personas  encargadas  del  manejo  de  los  vehiculos,  aun  cuando  la  persona  que 
los  cause  no  sea  empleado  de  dichas  Empresas,  siempre  que  el  verdadero  encargado 
de  los  vehiculos  le  haya  enoomendado  transitoriamente  sus  oficios. 

2.  Los  dafios  causados  en  las  personas,  cuando  no  produzcan  la  muerte,  seran 
graduados  por  expertos.  En  caso  de  muerte  la  indemnizacion  no  bajara  de  cinco 
mil  pesos  por  persona. 

3.  La  accion  civil  podra  ejercitarse  independiente  de  la  criminal  y  aun  con 
antelacion  a  esta. 

4.  El  monto  de  la  indemnizacion  proveniente  de  los  danos  y  perjuicios  causa- 
dos, pertenecera  en  primer  lugar  al  damnificado,  en  segundo,  a  sus  legitimos  here- 
deros ;  y  si  no  hubiere  ni  uno  ni  otros,  a  las  Casas  de  Beneficencia,  a  cuyo  efecto  se 
da  accion  para  que  cualquier  ciudadano  pueda  ejercitarla  sin  perjuicio  de  que  el 
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4.  The  examination  shall  be  conducted  by  the  Commercial  Judge  together 
with  two  traders  appointed  by  him. 

The  decision  shall  turn  on  whether  the  apphcant  is  or  is  not  sufficiently  ex- 
perienced, and  on  inspection  of  the  result  of  the  examination  and  of  the  file  mentioned 
by  article  3,  the  corresponding  diploma  shall  be  issued  or  not,  and  (in  the  former 
case)  after  execution  of  the  security  to  the  amount  appointed. 

5.  For  the  present,  the  fees  to  be  received  by  brokers  shall  be  fixed  by  agree- 
ment, and  in  default  of  agreement,  they  shall  be  appraised  by  experts  appointed 
by  the  parties. 

6.  Every  broker  must  have  a  copy  of  this  Regulation  in  an  accessible  place 
in  his  office,  so  that  it  can  be  seen  and  consulted  by  persons  present. 

Chapter  II. 

7.  For  election  to  the  office  of  auctioneer,  the  same  qualifications  are  needed 
as  are  required  for  brokers. 

8.  Before  entering  on  the  exercise  of  their  office,  they  shah  give  security  in 
one  thousand  to  four  thousand  pesos. 

9  {Ch.  4).  — 10  (Ch.  5)  omitting  paragraph  2  and  adding  in  the  first  paragraph,  "printed  or 
written".  —  11 — 20  {Ch.  6 — 15).  —  21  {Ch.  16)  putting  "twenty  pesos"  instead  of  "seventeen  pesos" 
in  paragraphs  1  and  2.  —  22  {Ch.  17). 

23,    This  Regulation  shall  come  into  force  on  this  date  (9th  April  1878). 


Regulation  for  Commission  Agents. 

(26th  May  1902,  published  31st  May.) 


Ordinance  concerning  Commission  Agents,  Brokers  and  Agents. 

(13th  December  1902,  published  17th  December.) 


Ordinance  concerning  Commission  Agents  and  sworn  Brokers. 

(26th  April  1906,  pubhshed  10th  May  following.) 


Commission  Agents,  Brokers  and  Agents. 

Decree,  Sfnmber  673. 

(12th  July  1907,  pubhshed  15th  July.) 


Carriers. 

(30th  April  1906,  pubhshed  the  following  18th  of  October.) 
lieglsIatiTe  Decree  IVumber  658. 

The  National  Legislative  Assembly  of  the  Republic  of  Guatemala, 

Decrees: 
Art.  1.  RaUroad,  Steamship,  Tramway  and  the  hke  Undertakings,  and  the 
owners  of  aU  other  means  of  transport  by  land  or  by  water  shall  be  severally  hable 
and  also  jointly  hable  with  the  authors  and  their  accomphces  for  the  damage  caused 
by  persons  entrusted  with  the  management  of  the  vehicles  of  transport,  even  when 
the  person  causing  it  is  not  an  employee  of  the  said  Undertakings,  provided  that  the 
person  actually  in  charge  of  the  vehicles  has  temporarily  entrusted  their  duties  to  him. 

2.  When  it  does  not  occasion  death,  the  damage  caused  to  persons  shall  be 
appraised  by  experts.  In  case  of  death,  the  compensation  shall  not  be  less  than 
five  thousand  pesos  a  person. 

3.  The  civil  right  of  action  may  be  enforced  independently  of  the  criminal 
and  even  in  priority  thereto. 

4.  The  amotmt  of  the  compensation  arising  from  the  damage  caused,  shall 
in  the  first  place  belong  to  the  person  damaged,  in  the  second,  to  his  lawful  heirs; 
and  faihng  them,  to  the  Houses  of  Beneficence,  for  which  purpose  a  right  of  action 
is  given  with  the  intention  that  it  may  be  enforced  by  any  citizen  without  prejudice 
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Agente  Fiscal,  en  uso  de  sus  atribuciones,  tan  pronto  como  llegue  a  su  conocimiento 
el  desastre  6  el  dano,  debera  entablar  el  juicio  civil  6  criminal  que  corresponda. 

5.  El  caso  fortuito  no  exime  de  la  responsabilidad  civil  a  que  se  refiere  esta  ley. 

6.  Las  disposiciones  de  esta  ley  se  aplicaran  tambien  d  las  Empresas  de  luz 
6  fuerza  electricas  6  de  cualquier  otro  genero  que  scan  y  a  toda  clase  de  fabricas 
y  maquinarias  que  puedan  producir  danos  6  perjuicios  analogos. 

Pase  al  Ejecutivo  para  su  publicacion  y  cumplimiento.  —  Arturo  Ubico,  Pre- 
sidente.  —  Canuto  Castillo,  Secretario.  —  Fernando  Aragon  D.,  Secretario. 

Palacio  del  Poder  Ejecutivo:  Guatemala,  diez  de  Mayo  de  mil  novecientos  seis. 
Publiquese  y  cumplase.  —  Manuel  Estrada  C.  —  El  Subsecretario  General  del 
Gobiemo,  Encargado  del  Ministerio  de  Fomento,  Jose  Flamenco. 


Ley  de  Sociedades  extranjeras. 

Decreto  nnmero  SOS. 

(28  de  Enero  de  1903,  publicado  el  15  de  Abril  siguiente.) 
La  Asambla  Nacional  Legislativa  de  la  Repiiblica  de  Guatemala, 

Deer  eta: 
Art.  1.  Las  sociedades  legalmente  constituidas  en  el  extranjero  podran  esta- 
blecerse  en  la  Reptiblica  6  tener  en  ella  agencias  6  sucursales,  previa  autorizacion 
del  Ejecutivo,  sujetandose  a  las  prescripciones  del  Codigo  de  Comercio  en  cuanto 
concierna  a  la  creacion  de  sus  establecimientos  dentro  del  territorio  nacional,  a 
sus  operaciones  mercantiles  y  a  la  jurisdiccion  de  los  tribunales  de  la  Nacion. 

2.  Una  vez  obtenida  dicha  autorizacion,  deberan  las  sociedades  extranjeras 
que  quieran  establecerse  6  crear  sucursales  y  agencias  en  la  Republica,  presentar  y 
anotar  en  el  registro  a  que  se  contrae  el  articulo  235  del  Codigo  de  Comercio,  sus 
estatutos,  contratos  y  demas  documentos  referentes  a  su  constitucion. 

3.  El  Ejecutivo  no  podra  dar  la  autorizaci6n  a  que  se  contrae  el  articulo  1.° 
sin  que  se  le  presente  certificado  de  estar  constituida  la  sociedad  extranjera  con 
arreglo  a  las  leyes  del  pais  respectivo.  El  certificado  debera  proceder  del  Ministro 
6  Consul  que  tenga  acreditado  la  Republica. 

4.  Cada  sociedad  legalmente  constituida  en  pais  extranjero  y  que  se  establezca 
en  la  Republica  6  tenga  en  eUa  alguna  agencia  6  sucursal,  debera  ademas  de  la 
inscripcion  y  registro  del  articulo  anterior,  publicar  anualmente  un  balance  que 
contenga  con  toda  claridad  su  activo  y  pasivo,  asi  como  el  nombre  de  las  personas 
encargadas  de  su  administracion  y  direccion. 

5.  La  falta  de  cumplimiento  por  parte  de  las  sociedades,  agencias  6  sucursales, 
de  cualquiera  de  las  prescripciones  de  la  presente  ley,  constituye  personal  y  soU- 
dariamente  responsables,  de  todas  las  obUgaciones  contraidas  en  la  Republica, 
a  los  que  contratan  a  nombre  de  las  propias  sociedades,  pudiendo  ser  perseguidos 
como  reos  de  estafa,  cuando,  en  perjuicio  de  tercero,  efectuaren  tales  negociaciones. 

6.  La  responsabilidad  de  las  expresadas  agencias  6  sucursales  se  entiende 
que  es  ademas  de  lo  que  proceda  contra  las  companias  que  representan. 

7.  El  Ejecutivo  puede  en  caso  del  articulo  4  exigir  un  impuesto  6  derecho 
de  autorizacion,  sin  que  pueda  exceder  de  mil  pesos  anuales  por  cada  una  de  eUas. 

8.  Las  sociedades  extranjeras  que  existen  actualmente  en  la  Republica,  quedan 
sometidas  a  todas  las  disposiciones  de  esta  ley,  para  la  validez  de  sus  actos  futuros. 

Pase  al  Ejecutivo  para  su  publicacion  y  cumplimiento.  —  Dado  en  el  Palacio 
del  Poder  Legislativo :  en  Guatemala,  a  quince  de  abril  de  mil  ochocientos  noventa 
y  tres.  —  J.  M.  Gonzalez,  2.°  Vicepresidente.  S.  Santiago  Merida,  Secretario. 
J.  A.  Mandujano,  Secretario. 

Palacio  del  Poder  Ejecutivo:  Guatemala,  19  de  Abril  de  1893.  —  Cumplase  y 
publiquese.  ■ —  Jose  Maria  Reina  Barrios.  El  Secretario  de  Estado  en  el  Despaeho 
de  Gobemacion  y  Justicia,  Manuel  Estrada  C. 
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to  the  duty  of  the  Public  Attorney  in  the  exercise  of  his  attributes  to  institute  the 
proper  civil  or  criminal  proceedings  as  soon  as  the  casualty  or  damage  comes  to  his  notice. 

5.  An  accidental  event  causes  no  exemption  from  the  civil  Uabihty  to  which 
this  Law  refers. 

6.  The  provisions  of  this  Law  shall  hkewise  apply  to  the  Electric  Light  and  Power 
Undertakings  and  to  aU  other  Mnds  of  Undertaking  and  to  all  kinds  of  factory 
and  machinery  which  may  occasion  hke  damage. 

Let  this  go  to  the  Executive  for  the  pubUcation  and  enforcement  thereof.  — 
Arturo  Ubico,  President.  —  Canuto  CastiUo,  Secretary.  —  Fernando  D.  Aragon, 
Secretary. 

Palace  of  the  Executive  Power:  Guatemala,  10th  May  1906. 

Let  this  be  pubUshed  and  enforced.  —  Manuel  Estrada  Cabrera.  —  General 
Under-Secretary  for  Home  Affairs,  Jose  Flamenco,  in  the  employ  of  the  Mi- 
nistry "de  Fomento". 

The  Law  of  Foreign  Associations. 

Decree  Number  305. 

(28th  January  1903,  pubhshed  the  following  15th  April.) 
The  National  Legislative  Assembly  of  the  Republic  of  Guatemala, 

Decrees: 
Art.  1.  Associations  which  are  legally  constituted  abroad  may  estabhsh 
themselves  in  the  Repubhc  or  have  agencies  or  branches  therein,  on  the  previous 
authorisation  of  the  Executive  Power,  and  subject  to  the  provisions  of  the  Com- 
mercial Code  so  far  as  concerns  the  creation  of  their  estaohshments  within  the 
National  territory,  and  as  concerns  their  mercantile  operations  and  the  jurisdiction 
of  the  Tribimals  of  the  Nation. 

2.  As  soon  as  the  said  authorisation  has  been  obtained,  foreign  associations 
which  are  desirous  of  estabhshing  themselves  or  of  creating  branches  or  agencies 
in  the  Repubhc,  must  produce  their  articles,  contracts  of  association  and  other 
documents  which  relate  to  their  constitution  and  must  enter  them  in  the  register 
mentioned  by  article  235  of  the  Commercial  Code. 

3.  The  Executive  may  only  give  the  authorisation  mentioned  by  article  1  on 
production  of  a  certificate  that  the  foreign  association  is  constituted  in  accordance 
with  the  laws  of  the  corresponding  country.  The  certificate  must  come  from  the 
accredited  Minister  or  Consul  of  the  Repubhc. 

4.  Each  association  which  is  legally  constituted  in  a  foreign  country  and  estab- 
hshes  itself  in  the  Repubhc  or  has  an  agency  or  branch  therein,  must  in  addition 
to  the  inscription  and  registration  required  by  the  preceding  article,  yearly  pubhsh 
a  balance  sheet  containing  its  assets  and  Uabihties  with  perfect  clearness,  as  also 
the  names  of  the  persons  entrusted  with  its  administration  and  direction. 

5.  Non-fulfilment  on  the  part  of  the  associations,  agencies  or  branches,  of  any 
of  the  provisions  of  this  Law,  makes  those  who  contract  in  the  names  of  the  said 
associations  personally  and  jointly  and  severally  hable  for  all  the  obhgations  con- 
tracted in  the  Repubhc,  and  they  may  be  prosecuted  as  guilty  of  fraud,  when  they 
effect  such  transactions  to  the  prejudice  of  a  third  person. 

6.  The  habihty  of  the  said  agencies  or  branches  is  to  be  understood  as  ad- 
ditional to  that  available  against  the  associations  which  they  represent. 

7.  In  cases  under  article  4,  the  Executive  may  demand  a  tax  or  duty  for  authori- 
sation, not  exceeding  one  thousand  -pesos  per  annum  for  each. 

8.  Foreign  associations  at  present  existing  in  the  Repubhc  are  subjected 
to  aU  the  provisions  of  this  Law  for  the  purpose  of  the  vahdity  of  their  future  acts. 

Let  this  go  to  the  Executive  for  its  pubUcation  and  enforcement.  ■ —  Given  at 
the  Palace  of  the  Executive  Power  in  Guatemala,  15th  April  1893.  —  J.  M.  Gonzalez, 
2nd  Vice-President.    S.  Santiago  Merida,   Secretary.    J.A.  Mandujano,  Secretary. 

Palace  of  the  Executive  Power:  Guatemala,  19th  April  1893.  —  Let  this  be 
enforced  and  pubhshed.  —  Jos6  Maria  Reina  Barrios,  Secretary  of  State  for  Home 
Affairs  and  Justice.    Manuel  Estrada  Cabrera. 
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Ley  de  Sociedades  Cooperativas. 

(28  de  Enero  de  1903,  publioada  el  29  del  mismo  mes.) 
Decreto  nnmero  630. 

Manuel  Estrada  Cabrera,  Presidente  Constitucional  de  la  Repiiblica  de  Guatemala, 

GonsideraTtdo: 

Que  es  deber  del  Gobierno  promover,  por  todos  los  medios  que  est6n  a  su  alcanoe, 
el  mejoramiento  de  las  condiciones  de  vida  de  las  clases  trabajadoras,  a  fin  de  au- 
mentar  su  bienestar  y  contribuir  de  esta  manera  al  progreso  y  adelanto  de  la 
Nacion ; 

Que  en  las  circunstancias  actuales  del  pais,  para  conseguir  esos  fines  es  menester 
desarroUarentre  los  obreros  las  nociones  de  prevision  y  de  ahorro,  y  al  mismo  tiempo, 
los  habitos  higienicos  en  las  habitaciones  ocupadas  por  personas  de  escasos  recursos; 

Que  la  iniciativa  individual,  convenientemente  estimulada,  puede  ser  causa 
fecunda  de  las  medidas  que  tiendan  al  bienestar  del  pueblo,  formando  Sociedades 
que  se  propongan  realizar  tan  importantes  fines;  y 

Que  las  asociaciones  cooperativas,  por  medio  de  los  principios  de  mutualidad 
y  de  ahorro  en  que  se  fundan,  son  las  Uamadas  a  prestar  a  las  clases  oberas  los 
mayores  beneficios,  porque  miran  al  provecho  inmediato  de  sus  asociados,  porque 
fomentan  los  intereses  solidarios  de  los  diversos  gremios  y  porque  aumentan  con- 
siderablemente  la  cohesion  entre  todos  los  elementos  de  la  sociedad,  obteniendo 
de  ese  modo  la  estabilidad  de  la  familia  y  la  conservaoion  de  los  pequenos  patrimonios. 

Por  tanto: 
En  ejercicio  de  las  amplias  facultades  de  que  estoy  investido, 

Decreto: 

La  siguiente  «Ley  de  Sociedades  Cooperativas». 

Art.  1.  Las  sociedades  cooperativas  establecidas  y  que  se  establezcan  en  la 
RepubUca  estaran  sujetas  a  las  prescripciones  de  las  leyes  civiles  6  mercantiles, 
segun  su  objeto,  y  a  las  disposiciones  del  presente  Decreto. 

2.  Para  los  efectos  de  esta  ley,  se  entiende  por  sociedad  cooperativa  aqueUa 
que  tenga  por  base  la  mutualidad  y  el  ahorro  y  se  componga  de  socios  cuyos  aportes 
son  variables. 

Estan  comprendidas  en  esta  denominacion  las  sociedades  de  socorros  mutuos, 
las  de  seguros  de  vida  y  contra  accidentes  y  enfermedades,  las  cajas  de  pensiones  de 
retires,  temporales  6  vitalicias,  las  de  construcciones  de  casas  para  oberos  —  que 
se  enajenen  a  largo  plazo;  —  y  las  de  ahorro  que  se  establezcan  con  el  objeto  de 
formar  un  capital  6  renta  al  cabo  de  cierto  tiempo,  mediante  el  pago  de  pequenas 
cuotas  periodicas. 

3.  No  podran  fundarse  en  la  Repubhca  sociedades  de  esta  naturaleza  sin 
autorizacion  especial  del  Gobierno. 

La  autorizacion  debera  solicitarse  por  medio  de  peticion  dirigida  al  Ministerio 
de  Fomento,  en  papel  sellado  de  veinticinco  centavos,  acompanando  testimonio  de 
los  respectivos  estatutos  y  escritura  constitutiva  de  la  Sociedad. 

El  Ministerio  oira  al  fiscal  del  Gobierno,  y,  con  lo  que  este  exponga,  diotara 
acuerdo  concediendo  6  denegando,  segun  fuere  de  justioia,  la  aprobacion  de  los 
estatutos  y  escritura  social,  y  la  autorizacion  para  el  establecimiento  de  la  Compania 
de  que  se  trata. 

En  el  mismo  acuerdo  se  determinaran,  en  su  caso,  las  concesiones  que  se  otorguen 
de  conformidad  con  el  art.  15  de  esta  ley. 

4.  No  sera  autorizada  Sociedad  alguna  de  esta  clase:  I.  Si  sus  estatutos  no 
estan  de  acuerdo  con  las  leyes  del  pais;  —  II.  Si  los  mismos  estatutos  no  preveen 
la  acumulacion  de  fondos  proporcionada  a  los  gastos  para  la  constitucion  de  pen- 
siones de  retire  garantizadas,  6  de  seguros,  caso  de  vida,  de  muerte,  6  de  accidentes, 
6  de  reembolso  de  los  ahorros;  —  III.  Si  no  obtienen  la  aprobacion  del  Gobierno 
los  estatutos  y  escritura  constitutiva  de  la  Sociedad. 

5.  El  principal  asiento  de  una  sociedad  cooperativa  no  podra  establecerse 
fuera  del  territorio  de  la  Repubhca,  exceptuandose  de  esta  disposicion  aquellas 
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The  Law  of  Co-operative  Associations. 

(28th  January  1903,  published  the  29th  of  the  same  month.)  . 
Decree  Wumber  630. 

[anuel  Estrada  Cabrera,  Constitutional  President  of  the  Republic  of  Guatemala, 

Considering: 
That  it  is  the  duty  of  the  Government  to  promote  the  ameUoratlon  of  the 
mditions  of  hfe  of  the  working  classes  by  all  the  means  that  are  within  its  reach, 
>  as  to  increase  their  welfare  and  in  this  way  contribute  to  the  progress  and  ad- 
incement  of  the  Nation;  That  in  the  present  circumstances  of  the  coimtry,  it  is 
scessary,  in  order  to  attain  those  ends,  to  develop  ideas  of  forethought  and  thrift 
oaong  the  workmen,  and  at  the  same  time  hygienic  habits  in  the  dwellings  occupied 
Y  persons  of  scanty  means;  That  individual  initiative,  when  properly  stimulated, 
Lay  be  the  fruitful  cause  of  measures  tending  to  the  well-being  of  the  people,  by 
)rming  Associations  which  propose  to  realise  such  important  ends;  and 

That  co-operative  associations,  by  means  of  the  principles  of  mutuahty  and 
irift  on  which  they  are  based,  are  those  destined  to  render  the  greatest  benefits 
J  the  working  classes,  because  they  look  to  the  immediate  advantage  of  their 
lembers,  because  they  encourage  the  common  interests  of  the  different  trade 
nions,  and  because  they  to  a  considerable  degree  augment  the  cohesion  of  aU  the 
lements  of  the  association,  and  in  this  way  achieve  the  stabihty  of  the  family 
nd'the  preservation  of  small  possessions: 

Therefore: 
In  exercise  of  the  ample  powers  with  which  I  am  invested: 

/  decree: 

The  following  "Law  of  Co-operative  Associations". 

Art.  1.  The  co-operative  associations  estabhshed  or  to  be  estabUshed  in  the 
lepubhc  shall  be  subject  to  the  provisions  of  the  civil  or  commercial  laws,  according 
0  the  object  thereof,  and  to  the  provisions  of  this  Decree. 

2.  For  the  purposes  of  this  Law,  a  co-operative  association  means  one  which 
i  based  upon  mutuality  and  thrift  and  is  composed  of  members  whose  contributions 
re  variable. 

The  following  are  included  in  this  description:  associations  of  mutual  help, 
f  life,  accident  and  sick  insurance,  offices  for  retiring  annuities,  whether  temporary 
r  for  hfe,  for  building  workmens'  dwellings  —  to  be  sold  over  a  long  period;  — 
nd  thrift  associations  to  be  estabhshed  with  the  object  of  forming  a  capital  or  in- 
ome  at  the  end  of  a  certain  time,  by  means  of  the  payment  of  gmaU  periodical 
ontributions. 

3.  Associations  of  this  nature  cannot  be  founded  in  the  RepubUc  without  the 
pecial  authorisation  of  the  Government.  The  authorisation  must  be  applied  for 
)y  means  of  a  petition  addressed  to  the  Ministry  of  "Fomento"  on  a  stamped 
)aper  of  twenty  five  centavos,  accompanied  by  a  certified  copy  of  the  articles 
,nd  the  constitutive  instrument  of  the  association. 

The  Ministry  shall  hear  the  Pubhc  Attorney  and  on  consideration  of  his  state- 
aents  shall  pronounce  a  decision  granting  or  refusing  approbation  of  the  articles 
ind  instrument  of  association  and  the  authorisation  for  estabhshing  the  society 
Q  question,  as  justice  may  require. 

The  concessions,  if  any,  granted  in  conformity  with  article  15  of  this  Law 
haU  be  fixed  by  the  same  resolution. 

4.  No  association  of  the  following  kinds  shall  be  authorised:  I.  Those  whose 
irticles  are  not  in  accordance  with  the  laws  of  the  country;  —  II.  Those  whose 
articles  do  not  provide  for  the  accumulation  of  funds  in  proportion  to  the  ex- 
)enses  for  the  purpose  of  constituting  guaranteed  retiring  annuities  or  for  hfe,  death, 
)r  accident  insurances,  or  for  repayment  of  savings;  —  III.  Those  whose  articles 
ind  constitutive  instrument  of  association  fail  to  obtain  the  approbation  of  the 
Jovemment. 

5.  The  principal  seat  (or  centre)  of  a  co-operative  association  may  not  be 
(stablished  outside  the  territory  of  the  Repubhc,  those  associations  which  are 
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sociedades  que  tengan  por  objeto  los  seguros  de  vida,  contra  incendio  y  contra  riesgos 
maritimos. 

6.  El  Gobiemo  tendra  derecho  a  inspeccionar,  de  un  modo  directo  e  inmediato, 
las  operaciones  de  las  sociedades  expresadas  en  el  art.  2,  y  de  hacer  revisar  sus 
libros  y  documentos,  a  fin  de  dar  completa  garantia  al  publico. 

7.  Estas  Sociedades  quedaran  obligadas  a  publicar  y  a  remitir  semestralmente 
al  Ministerio  de  Eomento  el  balance  de  sus  negocios  y  una  «Menioria»  comprensiva 
de  las  operaciones  practicadas  dentro  del  respective  semestre. 

8.  No  podra  establecerse  dentro  de  la  jurisdiccion  de  cualquiera  de  los  De- 
partamentos  de  la  RepubUca,  una  Sociedad  de  Aborros  que  tenga  por  objeto  la 
constitucion  de  un  capital  6  renta  a  largo  plazo,  bajo  oualquier  forma  que  sea, 
cuando  en  el  mismo  Departamento  hubiere  ya  establecida  sociedad  6  una  suscursal 
debidamente  autorizada. 

9.  Las  Sociedades  de  Ahorro  de  esta  especie  estaran  obligadas  a  invertir, 
por  lo  menos  el  50  por  ciento  de  los  fondos  que  se  las  entreguen  por  los  ahorrantes, 
en  prestamos  hipotecarios,  de  preferencia  a  largos  plazos,  y  que  no  excedan  nunca 
de  las  dos  terceras  partes  del  valor,  justipreciado  por  expertos,  de  los  inmuebles 
que  se  den  en  garantia. 

10.  El  fondo  de  reserva  que  deben  tener  las  Sociedades  Cooperativas  estara 
siempre  en  moneda  corriente,  6  en  valores  garantizados  de  facil  realizacion. 

11.  Las  mujeres  casadas  podran,  sin  el  consentimiento  de  sus  maridos,  tomar 
parte  en  las  Sociedades  de  Ahorros,  con  el  caracter  de  ahorrantes,  y  disponer  de  las 
pensiones  6  del  capital  que  acumulen  por  este  medio. 

Los  menores  de  edad  podran  tambien  ser  ahorrantes,  aun  sin  el  consentimiento 
de  sus  padres  6  tutores;  pero  no  podran  sin  el  retirar  sus  ahorros. 

Podra  hacerse  ahorros  en  favor  de  terceras  personas,  para  que  estas,  6  la  per- 
sona designada,  puedan  disponer  de  las  sumas  ahorradas,  cumplido  un  plazo  6 
una  condicion. 

12.  Las  Sociedades  Cooperativas  de  Construcciones  podran  hacer  contratos 
de  promesa  de  venta  por  cualquier  periodo  de  tiempo,  para  faoiUtar  a  los  obreros 
la  adquisicion  de  las  casas  que  se  construyan  con  ese  objeto. 

13.  Los  tipos  de  casas  economicas  e  higienicas  para  obreros,  junto  con  sus 
presupuestos,  deberan  ser  sometidos  a  la  aprobacion  del  Ministerio  de  Fomento. 

14.  Las  autoridades  locales  inspeccionaran  el  aseo  y  velaran  por  la  salubridad 
de  los  barrios  obreros  que  se  construyan. 

15.  A  las  Sociedades  Cooperativas  que  se  funden  en  la  Reptiblica,  podra  el 
Gobiemo  otorgar  las  siguientes  concesiones: 

Exencion  del  uso  de  timbre  y  papel  sellado  en  sus  hbros  y  documentos. 

Exencion  de  todo  impuesto  sobre  sus  caudales  y  sobre  el  mobihario  y  utiles 
que  para  su  servicio  importen  del  extranjero. 

Exencion  de  todo  impuesto  sobre  las  casas  que  construyan  para  enajenarlas 
a  los  obreros,  mientras  estos  esten  amortizando  su  valor. 

Exencion  del  impuesto  sobre  la  venta  de  inmuebles  en  la  trasmision  que  las 
Sociedades  hagan  al  obrero  ahorrante  respecto  de  las  casas  de  que  aqui  se  trata. 

16.  Tambien  podra  concederse  la  venta  de  terrenos  baldios  6  de  egidos,  por 
la  mitad  de  su  valor  y  a  pagarlo  a  largos  plazos,  a  las  Sociedades  Coopera- 
tivas, con  el  objeto  de  que  construyan  en  eUos  casas  higienicas  y  baratas  para 
obreros. 

17.  Se  declara  que  no  puede  ser  embargado,  en  ningiin  caso,  el  valor  de  las 
polizas  de  seguro  de  vida  y  de  ahorro  que  emitan  las  Sociedades  que  se  funden  dentro 
del  territorio  de  la  Repubhca. 

Tampooo  podra  ser  embargada,  en  ningun  caso,  la  casa  comprada  por  el  sistema 
de  pequenas  cuotas  periodicas  a  una  Sociedad  Cooperativa,  y  ocupada  por  el  pro- 
pietario  6  su  familia,  siempre  que  su  valor  no  exceda  de  $  5000.  Esta  liltima  con- 
cesion  se  entendera  solamente  por  diez  anos,  contados  desde  el  dia  en  que  el  ahorrante 
haya  acabado  de  amortizar  el  valor  de  la  casa. 

18.  En  caso  de  muerte  del  jefe  de  familia,  propietario  ya  de  una  casa  comprada 
a  una  Sociedad  Cooperativa,  bastara  que  el  conyuge  6  cualquiera  de  los  herederos 
pida  la  proindivision  de  dicho  inmueble,  para  que  el  Juez  competente  la  conceda 
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intended  to  insure  against  life,  fire  and  sea  risks  being  excepted  from  this  pro- 
vision. 

6.  The  Government  shall  be  entitled  to  inspect  in  a  direct  and  immediate 
way,  the  operations  of  the  associations  mentioned  in  art.  2,  and  to  cause  their 
books  and  documents  to  be  examined,  so  as  to  afford  a  complete  guaranty  to  the 
public. 

7.  These  associations  shall  be  bound  to  pubUsh  half  yearly  and  to  send  to  the 
Ministry  of  "Pomento"  a  balance  sheet  of  their  business  and  a  report  comprising 
the  operations  carried  out  within  the  corresponding  six  months. 

8.  A  thrift  association  which  is  intended  for  the  constitution  of  a  capital 
or  income  at  a  long  period  cannot  estabUsh  itself  within  the  jurisdiction  of  any  of  the 
Departments  of  the  Republic  under  any  form  whatever,  when  there  is  already  an 
established  association  or  branch  duly  authorised  in  the  same  Department. 

9.  Thrift  associations  of  this  kind  shall  be  bound  to  invest  at  least  50  per 
cent,  of  the  funds  dehvered  to  them  by  the  saving  depositors  in  first  mortgage  loans 
with  long  periods  for  repayment,  and  not  exceeding  in  any  case  two  third  parts 
of  the  value  of  the  immovables  given  as  security,  as  estimated  by  experts. 

10.  The  reserve  fund  which  is  to  be  held  by  co-operative  associations  shall 
always  consist  of  current  money  or  of  guaranteed  securities  which  are  easily  reahsed. 

11.  Married  women  may  take  part  in  thrift  associations  in  the  character  of 
savings  depositors  and  may  dispose  of  the  annuities  or  capital  to  be  accumulated 
by  tins  means  without  the  consent  of  their  husbands. 

Minors  may  also  be  savings  depositors,  even  without  the  consent  of  their  parents 
or  guardians;  but  they  cannot  withdraw  their  savings  without  such  consent. 

Savings  may  be  deposited  in  favour  of  third  persons,  so  that  they  or  a  nominated 
person  may  dispose  of  the  sums  saved  on  the  fulfilment  of  a  time  or  condition. 

12.  Co-operative  building  associations  may  make  contracts  promising  to  sell 
over  any  period  of  time,  for  the  purpose  of  enabhng  workmen  to  acquire  the  houses 
which  are  built  with  that  object. 

13.  The  plans  of  the  economical  and  hygienic  houses  for  workmen,  and  the 
estimates  thereof,  must  be  submitted  to  the  approval  of  the  Ministry  of  "Fomento". 

14.  The  local  authorities  shall  inspect  the  cleanhness  and  shall  watch  over 
the  health  of  the  workmen's  quarters  to  be  buUt. 

15.  The  Government  may  grant  the  following  concessions  to  co-operative 
associations  to  be  founded  in  the  RepubKc: 

Exemption  from  using  stamps  and  stamped  paper  in  their  books  and  docu- 
ments. 

Exemption  from  aU  taxes  on  their  funds  and  on  the  furniture  and  implements 
to  be  imported  from  abroad  for  their  service. 

Exemption  from  aU  taxes  on  houses  to  be  built  for  selling  to  workmen,  while 
the  latter  are  paying  off  the  value  thereof. 

Exemption  from  the  tax  on  the  sale  of  immovables  in  the  transfers  to  be  made 
by  the  associations  to  the  workman  depositor  in  respect  of  the  houses  which  are 
here  dealt  with. 

16.  Concessions  may  also  be  granted  of  the  sale  of  unreclaimed  or  waste  lands 
to  co-operative  associations  at  half  of  their  value,  to  be  paid  by  extended  instalments, 
with  the  object  of  building  thereon  hygienic  and  cheap  houses  for  workmen. 

17.  It  is  hereby  declared  that  in  no  event  can  the  value  of  the  pohcies  of 
Hfe  insurance  or  of  thrift  to  be  issued  by  the  associations  to  be  founded  within 
the  territory  of  the  Repubhc,  be  arrested. 

Nor  can  a  house  bought  by  the  system  of  small  periodical  contributions  from 
a  co-operative  association,  and  occupied  by  the  owner  or  his  family,  be  arrested, 
provided  that  the  value  thereof  does  not  exceed  $  5000.  This  last  concession  shall 
be  imderstood  as  only  for  ten  years,  reckoned  from  the  day  when  the  savings  depositor 
has  finished  paying  off  the  value  of  the  house. 

18.  In  the  event  of  the  death  of  the  head  of  the  family,  who  is  already  the 
owner  of  a  house  bought  from  a  co-operative  association,  it  shall  be  sufficient 
for  the  spouse  or  one  of  the  heirs  to  apply  that  the  said  immovable  should  remain 
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hasta  por  diez  anos,  durante  los  cuales  tampoco  podra  ser  embargado  el  inmueble, 
aun  en  el  caso  de  que  no  bastaren  para  cubrir  el  pasivo  de  la  herencia  los  otros 
bienes  de  la  sucesion. 

19.  Las  Sociedades  Cooperativas  podran  adquirir  toda  clase  de  bienes,  inclusos 
los  raices,  por  donacion  entre  vivos  y  por  medio  de  legados,  y  conservar  dichos 
bienes  para  aplicarlos  a  los  fines  de  la  institucion. 

20.  Los  Jefes  Politicos  en  los  departementos  de  su  cargo  promoveran,  por 
los  medics  a  su  aleance,  la  creacion  de  Sociedades  Cooperativas  en  general,  y  parti- 
cularmente  las  de  socorros  mutuos,  cooperativas  de  consumo  y  de  construccion 
de  casas  higienicas  y  baratas  para  obreros,  con  el  fin  de  venderlas  a  largos  plazos 
y  en  condiciones  ventajosas  para  los  adquirientes. 

21.  Las  Sociedades  extranjeras  de  seguros  de  vida  y  contra  incendio,  dentro 
del  termino  de  cinco  anos,  contados  desde  la  fecha  de  la  promulgacion  de  esta  ley, 
no  podran  continuar  haciendo  operaciones  en  la  Repliblica,  si  no  invirtieren  en  el 
pais  la  mitad,  por  lo  menos,  del  valor  de  las  primas  que  perciban  de  los  asegurados. 

22.  El  permiso  que  el  Gobierno  otorgue  a  las  Sociedades  de  seguros  de  vida, 
contra  incendio  y  contra  riesgos  maritimos,  constituidas  en  el  extranjero,  sera 
siempre  revocable,  notificandoselo  a  los  interesados,  con  seis  meses  de  anticipacion. 

23.  El  permiso  concedido  por  el  Gobierno  para  fundar  Sociedades  Cooperativas, 
6  sucursales  de  eUas,  caducara  por  si  solo,  si,  dentro  de  un  ano  de  hecha  la  con- 
cesion,  no  hubieren  comenzado  las  operaciones  concernientes  a  su  objeto.  Tambien 
caducara  si  la  Sociedad  se  ocupa  en  fines  distintos  de  aquel  para  que  fue  creada. 

24.  El  Ministerio  de  Fomento  queda  encargado  de  la  ejecucion  de  esta  ley. 
Dado  en  el  Palacio  del  Poder  Ejecutivo:  en  Guatemala,  a  los  veintiocho  dias 

del  mes  de  Enero  de  mil  novecientos  tres.  —  Manuel  Estrada  C.  —  El  Subsecretario 
General  del  Gobierno,  encargado  del  Ministerio  de  Fomento,  Jose  Flamenco. 


Disposici6n  acerca  de  las  Companias  An6nimas. 

(7  de  Julio  de  1903,  publicado  el  8  del  mismo.) 

Con  el  objeto  de  resguardar  del  mejor  modo  posible  los  intereses  generales  del 
pais. 

El  Presidente  Constitucional  de  la  Republica 
Acuerda: 
Que  los  reglamentos  de  las  Companias  Anonimas  establecidas  6  que  se  esta- 
blezcan,  lo  mismo  que  las  reformas  que  en  eUos  se  introduzcan,  no  surtan  efecto 
alguno  legal  sin  la  autorizacion  previa  del  Poder  Ejecutivo. 

Comunlquese.  —  Estrada  C.  —  El  Subsecretario  General  del  Gobierno,  en- 
cargado del  Ministerio  de  Fomento,  Jose  Flamenco. 


Disposicidn  relativa  4  las  sociedades  de  servicio  publico. 

(26  de  Enero  de  1907,  publicado  el  28  del  mismo.) 

Con  el  objeto  de  resguardar  del  mejor  modo  posible  los  intereses  generales 
del  pais. 

El  Presidente  Constitucional  de  la  Republica 

Acuerda: 

Ampliar  la  disposicion  de  7  de  Julio  de  1903  en  el  sentido  de  que  ninguna  com- 

pania  de  las  ya  establecidas,  6  que  en  lo  sucesivo  se  establezcan,  de  cualquiera 

clase  que  scan,  y  que  por  algun  motivo  presten  servicio  al  publico,  pueda  alterar 

sus  reglamentos  6  tarifas  sin  autorizacion  previa  del  Poder  Ejecutivo. 

Comuniquese.  —  Estrada  C.  —  El  Secretario  de  Estado  y  del  Despacho  de 
Gobemacion  y  Justicia,  Juan  J.  Argueta. 
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unpartitioned,  so  that  the  competent  Judge  may  grant  it  for  ten  years,  during  which 
term  the  immovable  cannot  be  arrested,  even  when  the  other  assets  of  the  suc- 
cession are  not  sufficient  to  meet  the  Uabihties  of  the  inheritance. 

19.  Co-operative  associations  may  acquire  all  kinds  of  property,  including 
real  estate,  by  donatio  inter  vivos  and  by  means  of  bequests,  and  keep  the  said 
property  for  the  purpose  of  applying  it  to  the  objects  of  the  institution. 

20.  In  the  Departments  under  their  charge,  the  respective  Pohtical  Chiefs 
shall  by  all  available  means  promote  the  creation  of  co-operative  associations  in 
general  and  in  particular  mutual  aid  associations,  co-operative  provision  associations, 
and  those  for  building  hygienic  and  cheap  houses  for  workmen,  with  the  object  of 
selHng  them  by  long  instalments  and  on  terms  advantageous  to  the  buyers. 

21.  Foreign  life  and  fire  insurance  associations  cannot  continue  to  affect 
transactions  in  the  Republic,  unless  they  invest  in  the  country  at  least  one  half 
of  the  value  of  the  premiums  to  be  received  by  them  from  the  persons  assured, 
within  the  term  of  five  years,  reckoned  from  the  date  of  the  promulgation  of  this  Law. 

22.  The  permission  to  be  granted  by  the  Government  to  insurance  associations 
against  Ufe,  fire  and  sea  risks,  which  are  formed  abroad,  shall  be  always  revocable 
by  notifying  the  same  to  the  persons  interested  six  months  in  advance. 

23.  The  permission  granted  by  the  Government  to  found  co-operative  associ- 
ations or  branches  thereof  shall  ifso  facto  lapse,  if  they  have  not  commenced  the  oper- 
ations which  concern  their  object  within  one  year  of  the  concession  being  granted. 
It  shall  likewise  lapse  if  the  association  devotes  itself  to  objects  which  are  different 
from  that  for  which  it  was  created. 

24.  The  Ministry  of  "Fomento"  is  entrusted  with  the  carrying  out  of  this  Law. 
Given  at  the  Palace  of  the  Executive  Power  in  Guatemala,  on  the  28th  day  of 

the  month  of  January  1903.  —  Manual  Estrada  Cabrera.  —  Jos6  Flamenco,  General 
Under-Secretary  of  the  Government,  in  charge  of  the  Ministry  of  "Fomento". 


Provision  concerning  Limited  Companies. 

(7th  July  1903,  pubUshed  on  the  8th  of  the  same  month.) 

With  the  object  of  safeguarding  the  general  interests  of  the  country  in  the 
best  possible  way. 

The  Constitutional  President  of  the  Republic 
Resolves: 
That  the  regulations  of  Limited  Companies  estabhshed  or  to  be  estabhshed, 
as  weU  as  the  amendments  to  be  introduced  therein,  shall  take  no  legal  effect 
without  the  previous  authorisation  of  the  Executive  Power. 

Let  this  be  communicated.  —  Estrada  Cabrera.  —  Jose  Flamenco,  General 
Under-Secretary  of  the  Government,   entrusted  with  the  Ministry  of  "Fomento". 


Provision  relating  to  Public  Service  Associations. 

(26th  January  1907,  published  on  the  28th  thereof.) 
With  the  object  of  safeguarding  the  general  interests  of  the  Country  in  the  best 
possible  way. 

The  Constitutional  President  of  the  Republic 
Resolves: 
To  extend  the  provision  of  7th  July  1903  in  the  sense  that  no  companies  already 
estabhshed  or  hereafter  to  be  estabhshed  of  any  kind  whatever,  and  which  for  any 
reason  render  service  to  the  pubhc,  may  alter  their  regulations  or  tariffs  without 
the  previous  authorisation  of  rhe  Executive  Power. 

Let  this  be  commimicated.  —  Estrada  Cabrera.  —  Juan  J.  Argueta,  Secretary 
of  Foreign  Affairs  and  of  Home  Affairs  and  Justice. 
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Privilegio  a  los  Bancos. 

Decreto  ndmero  196. 

(12  de  Diciembre  de  1877.) 
J.  Rufino  Barrios,  Jeneral  de  Division  y  Presidente  de  la  Republica  de 

Guatemala, 

Deer  eta: 

Articulo  unico.   El  Banco  Internacional  y  los  demas  establecimientos  de  credito 

de  su  especie,  legalmente  organizados,  gozaran  como  acreedores  prendarios  de  los 

privilejios  que  conceden  los  articulos  688  y  1268  delCodigo  deComercio,  sin  necesidad 

de  sujetarse  a  las  prescripciones  de  los  articulos  689  y  690  del  mismo  Codigo. 


Ley  Bancaria. 

Decreto  iinmero  634. 

(25  de  Junio  de  1903,  pubUcado  el  26.) 
Manuel  Estrada  Cabrera,  Presidente  Constitucional  de  la  Republica 

de  Guatemala, 

Considerando :  que  el  aumento  extraordinario  y  progresivo  que  ultimamente 
ba  venido  observandose  en  los  tipos  de  cambio  sobre  el  exterior,  produce  en  el 
comercio  perturbaciones  que  a  su  vez  redundan  en  perjuicio  para  las  clases  pro- 
letarias,  por  el  alza  consiguiente  en  el  precio  de  los  articulos  de  primera  necesidad. 

Considerando:  que  si  bien  es  cierto  que  los  tipos  de  cambio  sobre  las  plazas 
extranjeras,  como  cualquiera  otra  operacion  mercantil,  estan  sujetos  a  la  ley  de 
la  oferta  y  de  la  demanda,  y,  por  consiguiente,  no  deben  ser,  por  punto  general, 
objeto  de  disposiciones  legislativas,  no  es  menos  evidente  que  aqueUa  regia  tiene 
su  excepcion  en  el  caso  de  una  situacion  monetaria  anormal,  como  es  la  en  que 
se  encuentra  el  pais,  por  circunstancias  bien  conocidas. 

Considerando:  que  bajo  el  imperio  de  esa  situacion,  los  poderes  piibUcos  no 
solo  tienen  el  derecbo  sino  que  estan  en  el  deber  de  dictar  todas  aquellas  disposi- 
ciones de  caracter  transitorio,  que  tiendan  a  neutrabzar  las  consecuencias  perjudi- 
ciales  del  curso  forzoso  otorgado  al  biUete  de  banco,  por  causas  ajenas  a  la  voluntad 
del  Gobiemo. 

Considerando:  que,  no  obstante  que  la  cantidad  de  biUetes  emitidos  basta 
abora  por  los  diferentes  establecimientos  bancarios,  no  es  excesiva  en  relacion  con 
las  necesidades  del  medio  circulante  que  exigen  el  desarroUo  y  movimiento  comercial 
y  agiicola  de  la  Repubbca,  es  conveniente  a  los  intereses  generales  del  pais,  poner 
un  Umite  a  las  emisiones,  sin  garantia  de  vales  al  portador,  procedentes  de  aqueUos 
institutos  de  credito; 

Por  tanto :  De  acuerdo  con  el  dictamen  de  la  Comision  nombrada  al  efecto,  en 
uso  de  las  facultades  de  que  estoy  investido,  y  en  Consejo  de  Ministros, 

Decreto: 
Art.  1.    La  emision  de  biUetes  u  obligaciones  al  portador,  sin  garantia  de  espeoies 
metaUcas  en  las  cajas  respectivas,  queda  limitada  para  cada  uno  de  los  estableci- 
mientos bancarios  existentes  en  la  Republica,  a  las  cantidades  expresadas  en  el 
estado  que  se  deposita  hoy  en  el  Ministerio  de  Fomento. 

2.  En  lo  sucesivo,  toda  nueva  emision  de  biUetes  bancarios  debera  quedar 
garantizada  con  la  existencia  en  las  areas  del  banco  emisor  de  especies  metalicas, 
plata  u  oro,  propiedad  del  establecimiento,  en  la  proporcion  de  un  10%  de  la  suma 
emitida,  en  el  primer  ano,  a  contar  desde  esta  fecba;  de  un  20%  en  el  segundo  ano; 
y  de  un  30%  en  el  tercero. 

3.  Las  emisiones  de  biUetes  de  banco,  ademas  de  quedar  sujetas  a  lo  dispuesto 
en  el  articulo  anterior,  deberan  bacerse  con  los  requisitos  previos  que  establece  el 
art.  8  del  Decreto  numero  530. 

4.  Los  Gerentes  de  los  Bancos  remitiran  cada  sabado  al  Ministerio  de  Fo- 
mento, para  su  pubUcacion  en  el  «Diario  Oficial»,  un  estado  expresivo  del  termino 
medio  del  cambio  sobre  las  plazas  del  exterior,  ydel  precio  a  que  dicho  cambio 
hubiese  cerrado  en  la  semana. 
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Privilege  of  Banks. 

Decree  No.  196. 

(12th  December  1877.) 
J.  Rufino  Barrios,  General  of  Division  and  President  of  the  Republic  of 

Guatemala, 

Decrees: 

Single  Article.    The   Intemational  Bank  and   other   credit  estabhshments   of 

that   kind  legally  authorised,   shall  as  pledgees   enjoy  the  privileges  granted  by 

articles  688  and  1268  of  the  Commercial  Code,  without  the  necessity  of  subjecting 

themselves  to  the  prescriptions  of  articles  689  and  690  of  the  said  Code. 


Banking  Law. 

Decree  BTo.  634. 

(25th  June  1903,  pubhshed  on  the  26th  June.) 
Manuel  Estrada  Cabrera,  Constitutional  President  of  the  Republic  of 

Guatemala, 

Considering :  that  the  extraordinary  and  progressive  increase  which  has  lately 
been  observed  in  the  rates  of  foreign  exchange  produces  disturbances  in  the  trade, 
which  in  their  turn  redound  to  the  prejudice  of  the  proletarian  classes  through  the 
consequent  rise  in  the  prices  of  articles  of  prime  necessity. 

Considering:  that  although  it  is  certaia  that  the  rates  of  exchange  on  places 
abroad,  hke  aU  other  mercantile  operations,  are  subject  to  the  law  of  supply  and 
demand,  and  consequently  should  not  as  a  general  rule  be  the  subject-matter  of 
legislative  provisions,  it  is  no  less  evident  that  that  rule  has  one  exception  in  the 
case  of  an  abnormal  monetary  situation,  hke  that  to  be  found  in  this  country 
owing  to  well  known  circumstances. 

Considering :  that  under  the  domination  of  that  situation,  the  public  authorities 
have  not  only  the  right  but  the  duty  of  issuing  aU  such  provisions  of  a  transitory 
character  as  tend  to  neutrahse  the  detrimental  consequences  of  the  forced  cur- 
rency given  to  bank  notes  through  causes  foreign  to  the  wish  of  the  Government. 

Considering :  that  notwithstanding  that  the  number  of  notes  hitherto  issued  by 
different  banking  estabhshments  is  not  excessive  in  relation  to  the  necessities  of  the 
a  circulating  medium  which  is  required  by  the  commercial  and  agricultural  develop- 
ment and  movement  of  the  Repubhc,  it  is  agreeable  to  the  general  interests  of  the 
country  to  put  a  Umit  to  the  issues  of  bearer  vales  (promissory  notes)  without  secur- 
ity, proceeding  from  such  institutions  of  credit: 

Therefore :  In  accordance  with  the  opinion  given  by  the  Commission  appointed 
for  that  purpose,  in  exercise  of  the  powers  with  which  I  am  invested,  and  in  the 
Council  of  Ministers, 

/  Decree: 

Art.  ].  The  issue  of  bank  notes  or  bonds  to  bearer  without  the  guaranty  of 
hard  money  in  the  respective  coffers,  is  hmited,  as  regards  each  of  the  banking  estab- 
lishments existing  in  the  Repubhc,  to  the  sums  expressed  in  the  statement  now  de- 
posited in  the  Mnistry  of  "Fomento". 

2.  For  the  future,  aU  new  issues  of  bank  notes  must  be  guaranteed  by  the  ex- 
istence in  the  coffers  of  the  issuing  bank  of  hard  gold  or  silver  money,  the  property 
of  the  establishment,  in  the  proportion  10%  of  the  sum  issued,  in  the  first  year 
reckoned  from  this  date;  of  20%  in  the  second  year;  and  of  30%  in  the  third. 

3.  Besides  being  subject  to  the  provisions  of  the  previous  article,  the  issues 
of  bank  notes  must  be  made  with  the  previous  requisites  enacted  by  art.  8  of  Decree 
No.  530. 

4.  Bank  managers  shaU  remit  each  Saturday  to  the  Ministry  of  "Fomento" 
for  publication  in  the  "Diario  Oficial",  a  statement  expressing  the  average  rate  of 
exchange  on  places  abroad,  and  of  the  rate  at  which  the  said  exchange  has  closed 
at  the  end  of  the  week. 
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5.  Los  Directores,  Gerentes  y  demas  empleados  de  los  Bancos,  no  podran, 
desde  esta  fecha:  1.°  Representar  en  las  Juntas  Gtenerales  a  los  accionistas;  y 
2.  °  Hacer  negociaciones  de  ninguna  clase,  por  si  ni  por  medio  de  terceraa  personas, 
con  los  establecimientos  a  que  pertenecen. 

6.  Es  prohibido  a  los  bancos  ejecutar  operaciones  distintas  a  la  indole  de  su 
institute.  En  consecuencia,  seran  nulas  todas  las  que  verifiquen,  desde  esta  fecha, 
en  contraposicion  al  presente  articulo. 

7.  Quedan  obligados  los  Bancos  y  sus  Sucursales,  desde  la  publicacion  de  esta 
Ley,  a  cambiar  por  biUetes  menores,  todos  los  que  se  les  presenten,  emitidos  por 
el  mismo  Establecimiento. 

8.  Los  infractores  de  las  prescripciones  que  establece  el  presente  Decreto, 
seran  sometidos  al  enjuiciamiento  criminal  que  corresponda. 

9.  El  Ministerio  de  Fomento  queda  encargado  de  dictar  todos  los  reglamentos 
y  demas  providencias  que  conduzcan  a  la  ejecucion  de  este  Decreto,  que  comenzara 
a  regir  desde  el  dia  de  su  publicacion  en  el  «Peri6dico  Oficial». 


Disposici6n  acerca  de  los  Bancos  y  los  Comisionistas. 

(19  de  Junio  de  1903,  publicado  el  26.) 

El  Presidente  Constitucional  de  la  Republica 

Acu&rdM: 

Que  los  Bancos  y  los  Comisionistas  establecidos  en  el  pais  remitan  a  los  Ins- 

pectores  de  los  Bancos  la  nota  diaria  de  los  cambios  y  operaciones  de  giros  que 

practiquen,  en  el  concepto  de  que  si  no  cumplen  con  este  requisito  se  les  aplicarA 

la  pena  de  $  25.00  a  $  100.00  fijada  en  acuerdo  de  13  de  Diciembre  de  1902.   Esta 

multa  se  hara  efectiva  por  la  Jefatura  Politica. 

Comuniquese.  —  Estrada  C.  —  El  Subsecretario  General  del  Gobiemo,  encargado 
del  Ministerio  de  Fomento.  —  Jose  Flamenco. 


Acuerdo  sobre  votaci6n  en  los  Bancos. 

(22  de  Diciembre  de  1903.) 

Consider ando :  que  la  disposicion  contenida  en  los  Estatutos  de  los  Bancos, 
acerca  de  que  los  votos  se  computen  por  acciones,  ha  dado  lugar  a  continuas  y  serias 
dificultades,  que  redundan  en  perjuicio  de  los  intereses  pubHcos, 

El  Presidente  Constitucional  de  la  Republica 

AcMtirda: 

Derogar  la  disposicion  referida,  quedando,  en  consecuencia,  modificada  la  forma 

de  la  votaci6n  en  aqueUos  Establecimientos,  en  el  sentido  de  que  cada  una  de  las 

personas  que  concurran  a  las  Juntas,  no  podra  valer  mas  de  un  voto  para  sus  de- 

cisiones.    Este  Acuerdo  comenzara  a  regir  desde  esta  fecha. 

Comuniquese.  —  Estrada  C.  —  El  Subsecretario  General  del  Gobierno,  encar- 
gado del  Ministerio  de  Fomento.  —  Jose  Flamenco. 


Ley  constitutiva  de  la  C^mara  de  Comercio. 

Decreto  nnmero  493. 

(26  de  Febrero  de  1894.) 
Por  tanto,  Deer  eta: 
Los  siguientes  estatutos  de  la  Camara  de  Comercio  de  Guatemala. 
Titulo  I.    Nombre  y  objeto.  —  Titulo  II.   Composicion  de  la  Camara  y  elecci6n 
de  sus  miembros.  —  Titulo  III.    Junta  general  y  directiva.  —  Titulo  IV.    Dis- 
posiciones  generales. 
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5.  Prom  this  date  the  Directors,  Managers  and  other  Bank  employees  may 
not:  1.  Represent  shareholders  at  General  Meetings;  —  or  2.  Effect  negotiations 
of  any  kind  with  the  establishments  to  which  they  belong,  either  in  person  or  through 
third  persons. 

6.  Banks  are  forbidden  to  carry  out  operations  which  are  different  from  the 
nature  of  their  institution.  Consequently,  all  operations  effected  by  them  from  this 
date  in  contravention  of  this  article  shall  be  void. 

7.  From  the  pubHcation  of  this  Law,  Banks  and  their  Branches  are  bound  to 
exchange  aU  notes  to  be  presented  to  them  which  have  been  issued  by  the  same 
establishment,  for  smaller  notes. 

8.  Persons  who  infringe  the  provisions  of  this  Decree  shall  be  subjected  to 
the  corresponding  criminal  proceeding. 

9.  The  Ministry  of  "Pomento"  is  entrusted  with  making  aU  regulations  and 
other  orders  which  conduce  to  the  execution  of  this  Decree,  which  shall  come  into 
force  on  the  day  of  its  pubhcation  in  the  "Periodico  Oficial". 


Provision  concerning  Banks  and  Commission  Agents. 

(19th  June  1903,  published  on  the  26th.) 

The  Constitutional  President  of  the  Republic 

Resolves: 

That  Banks  and  Commission  Agents  estabKshed  in  the  Country  remit  to  the 

Inspectors  of  Banks  a  daily  note  of  the  exchanges  and  negotiations  of  bills  effected 

by  them,  to  the  intent  that  if  they  fail  to  comply  with  this  requirement,  the  penalty 

of  $  25,00  to  $  100,00  fixed  in  accordance  with  the  Law  of  13th  December  1902  shall 

apply  to  them.    This  fine  shall  be  enforced  by  the  Chief  of  the  State. 

Let  this  be  communicated.  —  Estrada  Cabrera.  —  Jose  Flamenco,  General 
Under-Secretary  of  the  Government,  entrusted  with  the  Ministry  of  "Fomento". 


Resolution  concerning  voting  in  Banks. 

(22nd  December  1903.) 

Considering :  that  the  provision  contained  in  the  articles  of  association  of  Banks, 
to  the  effect  that  votes  should  be  counted  by  the  number  of  shares,  has  given 
occasion  to  continual  and  grave  difficulties,  which  redound  to  the  detriment  of  the 
public  interest, 

The  Constitutional  President  of  the  Republic 

Resolves: 

To  repeal  the  said  provision,  the  manner  of  voting  in  those  Establishments 

being  therefore  altered  in  the  sense  that  each  of  the  persons  who  attend  the  Meetings 

cannot  avail  himself  of  more  than  one  vote  for  the  decisions  thereof.  This  Resolution 

shall  come  iato  force  from  this  date. 

Let  this  be  communicated.  —  Estrada  Cabrera.  —  Jose  Flamenco,  General 
Under-Secretary  of  the  Government,  entrusted  with  the  Ministry  of  "Fomento". 


Law  constituting  the  Chamber  of  Commerce. 

Decree  JVo.  4»3. 

(26th  February  1894.) 
Therefore,  he  decrees: 
The  following  articles  of  the  Chamber  of  Commerce  of  Guatemala. 
Title  I.    Name  and  object.  —  Title  II.  Composition  of  the  Chamber  and  elec- 
tion of  its  members.  —  Title  III.    General  and  directors'  meetings.  —  Title  IV. 
Greneral  provisions. 
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Reglamento  para  ejercer  ofioio  de  Piloto.  —  Reglamento  del  Cuerpo  Consular. 

Reglamento  de  la  Direcci6n  General  de  Comercio.^) 

(7  de  Septiembre  de  1908,  publicado  el  12  del  mismo  mes.) 
El  Presidente  Constitucional  de  la  Republica, 
Acu&rdM: 
Reglamentar  la  Direccion  General  de  Mineria,  Industrias  fabriles  y  Comercio, 
de  la  siguiente  manera: 

Se  divide  en  tres  secciones:  Seccion  de  Mineria;  —  Seccion  de  Industrias 
fabriles;  —  Seccion  de  Comercio. 

La  Seccion  de  Comercio  se  ocupara: 

De  estudiar  y  promover  cuanto  sea  conducente  al  mayor  y  mas  rapido  desa- 
rrollo  del  comercio  nacional  y  tramitar  en  cuanto  le  corresponda  los  expedientes 
sobre  registro  de  marcas  de  fabrica  6  comerciales. 

Desde  la  presente  fecha  queda  encargada  la  Direcccion  General  de  Mineria, 
Industrias  fabriles  y  Comercio,  del  registro  de  marcas  de  Comercio  e  Industriales 
asi  como  de  la  Of icina  de  Patentes ;  debiendo  observarse  las  disposiciones  contenidas 
en  los  Decretos  Legislativo  441  y  Gubemativo  550,-  respectivamente,  en  todo  cuanto 
no  se  opongan  al  presente  acuerdo,  del  que  se  dara  cuenta  a  la  Asamblea  Legis- 
lativa  oportunamente.  —  Comunlque.  —  Estrada  C.  —  El  Secretario  de  Estado 
y  del  Despacho  de  Fomento,  Joaquin  Mendez. 


Reglamento  para  ejercer  ofieio  de  Piloto. 

II.  De  las  obUgaciones  de  los  Pilotos.  —  III.  De  las  embarcaciones.  —  IV.  De 
las  penas  en  que  incurren  los  pilotos.  —  V.  Disposicion  general. 


Reglamento  del  Cuerpo  Consular. 

(17  de  Julio  de  1892,  con  inclusion  de  las  ultimas  reformas.) 

Capitulo  I.  Creacion,  clasificacion  y  objeto  de  los  consulados.  —  Capitulopi. 
Matriculacion.  —  Actos  notariales.  —  Capitulo  III.  Atribuciones  de  los  consules 
en  caso  de  muerte  de  guatemaltecos. 

Capitulo  IV.    Intervenci6n  de  los  Consules  en  la  Expedicion  de  Mercaderias  con 
destine  a  Guatemala,  y  relaciones  de  aquellos  con  las  aduanas  de  la  Republica. 

Art.  46.  Toda  persona  que  enviare  mercaderias  para  puertos  de  Guatemala, 
debera  presentar  al  Consul  por  cuadruplicado  una  factura  que  exprese:  l.°El 
nombre  del  remitente,  el  del  lugar  de  procedencia,  el  de  la  persona  a  quien  se  hace 
la  remesa,  si  esta  es  a  la  orden,  el  puerto  a  donde  se  dirige  y  el  nombre  del  buque ;  — 
2.  °  La  marca,  numeracion,  peso  bruto  6  medida,  contenido  y  calidad  de  cada  bulto ; 
—  3.°  El  valor  total  de  la  factura,  pormenorizando  el  contenido  de  cada  bulto, 
con  la  declaracion  jurada  y  firmada  del  iuteresado,  sobre  la  exactitud  de  dicho 
valor ;  —  4.  °  Los  Administradores  de  las  Aduanas  de  la  Republica  pueden  exigir 
a  los  Consules,  por  el  organo  respectivo,  todos  los  datos  y  aclaraciones  que  tiendan 
al  mejor  servicio  publico,  en  virtud  del  caracter  que  los  segundos  tienen  conforme 
al  inciso  2  del  art.  26  del  Reglamento ;  —  5.  °  Es  prohibido  a  los  Consules  certificar 
facturas  con  unos  mismos  bultos  para  distintos  puertos;  y  si  algun  exportador 
contraviniere  a  esta  disposicion,  el  Consul  fijara  como  lugar  de  destino  de  dichos 
bultos  el  primero  de  los  puertos  que  se  mencione. 

47.  Cuando  la  factura  conste  de  varias  fojas,  el  Consul  rubricara  6  sellara 
cada  una,  indicando  su  niimero  en  la  oertificacion. 

48.  En  caso  que  el  Consul  tenga  duda  sobre  la  exactitud  de  la  declaracion 
para  hacer  la  factura  consular,  podra  exigir  como  comprobantes  las  cuentas  de 

1)  La  Direccion  fu6  establecida  por  Acuerdo  de  1.°  de  Julio  de  1907  publicado  el  8 
del  mismo  mes. 
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Regulation  of  the  General  Directorate  of  Commerce.^) 

(7th  September  1908,  published  on  the  12th  of  the  same  month.) 
The  Constitutional  President  of  the  Republic, 
Resolves: 
To   regulate   the    General   Directorate   of   Mining,    Manufacturing  and  Com- 
mercial Industries  in  the  following  manner: 

It  is  divided  into  three  sections :  Section  of  Mining ;  —  Section  of  Manufacturing 
Industries;  —  Section  of  Trade. 

The  Trade  Section  shall  be  engaged: 

In  studying  and  promoting  whatever  may  conduce  to  the  greater  and  more 
rapid  development  of  National  Trade  and,  so  far  as  pertains  to  it,  in  proceeding 
with  the  files  which  concern  the  Register  of  Trade  Marks. 

From  this  date,  the  General  Directorate  of  Mining,  Manufacturing  and  Com- 
mercial Industries  is  entrusted  with  the  Register  of  Trade  Marks  and  of  the  Patent 
Office ;  and  it  is  its  duty  to  observe  the  provisions  contained  in  the  Legislative  De- 
cree 441  and  the  Decree  of  the  Government  550  respectively,  in  so  far  as  they  are 
not  inconsistent  with  this  Resolution,  which  shall  be  reported  to  the  Legislative 
Assembly  in  due  time. 

Let  this  be  communicated.  —  Estrada  Cabrera.  —  Joaquin  Mendez,  Secretary 
for  Foreign  Affairs  and  of  the  Office  of  "Fomento". 


Regulation  for  exercising  the  Office  of  Navigating  Officer. 

II.    The  Obligations  of  Navigating  Officers.  —  III.  Vessels.  —  IV.  The  punish- 
ments which  may  be  incurred  by  navigating  officers.  —  V.  General  provision. 


Regulation  of  the  Consular  Body. 

(17th  July  1892,  including  the  last  amendements.) 

Chapter  I.  Creation,  classification  and  object  of  the  consulates.  —  Chapter  II. 
Registration.  —  Notarial  acts.  ■ —  Chapter  III.  Powers  of  consuls  in  the  event  of 
the  death  of  natives  of  Guatemala. 

Chapter  IV.    Intervention  of  Consuls  in  the  Despatch  of  Merchandise  bound 
for  Guatemala,  and  their  relations  with  the  Customs  of  the  Republic. 

Art.  46.  All  persons  who  send  goods  to  ports  of  Guatemala,  must  produce 
to  the  Consul  an  invoice  in  four  copies,  stating:  1.  The  name  of  the  sender,  the  place 
of  origin,  the  person  to  vrhom  the  remittance  is  made  (the  consignee)  if  the  invoice 
is  to  order,  the  port  to  which  the  goods  are  bound  and  the  name  of  the  vessel;  — 
2.  The  mark,  enumeration,  gross  weight  or  measure,  the  contents  and  quahty  of  each 
parcel;  —  3.  The  total  value  of  the  invoice,  detailing  the  contents  of  each  parcel, 
with  a  declaration  sworn  and  signed  by  the  person  interested,  as  to  the  correctness 
of  the  said  value;  • —  4.  The  administrators  of  the  Customs  of  the  Repubhc  may 
require  the  Consuls  through  the  proper  channel  to  furnish  all  facts  and  explanations 
tending  to  the  improvement  of  the  pubhc  service,  by  virtue  of  the  character  possessed 
by  the  latter  under  the  2nd  paragraph  of  art.  26  of  the  Regulation;  —  5.  Consuls 
are  forbidden  to  certify  invoices  containing  parcels  for  different  ports;  and  if  any 
exporter  infringes  this  provision,  the  Consul  shall  fix  the  first  of  the  mentioned 
ports  as  the  place  of  destination  of  the  said  parcels. 

47.  When  the  invoice  consists  of  several  pages,  the  Consul  shall  rubricate 
or  stamp  each  page  and  indicate  the  number  thereof  in  the  certificate. 

48.  In  the  event  of  the  Consul  being  doubtful  about  the  correctness  of  the  de- 
claration for  making  the  consular  invoice,  he  may  require  the  sale  accounts  as 

1)  The  Directorate  was  established  by  Resolution  of  1  July  1907,  published  on  the  8th  of 
the  same  month. 


95  Guatemala:  Leyes  Compl.     Reglamento  del  Cuerpo  Consular. 

venta,  dando  aviso  en  caso  de  falta  de  conformidad  a  la  Aduana  respectiva  y  ano- 
tandolo  en  la  propia  factura. 

49.  Los  cuatro  ejemplares  de  la  factura  seran  distribuidos  asi:  uno  al  interesado 
para  su  presentacion  en  la  Aduana  respectiva,  otro  que  el  Consul  dirigira  directa- 
mente  a  la  propia  Aduana,  otro  que  enviara  a  la  Seccion  de  Consulados,  y  otro  para 
resguardo  del  Consul  como  comprobante. 

50.  Los  Consules  deben  mantenerse  al  corriente  de  las  leyes,  decretos  y  reso- 
luciones  de  las  Aduanas  de  la  Republica,  que  cuidara  de  trasmitirle  la  Seccion  de 
Consulados  del  Ministerio. 

51.  Los  Consules  deberan  suministrar  todos  los  datos  e  informes  que  les  sean 
solicitados  por  medio  de  la  Seccion  de  Consulados  y  que  sean  de  iateres  para  las 
Aduanas  de  la  Republica. 

52.  Los  Consules  tendran  siempre  a  disposicion  de  los  que  desearen  consultarlos 
el  presente  Capitulo  y  la  Tarifa  de  Aduanas,  teniendo  cuidado  de  anotar  en  ella 
todas  las  adiciones  y  modificaciones  que  se  hicieren  y  Uegaren  a  su  conocimiento 
por  medio  de  la  Seccion  de  Consulados. 

Capitulo  V.  Correspondencia  Consular.  —  Capitulo  VI.  Sueldos,  viaticos  y 
honorarios.  —  Capitulo  VII.  Disposiciones  penales.  —  Capitulo  VIII.  ContabUidad 
consular.  —  Capitulo  IX.  De  los  Bienes  nacionales  a  cargo  de  los  consules.  — 
Capitulo  X.  Correspondencia  con  la  secretaria  del  ramo.  —  Capitulo  XI.  Seccion 
consular.  —  Capitulo  XII.    Disposiciones  varias. 


Apendice  al  Reglamento  Consular  de  la  Repliblica. 


Breves  apuntaciones  sobre  los  deberes  y  derechos  de  los  consules. 
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vouchers,  and  in  the  event  of  non-comphance  he  shall  give  notice  to  the  respective 
Customs  and  shall  note  the  fact  on  the  invoice  itself. 

49.  The  four  copies  of  the  invoice  shall  be  distributed  in  this  way :  one  to  the 
person  interested  for  its  presentation  to  the  proper  Customs,  another,  which  the 
Consul  shall  directly  address  to  the  same  Customs,  another  which  he  shall  send 
to  the  Consulates  Section,  and  another  for  the  safekeeping  of  the  Consul,  as  a  voucher. 

50.  Consuls  must  keep  themselves  familiar  with  the  laws,  decrees  and  decisions 
of  the  Customs  of  the  Repubhc,  which  latter  shall  be  careful  to  send  them  to  the 
Consulates  Section  of  the  Ministry. 

51.  Consuls  must  supply  all  facts  and  reports  for  which  they  are  asked  through 
the  Consulates  Section  and  which  concern  the  customs  of  the  Repubhc. 

52.  Consuls  shall  always  keep  this  Chapter  and  the  Customs  Tariff  at  the  dis- 
posal of  those  who  may  desire  to  consult  them,  taking  care  to  note  thereon  all  the 
additions  and  alterations  which  are  made  and  which  come  to  their  notice  through 
the  Consulates  Section. 

Chapter  v.  Consular  correspondence.  —  Chapter  VI.  Salaries,  traveUing  allowances 
and  fees.  —  Chapter  VII.  Penal  provisions.  —  Chapter  VIII.  Consular  Accounts. 

—  Chapter  IX.  The  National  property  in  charge  of  Consuls.  —  Chapter  X.  Corre- 
spondence with  the  Secretary's  Department.  —  Chapter  XI.  The  Consular  Sectibn. 

—  Chapter  XII.  Various  provisions. 


Appendix  to  the  Consular  Regulation  of  the  Republic. 


Short  notes  on  the  duties  and  rights  of  consuls. 
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ABSCONDING  BANKRUPT,  76. 

ACCEPTANCE: 

for  honour,  67. 

of  bill  of  exchange,  66. 

presentment  for,  66. 
ACCOUNT;  ACCOUNTS: 

books  of,  duty  of  traders  to  keep,  40 — 42. 

duty  of  commission  agent  to  render,  45. 

in  participation,   61. 
ACCOUNT  CURRENT,  41,  65. 
ACCOUNT  STATED,  41, 
ACTS  OF  COMMERCE,  37,  38. 
ADJUSTMENT: 

of  general  average,  73. 
ADMESTISTRATION  OF  ASSETS,  29,  30. 
ADMISSIONS,  19,  20. 
AFFREIGHTMENT,  72,  73. 

AGENT:  see  BROKER;  COMMERCIAL  EMPLOYEE;  COMMISSIONJAGENT ;  MANAGER. 
AGRICULTURAL  RISKS: 

insurance  against,   65. 
APPEAL: 

decisions  subject  to,  32. 

effect  as  a  stay,  32. 

evidence  on,   33. 

from  awards  of  arbitrators,  35. 

generally,  32 — 35. 

in  verbal  actions,   32. 

of  cassation,  34,  35. 

procedure  on,   32 — 34. 
ARBITRATION,  9,  10,  28,  29. 
ARRANGEMENT  WITH  CREDITORS,  83—85. 
ASSIGNMENT: 

of  chose  in  action,  57. 
ASSISTANTS,  48,  49. 
ASSOCIATIONS,  57  et  seq.:  see  COMPANY;  PARTNERSHIP. 

co-operative,  89 — 91. 

foreign,  88. 
AUCTIONEERS,  86,  87. 
AVAL,  66. 
AVERAGE,  73. 

B 

BALANCE  SHEET: 

associations,  40. 

co-operative  societies,  90. 

in  bankruptcy,  79. 

foreign  associations,  88. 

traders,  40. 
BANKRUPTCY: 

absconding  bankrupt,  76. 

absent  creditors,   76. 

administration  of  estate,  78 — 80. 

affixing  of  seals,  77. 

arrangements  with  creditors,  83 — 85. 

arrest  of  bankrupt,  76. 

after-acquired  property,  83. 

approval  of  arrangement,  84. 

balance  sheet,  79. 

classification,  75. 

co-debtors,  83. 

compositions,  83 — 85. 


GUATEMALA:  INDEX.  97 

BANKRUPTCY— conimwed 

conditional  claims,  83. 

contents  of  decree  declaring,  76. 

correspondence  of  bankrupt,  76,  79. 

debts  not  matured,  77. 

declaration  of  bankruptcy,  75 — 77. 

deposit  of  property  until  meeting  of  creditors,  77,  78. 

depositaries,  78^80. 

different  kinds  of,  75. 

discharge  of  bankrupt,  85. 

disputed  claims,  dividends  on,  83. 

dividends  in  respect  of  contingent  and  disputed  claims,  83. 

dowry  and  paraphernalia,  80. 

duties  of  trustees,  79. 

effect  of  declaration  of  bankruptcy,  77. 

executions  after  declaration  of,  77. 

first  general  meeting,  78. 

fixing  date  of  suspension  of  payment,  76. 

foreign  creditors,  76. 

functions  of  trustee,  79. 

general  rules,  75. 

guarantors,  64,  83. 

imprisonment  of  bankrupt,   76. 

interest,  claim  to,  77. 

interim  depositary,   77,   78. 

inventory  of  assets,   77. 

joint  debtors  with  bankrupt,  83. 

measures  following  declaration  of,  77  et  seq. 

mortgagees  and  pledgees,  81,  84. 

order  in  which  debts  paid,   81 — 83. 

payment  of  creditors,  83. 

pending  contracts,   80. 

preferential  debts,   81,   82. 

proof  of  debts,  78,  79. 

property  of  bankrupt  included  in  estate,  80. 

pubhcation  of  declaration  of,  77. 

ranking  of  claims,   81 — 83. 

reclamation,   80. 

rehabilitation  of  bankrupt,   85. 

removal  of  trustees  or  depositaries,  80. 

remuneration  of  trustees  and  depositaries,  79. 

report  of  trustee,   79. 

rescission  of  declaration  of,  76,  77. 

sale  of  assets,  78. 

scheme  of  arrangement,   83 — 85. 

secured  creditors,  81,  82,  84. 

suspension  of  payment,  effects  of,  77. 

trustees,  78—80. 

various  classes  of,  75. 
BANKS  AND  BANKING,  92,  93. 
BAKTEE,  57. 
BIBLIOGRAPHY,  7. 
BILL  OF  EXCHANGE,  65—67. 

acceptance,  66. 

acceptance  for  honour,  67. 

aval,  66. 

drawer,  liabUity  of,  66. 

duty  of  holder  to  demand  payment,  66. 

form  of,   65. 

guaranty,  66. 

indorsement,  66. 

limitation  of  actions,  67. 

lost  biU,  66. 

maturity,  65. 

obligations  of  drawer,  66. 

payment,  66. 

payment  for  honour,  67. 

prejudiced,  66. 

presentment  for  acceptance,  66. 
B    IX,  2  ^^ 
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BILL  OF  EXCHANGE— coniinwed. 

protest,  67. 

re-draft,  67. 

re-exchange,  67. 

stamp  duties,  69. 
BILL  OF  LADING,  72,  73. 
BOOKS: 

duty  of  transport  agents  to  keep,  48. 
of  traders  to  keep,  40 — 42. 

order  for  production  of,  42. 

penalties  for  omitting  to  keep,  41,  42. 

value  of,  as  evidence,  4L 
BOTTOMRY,  73,  74. 
BROKER,  85—87. 

authorisation,  85 — 87. 

punishment  for  fraud,  86. 

remuneration,  87. 

security,  85. 
BXnXDING  SOCIETIES,  90,  91. 
BURDEN  OF  PROOF,  22. 


C 

CAPACITY: 

generally,  38,  39. 

to  trade,  38 — 40. 
CAPTAIN:  see  SHIPMASTER. 
CARRIAGE  BY  SEA,  72,  73. 
CARRIERS,  49—51. 

assessment  of  damages  for  loss   &c.,  50. 

bill  of  lading,  50. 

civil  and  criminal  liability  for  damage,  87,  88. 

commission  agent  for  transport,  48,  51. 

delivery  to  consignee,  51. 

deposit  of  goods  when  consignee  cannot  be  found,   &c.,  51. 

duties  of  carrier  generally,  50. 

fiscal  laws,  duty  to  comply  with,  50. 

freight  note,  50. 

insurance  of  inland  carriage,  45. 

liability  for  loss  of  or  damage  to  goods,  50. 

lien  of  carrier,  51,  52. 

limitation  of  time  for  actions  against  carrier,  50. 

measure  of  damages  for  loss   &c.,  50. 

risk  of  loss,  50. 

sub-carriers,  51. 

way  bill,  50. 
CASSATION,  APPEAL  OF,  34,  35. 
CHALLENGE  OF  JUDGES,  11. 
CHAMBER  OF  COMMERCE,  93. 
CHARTER-PARTY,  72,  73. 
CHOSES  IN  ACTION: 

assignment  of,  57. 
CITATION,  17,  18. 
CODE  OF  CIVIL  PROCEDURE,  7. 
COLLISION,  73. 

COMMERCIAL  AGENCY:  see  COMMISSION  AGENT. 

COMMERCIAL  ASSOCIATIONS,  57  et  seq.:  see  COMPANY;  PARTNERSHIP. 
COMMERCIAL  BOOKS,  40—42. 
COMMERCIAL  CODE,  37  et  seq. 

mainly  founded  on  Codes  of  Chile  and  Spain,  37. 
COMMERCIAL  DEPOSIT,  62,  63. 
COMMERCIAL  EMPLOYEE,  48,  49. 
COMMERCIAL  PERSONS,  38—40. 
COMMERCIAL  SALE,  54—56. 

COMMERCIAL  TRANSACTIONS,  37,  38,  51  et  seq. 
COMMISSION  AGENT,  43—48. 

acceptance  by,  of  commission,  43. 

authority  of,  to  give  credit,  46. 

advances  by,  47,  48. 
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COMMISSION  AGENT— continued. 
appoin  ment  of,  43. 
bankruptcy  of,  80. 
capacity  to  act  as,  43. 
credit,  sales  etc,  on,  46. 
delegation  by,  44. 
duty  to  fulfil  mandate,  43,  44. 
to  insure,  47. 

to  keep  principal  informed,  44,  46. 

to  keep  transactions  of  different  principals  separate,  47. 
to  collect  monies  when  due,  47. 
to  observe  the  laws  and  regulations,  44. 
to  obey  instructions,  44. 
to  preserve  goods  intrusted,  43,  46. 
to  render  accounts,  45. 
for  transport,  48,  51. 

indorsement  of  negotiable  instrument  by,  47. 
interest,  45. 

habUity  for  breach  of  duty,  44,  45,  46. 
lien  of,  47,  48. 
misappropriation  by,  45. 

payments  to,  on  accoimt  of  different  principals,  appropriation  of,  47. 
refusal  of  commission,  43. 
reimbursement,  right  to,  42,  45. 
remuneration,  45. 
revocation  of  commission,  46. 

rights  and  liabilities  on  contracts  with  third  persons,  43. 
selling  to  or  buying  from  himself,  47. 
transmission  of  funds,  risk  of,  45,  46. 
COMPANY,  60. 
foreign,  88. 
COMPOSITION,  83—85. 
CONFLICT  OF  LAWS: 

contract,  52. 
CONSIGNMENT:  see  COMMISSION  AGENT. 
CONSTBUCTION: 

of  contracts,  52,  53. 
CONSULS,  94,  95. 
CONTEMPT,  13,  19. 
CONTRACT: 

blanks  and  alterations,  52. 
capacity  of  parties,  38,  39. 
commercial,  51 — 54. 
computation  of  time,  53. 
conditional,  53,  54. 
conflict  of  laws,  52. 
construction,  52,  53. 
currency,  53. 
damages  for  breach,  52. 
delay,  54. 
exchange,  of,  65. 
form  of,  51,  52. 
how  proved,  54. 
interpretation,  52,  53. 
impossible  and  illegal  conditions,  52. 
oral  evidence  of,  when  admissible,  54. 
risk  of  loss,  53. 
stamp  duties,  69,  70. 
time  for  performance,  53,  54. 
under  penalty,  52. 
verbal,  51,  52. 
CO-OPERATIVE  SOCIETIES,  89—91. 
CORRESPONDENCE : 
of  bankrupt,  76,  79. 
duties  of  traders  as  to,  42. 
COSTS,  SECURITY  FOB,  18. 
COUNTERCLAIM,  17. 
COURTS:  see  PROCEDURE, 
organisation  of  the,  7,  8, 
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CREDIT,  LETTER  OF,  68, 
CREW,  72. 
CROSS  BILL,  67. 
CURRENT  ACCOUNT,  41,  65. 

D 

DAY  BOOK: 

duty  of  traders  to  keep,  40 — 42. 

transactions  to  be  entered  in,  40,  4L 
DEFAULT  PROCEEDINGS,  13,  19. 
DEPOSIT,  62,  63. 
DILATORY  PLEAS,  18. 
DISCHARGE: 

of  bankrupt,  85. 
DISCONTINUANCE,  34. 
DOCUMENTARY  EVIDENCE,  20,  21. 
DRAFT,  67,  68. 

E 

EJECTMENT,  ACTION  OF,  27,  28. 
EVIDENCE,  13,  20—22. 

cnmmercial  books  as,  41. 

documentary,  20,  21. 

on  appeal,  33. 
EXCHANGE: 

biU  of:  see  BILL  OF  EXCHANGE. 
EXECUTION: 

deposit,  24. 

of  foreign  judgments,  36. 

of  judgments  generally,  25,  26,  35. 

precautionary  restraint,   15,  16. 

property  exempt  from,  24. 

sale  of  property  seized,  26. 

seizure,  24,  25. 
EXECUTIVE  ACTION,  23—27. 
EXPERT  EVIDENCE,  21. 


FACTOR:  see  COMMISSION  AGENT. 
FIRE  INSURANCE,  65. 
FIRM:  see  PARTNERSHIP. 
FIRM  NAME,  58. 
FORCED  REFUGE,  73. 
FOREIGN: 

companies  and  partnerships,  88. 

insurance  companies,  91. 

judgments,  execution  of,  36. 

public  instruments,  20. 
FOREIGNERS: 

right  to  trade,  39,  40. 
FREIGHT  NOTE,  50. 
FRIENDLY  SOCIETIES,  89—91. 


GENERAL  AVERAGE,  73. 
GUARANTY,  63,  64. 

H 

HISTORICAL  INTRODUCTION,  4—6. 


IMMOVABLES.  WHAT  ARE,  66. 
INSPECTION,  JUDICIAL,  21. 
INSURANCE: 

inland,  64,  65. 

maritime,  74. 
INTEREST: 

commercial  debts  generally,  62. 

deposits,  63. 

in  bankruptcy,  77. 
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INTEKEST — continued. 

loans,  61,  62. 

principal  and  commission  agent,  45. 

sale  of  goods,  56. 
INTERPRETATION : 

of  contract,  52,  53. 
INTERROGATORIES,  14,  19. 
INTESTATE  ESTATES: 

administration  of,  29,  30. 

right  of  succession,  30. 
INTRODUCTION.  4—6. 
INVENTORY  BOOK,  40—42. 
INVOICES: 

consular  certification  of,  94,  95. 


JETTISON,  73. 
JOINT  ADVENTURE,  61. 
JOINT  STOCK  COMPANY,  60. 
JUDGES,  CHALLENGE  OF,  11. 
JUDGMENT,  22,  23. 

cassation,  35. 

execution  of,  25,  26,  35. 

executive  action,  25,  26. 

final,  34. 

foreign,  execution  of,  36. 

in  action  of  ejectment,  28. 

in  verbal  action,  35. 
JUDICIAL  INSPECTION,  21. 
JUDICIAL  INVENTORIES,  30,  31. 
JUDICIAL  PROCEEDINGS:  see  PROCEDURE. 
JURISDICTION:  see  PROCEDURE. 

L 

LEGACY  TAX,  30. 
LETTER  BOOK,  42. 
LETTER  OF  CREDIT,  68. 
LETTERS  OF  REQUEST,  13. 
LIFE  ASSURANCE,  64. 
LIMITATION  OF  ACTIONS: 

bills  of  exchange,  67. 

commercial  obligations  generally,  70,  71. 

maritime  obligations  generally,  74. 

partnership,  59,  60. 
LIMITED  COMPANY,  60. 
LIMITED  PARTNERSHIP,  60,  61. 

simple,  60. 

with  share  capital,  61. 
LOANS,  61,  62. 

on  maritime  risks,  73,  74. 


M 


MANAGER,  48,  49. 

appointment  of,  48. 

contracts  of,  48,  49. 

delegation  by,  49. 

UabiUty  for  negUgence  &c.,  49. 

registration  of  power,  48. 

revocation  of  authority,  49. 

who  may  be,  48. 
MANAGING  OWNER,  72. 
MARINE  INSURANCE,  74. 
MARITIME  LOAN,  73,  74. 
MARRIED  WOMAN: 

as  party  to  an  action,  11,  12,  39. 

capacity  to  trade,  38,  39. 

nationahty  of,  40. 
MATE,  SHIP'S,  72,  94. 
MATURITY: 

of  bin  of  exchange,  65. 
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MERCHANTT  SHIP:  see  SHIP. 
MERCHANTS:  see  TRADERS. 
MINORS: 

capacity  of,  to  contract  and  trade,  38,  39. 
MOVABLES,  WHAT  ARE,  65. 
MUTtrUM,  61,  62. 


NOVATION,  65. 
OBLIGATIONS:  see  CONTRACT. 


N 


P 


PARTICIPATION,  ACCOUNTS  IN,  61. 
PARTICULAR  AVERAGE,  73. 
PARTNER: 

death  of,  59. 

execution  against  share  of,  58. 

expulsion  of,  59. 

liability  of,  58 — 60. 

managing,  58. 

payment  to,  by  debtor  who  is  also  indebted  to  the  partnership,  68. 

rights  of  private  creditors  of,  58. 
PARTNERSHIP: 

accidental,  61. 

administration,  58,  59. 

bankruptcy  of,  58. 

benefit  of  maintenance,  59,  60. 

capacity  to  enter  into  contract  of,  57. 

capital,  58. 

contract  of,  form  and  contents  of,  57. 

contributions  by  members,  58. 

definition,  57. 

different  kinds  of,  57. 

dissolution  of,  69. 

duration  of,  67. 

expulsion  of  member,  59. 

evidence  of,  57. 

firm  name,  58. 

foreign,  88. 

formation  of,  67. 

is  a  juridical  person,  57. 

Uability  of  members,  58. 

limitation  of  actions  arising  from,  59,  60. 

limited,  60,  61. 

losses  and  profits,  how  divided,  68. 

management,  58. 

partnership  property,  57. 

partial  rescission,  59. 

registration  of,  57. 

retirement  of  members,  69. 

use  of  partnership  name,  58. 

winding-up,  69. 
PASSENGERS  BY  SEA,  73. 
PENALTY,  62. 
PEREMPTORY  PLEAS,  18. 
PERETUATION  OF  TESTIMONY,  16. 
PLEAS,  18. 

in  executive  action,  24,  26. 
PLEDGE,  68. 
POWER  OF  ATTORNEY: 

registration  of,  48. 
PRESCRIPTION,  70,  71:  see  LIMITATION  OF  ACTIONS. 
PRESUMPTIONS,  ,22. 
PROCEDURE,  7  et  seq. 

abandonment,  34. 

acknowledgment  of  documents,  14,  15,  21. 

action,  definition  of,  16. 
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PROCEDURE— coniMiMed. 

administration  of  assets,  29,  30. 
admission  of  claim,  20. 
admissions,  19,  20. 
answer,  the,  18,  19. 
appeal,  32 — 35. 

effect  of,  as  a  stay,  32. 
evidence  on,  33. 
from  award  of  arbitrators,  29. 
hearing  on,  33. 
of  cassation,  34,  35. 
time  for,  32. 
arbitrations,  9,   10,  28,  29. 
authenticated  instrimients,  proof  by,  20. 
bankruptcy,  36,  37:  see  BANKRtJPTCY. 
burden  of  proof,  22. 
business  of  the  Court,  12 — 14. 
capacity  of  persons,  11,  12. 
cassation,  34,  35. 
challenge  of  judges,  11. 
citation  of  defendant,   17,   18. 
classification  of  actions,  16. 
claim,  the,   17,  24. 
competence,  9,  10. 
competency  of  witnesses,  21. 
conflict  of  laws,  40. 
consent,  jurisdiction  by,  10. 
consolidation  of  actions,  31. 
contempt,  13,  19. 
costs,  14,  36. 
counterclaim,   17. 
courts,  organisation  of  the,  7,  8. 
decisions  subject  to  appeal,  32. 
decisory  oath,  20. 
decrees,  orders  and  judgments,  14. 
default  proceedings,  13,  19. 
defences,  18,  24,  25. 
discontinuance,  34. 
documentary  evidence,  20,  21. 
ejectment,  action  of,  27,  28. 
enforcement  of  orders,  13. 
evidence,   13,  20 — 22. 
executive  action,  23 — 27. 
exemptions  from  seizure,  24. 
expert  evidence,  21. 
extension  of  jurisdiction,  10. 
failure  for  want  of  prosecution,  34. 
final  judgments,  what  are,  34. 
foreign  judgments,  execution  of,  36. 
grounds  for  cassation,  34,  35. 
guardianship  of  persons,  11. 
interdicts,  28. 
interlocutory  matters,  31. 
inspection,  21. 
interrogatories,  14,  19. 
judgment,  22,  23. 

explanations  and  amplifications  of,  33,  34. 
final,  34. 

in  action  of  ejectment,  28. 
in  executive  action,  25,  26. 
in  verbal  action,  execution  of,  35, 
on  cassation,  35. 
judgments,  execution  of,  25,  26,  35. 
judicial  inventories,  30,  31. 
jurisdiction,  9,   10. 
letters  of  request,  13. 
methods  of  proof,  19. 
non-contentious  matters,  36. 
notification  of  proceedings,  13. 
objections  to  execution,  24,  25. 
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PBOCEDURE — continued. 

objections  to  jurisdiction,  10. 
ordinary  actions,  17  et  seq. 
parties  and  their  representatives,  11,  12. 
periods  for  answering  claim,  18. 

for  evidence,  19. 

in  executive  action,  25. 

for  judgment,   14. 

for  ordinary  appeal,  32. 
perpetuation  of  testimony,   16. 
personal  status,   11,  12. 
pleas,  18. 

in  executive  action,  24,  25. 
possession,  action  for,  27,  28. 
precautionary  measiu'es,   15,   16. 
preliminary  proceedings,   14 — 16. 
presumptions,   22. 
production  of  documents  &c.,  15. 
property  subject  to  execution,  24. 
public  instruments,  proof  by,  20. 
realisation  of  property  seized  in  execution,   26. 
representative,  nomination  of,  12. 
res  judicata,  34. 

second  instance,  procedure  in,   32 — 34. 
security  for  costs,  18. 
seizure  in  execution,  24. 
service  of  process,  13. 
slander  of  title,  action  for,  27. 
special  commercial  jurisdiction,  9. 
stamped  paper,  use  of,   12. 
submissions  on  result  of  evidence,  22. 
successions,  actions  concerning,  29,  30. 
summary  actions,  27,  28. 
summary  execution,  23 — 27. 
taxation  of  costs,  36. 
third  party  procedure,  31. 
titles  enforceable  by  execution,  23. 
verbal  actions,  23. 
view  by  judge,  21. 
voluntary  jurisdiction,   36. 
want  of  prosecution,  34. 
withdrawal,  34. 
witnesses,   21,   22. 
working  days  and  hours,   12. 
PRODUCTION  OF  DOCUMENTS,  15. 
PROMISSORY  NOTE,  67,  68. 
PROOF: 

commercial  books  as  a  means  of,  41. 
methods  of,   19. 

of  debts  in  bankruptcy,  78,  79. 
PROTEST: 

of  bill  of  exchange,  67. 
of  draft,  67,  68. 

B 

RE-DRAFT,  67. 
RE-EXCHANGE,  67. 
REFUGE,  FORCED,  73. 
REHABILITATION : 
of  bankrupt,  85. 
RES  JUDICATA,  34. 


SALE: 

bankruptcy  of  buyer,  80. 
conditional,  54. 
generally,   54 — 56. 
interest  on  the  price,  56. 
mercantile  contract  of,   54 — 56. 
of  thing  which  has  perished,   54. 
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SALE — continued, 

price,  the,  54. 

reduction  in  price  on  account  of  defects,  56. 

rescission  for  non-payment  of  price,  55,  56. 
for  defects,  56. 

warranty   against  eviction,  55,  56. 
against  defects,  55,  56. 
SALE  OF  GOODS,  54—56. 
SCHEME  OF  ARRANGEMENT,  83—85. 
SEAMEN,  72. 

SECTORED  CREDITORS,  81,  82,  84. 
SECURITY  FOR  COSTS,  18. 
SETTLED  ACCOUNT,  41. 
SHIP,  71  et  seq. 

affreightment,  72,  73. 

chartering,  72,  73. 

managing  owner,  72. 

master,  72. 

mate,  72,  94. 

merchant  vessels,  71. 

officers  and  seamen,  72. 

owners  and  co-owners,  71. 

priority  of  claims,  71. 

ship's  husband,  72. 

supercargo,  72. 
SHIPMASTER,  72. 
SHIPOWNERS,  71. 
SHIPWRECK,  73. 
SLANDER  OF  TITLE,  27. 
SOCIETY:  see  COMPANY;  PARTNERSHIP. 
STAMP  DUTIES,  68—70. 
STRANDING,  73. 
SUBROGATION,  64. 
SUMMARY  EXECUTION,  23—27. 
SUMMARY  PROCEDURE,  27,  28. 
SUPERCARGO,  72. 
SURETYSHIP,  63,  64. 


TAX: 

on  foreign  associations,  88. 

stamp,  68 — 70. 
THIRD  PARTY  PROCEDURE,  31. 
TIME: 

for  performance  of  obligation,  53,  54. 

in  proceedings:  see  PROCEDURE. 
TRADERS,  38—40. 

books  of,  as  evidence,  41,  42. 

correspondence,  42. 

duties,  as  to  keeping  books,  40 — 42. 

foreigners,  39,  40. 

married  women  and  minors  as,  38,  39. 

order  for  production  of  books  of,  42. 

persons  prohibited  from  trading,  38. 

who  are  deemed  to  be,  38. 
TRANSPORT: 

commission  agent  for,  48. 
TRUSTEES  IN  BANKRUPTCY,  78—80. 


VALE,  67,  68. 
VESSEL:  see  SHIP. 


WIFE:  see  MARRIED  WOMAN. 
WITNESSES: 

competency  of,  21. 

proof  by,  21,  22. 
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Historical  introduction. 


In  the  general  scheme  of  colonizing  the  West  Indies,  both  Cuba  and  Jamaica 
were  occupied  to  facilitate  trade  with  the  rich  colonies  of  the  Spanish  main,  and 
while  still  a  young  colony,  Cuba,  as  a  depot  of  supply,  was  severely  taxed  by  the 
numerous  expeditions  which  sailed  from  her  shores  between  the  years  1S12  and  1538. 

It  is  by  no  means  true,  however,  that  in  the  administration  of  her  colonies  Spain 
was  an  exception  to  the  general  rule  of  liberal  and  generous  government  on  the  part 
of  the  various  countries  toward  their  colonial  dependencies.  In  fact,  much  of  the 
same  ideas  appear  to  have  influenced  all  of  them  at  the  outset,  although  the  results 
were  different,  as  might  be  expected  of  governments  having  different  origins,  forms, 
and  theories.  The  prevailing  idea  appears  to  have  been  that  the  political  and  eco- 
nomic interests  of  colonies  were  to  be  subordinated  to  those  of  the  home  country, 
no  matter  how  injurious  the  consequences,  and  a  course  in  harmony  with  this  idea 
was  followed  unremittingly  by  Spain  to  the  end  of  her  supremacy  over  Cuba. 

Aside  from  the  fact  that  during  the  early  history  of  Cuba  Spain  had  little  surplus 
population  to  dispose  of,  and  that  through  the  expulsion  of  the  Jews  and  Moors  she 
lost  a  large  and  valuable  part  of  this  population,  her  trade  restrictions  would  account 
in  some  measure  for  the  slow  increase  in  the  population  and  industries  of  Cuba. 
These  restrictions  appear  to  have  originated  in  the  royal  cidula  of  May  6,  1497, 
granting  to  the  port  of  Seville  the  exclusive  privilege  of  trade  with  the  colonies. 
At  the  same  time  the  Gasa  de  Gontratacion,  or  Council  of  Trade,  was  established 
and  was  given  exclusive  charge  of  the  regulation  of  trade  and  commerce,  although 
later  the  Council  exercised  its  functions  under  the  general  control  of  the  Council 
of  the  Indies.  San  Domingo,  and  later  Vera  Cruz,  were  the  only  colonial  ports 
authorized  to  trade  with  Seville.  In  1717  the  trade  monopoly  of  Seville  was  trans- 
ferred, by  royal  order,  to  the  port  of  Cadiz,  in  Spain. 

While  Santiago  was  the  capital  of  Cuba,  trade  between  the  island  and  the  home 
port  was  restricted  to  that  place,  and  when  the  capital  was  transferred  to  Havana, 
that  city  became  the  sole  port  of  entry.  Even  between  the  ports  of  Havana  and 
Seville  or  Cadiz,  until  1765,  there  was  no  free  communication,  but  all  trading  vessels 
were  gathered  into  fleets,  or  flotas,  from  time  to  time,  and  the  voyage  was  made 
accompanied  by  Spanish  warships,  partly  for  protection  against  freebooters  and 
pirates,  but  chiefly  to  prevent  trade  with  other  ports. 

The  maritime  laws  regulating  trade  and  commerce  forbade  trade  between  the 
colonies,  and  as  early  as  1592  trade  with  foreigners  was  only  permitted  by  special 
authority,  and  in  1614  and  1680  trade  with  foreigners  was  prohibited  under  pain 
of  death  and  confiscation  of  the  property  concerned. 

With  the  exception  of  the  period  when  the  English  occupied  the  Island,  1762 
— 1763,  Cuban  ports  were  practically  under  embargo  of  the  strictest  kind  until 
1778,  when  Havana  was  opened  to  free  trade.  By  the  Royal  Decree  of  October  12, 
1778,  trade  between  Santiago,  Trinidad,  Batabano,  and  other  Spanish  ports  was 
authorized.  This  privilege  was  extended  to  Nuevitas  in  1784,  to  Matanzas  in  1793, 
to  Caibarien  in  1794,  and  to  Manzanillo  and  Baracoa  in  1803. 
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By  the  treaties  of  1648  and  1714  between  Spain  and  the  Dutch  provinces, 
it  was  agreed  that  the  parties  to  the  treaties  should  abstain  from  trading  in  the  ports 
and  along  the  coast  of  the  Indies  belonging  to  the  other  nation.  Again,  by  the 
Treaty  of  Madrid  between  England  and  Spain,  similar  agreements  were  made, 
although  it  was  provided  that  in  case  vessels  arrived  at  the  prohibited  ports  under 
stress  or  shipwreck,  they  should  be  received  kindly  and  permitted  to  purchase  pro- 
visions and  repair  damages.  This  privilege  was  subsequently  withdrawn  by  Royal 
Orders  of  January  20  and  April  15,  1784,  which  prescribed  that  no  vessel  belonging 
to  a  foreign  nation  should  be  permitted  to  enter.  The  severity  of  these  restrictions 
was  modified  later  on  and,  by  a  Royal  Order  of  January  8,  iSOl,  Cuban  ports  were 
thrown  open  to  the  commerce  of  friendly  and  neutral  nations. 

Other  commercial  privileges  granted  in  1805,  1809,  1810,  and  1812,  were  due, 
in  great  measure,  if  not  entirely,  to  the  French  invasion  of  the  Peninsula  and  its 
effect  on  Spanish  possessions  in  the  West  Indies  and  America.  These  concessions 
to  trade  with  Spanish  colonies  were  but  temporary,  however,  as  by  Royal  Orders 
of  January  10,  November  17,  and  July  10,  1809,  foreign  commerce  with  Spanish- 
American  ports  was  prohibited.  Against  these  last  restrictions  of  trade  the  various 
Spanish  colonial  governors,  and  especially  the  Captain- General  of  Cuba,  protested 
on  the  ground  of  the  necessities  of  the  colonies  and  the  inability  of  Spain  to  meet 
them.  These  objections  having  been  favorably  considered  by  the  Council  of  the 
Indies,  foreign  trade  with  Havana  was  extended  for  a  time. 

Many  other  Decrees  and  Royal  Orders  affecting  trade  with  Cuba  and  the  other 
Spanish  colonies  were  promulgated  during  the  period  between  1775  and  1812,  but 
it  is  plain  that  Spain  was  always  averse  to  granting  trade  facUities  to  her  colonies, 
and  only  did  so  for  a  time  when  forced  by  her  necessities.  After  she  had  once  opened 
Cuban  ports  and  to  that  extent  established  the  privilege  of  foreign  trade,  it  was  a 
difficult  matter  to  close  the  ports  again;  consequently  the  next  step  was  to  restrict 
the  trade  as  far  as  possible  by  duties,  tonnage,  and  port  dues,  and  by  arbitrary 
tariffs  imposed  from  time  to  time  in  such  a  way  as  to  render  foreign  commerce  un- 
profitable. Up  to  1824  duties  on  foreign  commerce  were  much  greater  than  those 
on  Spanish  merchandise,  and  while  from  that  year  they  were  generally  less  restrictive, 
stiU  they  were  always  high  enough  to  compel  Cubans  to  purchase  from  Spanish  mer- 
chants, who,  as  Spain  did  not  herselE  produce  what  was  needed,  bought  from  French, 
German,  American,  and  other  sources,  thereby  raising  prices  far  above  what  they 
would  have  been  under  a  system  less  hampering.  In  fact,  up  to  1818,  Cuba  does  not 
appear  to  have  had  a  tariff  system.  In  that  year  a  tariff  was  promulgated  making 
the  duties  26^^/2  per  cent,  on  agricultural  implements  and  43  per  cent,  ad  valorem 
on  other  foreign  merchandise.  This  was  modified  in  1820  and  1822  and  the  duties 
reduced  to  20  per  cent,  on  agricultural  implements  and  37  per  cent,  ad  valorem  on 
foreign  industrial  products.  On  all  Spanish  importations  under  this  classification 
the  duties  were  two-thirds  less.    The  tariff  of  1824  was  less  prohibitive. 

Apparently,  either  this  arrangement  for  excluding  foreign  trade  or  the  amount 
of  customs  revenue  was  not  satisfactory,  for  an  export  tariff  was  established  in  1828 
on  sugar  and  coffee,  which  had  by  that  time  become  important  products.  The  duty 
was  four-fifths  of  a  cent  per  pound  on  sugar  and  two-fifths  of  a  cent  per  pound  on 
coffee.  If  these  products  were  exported  in  foreign  vessels,  the  duty  on  sugar  was 
doubled  and  that  on  coffee  was  increased  to  1  cent  per  pound.    With  slight  modi- 
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fications,  these  duties  eontinued  to  August  1,  1891,  when,  under  the  McKinley 
Tariff  Law,  a  reciprocal  agreement  was  proclaimed  by  President  Harrison  between 
Spain  and  the  United  States,  which  enabled  Cuba  to  seek  its  nearest  and  most 
natural  market.  In  a  short  time  nearly  the  entire  trade  of  Cuba  was  transferred  to 
the  United  States. 

But  with  the  termination  of  this  agreement  by  the  Tariff  Law  of  1894,  the  old 
practice  was  re-estabhshed ,  thus  forcing  upon  the  Cubans  compulsory  trade  with 
Spain. 

The  commercial  laws  of  Spain  were  extended  to  Cuba,  beginning  with  the  Code 
of  1829,  which  was  ordered  to  be  observed  in  the  Island  by  Royal  Cedula  of  Febru- 
ary 1,  1832.  The  Decree  of  December  6,  1868,  which  abohshed  in  the  Peninsula  the 
special  commercial  courts  and  jurisdiction,  and  thereby  amended  certain  articles 
of  the  said  Code,  repealed  the  entire  fifth  Book  thereof,  was  extended  to  aU  the  colo- 
nial provinces  by  Decree  of  February  1,  1869;  and  the  amendment  of  certain  articles 
of  the  Code,  made  by  the  Law  of  July  30,  1878,  was  likewise  extended  to,  the  colonies 
by  Royal  Decree  of  November  1,  1878. 

The  Law  of  January  28,  1848,  and  the  Regulations  of  February  17,  of  the  same 
year,  regarding  joint  stock  companies,  were  extended  to  the  Colonial  provinces  by 
Royal  Decree  of  October  19,  1853.  And  by  Decree  of  September  17,  1869,  the  said 
provisions  were  repealed  both  for  the  Peninsula  and  the  colonies.  New  regulations  for 
the  government  of  joint  stock  companies  were  promulgated  by  Royal  Decree  of 
August  16,  1878,  which  remained  in  force  until  the  pubUcation  of  the  Code  of  1885 
in  the  colonies. 

The  Code  of  Commerce  in  force  is  that  which  was  published  by  Royal  Decree 
of  August  22, 1885,  and  extended  to  Cuba  by  Royal  Decree  of  January  28, 1886,  with 
a  number  of  amendments,  to  take  effect  on  May  1st  of  the  said  year. 

Upon  the  cessation  of  Spanish  sovereignty  in  the  Island  of  Cuba,  the  Code  of 
Commerce  with  its  amendments,  and  other  Laws,  were  continued  in  force  by  the 
Military  Government  established  by  the  United  States. 

In  his  Proclamation  to  the  People  of  Cuba,  upon  assumiag  charge  of  the  military 
government  on  January  1,  1899,  the  Military  Governor  said;  "The  civil  and  criminal 
code  which  prevailed  prior  to  the  relinquishment  of  Spanish  sovereignty  will  remain 
in  force,  with  such  modifications  and  changes  as  may  from  time  to  time  be  found 
necessary  in  the  interest  of  good  government."  The  Supreme  Court  of  Cuba  con- 
strued this  part  of  the  proclamation  by  its  decision  of  December  14,  1901,  as  follows: 
"By  virtue  of  the  proclamation  of  the  MUitary  Governor  of  this  Island,  dated  and 
published  the  first  day  of  January,  1899,  all  civil  and  penal  laws,  both  substantive 
and  adjective,  theretofore  in  force,  should  continue  to  be  observed,  this  being  the 
construction  which  the  military  government  itself  has  been  placing  on  the  words 
'civil  and  criminal  code'  employed  in  said  proclamation." 

On  the  eve  of  the  termination  of  the  United  States  Military  Government  in  Cuba, 
the  following  order  was  issued: 

"Order  No.  148.  —  Headquarters  Division  of  Cuba.  —  Havana,  May  13,  1902. 

"Whereas,  the  Seventh  Clause  of  the  Transitory  rules  contained  in  the  Consti- 
tution adopted  by  the  Constitutional  Convention  of  Cuba  provides  as  follows : 

"  'All  laws,  decrees,  regulations,  orders  and  other  rulings  which  may  be  in  force 
at  the  time  of  the  promulgation  of  the  Constitution  shall  continue  to  be  observed 
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in  so  far  as  they  do  not  conflict  with  the  said  Constitution,  until  such  time  as  they 
may  be  legally  revoked  or  amended,'  and 

"Whereas,  certain  of  the  laws,  decrees,  regulations,  orders  and  other  rulings 
made  and  promulgated  by  the  Military  Governor  of  Cuba  and  now  iu  force  are  in 
terms  specifically  apphcable  and  apparently  limited  to  the  Military  Government  and 
the  officers  thereof: 

"Now,  therefore,  to  the  end  that  the  foregoing  provision  may  be  fuUy  oper- 
ative, aiid  that  none  of  the  matters  and  things  to  which  said  laws,  decrees,  regula- 
toins,  orders  and  rulings  relate  shall  be,  or  appear  to  be,  without  regulation  and 
control  after  the  termination  of  the  Military  Government  and  pending  action  thereon 
by  the  government  established  under  the  said  Constitution  when  the  same  shall 
have  taken  effect, 

"It  is  hereby  declared  and  ordered  that  each  and  every  of  the  said  laws,  decrees, 
regulations,  orders,  and  other  ruUngs  made  and  promulgated  by  and  under  the 
military  government  of  Cuba,  shall  be  deemed  to  be  general  and  contiuuing  in  its 
character,  and  to  be  apphcable  to  and  binding  upon  all  officers  of  the  Government 
of  Cuba  under  whatsoever  names  or  titles  who  shall  succeed  the  officers  of  the  Mili- 
tary Government,  and  to  continue  in  force  and  effect  under  whatsoever  government 
shall  exist  in  Cuba  untU  such  time  as  it  may  be  legally  revoked  or  amended  pursuant 
to  the  provisions  of  the  Constitution  aforesaid. 

"Leonard  Wood, 

"Military  Governor." 

Thus  these  laws  were  continued  in  force,  except  as  amended,  during  the  period 
of  the  first  Republic,  from  May  20,  1902,  to  September  29,  1906. 

Upon  the  assumption  by  the  United  States  of  the  Privisional  Administration 
of  the  Republic  of  Cuba,  Secretary  of  War  WUliam  H.  Taft,  the  first  Provisional 
Governor  of  Cuba,  issued  a  proclamation  on  September  29,  1906,  in  which  he  said: 
"In  so  far  as  is  consistent  with  the  nature  of  a  provisional  government  established 
under  authority  of  the  United  States,  this  wiU  be  a  Cuban  government  conforming, 
as  far  as  may  be,  to  the  Constitution  of  Cuba.  *  *  *  AH  the  executive  departments 
and  the  provincial  and  municipal  governments,  including  that  of  the  City  of  Havana, 
win  continue  to  be  administered  as  under  the  Cuban  RepubUc.  The  courts  will 
continue  to  administer  justice,  and  all  laws  not  in  their  nature  inappUcable  by  reason 
of  the  temporary  and  emergent  character  of  the  government  will  be  in  force." 

By  Decree  No.  11,  of  October  12,  1906,  Provisional  Governor  Taft  resolved 
that  the  Congress  of  the  RepubUc  of  Cuba  should  remain  in  recess  during  the  conti- 
nuance of  the  provisional  administration  of  the  United  States. 

On  October  13, 1906,  the  Hon.  Charles  E.  Magoon  assumed  the  Provisional  Govern- 
ment, and  in  his  proclamation  he  in  turn  said :  "AH  provisions  of  the  Constitution  and 
laws,  the  application  of  which  for  the  time  being  would  be  inconsistent  with  the 
exercise  of  the  powers  provided  for  by  the  3rd  Article  of  the  Appendix  [to  the  Con- 
stitution], must  be  deemed  to  be  in  abeyance.  All  other  provisions  of  the  Consti- 
tution and  laws  continue  in  fuU  force  and  effect." 

The  Provisional  Administration  of  the  Uni'  ed  States  ceased  at  noon,  January  29, 
1909.    On  January  27,  1909,  the  Provisional  Governor  issued  the  following  decree: 

"Decree  No.  128.  —  Havana,  January  27,  1909. 
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"The  President  of  the  United  States  has  directed  the  promulgation  of  the  follow- 
ing decree: 

"Whereas,  Article  III  of  the  Appendix  to  the  Constitition  of  the  Republic  of 
Cuba  provides  as  follows: 

"'Art.  III.  That  the  Government  of  Cuba  consents  that  the  United  States 
may  exercise  the  right  to  intervene  for  the  preservation  of  Cuban  independence, 
the  maintenance  of  a  government  adequate  for  the  protection  of  life,  property,  and 
individual  liberty,  and  for  discharging  the  obligations  with  respect  to  Cuba  isnposed 
by  the  treaty  of  Paris  on  the  United  States,  now  to  be  assumed  and  undertaken  by 
the  Government  of  Cuba.' 

"And  whereas,  pursuant  to  the  said  provision  and  to  the  treaty  between  the 
United  States  of  America  and  the  Republic  of  Cuba,  concluded  May  22,  1903,  and 
upon  the  application  of  the  Government  of  Cuba,  the  United  States  on  the  29th 
day  of  September,  1906,  established  a  provisional  government  for  the  preservation 
of  Cuban  independence  and  for  the  protection  of  life,  property  and  individual  Hberty, 
to  be  exercised  under  and  pursuant  to  the  said  provisions  of  Article  III  of  the  Appen- 
dix to  the  Constitution; 

"And  whereas  it  has  been  necessary  for  the  provisional  government  to  issue 
a  number  of  executive  and  legislative  decrees,  regulations,  orders  and  other  rulings, 
now  in  force,  and  which  may  be  in  terms  speci  ically  applicable  and  apparently 
limited  to  the  provisional  government  and  the  officials  thereof; 

"Now,  therefore,  to  the  end  that  none  of  the  matters  and  things  to  which  said 
decrees,  regulations,  orders  and  rulings  relate  shall  be,  or  appear  to  be,  without 
regu  ation  and  control  after  the  termination  of  the  provisional  government  and 
pending  action  thereon  by  the  government  of  the  Republic  of  Cuba  to  be  inaugurated 
on  January  28,  1909; 

"It  is  hereby  declared  and  ordered  that  each  and  every  of  the  said  decrees, 
regulations,  orders  and  other  rulings  made  and  promulgated  by  and  under  the 
provisional  government  of  Cuba  shall  be  deemed  to  be  general  and  continuing  in 
its  character,  and  to  be  applicable  to  and  binding  upon  all  officials  of  the  Government 
of  Cuba  under  whatsoever  names  or  titles  who  shall  succeed  the  officials  of  the 
provisional  government,  and  to  continue  in  force  and  effect  under  whatsoever 
government  shall  exist  in  Cuba  until  such  time  as  it  may  be  legally  revoked  or 
amended  by  a  properly  constituted  and  duly  recognized  government  of  the  Republic 

°*  ^^^-  "Charles  E.  Magoon, 

"Provisional  Governor." 

Finally,  on  January  28,  1909,  the  Provisional  Governor  addressed  a  communi- 
cation to  the  President  and  Congress  of  the  RepubHc  of  Cuba,  in  which  he  said, 
referring  to  the  observance  of  the  laws  in  force:  "It  is  the  understanding 
of  the  Government  of  the  United  States,  and,  as  a  part  of  its  final  act  in  the  exercise 
of  the  rights  and  powers  conferred  upon  it  as  aforesaid,  it  now  declares  that  aU  the 
executive  and  legislative  decrees,  regulations  and  ruHngs  of  the  provisional  govern- 
ment now  in  force  are  to  continue  in  force  and  effect  until  such  time  as  the  same 
shall  be  legally  revoked  by  the  Government  of  Cuba  duly  constituted  in  accordance 
with  the  general  provisions  of  the  Constitution." 
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Therefore,  the  laws  of  Cuba  have  been  contributed  (1)  By  Spain,  in  the  form 
of  royal  decrees  or  orders,  either  extending  to  the  island  legislation  in  force  in  the 
Peninsula,  adapted  to  colonial  needs,  or  promulgating  legislation  applicable  only 
in  the  Colonies ;  (2)  By  the  United  States,  in  the  form  of  military  orders  issued  by 
commanding  generals  during  the  period  of  military  government,  from  January  1, 
1899,  to  May  20,  1902;  (3)  By  the  Cuban  Congress,  during  the  period  of  the  first 
Republic,  from  May  20, 1902,  to  September  20, 1906 ;  (4)  By  Decrees  of  the  Provisional 
Government,  during  the  es  ablishment  of  provisional  administration  of  the  Republic, 
from  September  29,  1906,  to  Jafiuary  28,  1909,  and  (5)  By  the  Cuban  Congress  since 
the  establishment  for  the  second  time  of  the  Republic  on  the  last  named  date. 
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The  courts  and  their  jurisdiction. 

By  the  Organic  Law  of  the  Judiciary,  promulgated  by  Decree  No.  127,  of  the 
Provisional  Government,  dated  January  27,  1909,  the  territory  of  the  Repubhc  of 
Cuba  was  divided  for  judicial  purposes  into  districts  (distritos),  circumscriptions 
(partidos),  and  municipal  districts  (terminos  municipales). 

For  the  administration  of  justice  there  is  in  the  capital  of  the  Repubhc,  the 
Supreme  Court ;  in  each  district,  an  audiencia,  or  superior  court;  in  each  circumscrip- 
tion, one  or  more  courts  of  first  instance,  of  examination  and  correctional  courts; 
in  each  municipal  district,  one  or  more  municipal  courts.  There  are  six  judicial 
districts,  corresponding  to  the  six  provinces  into  which  the  Repubhc  is  divided, 
with  the  same  boundaries  and  extent  as  said  provinces.  The  judicial  circumscriptions 
comprise  the  territory  of  one  or  more  municipal  districts,  and  the  districts  of  muni- 
cipal courts  are  fixed  by  the  department  of  justice. 
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The  civil  jurisdiction  of  the  Supreme  Court  in  banc  comprises  the  following; 
the  cognizance  of  appeals  questioning  the  constitutionality  of  laws,  decrees,  regula- 
tions, orders  and  other  provisions  of  law;  the  cognizance  in  civil  or  contentious- 
administrative  matters,  of  appeals  for  annulment  of  judgment  or  review,  as  may 
be  proper,  based  on  the  unconstitutionaUty  of  a  law,  decree,  regulation,  order  or 
provision,  but  the  court  is  required  to  confine  its  decision  to  a  declaration  of  whether 
it  is  or  is  not  constitutional,  or  what  parts  thereof  bearing  on  the  question  at  issue 
are  unconstitutional ;  the  cognizance  of  aU  other  matters  which  the  laws  of  procedure 
or  other  laws  place  under  its  jurisdiction.  The  civil  and  contentious-administrative 
branch  of  the  Supreme  Court  has  jurisdiction  of  the  following  matters :  appeals  for 
annulment  of  judgment  and  review,  in  civil  matters;  in  contentious-administrative 
matters,  of  appeals  for  annulment  of  judgment  allowed  from  decisions  rendered 
in  first  and  last  instance  by  the  superior  courts,  or  audiencias,  of  appeals  from  rulings 
denying  the  above-mentioned  appeals,  and  writs  of  certiorari;  of  the  issues  to  be 
decided  in  civil  or  contentious-administrative  actions  in  which  the  judgments  of 
lower  courts  have  been  set  aside;  of  the  incidental  issues  regarding  the  hearing  of 
litigants  whom  the  Supreme  Court  has  adjudged  in  default;  and  the  enforcement 
in  Cuba  of  judgments  rendered  in  civil  matters  by  foreign  courts  in  accordance  with 
the  treaties  and  the  laws,  unless  by  the  said  treaties  the  matter  is  placed  under  the 
jurisdiction  of  other  courts.  The  civil  and  contentious-administrative  branch  of  the 
Supreme  Court  also  takes  cognizance  of  appeals  irom  decisions  of  the  Railway 
Commission. 

The  civil  jurisdiction  o  the  audiencias,  or  superior  courts,  comprises:  the 
cognizance  of  actions  brought  to  enforce  the  civil  liability  of  district  judges ;  and  the 
hearing  and  determination,  on  appeal,  of  the  civil  actions  and  matters  of  which 
courts  of  first  instance  may  have  taken  cognizance  in  the  first  instance.  In  conten- 
tious-administrative matters  the  audiencias  have  jurisdiction  of  the  appeals  which 
may  lie  under  the  law  from  the  decisions  of  the  provincial  and  mun  cipal  authori- 
ties and  bodies  of  their  districts.  The  Audiencia  of  Havana  has,  in  addition,  juris- 
diction of  appeals  in  contentious-administrative  channels  from  decisions  of  the 
members  of  the  cabinet  and  of  the  President  of  the  Republic  from  which  an  appeal 
lies  under  the  laws. 

Judges  of  first  instance  have  original  jurisdiction  in  aU  civU  actions,  excepting 
matters  placed  by  the  Law  of  the  Judiciary  under  the  jurisdiction  of  the  audien- 
cias, the  Supreme  Court,  or  the  municipal  courts,  and  they  have  jurisdiction  in  the 
special  proceedings  in  which  it  is  vested  in  them  by  the  laws.  They  also  have  appellate 
jurisdiction  in  matters  of  which  municipal  courts  take  cognizance  in  the  first  instance. 
Actions  to  enforce  the  civil  hability  of  municipal  judges  are  also  comprised  in  their 
jurisdiction. 

Courts  of  examination  and  correctional  courts  have  criminal  jurisdiction  only. 

The  civil  jurisdiction  of  the  municipal  courts  includes  the  cognizance  of  the 
special  proceedings  placed  under  them  by  the  law,  the  cognizance  of  actions  in  which 
the  interest  involved  does  not  exceed  three  hundred  dollars,  the  issue  of  preliminary 
orders  in  testamentary  or  intestate  proceedings,  when  proper  under  the  law,  in  places 
where  there  is  no  court  of  first  instance,  by  such  orders  being  understood  those  the 
purpose  of  which  is  to  protect  the  estate  of  the  deceased,  and  the  adoption  of  mea- 
sures which  do  not  admit  of  delay.  They  also  adopt  in  cases  which  cannot  be 
delayed  without  injury  to  the  parties,  the  measures  which  may  be  necessary,  for- 
warding both  in  thiis  as  in  the  preceding  case  the  proceedings  had  to  the  court  of 
first  instance.  Actions  of  unlawfid  detainer  also  come  under  their  jurisdiction. 


Procedure. 


The  judicial  procedure  in  civil  matters  is  of  two  classes :  the  contentious  proce- 
dure, and  the  so-called  voluntary  jurisdiction.  The  contentious  procedure  is  employed 
when  the  parties  disagree,  and  the  voluntary  jurisdiction  when  the  intervention 
of  the  court  is  necessary  merely  to  legalize  matters  which  are  not  contested. 

All  contentions  at  law  between  parties  for  which  no  special  procedure  is  prescrib- 
ed   are  heard   and  decided   in  so-called  declaratory  actions.    These  actions  are 
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divided  into  actions  of  greater  import,  actions  of  lesser  import,  and  oral  actions,  the 
determination  of  the  action  being  governed  by  the  amount  of  the  interest  involved. 

An  action  of  greater  import  is  begun  by  the  filing  of  a  complaint,  which  must 
state  succinctly  the  facts  and  the  principles  of  law  on  which  it  is  predicated,  and  the 
person  against  whom  it  is  directed.  After  the  complaint  has  been  filed,  accom- 
panied by  as  many  copies  as  there  are  defendants,  it  must  be  referred  to  the  latter, 
who  must  be  summoned  to  appeal  and  make  answer  within  a  certain  time.  If  the 
defendant  should  fail  to  appear  within  the  time  fixed,  the  plaintiff  may  petition 
the  court  for  judgment  in  default,  and  after  the  allowance  of  an  additional  period 
of  one-half  the  original  period  allowed  for  answer,  if  the  defendant  should  still  fail 
to  enter  an  appearance,  judgment  in  default  wUl  be  entered. 

Before  making  answer,  the  defendant  may  plead  dilatory  exceptions,  or  demur 
to  the  complaint,  on  the  ground  of  lack  of  jurisdiction  of  the  court,  want  of  personal- 
ity on  the  part  of  the  plaintiff  or  his  attorney,  want  of  personality  on  the  part  of 
the  defendant,  the  pendency  of  a  similar  action  in  another  court,  or  a  legal  defect 
in  the  complaint. 

After  the  admission  of  the  complaint  and  the  decision  in  favor  of  the  plaintiff 
of  the  exceptions  pleaded,  issue  must  be  joined  upon  answer  being  made  to  the 
complaint.  The  answer  must  be  filed  in  the  same  manner  as  the  complaint,  with 
the  copies  required  and  the  powers  of  attorney  necessary.  Peremptory  exceptions 
may  be  pleaded  in  the  answer,  as  well  as  any  dilatory  exceptions  which  may  not 
have  been  pleaded  in  time.    A  cross  complaint  may  also  be  embodied  therein. 

The  exceptions  and  the  cross  complaint  will  be  heard  and  determined  at  the 
same  time  and  in  the  same  manner  as  the  main  issue,  except  where  res  judicata  is 
pleaded,  which  plea  may  be  disposed  of  as  an  incidental  issue. 

Upon  reference  of  the  answer  to  the  plaintiff,  he  may  reply,  and  if  he  should 
do  so,  the  defendant  may  rejoin.  If  no  answer  is  made  to  the  complaint,  or  if  the 
reply  or  rejoinder  should  not  be  filed  in  due  time,  they  will  be  held  to  have  been 
filed  and  the  proceedings  will  foUow  their  natural  course. 

The  evidence  admissible  consists  of:  admissions  in  court;  pubHc  and  formal 
documents;  private  documents  and  correspondence;  books  of  merchants;  expert 
testimony;  judicial  inspection  and  the  testimony  of  witnesses. 

After  the  evidence  submitted  has  been  heard  or  admitted  and  made  a  part  of 
the  record,  the  parties  may  submit  their  arguments  orally  or  in  writing.  Written 
briefs  must  be  filed  if  neither  of  the  parties  should  request  a  public  hearing,  or  if 
one  of  the  parties  has  requested  it  and  the  other  has  objected. 

The  proceedings  in  the  respective  instance  are  closed  by  the  judgment,  whereby 
aU  matters  at  issue  must  be  decided,  and  if  interest,  damages,  etc.,  should  be  allowed 
therein,  the  net  amount  thereof  or  the  basis  of  settlement  must  be  stated.  If  an 
appeal  is  not  taken  therefrom  within  the  proper  time,  the  judgment  becomes  final. 

In  ordinary  actions  of  lesser  import,  the  procedure  is  very  similar  to  that  laid 
down  for  the  actions  of  greater  import.  The  periods  allowed  are  shorter,  except 
as  to  appeals.  Appearance  is  entered  at  the  same  time  as  answer  is  made,  and  if 
the  defendant  fails  to  make  answer  in  due  time,  judgment  in  default  is  entered 
without  further  proceedings.  The  only  pleadings  are  the  complaint  and  the  answer. 
AU  exceptions,  both  dilatory  and  peremptory,  must  be  pleaded  in  the  answer.  If 
the  cross  complaint  should  involve  an  amount  coming  under  an  action  of  greater 
import,  the  court  will  dismiss  it  without  recourse,  and  the  proceedings  will  continue 
their  course.  No  written  briefs  are  permissible,  and  the  arguments  must  be  oral. 
An  appeal  hes  from  the  judgment  rendered  both  for  review  and  a  stay  of  proceedings. 
Appeals  taken  from  rulings  during  the  course  of  the  proceedings  will  be  allowed, 
but  wUl  not  stay  the  hearing,  and  if  renewed  at  the  time  when  appeal  from  the 
judgment  is  taken,  both  appeals  wiU  be  heard  together. 

The  procedure  in  the  oral  action  is  much  more  rapid.  It  is  initiated  by  a  simple 
complaint  stating  the  name,  residence,  occupation  or  trade  of  the  complainant 
and  that  of  the  defendant  or  defendants;  the  basis  of  the  complaint;  the  date  it 
is  fUed;  the  signature  of  the  plaintiff  or  of  a  person  signing  at  his  request.  The 
necessary  number  of  copies,  governed  by  the  number  of  defendants,  must  accompany 
the  complaiat.  If  the  judge  holds  that  he  has  jurisdiction  in  the  matter,  he  will 
summon  the  parties  to  appear  before  him  at  a  certain  time.  At  this  hearing  the 
parties  wiU  submit  their  evidence,  which  wiU  be  attached  to  the  record.  Thereupon 
the  judge  wiU  render  judgment  on  the  same  or  on  the  next  day  at  the  latest.   If- 
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the  defendant  should  file  a  cross  complaint  exceeding  the  amount  which  can  be 
involved  in  an  oral  action,  the  court  will  reserve  his  right  of  action  on  rendering 
judgment. 

Appeals.  —  In  addition  to  the  ordinary  appeals  to  the  higher  court,  an  appeal 
for  annulment  of  judgment  may  be  taken  from  the  decision  of  the  appellate  court 
to  the  Supreme  Court  on  account  of  an  error  of  law  or  an  error  of  form. 

In  addition,  an  appeal  for  review  lies  to  the  Supreme  Court  in  extraordinary 
cases,  upon  the  discovery  of  new  evidence,  on  the  ground  that  the  judgment  was 
predicated  on  forged  documents,  that  evidence  had  been  withheld,  etc. 

The  procedure  in  bankruptcy  and  suspension  of  payments  of  merchants 
has  been  briefly  inserted  in  foot  notes  at  the  proper  places,  and  is  therefore  omit- 
ted here. 


CJominercial  Code. 


First  Book.    Merchants  and  Commerce  in  General. 


First  Title.    Merchants  and  acts  of  commerce. 

Art.  1.  The  following  are  merchants  for  the  purposes  of  this  Code:  1.  Persons 
who,  having  legal  capacity  to  engage  in  trade,  devote  themselves  thereto  habitually; 
—  2.  Commercial  and  industrial  associations  which  may  be  established  in  accor- 
dance with  the  provisions  of  this  Code^). 

2,  Acts  of  commerce,  whether  performed  by  merchants  or  others,  and  whether 
specified  in  this  Code  or  not,  shall  be  governed  by  the  provisions  contained  therein ; 
in  the  absence  of  appUcable  provisions,  by  the  commercial  usages  generally  observed 
in  the  respective  business  centre ;  and  in  the  absence  of  both  rules,  by  the  provisions 
of  the  common  law  2). 


^)  Articles  4  to  9,  and  11,  determine  the  persons  who  may  engage  in  trade;  articles  13  and 
14  the  persons  who  cannot  do  so,  and  article  15  the  conditions  under  which  foreigners  may 
trade. 

The  Supreme  Court  of  Spain  has  held  on  a  number  of  occasions,  and  particularly  in  its 
decisions  of  March  16,  1870,  and  December  12,  1889,  that  persons  who  incidentally  perform  a 
commercial  act  cannot  be  considered  merchants  for  the  purpose  of  benefiting  by  the  privileges 
granted  the  latter  by  reason  of  their  profession,  although  such  persons  are  subject  to  the  com- 
mercial laws  with  regard  to  any  controversies  which  may  arise  in  connection  with  their  trans- 
actions. 

With  regard  to  commercial  associations,  see  article  123. 

The  rating  of  the  merchants  or  manufacturer  or  proprietor  of  an  estabhshment  cannot 
be  proved  without  the  certificate  of  inscription  in  the  Commercial  Registry  (art.  I,  Civil  Order 
400,  Headquarters  Division  of  Cuba,  series  of  1900).  —  Merchants,  manufacturers,  owners  of 
estabhshments  or  of  vessels  can  only  quaUfy  as  such  by  means  of  the  corresponding  certificates 
issued  by  the  Mercantile  Registry  (art.  V,  Decree  No.  65,  of  the  Provisional  Governor,  January 
21,  1909). 

2)  The  term  "common  law"  refers  to  the  Civil  Code.  Art.  16  of  the  latter  provides: 
"In  matters  governed  by  special  laws,  the  deficiency  of  the  same  shall  be  supplied  by  the  provi- 
sions of  this  Code."  All  the  general  principles  contained  in  the  Civil  Code  relating  to  the 
capacity  of  persons,  and  particularly  those  relating  to  obligations  and  contracts,  embodied  in 
Titles  1  and  2  of  Book  IV,  in  so  far  as  not  expressly  repealed  by  conflicting  provisions  of  the 
Code  of  Commerce,  form  an  integral  part  of  the  law  merchant,  not  as  supplementary  law, 
but  appUcable  in  the  first  place  to  commercial  matters,  the  supplementary  law,  properly  so- 
called,  being  that  part  of  the  Civil  Code  containing  the  special  rules  governing  civil  contracts, 
which  are,  at  the  same  time,  commercial  contracts. 

The  Supreme  Court  of  Cuba  held  in  a  decision  of  March  11,  1902,  that  the  provisions  of 
the  Code  of  Commerce  are  the  only  provisions  applicable  to  commercial  acts,  and  that  only 
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Acts  of  commerce  shall  be  considered  those  comprised  in  this  Code,  and  any 
other  acts  of  a  similar  character i). 

3.  A  legal  presumption  of  the  habitual  engagement  in  commerce  shall  exist 
from  the  moment  the  person  intending  to  engage  therein  shall  advertise,  by  means 
of  circulars,  newspapers,  handbills,  signs  exhibited  to  the  public,  or  in  any  other 
manner  whatsoever,  an  establishment  the  purpose  of  which  is  to  conduct  any  com- 
mercial business  2). 

4.  Persons  having  the  following  qualifications  shall  have  legal  capacity 
to  engage  habitually  in  commerce :  1.  To  have  attained  the  age  of  twenty- 
one  years;   —  2.  Not  to   be  subject  to   the  power   of   the  father  or   mother^), 


in  the  absence  of  such  provisions  can  the  usages  of  commerce  and  the  rules  of  the  common 
law  be  appUed. 

With  regard  to  the  value  of  the  usages  of  commerce  in  the  law  merchant,  what  is  said 
thereon  in  the  preamble  or  introduction  to  the  Code  of  Commerce  presented  to  the  Spanish 
Cortes  on  March  20,  1882,  explaining  the  amendments  introduced  in  the  Code,  is  important; 
this  report  may  be  considered  the  best  commentary  on  the  Code  of  Commerce,  and  for  this 
reason  sections  thereof  wiU  be  reproduced  when  occasion  arises.  The  paragraphs  referred  to 
state: 

"But  the  undersigned  Minister  must  state,  in  order  to  avoid  any  wrong  interpretation, 
that  the  usages  of  commerce  are  recognized  in  the  biU,  not  as  a  law  of  customs,  but  as  rules 
to  be  applied  in  particular  cases  which  may  arise,  either  to  supply  the  clauses  generally  embo- 
died in  commercial  instruments,  or  to  determine  the  meaning  of  obscure,  concise  or  incorrect 
terms  usually  employed  by  merchants,  and,  finally,  to  give  to  the  act  or  contract  in- 
volved the  effect  which  it  should  naturally  produce  according  to  the  presumed  intention  of  the 
parties." 

1)  In  the  report  accompanying  the  bill  it  is  said  that  after  having  vainly  sought  for  a 
sufficiently  comprehensive  form  which  might  determine  and  define  what  is  understood  by 
commercial  acts,  the  article  had  been  adopted  in  the  form  in  which  it  appears  in  the  Code, 
"leaving  the  classification  of  the  acts,  as  they  may  arise  in  the  development  of  commerce,  to 
the  good  judgment  of  the  merchants  and  to  the  experience  and  practical  spirit  of  judges  and 
courts". 

2)  According  to  a  decision  of  the  Supreme  Court  of  Spain  of  June  7,  1871,  even  though 
cpnmaercial  transactions  be  habitually  conducted  for  the  account  of  another,  the  person  con- 
ducting the  same  must  be  considered  a  merchant. 

The  same  court  held,  on  January  20,  1872,  that  the  habitual  exercise  of  commerce  is 
undoubtedly  shown  by  an  uninterrupted  series  of  commercial  acts;  but  the  same  intention  may 
be  manifested  by  a  single  act,  either  in  an  express  manner  by  advertisements  or  the  distribution 
of  circulars,  or  in  an  implied  manner,  by  throwing  open  to  the  public  a  store  or  shop;  and  on 
June  14,  1883,  the  court  held  that  a  person  who  engages  habitually  and  ordinarily  in  the  pur- 
chase of  grain  for  the  manufacture  and  sale  of  flour,  must  be  considered  a  merchant  even  though 
he  does  not  appear  upon  the  register  of  merchants  and  has-  not  advertised  by  means  of  news- 
papers, handbUls,  or  permanent  posters  or  signs,  the  latter  constituting  merely  a  case  in  which 
habitual  engagement  in  commerce  is  presumed  for  legal  purposes. 

The  Supreme  Court  of  Cuba  held  in  a  decision  of  August  5,  1904,  that  the  provisions  of 
this  article  are  not  violated  by  a  judgment  which  holds  that  a  person  who  did  not  establish  at 
the  trial  the  performance  of  any  act  tending  to  show  that  he  had  a  commercial  establishment, 
is  not  a  merchant;  and  in  a  previous  decision  of  November  20,  1899,  the  same  court  held 
that  a  barber's  shop  is  not  a  commercial  establishment,  because  no  exchange  of  products  takes 
place  therein,  there  being  present  only  a  trade,  or  personal  industry,  involving  .the  hire  of 
services. 

3)  Art.  154  of  the  Civil  Code  provides  that  the  father,  and,  in  his  absence,  the  mother, 
has  the  parental  power  over  their  children  who  are  not  emancipated.  According  to  art.  167 
of  the  said  Code,  parental  power  is  terminated:  1.  By  the  death  of  the  parents  or  of  the  child; 
—  2.  By  emancipation;  —  3.  By  the  adoption  of  the  child. 

Arts.  168  to  171  of  said  Code  prescribe  the  cases  in  which  the  father,  or  the  mother,  in  a 
proper  case,  loses  the  parental  power  over  their  children. 

Emancipation  is  obtained  (art.  314  of  the  CivU  Code),  upon  attaining  majority,  upon 
marriage,  in  the  case  of  minors,  and  by  grant  of  the  father  or  mother  having  the  parental  power. 
Majority  begins  upon  the  attainment  of  23  years  of  age  (art.  320,  Civil  Code),  and  a  person  of 
age  who  is  not  otherwise  disqualified,  is  capable  of  performing  all  acts  for  which  a  special  age 
is  not  required.  Marriage  carries  the  right  of  emancipation  (art.  315,  Civ.  Code),  with  the  follow- 
ing limitations:  If  the  husband  be  under  eighteen  years  of  age  (art.  59,  Civil  Code)  he  cannot 
manage  his  property  without  the  consent  of  his  father,  and  in  the  latter's  absence,  without 
that  of  his  mother,  and  in  the  absence  of  both,  without  that  of  his  guardian.  Nor  can  he  appear 
in  court  without  the  assistance  of  the  said  persons.  And  whether  he  is  over  eighteen  years  of  age 
or  not,  he  cannot,  until  he  attains  his  majority,  borrow  money,  or  encumber  or  ahenate  the 
real  property  of  the  conjugal  partnership,  without  the  consent  of  his  father,  mother,  or  guardian. 
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or  to   marital   authority i);  —  3.   To  have  the  free  disposition  of  one's  pro- 
perty 2). 

5.  Persons  under  twenty-one  years  of  age  and  incompetents  3)  may,  through 
their  guardians,  continue  the  commerce  in  which  their  parents  or  predecessors 
in  interest  may  have  been  engaged.  If  the  guardians  should  lack  legal  capacity  to 
trade,  or  be  subject  to  some  incompatibility,  they  shall  be  obHged  to  appoint  one 
or  more  factors  having  the  legal  qualifications,  who  shall  replace  them  in  the 
exercise  of  commerce*). 

6.  A  married  woman,  over  twenty-one  years  of  age,  may  engage  in  trade  with 
the  authority  of  her  husband,  embodied  in  a  pubUo  iastrument^)  which  shall  be 
recorded  in  the  Commercial  Registry. 

1)  Marital  authority'is  established  by  marriage,  during  which  the  personality  of  the  wife 
disappears,  the  husband  legally  representing  her,  according  to  the  provisions  of  art.  60  of  the 
Civil  Code.  Unmarried  women  and  women  whose  husbands  have  been  adjudged  guilty  by  a 
final  decree  of  divorce;  who  have  legally  been  declared  absentees;  who  are  serving  sentences 
which  carry  with  them  civil  interdiction,  or  who  are  subject  to  guardianship  on  account  of 
manifest  incapacity,  are  not  subject  to  marital  authority. 

This  article  and  the  following  specify  the  acts  which  a  married  woman  may  not  perform; 
art.  62  refers  to  acts  performed  in  violation  of  the  provisions  of  the  said  articles,  and  art.  63  treats 
of  the  acts  a  married  woman  may  perform  without  the  consent  of  her  husband.  See  also  arts.  6 
and  12  of  this  Code. 

2)  There  is  some  obscurity  and  confusion  as  to  the  meaning  of  this  provision,  because 
as  a  matter  of  fact,  the  question  of  having  the  free  disposition  of  one's  property  is  regulated 
by  the  civil  law,  and  particularly  by  arts.  59,  200,  314  to  320,  322  and  324  of  the  Civil  Code, 
which  are  fundamental  in  character ;  and  in  view  of  the  provisions  of  the  said  articles  it  may  be 
affirmed  that  no  minor,  that  is  to  say,  no  person  under  23  years  of  age,  even  though  he  shall 
have  attained  the  age  of  21,  has  "the  free  disposition  of  his  property."  If  these  words  of  the 
Code  of  Commerce  were  literally  construed  in  relation  with  the  provisions  of  the  Civil  Code, 
the  application  of  this  article  would  be  useless  in  practice,  because  no  person  could  engage 
in  commerce  upon  attaining  21  years  of  age.  The  antinomy  observed  between  these  two  bodies 
of  law  has  resulted  in  the  practice  (as  we  know  of  no  judicial  decision  construing  it)  of  consi- 
dering as  the  equivalent  of  a  judicial  decision  what  is  said  thereon  in  the  report  accompanying 
the  Code,  viz.:  "The  incapacity  of  a  minor  being  founded  on  the  fact  that  all  of  his  faculties 
have  not  been  fully  developed,  and  that  he  lacks  personality  while  under  parental  power, 
it  is  evident  that  if  this  subjection  be  terminated  by  emancipation  and  it  be  established 
that  he  has  abUity  sufficient  to  manage  his  property,  there  should  be  no  objection  whatsoever 
to  consider  that  he  has  the  same  capacity  which  is  acknowledged  in  a  general  way,  in 
every  person,  by  the  mere  fact  of  his  attaining  majority.  For  this  reason,  a  minor,  in  whom 
these  conditions  are  present,  is  considered  ia  the  biU  to  he  of  age,  for  all  civil  purposes, 
with  the  power  to  mortgage  and  alienate  his  real  property  without  the  necessity  of  first 
obtaining  authority  from  the  court,  and  without,  on  the  other  hand,  being  allowed  the 
benefit  of  restitution,  of  which  right  he  is  deprived  absolutely.  But  for  this  purpose  it  shall 
be  necessary  that  he  shall  have  attained  the  age  of  twenty-one  years,  which  age  has  been 
fixed  in  the  bill  in  lieu  of  the  age  of  twenty  specified  in  the  present  Code,  following  the  general 
rule  observed  in  foreign  laws,  which  fix  this  age  as  the  age  at  which  minors  may  engage 
in  trade." 

The  Supreme  Court  of  Spain  has  held  that  art.  4  of  the  Code  of  Commerce  is  Umited  to 
a  determination  of  the  qualifications,  —  one  of  which  is  the  attainment  of  the  age  of  twenty- 
one  years,  —  which  together  are  necessary  to  engage  in  commerce,  and  consequently,  its  text 
does  not  permit  a  person  who  performs  acts  as  a  merchant  without  having  any  other  qualifi- 
cation than  the  said  age  to  be  considered  a  merchant;  and  it  is  not  possible  in  any  way  to  deduce 
that  acts  of  commerce  performed  by  a  person  who  is  neither  a  merchant  nor  engaged  habitu- 
ally in  commerce,  and  is  under  legal  age  (that  is  to  say,  under  23  years  of  age),  are  vaUd  merely 
because  the  person  performing  them  was  over  twenty-one  years  of  age  at  the  time  thereof 
(Decision  of  May  8,   1901). 

3)  Incompetents  are,  in  addition  to  persons  under  age,  persons  not  legally  emancipated, 
or  persons  who  have  not  been  declared  as  of  legal  age,  if  orphans;  insane  and  demented  persons, 
even  though  they  have  lucid  intervals,  and  deaf  mutes  unable  to  read  and  write ;  persons  who 
have  been  declared  prodigals  by  a  final  judgment,  and  persons  who  are  under  civil  interdiction 
(art.  200,  Civ.  Code).  The  penalty  of  civil  interdiction  deprives  the  person  suffering  it  of  the 
right  of  parental  power,  guardianship,  participation  in  the  family  council,  marital  authority, 
the  administration  of  property,  and  the  right  to  dispose  of  one's  own  property  by  acts  inter 
vivos  (art.  41,  Penal  Code). 

*)  According  to  subdivision  4  of  art.  269  of  the  Civil  Code,  a  guardian  requires  the  autho- 
rity of  the  family  council:  "To  continue  the  commerce  or  industry  in  which  the  incompetent 
or  his  ascendants,  or  those  of  a  minor,  may  have  been  engaged." 

6)  A  pubUo  instrument  is  one  authorized  by  a  Notary. 
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7.  It  shall  also  be  presumed  that  a  married  woman  is  authorized  to  trade  when 
she  engages  in  commerce  with  the  knowledge  of  her  husband^). 

8.  The  husband  may  freely  revoke  the  permission  expressly  or  impliedly  given 
to  his  wife  to  trade,  by  embodjdng  such  revocation  in  a  public  instrument,  which  shall 
also  be  recorded  in  the  commercial  registry  and  pubUshed  in  addition  in  the  official 
periodical  of  the  town,  if  there  be  any,  or  otherwise,  in  that  of  the  province,  and 
advising  her  correspondents  of  the  revocation  by  means  of  circulars. 

This  revocation  shall  in  no  case  prejudice  rights  acquired  prior  to  its  publication 
in  the  official  periodical  2). 

9.  A  woman  who  is  engaged  in  commerce  at  the  time  she  contracts  marriage 
shall  require  the  permission  of  her  husband  to  continue  therein. 

The  presumption  shall  be  that  this  permission  has  been  granted,  unless  the 
husband  shall  publish,  in  the  manner  prescribed  in  the  next  preceding  article,  that 
his  wife  has  ceased  to  engage  in  commerce. 

10.  If  the  wife  shall  engage  in  commerce  in  the  cases  mentioned  in  articles  6, 
7,  and  9  of  this  Code,  her  dowry  and  paraphernal  property^),  and  all  the  property 
and  rights  which  both  husband  and  wife  may  have  in  the  conjugal  community  or 
partnership,*)  shall  be  liable  in  solidum  for  the  results  of  her  commercial  transactions, 
the  wife  having  the  right  to  alienate  or  mortgage  her  personal  private  property, 
as  well  as  that  held  in  common. 

The  private  property  of  the  husband  may  also  be  alienated  or  mortgaged  by 
the  wife,  if  the  authority  granted  by  the  former  was  or  is  extended  to  include  the  same. 

11.  A  married  woman  over  twenty-one  years  of  age  may  also  engage  in  trade, 
if  she  is  included  in  any  of  the  following  cases :  1.  If  she  is  separated  from  her  husband 
by  a  final  decree  of  divorce^ ) ;  —  2.  If  her  husband  is  under  guardianship  S) ;  —  3.  If 

1)  Unless  the  contrary  shall  appear  in  a  pubUc  instrument  recorded  in  the  Commercial 
Registry,  the  presumption  is  that  she  trades  with  the  consent  of  her  husband. 

'■')  Art.  65  of  the  Civil  Code  provides  that:  "Only  the  htxsband  and  his  heirs  may  demand 
the  annulment  of  acts  performed  by  his  wife  without  proper  permission  or  authority." 

3)  Dowry  property  is  that  which  the  wife  brings  to  the  marriage  when  she  contracts  it, 
and  the  property  she  acquires  during  the  continuation  thereof,  by  inheritance,  legacy,  or  do- 
nation, as  part  of  such  dowry;  also  real  property  acquired  during  the  marriage  by  exchange 
for  other  dowry  property;  that  acquired  under  a  right  of  redemption  held  by  the  wife;  that 
acquired  by  dehvery  in  payment  of  the  dowry,  or  by  purchase  with  money  which  forms  part 
of  the  dowry  (arts.  1336,  1337  Civil  Code).  Paraphernal  property  is  that  which  the  wife  brings 
in  marriage  in  addition  to  the  dowry,  and  that  which  she  acquires  after  the  constitution  of  the 
latter  without  adding  it  thereto  (art.  1381,  Civil  Code).  Hence  the  paraphernal  or  dowry  char- 
acter of  the  property  is  determined  merely  by  the  will  of  the  wife  or  of  the  person  who 
gave  or  conveyed  the  property  to  her. 

*)  Ganancial  property  (that  is  to  say  that  belonging  to  the  conjugal  partnership)  is:  1.  That 
acquired  for  a  valuable  consideration  during  the  marriage  at  the  cost  of  the  common  funds, 
whether  the  acquisition  be  made  for  the  commimity  or  for  one  of  the  spouses  only.  —  2.  That 
obtained  through  the  industry,  or  with  the  salary  or  labor  of  the  spouses  or  of  either  of  them ; 
—  3.  The  fruits,  income  or  interest  received  or  accruing  during  the  marriage  from  the  com- 
mon property  or  the  private  property  of  each  of  the  spouses. 

5)  For  a  final  decree  of  divorce  to  produce  this  effect,  it  is  necessary  that  the  judgment 
rendered  should  find  the  husband  to  be  the  guilty  party,  as  a  woman  separated  from  her 
husband  by  a  final  judgment  holding  her  to  be  the  guilty  party  cannot  trade,  because  she  does 
not  enjoy  the  free  disposition  of  her  property,  inasmuch  as  the  fit.h  subdivision  of  art.  73  of 
the  Civil  Code,  which  speaks  of  the  effects  of  divorce,  provides  that  an  innocent  husband  shall, 
if  he  has  it,  retain  the  management  of  the  property  of  the  wife,  who  shall  be  entitled  to  support 
only.  And,  on  the  other  hand,  if  the  innocent  husband  did  not  have  the  management  of  the 
property  of  the  guilty  wife,  the  products  of  such  administration  would  always  be  subject  to 
the  matrimonial  charges,  partaking  as  they  do  of  the  character  of  acquests  and  gains,  —  which 
in  the  case  in  question  may  be  disposed  of  by  the  husband,  —  and  a  wife  held  to  be  the  guilty 
party  in  a  divorce,  would  always  be  disqualified  to  engage  in  trade  (arts.  1401  and  1412,  Civil 
Code). 

^)  According  to  art.  200  of  the  Civil  Code,  in  addition  to  minors  who  have  not  been  eman- 
cipated, to  whom  this  article  of  the  Code  of  Conunerce  does  not  refer,  as  marriage  produces 
emancipation,  the  following  persons  are  subject  to  guardianship:  Insane  or  demented  per- 
sons, even  though  they  have  lucid  intervals;  deaf-mutes,  unable  to  read  and  write;  persons 
who  have  been  declared  prodigals  by  a  final  judgment  and  persons  who  are  under  civU  inter- 
diction. 

The  antinomy  existing  between  the  Civil  Code  and  the  Code  of  Commerce  is  also  evident 
in  this  article.  The  report  accompanying  the  bill  states  that  in  the  cases  provided  for  therein, 
a  wife  does  not  require  any  authority  to  engage  in  trade,  because  it  appears  but  logical   to 
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her  husband  in  absent,  his  whereabouts  being  unknown,  and  his  return  not  expected^) ; 
—  4.  If  her  husband  is  serving  a  sentence  of  civil  interdiction 2). 

12.  In  the  cases  referred  to  in  the  next  preceding  article,  only  the  private 
property  of  the  wife,  and  that  belonging  to  the  conjugal  community  or  partnership 
which  may  have  been  acquired  with  the  products  of  commerce,  shall  be  liable  for 
the  results  thereof,  and  the  wife  shall  have  the  right  to  alienate  or  mortgage  either. 
Upon  the  absence  of  the  husband  having  been  legally  declared,  the  wife  shall  have 
in  addition  the  powers  granted  her  in  such  case  by  the  common  law  3). 

13.  The  following  cannot  engage  in  trade  nor  assume  any  direct  administrative 
or  economic  office  or  intervention  in  commercial  or  industrial  associations*):  1.  Per- 
sons sentenced  to  civil  interdiction,  until  they  shall  have  served  their  sentence  or 
been  amnestied  or  pardoned;  —  2.  Persons  adjudged  bankrupts,  until  they  shall  have 
obtained  their  discharge,  or  until  they  shall  have  been  authorized  under  an  agree- 

assmne  that  her  incapacity  disappears  when  the  husband  is  not  in  a  position  to  exercise  his 
directive  power  and  the  supremacy  corresponding  to  him  in  the  marriage,  either  owing  to  his 
incompetency,  as  when  he  is  subject  to  guardianship,  or  owing  to  his  hving  away  from  his 
family  and  his  whereabouts  being  unknown,  or  because  of  being  subject  to  a  penalty  of  inter- 
diction. With  regard  to  the  last  named  circumstance,  the  provision  is  redundant,  as  at  the 
present  time  it  is  included  in  the  first  case,  in  that  according  to  art.  200  of  the  Civil  Code  per- 
sons under  interdiction  are  subject  to  guardianship;  but  where  some  confusion  can  arise  is  in 
the  case  of  prodigals,  they  being  also  subject  to  guardianship,  without,  however,  the  circum- 
stance alleged  in  the  report  to  justify  this  article  being  present,  that  is  to  say,  the  inability 
of  the  husband  to  exercise  his  power,  as  according  to  art.  224  of  the  Civil  Code,  a  declaration 
of  prodigality  does  not  entail  the  loss  of  the  marital  authority.  Is  this  to  be  understood  in  the 
sense  that  the  wife  of  a  prodigal  requires  authority  to  engage  in  trade?  According  to  the  said 
article  of  the  Civil  Code  in  relation  with  art.  6  of  the  Code  of  Commerce,  it  appears  that  it  is 
required;  if  the  hteral  text  of  the  first  subdivision  of  art.  11  of  the  latter  Code  is  considered, 
in  relation  with  art.  200  of  the  Civil  Code,  it  does  not  appear  to  be  necessary.  The  legislator 
or  the  courts  will  have  to  decide  this  question,  which  fortunately  will  rarely  arise  in  practice, 
or  at  least  with  not  as  much  frequency  as  the  other  cases  noted  for  the  sole  purpose  of  calling 
the  attention  of  our  legislators  to  the  matter  when  the  work  of  amending  or  adapting  the 
existing  laws  to  the  present  situation  is  undertaken.    (Betancourt.) 

1)  This  article  agrees  to  a  certain  extent  with  the  provisions  of  articles  225,  229,  1436 
and  1441  of  the  Civil  Code,  but  art.  1444  is  a  direct  exception,  because  according  to  the  latter 
a  married  woman  cannot  ahenate  nor  encumber  during  the  marriage,  without  authority  from 
the  court,  the  personal  property  which  may  have  been  allotted  to  her  in  case  of  separation  of 
property,  nor  that  the  administration  of  which  may  have  been  transferred  to  her,  because 
according  to  this  provision  of  the  Code  of  Commerce  and  the  section  of  the  report  thereon,  a 
wife  does  not  require  any  authority  whatsoever  for  these  acts. 

2)  See  note  3,  p.  23.  In  accordance  with  the  provisions  of  art.  229  of  the  Civil  Code,  the  wife 
of  a  person  serving  a  sentence  of  civil  interdiction  exercises  the  parental  power  over  their  com- 
mon children  while  the  interdiction  lasts,  if  she  be  of  age,  but  if  she  be  a  minor  she  is 
subject  to  the  direction  of  her  father,  or  mother,  in  a  proper  case,  or  in  the  absence  of  both, 
of  her  guardian. 

3)  The  powers  referred  to  in  this  paragraph  are  enumerated  in  arts.  183,  187,  188,  220, 
and  1436  of  the  Civil  Code. 

*)  Art.  13  refers  to  absolute  incapacities  and  art.  14  to  relative  incapacities,  or  rather, 
to  incompatibilities,  as  they  are  called  in  the  report  accompanying  the  bill,  to  distinguish  them 
from  the  former,  regarding  which  it  says  that  it  would  not  be  just  to  place  on  the  same  level 
the  acts  of  incompetents  and  those  of  persons  subject  to  incompatibilities;  for  this  reason  the 
provision  of  the  former  Code  which  held  such  acts  to  be  void  has  been  eliminated,  "leaving 
them  subject  solely  to  the  penalties  established  by  the  regulations  governing  their  respective 
offices  or  professions."  These  two  articles,  in  addition  to  making  the  enumeration  they  con- 
tain, refer  in  their  last  paragraphs  to  persons  who  are  not  permitted  to  trade  under  special 
laws  or  provisions.  As  to  incapacities,  we  do  not  recollect  the  existence  of  any  provision  in  our 
positive  law  in  force  which  establishes  any  in  addition  to  those  enumerated  in  this  Code;  be- 
cause the  prohibition  regarding  clerics  and  monks,  contained  in  subdivisions  1  and  2  of  art.  8 
of  the  former  Code,  we  do  not  consider  in  force,  as  it  has  been  eliminated  from  this  Code,  and 
because  we  seriously  doubt  whether  the  provisions  of  Law  46,  Title  VI,  Partida  3,  form  part  of  our 
present  body  of  legislation,  as  some  persons  maintain  (Betancourt). 

With  regard  to  the  incompatibihties  mentioned  in  art.  14,  we  do  not  recollect  any 
others  in  addition  to  those  enumerated  in  the  Code,  as  the  provisions  of  the  Spanish  Notarial 
Law  relating  thereto  was  repealed  when  art.  27  thereof  was  amended  by  Civil  Order  No.  112, 
series  of  1900.  Some  commentators  include  registrars  of  property  among  the  persons  disquali- 
fied to  engage  in  commerce,  on  the  ground  that  they  hquidate  the  tax  on  the  conveyance  of 
property.  If  this  be  the  reason,  it  no  longer  exists  in  Cuba,  because  registrars  were  deprived 
of  this  duty  by  art.  I  of  Civil  Order  No.  21,  series  of  1900. 
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ment  accepted  at  a  general  meeting  of  creditors  and  approved  by  the  court,  to  con- 
tinue at  the  head  of  their  establishments,  the  discharge  in  such  case  to  be  considered 
limited  to  the  terms  of  the  agreement^) ;  —  3.  Persons  who,  under  special  laws  or 
provisions,  cannot  engage  in  trade  2). 

14.  The  following  are  forbidden  to  engage  in  a  commercial  occupation,  either 
on  their  own  account  or  for  the  account  of  another,  or  to  assume  any  direct  adminis- 
trative or  economic  office  or  intervention  in  commercial  or  industrial  associations, 
within  the  bounds  of  the  districts,  provinces  or  towns  in  which  they  discharge 
their  duties:  1.  Justices,  judges,  and  officials  of  the  department  of  pubhc  prose- 
cution^).  This  provision  shall  not  apply  to  municipal  mayors,  judges,  and  prose- 
cuting attorneys,  nor  to  persons  who  discharge  judicial  or  prosecuting  functions 
temporarily;  —  2.  Administrative,  economic  or  mihtary  commanders  of  districts, 
provinces,  or  garrisons ;  —  3.  Employees  connected  with  the  collection  and  adminis- 
tration of  public  funds  of  the  State,  appointed  by  the  Government.  Persons  who 
administer  and  collect  under  contract,  and  their  representatives,  are  excepted ;  — 
4.  Stock  and  commercial  brokers,  of  whatsoever  class*) ;  —  5.  Persons  who,  under 
special  laws  or  provisions,  cannot  engage  in  trade  in  certain  territory. 

15.  Foreigners  and  companies  constituted  in  a  foreign  country  may  engage 
in  trade  in  Cuba^),  subject  to  the  laws  of  their  country,  in  so  far  as  their  capacity 
to  enter  into  contracts  is  concerned,  and  to  the  provisions  of  this  Code  in  ever3^hing 
pertaining  to  the  establishment  of  their  business  within  Cuban  territory,  their 
commercial  transactions,  and  the  jurisdiction  of  the  courts  of  the  nation^). 

1)  See  art.  870  et  aeq.  of  this  Code. 

2)  See  art.  14  and  note  4,  p.  25. 

3)  Art.  56  of  the  Organic  Judiciary  Law  provides:  "No  official  of  the  Judiciary  shall: 
1.  be  interested  in  any  civil  or  mercantile  business  or  undertaking,  the  benefits  or  losses  of 
which  may  be  realized  or  incurred  in  the  territory  in  which  such  official  exercises  jurisdiction. 
There  shall  be  excepted  from  this  prohibition  the  acquisition,  preservation  and  ahenation  of  pro- 
perty and  pubKc  collateral,  involving  only  the  administration  of  his  private  fortune  or  that 
of  his  wife  or  unemancipated  children,  but  no  stock  operations  or  other  business  undertaken 
with  the  object  of  gain:  —  2.  be  partner,  director,  manager,  administrator  or  counsellor  of  any 
civil  or  mercantile  company,  the  object  of  which  is  enrichment  or  gain  in  the  territory  in  which 
he  exercises  his  functions."  Art.  57  provides  that  these  provisions  shall  not  apply  to  municipal 
judges. 

The  Chamber  of  Administration  of  the  Supreme  Court  of  Spain  and  the  Council  of  State 
have  held  that  the  receivership  of  a  bankrupt  company  was  included  in  this  incompatibility. 

*)  This  prohibition  is  repeated  in  art.  96  of  the  Code  and  its  violation  is  punishable  under 
art.  97. 

s)  The  text  said  Spain,  but  Cuba  has  been  substituted  therefor,  and  a  similar  substitution 
will  be  made  in  every  case,  although  there  is  no  law  authorizing  such  substitution. 

^)  This  article  is  in  harmony  with  the  provisions  of  subdivisions  4  and  5  of  art.  10  of  the 
Constitution,  according  to  which  foreigners  are  on  an  equality  with  Cubans  as  to  the  obligation 
of  obeying  the  laws  and  other  legal  provisions  in  force  in  the  Republic,  and  their  submission 
to  the  jurisdiction  and  decisions  of  the  courts  and  other  authorities  of  the  Republic.  —  It  is 
also  in  harmony  with  the  following  articles  of  the  Alien  Law:  "Art.  40.  Foreigners  may  engage 
in  commerce,  both  wholesale  and  retail;  but  subject  to  the  provisions  of  the  Code  of  Commerce 
and  the  other  laws  and  regulations  or  provisions  governing  the  matter."  "Art.  42.  They 
shall  also  (be  subject  to  the  Cuban  Courts)  in  aU  actions  brought  by  or  against  them  for  the 
enforcement  of  obligations  contracted  within  or  without  Cuba  in  favor  of  Cubans,  or  which 
involve  the  ownership  or  possession  of  property  situated  in  Cuban  territory."  "Art.  43.  The 
Cuban  courts  shall  have  jiirisdiction  and  must  take  cognizance  of  actions  between  foreigners 
instituted  therein  involving  the  performance  of  obligations  contracted  or  to  be  performed 
in  Cuba."  "Art.  47.  Foreigners,  as  such,  shall  not  enjoy  any  special  jurisdiction  or  privilege, 
and  shall  be  subject  to  the  same  courts  which,  according  to  the  cases,  take  cognizance  of  the 
affairs  of  Cubans." 

The  Supreme  Court  of  Cuba  held  in  a  decision  of  October  25,  1909,  that  a  foreign  company 
having  its  domicile  in  Liverpool  having  been  made  the  defendant  in  an  action  on  account  of 
an  obligation  it  had  contracted  in  Cuba  through  an  agent  or  representative  in  favor  of  a  Cuban 
company,  the  national  courts  had  jurisdiction  to  take  cognizance  of  the  action,  especially  so  when 
the  jurisdiction  of  the  said  courts  would  be  imposed  by  the  necessity  of  administering  justice 
to  a  subject  of  the  State,  because  the  defendant  company  owning  property  in  the  country, 
which  had  been  attached  in  these  proceedings,  if  the  jurisdiction  of  the  British  courts  were 
accepted  and  the  judgment  of  the  latter  were  not  to  be  executed  here,  on  account  of  no  re- 
ciprocal agreements  existing,  the  said  property  would  be  extended  an  unjust  immunity  to 
the  prejudice  of  a  citizen  who  had  entered  into  a  contract  in  Cuba,  under  the  protection  of 
her  laws. 
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The  provisions  of  this  article  shall  be  understood  as  without  prejudice  to  what 
may  be  established,  in  particular  cases,  by  treaties  and  conventions  with  other 
powers. 

Second  Title.    Commercial  registries/) 

16.  A  commercial  registry  shall  be  opened  in  the  capital  of  every  province^), 
and  shall  consist  of  two  independent  books,  in  which  shall  be  recorded:  1.  Private 
merchants^);  —  2.  Associations. 

In  coast  provinces  and  in  inland  provinces  where  it  may  be  considered  advisable 
on  account  of  the  existence  of  a  service  of  navigation,  the  registry  shall  contain 
a  third  book  for  the  registration  of  vessels*). 

1)  By  Presidential  Decree  No.  1123,  of  October  25,  1909,  a  General  Register  of  banks 
and  conuneroial  undertakings  and  joint  stock  companies  or  corporations  was  created,  to  be 
kept  by  the  Bureau  of  Commerce  and  Industry  of  the  Department  of  Agriculture,  Commerce 
and  Labor.    This  decree  is  inserted  below. 

By  Royal  Decree  of  February  12,  1886,  the  provisional  Commercial  Registry  Regulations 
put  into  force  in  Spain  by  Royal  Decree  of  December  21,  1885,  were  extended  to  Cuba,  with 
some  modifications.  These  regulations  went  into  effect  in  Cuba  on  May  1,  1886,  and  the  new 
conunercial  registries  were  established,  which  continued  to  be  governed  by  the  provisions 
of  this  Title  of  the  Code  and  of  the  said  Regulations,  until  the  promulgation  of  Civil  Order  400, 
of  September  28,  1900,  published  in  the  Gazette  of  September  30,  which  made  most  important 
changes  on  the  subject.  Subsequently  the  Provisional  Government  issued  two  decrees  on  the 
subject,  —  Nos.  1056  and  1105,  of  October  31  and  November  21,  1908,  respectively,  —  which 
further  amended  the  Code  and  Order  No.  400,  aforesaid,  in  some  particulars.  These  changes 
and  amendments  wiU  be  inserted  as  additions  or  foot-notes  in  the  proper  places. 

2)  In  compliance  with  the  provisions  of  this  article,  art.  1  of  the  Regulations  referred  to 
in  the  preceding  note  provided  that  a  Commercial  Registry  should  be  established  beginning 
May  1,  1886,  in  each  of  the  capitals  of  the  six  provinces  of  Cuba.  This  was  done  and  the  ser- 
vice was  temporarily  entrusted  to  the  Registrars  of  Property  by  art.  2,  which  prescribed: 

"2.  Until  commercial  registrars  shall  be  appointed  in  the  manner  prescribed  by  art.  2 
of  the  said  (Commercial)  Code,  the  registrars  of  property,  or,  in  their  absence,  the  prosecuting 
attorney  of  the  municipal  court,  shall  assume  provisional  charge  of  said  offices  and,  in  so  far 
as  this  service  is  concerned,  shall  be  under  the  immediate  jurisdiction  of  the  Director  General 
of  civil  and  property  registries  and  notarial  offices." 

This  provision  was  amended  by  the  fourth  transitory  provision  of  Order  No.  400,  Head- 
quarters Division  of  Cuba,  series  of  1900,  as  follows: 

"4.  Until  the  Department  of  Justice  appoints  the  Mercantile  Registrars  who  are  to  take 
charge  of  the  Registries,  these  shall  continue  temporarily  in  charge  of  the  Registrars  of  Pro- 
perty in  the  capitals  of  the  Provinces  who  have  them  at  present,  in  so  far  as  the  books  belong- 
ing to  merchants  and  companies  are  concerned,  but  they  shall  confine  themselves  to  the  terri- 
tory over  which  their  jurisdiction  extends  as  such  Registrars  of  Property.  All  other  Registrars 
of  property  shall  take  charge  of  Mercantile  Registries  in  regard  to  the  said  two  books  within 
the  District  over  which  their  jurisdiction  extends ;  for  this  purpose  they  shall  forthwith  proceed 
to  open  the  two  books  referred  to.  The  third  book,  the  one  for  the  inscription  of  vessels,  shall 
continue  in  charge,  also  temporarily,  of  the  Registrars  of  Property  who  at  present  keep  the 
same." 

This  amendment  went  into  effect  on  November  1,  1900,  according  to  the  third  transitory 
provision  of  the  Order. 

Finally,  by  Decree  1056  of  the  Provisional  Government  of  Cuba,  of  October  31,  1908, 
the  provisions  of  the  foregoing  section  of  Order  400,  were  amended  as  follows: 

"I.  Hereafter,  the  mercantile  registers  now  kept,  shall  be  in  charge  of  mercantile  regis- 
trars to  be  appointed  in  the  manner  hereinafter  provided.  At  places  where  there  are  more 
than  one  register  of  property,  there  shall  be  but  one  mercantile  register. 

"XL  The  registrars  of  property  who  may  be  at  present  in  charge  of  the  books  and  other 
data  relating  to  the  mercantile  regiaties  in  accordance  with  Order  No.  400,  series  of  1900, 
Headquarters  Division  of  Cuba,  shall  proceed  to  turn  them  over  to  the  mercantile  registrars 
who  shall  be  appointed  in  pursuance  of  the  provisions  of  this  Decree,  and  while  the  latter  are 
not  appointed,  the  aforesaid  registrars  of  property  shall  continue  to  discharge  their  present 
duties." 

3)  By  private  merchants  are  understood,  according  to  art.  20  of  the  Regulations:  "per- 
sons who,  without  constituting  a  partnership,  and  having  the  necessary  legal  capacity,  habi- 
tually engage  or  announce  their  intention  of  engaging  in  the  acts  of  commerce  comprised  in 
the  Code,  or  in  any  other  acts  of  a  similar  nature." 

*)  According  to  art.  1  of  the  regulations  cited,  the  third  book  for  the  registration  of  vessels 
was  established  in  Havana  for  that  province  and  the  province  of  Pinar  del  Rio;  in  Matanzas 
and  Santiago  de  Cuba,  for  the  respective  provinces;  and  in  Nuevitas,  for  the  province  of 
Puerto  Principe.    This  provision  was  not  amended  by  Order  No.  400. 
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17.  Registration  in  the  commercial  register  shall  be  optional  i)  for  private 
merchants,  and  obligatory  for  associations  which  may  be  established  under  the 
provisions  of  this  Code  or  special  laws,  and  for  vessels  2). 

18.  A  merchant  who  is  not  registered  cannot  request  the  record  of  any  docu- 
ment in  the  commercial  registry  nor  take  advantage  of  its  legal  effects  3). 

19.  The  registrar  shall  keep  the  books  necessary  for  the  record,  stamped  and 
with  the  foUos  numbered,  with  a  memorandum  on  the  first  folio  stating  the  number 
the  book  contains,  signed  by  the  municipal  judge. 

Where  there  are  a  number  of  municipal  judges,  any  one  of  them  may  sign  the 
memorandum*) . 


1)  It  is  now  obligatory.  Order  No.  400,  art.  I,  provided  that  thereafter  "all  merchants 
or  manufacturers,  proprietors  of  wholesale  and  retail  establishments  in  any  branch  of  commerce 
or  manufacture,  must  register  them  in  the  mercantile  register."  Art.  IV  provided  that  "for 
failure  to  register  within  the  eight  days  following  the  commencement  of  his  business  or  the 
opening  of  his  establishment,  the  merchant  or  manufacturer  will  be  fined  twenty-five  dollars 
U.  S.  money;"  and,  finally,  art.  XIX  of  the  said  Order  imposed  on  registrars  the  obUgation  of 
advising  the  proper  offices  of  Finance  of  the  cases  in  which  the  said  fines  may  have  been  incurred, 
whenever  the  said  registrars  are  acquainted  with  the  facts  by  reason  of  their  functions."  This 
was  construed  by  the  Department  of  Justice  on  August  7,  1901,  as  equivalent,  ipso  facto, 
to  the  imposition  of  the  fine. 

2)  Art.  21  of  the  Registry  Regulations,  considering  no  doubt  the  provisions  of  art.  159 
of  the  Code  and  art.  2  of  the  Royal  Decree  promulgating  it,  explains  art.  17  as  follows: 

"The  record  is  obligatory  for  existing  associations  whicji  may  decide  to  be  governed  by 
the  new  Code  of  Commerce,  for  associations  which  may  be  established  under  the  provisions 
of  the  same  or  of  special  Laws,  and  for  owners  of  vessels." 

3)  See  arts.  26,  27  and  29  of  this  Code. 

*)  Articles  of  the  Regulations  and  of  Order  No.  400,  which  bear  on  this  article  of  the 
Code: 

Art.  6.  R.  The  three  books  of  the  registry  shall  be  kept  in  volumes  or  books  composed 
of  hand-made  linen  paper,  of  the  second  class,  of  Spanish  manufacture,  sewed  with  ribbon 
and  twine,  and  with  calfskin  backing  with  parchment  corners,  and  board  and  black  cloth 
covers. 

The  first  two  sheets  and  the  last  shall  be  left  entirely  blank.  The  remainder  shall  be 
ruled  horizontally  from  top  to  bottom. 

At  the  left  side  of  each  sheet  two  centimetres  of  space  shall  be  left  between  two  perpen- 
dicular lines  for  the  entry  of  the  number  of  each  record. 

All  the  ruled  sheets  shall  be  oorrelatively  numbered  in  figures. 

7.  R.  The  book  for  the  registration  of  merchants  and  that  for  the  registration  of  asso- 
ciations shall  consist  of  200  serviceable  folios  (Order  436,  series  of  1900)  and  the  registers  of 
vessels  of  300. 

The  covers  for  the  first  of  the  said  books  shall  be  of  2-ply  cardboard,  and  for  the  others 
of  3-ply. 

The  lettering  on  the  back  shall  state  in  gilt  letters  the  number  of  the  volume  and  the 
section  to  which  it  is  destined. 

8.  R.  The  first  and  last  sheet  of  every  volume,  which  shall  serve  as  fly  leaves,  shaU  be 
left  blank.  On  the  second  the  registrar  shall  write  in  his  own  hand  the  title  in  the  following 
manner: 

"Commercial  Registry  of  the  property  of  .  .  . 

"Book  of  (private  merchants,  companies  or  vessels).    Volume  .  .  ." 

The  registrar  shall  take  the  volume  to  the  Municipal  Court  of  the  district  in  which  the 
office  is  situated  for  examination  by  the  judge.  Should  the  latter  not  note  any  defect  therein, 
the  seal  of  the  court  shall  be  stamped  on  each  folio,  and  the  judge  shall  write  a  certification 
in  his  own  hand  in  the  following  terms: 

"I  .  .  .  .,  municipal  judge  of ,  hereby  certify  that,  having  examined  this  volume, 

which  is  volvune  (the  number  appearing  in  the  title)  of  the  register  of of  the 

commercial  registry  of  this  province,  I  find  it  to  consist  of.  .  .  .  serviceable  folios,  including 
this  one,  that  the  binding  conforms  to  the  provisions  of  the  law,  and  that  the  sheets  are  similar 
to  the  official  model. 

"Date     .... 

"Signature  of  the  judge. 

Signature  of  the  Clerk." 

If  the  judge  should  note  any  defects  in  the  volume,  he  shall  return  it  to  the  registrar  in 
order  that  he  may  replace  it  by  one  not  defective. 

12.  The  registrars  shall  keep  in  separate  pamphlets  or  volumes  an  index  for  each  of  the 
books,  with  the  following  headings:  1.  Name  and  surname  of  the  merchant,  title  of  the  asso- 
ciation or  name  of  the  vessel,  according  to  the  book  to  which  the  index  refers;  2.  The  town 
in  which  the  merchant  or  association  is  domiciled,  or  the  vessel  registered;  3.  The  number 
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Registrars  shall  have  an  ink  stamp  containing  the  following  inscription:  "Com- 
mercial Registry",  or  "Registry  of  Vessels  of " 

*  This  stamp  shall  be  placed  on  aU  receipts  and  on  the  documents  entered 
in  the  registry  (Art.  19  of  the  Registry  Regulations). 

20.  The  registrar  shall  enter  in  chronological  order  in  the  registry  and  in  the 
general  index  all  merchants  and  companies  applying  for  registration,  and  shall 
give  such  sheet  the  proper  correlative  number^). 

of  the  sheet  assigned  each  merchant,  association  or  vessel,  and  the  folio  or  volume  containing 
it;  4.  Remarks. 

The  registrar  shall  assign  to  each  letter  of  the  alphabet  the  number  of  folios  he  may  con- 
sider necessary,  and  in  making  the  entry  under  the  proper  letter,  he  shall  follow  the  initial 
.  letter  of  the  first  surname  of  the  merchant,  the  name  of  the  association,  or  the  name  of  the 
vessel. 

Even  though  it  should  become  necessary  to  continue  to  another  volume,  owing  to  all  of 
the  folios  assigned  to  a  merchant,  association  or  vessel  having  been  filled,  it  shall  not  be  neces- 
sary to  state  in  the  third  column  the  foho  and  volume  to  which  it  is  continued. 

The  registrar  shall  enter  in  the  fourth  column  the  number  and  volume  to  which  the  re- 
cord of  which  all  the  folios  have  been  filled  has  been  continued,  without  prejudice  to  making 
the  indications  which  he  may  deem  advisable  or  necessary,  as  the  case  may  be,  to  facilitate 
searches  and  avoid  errors. 

13.  R.  In  addition  to  the  books  composing  the  registry,  registrars  shall  keep  another, 
which  shall  be  a  stub  book  of  receipts  for  the  petitions  and  documents  filed  for  registration. 

In  said  receipts  shall  be  entered  at  the  moment  they  are  filed,  the  day  and  hour  of  the 
presentation,  the  name  and  surname  of  the  person  fiUng  it,  the  class  and  date  of  the  document 
filed,  the  purpose  for  which  it  was  filed,  and  the  name  and  surname  of  the  person,  authority 
or  official  subscribing  it. 

The  same  data  shall  be  entered  on  the  respective  stub,  which  shall  be  signed  by  the  per- 
son filing  the  petition  or  document. 

The  return  of  documents  and  petitions  shall  be  made  upon  delivery  of  the  stub  receipt 
to  the  registrar. 

In  the  event  of  the  loss  of  said  receipt,  the  documents  or  petitions  shall  be  returned  to 
the  person  interested  or  to  his  legal  representative  upon  his  giving  a  receipt  for  the  same  for 
the  protection  of  the  registrar. 

Registrars  shall  file  the  stub  receipts  and  shall  be  responsible  for  the  delivery  of  the  docu- 
ments the  receipts  for  which  may  have  been  lost. 

18.  R.  In  every  commercial  registry  an  inventory  of  all  the  books,  indices  and  packages 
which  make  up  its  archives  shall  be  kept.  The  proper  additions  shall  be  made  thereto  every 
year. 

66.  R.  A  book  of  receipts  shall  be  kept  in  every  registry  in  which  shall  be  entered  in  the 
order  of  the  presentation  of  the  respective  documents,  all  the  fees  due,  even  though  not  collected. 

1)  The  Organic  Regulations  for  the  execution  of  the  Law  of  July  20,  1910,  granting  a 
charter  to  the  Territorial  Bank  of  Cuba,  makes  an  exception  to  the  provisions  of  this  article 
with  regard  to  companies  issuing  mortgage  bonds,  etc.  See  article  19  of  the  said  Regulations, 
below. 

The  following  articles  of  the  Commercial  Registry  Regulations  are  in  harmony  with  art.  20 
of  the  Code: 

Art.  9.  Every  merchant,  association,  or  vessel  to  be  recorded  in  the  registry  shall  be  assign- 
ed a  sheet  in  the  proper  book,  at  the  head  of  which  shall  appear  in  figures  the  proper  number, 
in  the  chronological  order  of  presentation  of  the  petitions  or  documents. 

10.  Every  sheet  assigned  to  a  merchant,  association  or  vessel  shall  consist  of  the  number 
of  foUos  the  registrar  may  consider  advisable  in  order  to  avoid  frequent  transfers  to  other  vo- 
lumes. 

If  all  the  folios  of  a  sheet  should  be  filled,  mention  may  be  made  at  the  end  of  the  last 
one  of  the  foKo  of  the  current  volume  where  the  records  are  to  continue,  and  a  reference  shall 
be  made  in  the  latter  to  the  folio  and  volume  from  which  it  is  continued. 

The  number  of  the  sheet  shall  be  preserved,  adding  the  word  duplicate,  triplicate,  etc. 
The  registrar  shall  make  reference  in  every  record  to  the  petition  or  document  by  virtue 
of  which  it  is  made,  stating  the  day  and  hour  of  its  presentation. 

23.  All  the  records  relating  to  each  merchant,  association  or  vessel  shall  be  entered  on  the 
respective  sheet,  one  following  the  other,  without  any  blank  spaces  between  them,  and  they 
shall  be  given  their  correlative  and  special  numeration. 

Registrars  shall  take  care  not  to  leave  any  blank  spaces  in  the  records,  nor  to  make  any 
corrections  or  erasures,  nor  permit  any  writing  between  the  lines  to  be  done. 
All  amounts  and  dates  shall  always  be  written  out. 

24.  Any  errors  which  may  be  observed  before  signing  a  record,  may  be  corrected  by 
means  of  the  following  formula: 

"Line....  of  this  record  being  incorrect,  attention  is  called  to  the  fact  that  it  should 
read  as  follows:  (Insert  here  the  entire  line  as  it  should  appear.)" 
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21.  Upon  the  sheet  containing  the  record  of  each  merchant  or  association  shall 
be  entered:  1.  His  or  its  name,  firm  name,  or  title;  —  2.  The  kind  of  commerce 
or  business  engaged  in;  —  3.  The  date  on  which  operations  are  to  begin  or  were 
begun;  —  4.  The  domicile,  with  determination  of  the  branches  which  may  have 
been  established,  without  prejudice  to  the  registration  of  the  branches  in  the 
registry  of  the  province  in  which  they  may  be  domiciled^);  —  5.  The  articles 
whereby  a  commercial  association  is  constituted,  whatever  be  its  object  or  name^) ; 
as  well  as  articles  modifying,  rescinding,  or  dissolving  such  associations;  —  6.  Gene- 
ral powers  of  attorney  and  their  revocation,  if  it  occur,  given  to  managers,  factors, 
employees  or  any  other  mandataries 3);  —  7.  The  authority  granted  by  a  husband 
to  his  wife  to  engage  in  commerce,  and  the  legal  or  judicial  permission  granted 
to  a  married  woman  to  manage  her  property  in  the  absence  of  her  husband  or  in 
the  event  of  his  incapacity 3);  —  8.  The  revocation  of  the  permission  granted 
a   wife  to  engage  in  commerce^);  —  9.   Dowry  instruments*),   marriage  agree- 

25.  The  date  they  are  entered  and  the  full  name  of  the  registrar  or  of  his  substitute 
shall  be  written  at  the  foot  of  every  record, 

26.  Records  made  upon  petitions  therefor  only,  shall  give  their  date  and  the  day  and  hour 
of  their  filing  in  the  registry,  and  the  package  in  which  the  petition  is  filed  shall  be  indicated. 

In  records  made  upon  a  pubUo  instrument,  the  day  and  hour  of  the  presentation  thereof, 
the  names  and  surnames  of  the  parties  thereto,  and  place  of  execution,  and  the  name  and  sur- 
name of  the  notary  authenticating  the  same,  shall  be  stated. 

Records  made  upon  instruments  issuing  from  the  Government  or  its  agents  shall  also 
state  the  date  and  hour  of  their  presentation,  the  date  and  place  of  issue,  and  the  name,  surname 
and  official  position  of  the  authority  or  official  signing  the  same. 

1)  According  to  art.  30  of  the  Regulations,  "the  record  of  private  merchants  shall  in- 
clude all  the  circumstances  enumerated  in  art.  29,  and,  in  addition,  those  set  forth  in  the  pe- 
tition which,  in  the  judgment  of  the  registrar,  it  may  be  useful  or  advisable  to  include  therein." 

The  latter  naturally  includes  that  specifically  mentioned  in  art.  Ill  of  Order  400,  series 
of  1900,  that  is  to  say,  if  the  merchant  desires,  "the  capital  which  is  invested  or  to  be  invested 
or  the  value  of  his  business  as  a  merchant  or  of  his  establishment;  all  according  to  the  estimate 
given  by  the  interested  party  himself."  This  Article  (III)  and  art.  28  of  the  Regulations  are 
inserted  in  full  in  note  3,  p.  32. 

2)  Articles  of  the  Regulations  relating  to  the  registration  of  associations: 

Art.  36.  It  shall  be  the  duty  of  the  directors,  presidents,  managers  or  representatives 
of  the  various  kinds  of  commercial  associations  mentioned  in  art.  123  of  the  Code  of  Commerce, 
in  accordance  with  the  provisions  of  art.  17  of  the  same,  to  apply  for  the  record  in  the  commer- 
cial registry  of  the  province  where  they  are  domiciled,  of  the  articles  of  copartnership  or  asso- 
ciation of  the  same,  as  well  as  any  additional  agreements  which  may  alter  or  modify  such  articles, 
before  beginning  to  transact  the  respective  business. 

37.  In  order  to  permit  the  record  of  articles  of  copartnership  or  association,  they  must 
set  forth  at  least  the  details  required  by  arts.  125,  145  and  151  of  the  Code  of  Commerce, 
the  domicile  of  the  partnership  or  company,  and  the  branch  of  business  in  which  it  is  to 
engage. 

It  shall  also  be  necessary  that  the  said  articles  or  any  other  trustworthy  instrument  give 
the  date  upon  which  the  transaction  of  business  is  to  begin. 

These  circumstances  shall  be  set  forth  in  the  record  with  the  proper  clearness. 

38.  In  addition  to  the  record  of  the  articles  referred  to  in  art.  36  of  these  regulations, 
partnerships  and  companies  shall  be  obliged  to  place  on  record:  1.  All  acts,  resolutions,  con- 
tracts and  matters  which  may  affect  the  free  disposition  of  the  capital  or  credits,  as  well  as 
those  which  alter  or  modify  the  terms  of  the  documents  on  record ;  —  2.  The  powers  of  attorney, 
both  general  and  special,  for  specific  transactions,  as  well  as  the  modification,  constitution, 
or  revocation  of  the  same.  In  recording  these  instruments,  registrars  shall  observe  the  provi- 
sions of  art.  31  of  these  regulations;  —  3.  The  issues  of  stock,  debentures,  obligations  of  any  kind 
and  bank  notes,  and  the  cancellation  of  the  respective  records;  —  4,  Certificates  of  industrial 
property,  patents  and  trade-marks,  in  the  form  and  manner  established  by  the  laws ;  —  5.  The 
extension  of  the  term  of  a  partnership  or  company;  —  6.  The  partial  or  total  dissolution  thereof, 
except  when  the  latter  is  due  to  the  termination  of  the  ternx  for  which  it  was  constituted,  the 
record  in  such  case  being  optional. 

Railroad  companies  are  governed  by  Order  No.  34,  Headquarters  Division  of  Cuba,  series 
of  1902,  of  which  the  Chapter  relating  to  registration  is  inserted  at  the  end  of  this  Title. 

3)  See  note  to  art.  279. 

Art.  31  of  the  Regulations  provides:  The  records  of  powers  of  attorney  and  the  revoca- 
tions thereof  and  of  authorizations  to  married  women  to  engage  in  commerce,  can  be  made 
only  upon  the  fiHng  of  the  respective  instruments,  and  they  shall  include  the  clause  containing 
the  powers  conferred  or  the  revocation  thereof  or  that  granting  the  authorization. 

*)  Dowry  instruments  are  those  by  which  the  wife  delivers  to  her  husband  the  dowry 
at  the  time  of  contracting  marriage,  or  thereafter. 
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mentsi),  and  the  deeds  whioli  establish  the  ownership  of  the  paraphernal  property 
of  the  wives  of  merchants  2);  —  10,  The  issue  of  stock,  debentures,  and  obligations 
of  railroads*)  and  aU  kinds  of  associations,  whether  of  public  works,  institutions  of 
credit,  or  others,  stating  the  series  and  numbers  of  the  certificates  of  each  issue, 
their  interest,  yield,  amortization  and  premium,  if  any,  the  total  amount  of  the 
issue,  and  the  property,  works,  rights  or  mortgages,  if  any,  which  are  security  for 
the  payment  thereof.  Issues  made  by  private  parties  shall  also  be  recorded,  in 
accordance  with  the  provisions  of  the  preceding  article*);  —  11.  Issues  of  bank- 

1)  Marriage  agreements  are  those  the  husband  and  wife  enter  into  at  the  time  they  con- 
tract marriage  in  order  to  settle  the  financial  matters  pertaining  thereto,  or  to  place  on  record 
their  respective  contributions  to  the  marriage  and  the  donations  they  make  to  each  other  by 
reason  of  the  marriage. 

2)  The  first  paragraph  of  art.  179  of  the  Mortgage  Law  provides:  The  husband  cannot 
be  compelled  to  constitute  a,  mortgage  for  the  paraphernal  property  of  his  wife,  unless  it  be 
transferred  to  him  for  administration,  by  a  pubUc  instrument  duly  authenticated  by  a  notary. 

See  also  arts.  27  and  28  of  this  Code. 

The  provisions  of  the  regulations  which  relate  to  the  property  of  married  women  are  the 
following: 

Art.  33.  In  accordance  with  the  provisions  of  art.  28  of  the  Code  of  Commerce,  the 
record  of  the  instruments  referred  to  in  subdivision  9  of  art.  21  thereof,  must  be  appUed  for 
by  the  merchant,  or  by  his  wife,  or  by  the  parents,  brothers  or  carnal  uncles  of  the  latter,  or  by 
the  persons  who  may  have  been  the  guardians  of  her  person  or  property,  or  by  those  who  may 
have  constituted  or  are  about  to  constitute  the  dowry  in  her  favor. 

34.  In  order  to  permit  this  record  to  be  made,  it  shall  be  necessary  that  the  respective 
instruments  contain  a  memorandum  to  the  effect  that  they  have  first  been  recorded  in  the 
registry  of  property,  if  the  dowry  or  paraphernal  property  should  include  real  property  or 
property  rights. 

The  record  relating  to  paraphernal  property  must  necessarily  state  the  value  thereof, 
if  it  appear  in  the  instrument. 

The  record  of  dowry  property  shall  furthermore  set  forth  the  kind  of  dowry  and  the  name 
and  surname  of  the  person  presenting  it,  and  whether  it  has  been  delivered  or  promised. 

35.  If  the  merchant  should  not  be  enrolled  in  the  commercial  registry,  and  a  dowry  in- 
strument, the  marriage  agreements  or  a  statement  of  the  paraphernal  property  of  the  woman 
married  to  the  said  merchant  should  be  presented  for  record,  the  record  of  the  merchant  shall 
first  be  made  upon  a  petition  setting  forth  the  circumstances,  and  signed  by  the  same  person 
as  requests  the  record  in  favor  of  the  wife. 

3)  See  note  to  No.  6  of  art.  21  regarding  railroads. 

^)  Art.  153  of  the  Mortgage  Law  provides:  "In  a  mortgage  created  to  secure  obligations 
transferable  by  endorsement  or  documents  payable  to  bearer,  when  the  mortgage  interest  is 
conveyed  or  assigned,  it  shall  be  understood  that  the  latter  is  conveyed  together  with  the  ob- 
ligation or  document,  without  the  necessity  of  the  debtor  being  advised  thereof  or  the  transfer 
being  recorded  in  the  registry." 

Pertinent  Articles  of  the  Regulations: 

32.  The  provisions  of  arts.  40  to  45  of  these  Regulations  shall  be  observed  for  the  registra- 
tion of  the  issues  which  private  merchants  may  make  in  accordance  with  the  provisions  of  art.  21 
of  the  Code  of  Commerce,  for  that  of  the  total  or  partial  cancellation  thereof,  and  of  the  instru- 
ments mentioned  in  subdivision  12  of  article  21  thereof. 

39.  In  order  to  permit  of  the  record  of  the  issue  of  stock,  debentures  or  obligations  se- 
cured upon  real  property  or  property  rights,  it  shall  be  indispensable  that  the  proper  pubUc 
instrument  previously  recorded  in  the  registry  of  property  be  presented. 

The  record  shall  state  the  series  and  number  of  the  certificates  of  the  issue  to  be  record- 
ed, their  interest,  yield,  amortization  and  premium,  if  any,  the  total  amount  of  the  issue,  and 
the  property,  interests,  works,  rights  or  mortgages  liable  for  the  payment  of  the  issue,  and 
any  other  data  which  the  registrar  may  consider  of  any  value. 

40.  The  record  of  the  issue  of  notes,  obligations  or  instruments,  whether  registered  or 
payable  to  bearer,  not  secured  upon  real  property  or  property  rights,  shall  be  made  from  the 
proper  instrument,  if  one  is  executed,  or  from  a  certified  copy  of  the  minutes  containing  the 
resolution  authorizing  the  issue,  and  the  terms,  requisites,  and  guaranties  of  the  same. 

The  certification  must  be  issued  in  the  form  of  a  true  copy  by  a  notary  on  the  petition  of  a  party. 
The  record  shall  state  everything  necessary  to  give  a  clear  understanding  of  the  issue, 
its  terms  and  guaranties. 

41.  In  order  to  permit  of  the  cancellation  of  the  records  of  issues  referred  to  in  art.  39 
in  whole  or  in  part,  it  shall  be  sufficient  to  file  the  instrument  or  document  providing  for  the 
total  or  partial  cancellation,  with  a  memorandum  thereon  of  its  record  in  the  registry  of  pro- 
perty, or  a  certification  referring  to  the  latter,  to  the  effect  that  the  record  made  therein  has 
been  totally  or  partially  cancelled. 

42.  In  order  to  make  a  total  or  partial  cancellation  of  the  records  comprised  in  art.  40, 
it  shall  be  sufficient  to  file  in  the  commercial  registry  a  notarial  certificate  setting  forth,  with 
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notes,  giving  the  date,  class,  series,  amount  and  value  of  each  issue;  —  12.  Cer- 
tificates of  industrial  property,  patents,  and  trade  marks,  in  the  form  and  manner 
established  by  law^). 

.Foreign  associations  which  desire  to  establish  themselves  or  create  branches 
in  Cuba,  shall  file  and  have  recorded  in  the  Registry,  in  addition  to  their  by-laws 
and  the  documents  prescribed  for  Cuban  associations,  a  certificate  issued  by  the 
Cuban  consul  to  the  effect  that  such  associations  have  been  estabHshed  and  autho- 
rized to  do  business  in  accordance  with  the  laws  of  the  respective  country 2). 

*  If  a  woman  who  is  a  merchant  shall  contract  marriage,  she  shall  be  obliged 
to  have  the  change  in  her  civil  status  recorded  in  the  registry  (Second  paragraph 
of  article  29  of  the  Commercial  Registry  Regulations). 

*  Judges  who  shall  adjudge  a  merchant,  association,  or  the  owner  of  a  vessel 
a  bankrupt,  shall  on  their  own  motion  issue  an  order  to  the  Registrar  directing  him 
to  enter  a  memorandum  of  this  fact  upon  the  proper  sheet  immediately  after  the 
last  record  thereon.    (Article  27,  ibid). 

*  There  shall  also  be  recorded  in  the  registry  the  attachments  which  by  means 
of  duplicate  warrants  the  courts  may  direct  should  be  registered,  and  the  Registrar 
shall  keep  one  of  the  copies  of  the  said  warrant  (Art.  VIII,  Order  400,  series  of  1900). 

*  Hereafter  all  merchants  or  manufacturers  proprietors  of  wholesale  and  retail 
establishments  in  any  branch  of  commerce  or  manufacture,  must  register  them 
in  the  Mercantile  Register.  The  rating  of  the  merchant  or  manufacturer  or  pro- 
prietor of  an  estabhshment  cannot  be  proved  without  the  certificate  of  inscription. 
(Ibid,  Art.  1)3). 

reference  to  the  books  and  documents  of  the  merchant  or  association  which  may  have  made 
the  respective  issue,  the  amortization  of  the  debentures,  stock,  obUgations  or  notes,  and  the 
payment  in  full  of  the  amount  they  represent,  and  stating,  if  partial  cancellation  be  desired, 
the  series  and  number  of  those  amortized;  and  the  notary  shall  certify  that  he  saw  the  amor- 
tized debentures,  obligations  or  notes  collected  and  destroyed. 

43.  The  entry  of  a  cancellation  shall  clearly  state  the  number  of  the  record  cancelled, 
and  whether  the  cancellation  is  total  or  partial.  In  the  latter  case  the  debentures,  obUgations, 
stock  or  notes,  the  value  of  which  may  have  been  paid>shall  be  stated. 

1)  Art.  44  of  the  Regulations  provides:  "Certificates  of  industrial  property,  letters  patent 
and  trade-marks  shall  be  recorded  upon  presentation  of  the  respective  documents  which  estab- 
lish the  fact  that  they  have  been  granted  in  legal  form. 

"The  record  shall  state  the  essential  details  set  forth  in  the  instrument." 
Art.  XVIII  of  Civil  Order  400,  series  of  1900,  provided  that:  "The  provisions  of  this  Order 
shall  apply  to  all  titles  of  industrial  property,  patents  and  trade-marks  which  to  this  effect 
shall  be  considered  as  industrial  establishments." 

From  the  text  of  this  article  it  appears  that  the  record  of  titles  of  industrial  property  and 
trade-marks  was  obligatory;  but  the  said  article  was  expressly  repealed  by  Civil  Order  No.  67, 
of  March  6,  1901.  Patents  and  trade-marks  are  now  recorded  in  the  registry  kept  for  the  pur- 
pose in  the  Bureau  of  Copyrights,  Trade-marks  and  Patents  of  the  Department  of  Agricul- 
ture, Commerce  and  Labor,  in  accordance  with  the  provisions  of  art.  257  of  the  Law  of  the 
Executive  Power,  promulgated  by  Decree  78  of  January  12,  1909,  of  the  Provisional  Govern- 
ment. 

2)  According  to  arts.  2  and  3  of  Decree  of  April  11,  1903,  the  signature  of  the  Cuban  Con- 
sul must  be  authenticated  by  the  Secretary  of  State. 

3)  Art.  Ill  of  Order  400,  series  of  1900,  provides: 

"For  the  registration  of  said  merchants  or  manufacturers,  or  of  their  estabUshments,  an 
application  signed  by  the  interested  person  or  by  any  other  person  at  his  request,  will  suffice, 
the  same  to  be  attested  by  a  Notary  PubUc,  and  the  circumstances  provided  for  in  art.  28  of  the 
Regulations  of  the  Mercantile  Register  shall  be  expressed  therein  under  oath,  and  if  he  so  de- 
sires, also  the  capital  which  is  invested  or  to  be  invested  or  the  value  of  his  business  as  a  mer- 
chant or  of  his  establishment ;  all  according  to  the  estimate  given  by  the  interested  party  himself. 

"Notaries  shall  not  charge  more  than  fifty  cents,  U.  S.  money  for  each  application  attested 
by  them." 

Art.  28  of  the  Regulations  referred  to  in  the  foregoing  provisions  reads  as  follows: 

28.  A  merchant  desirous  of  being  enrolled  in  the  commercial  registry  shall,  personally 
or  through  a  parol  agent,  file  in  the  registry  of  the  capital  of  the  province  in  which  he  is  engaged 
or  is  about  to  engage,  in  business,  a  petition  (in  the  form  prescribed  by  art.  Ill  of  Order  No.  400, 
of  1900),  stating,  in  addition  to  what  he  may  deem  advisable,  the  following  circumstances: 
1.  The  name  and  surname  of  the  merchant;  —  2.  His  age;  —  3.  His  civil  condition;  —  4.  The  kind 
of  commerce  in  which  he  is  engaged  or  is  about  to  engage ;  —  5.  The  title  or  name,  in  a  proper 
case,  of  the  establishment,  or  that  which  is  to  be  given  it ;  —  6.  The  domicile  of  the  same  and  of 
its  branches,  if  there  be  any,  whether  within  or  without  the  province ;  —  7.  The  date  on  which  he 
began  or  is  to  begin  business ;  —  8.  A  statement,  under  his  responsibility,  that  he  is  not  subject 
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*  All  sales,  assigments,  leases  or  transfers  that  may  be  made  of  said  estab- 
lishments must  also  be  registered.    (Art.  II,  ibid.)i). 

*  For  failure  to  register  within  the  eight  days  following  the  commencement 
of  his  business  or  the  opening  of  his  establishment,  the  merchant  or  manufacturer 
will  be  fined  twenty-five  dollars  U.  S.  money.    (Art.  IV,  ibid) 2). 

*  Any  merchant  or  manufacturer  registered  in  the  mercantile  register,  who 
is  a  creditor  of  an  establishment  through  holding  a  promissory  note,  biU  or  receipt, 
signed  by  the  party  having  said  establishment  registered  in  his  name,  and  said  debt 
be  contracted  through  money  loaned  or  goods  furnished  or  service  rendered  to  the 
establishment,  may  record  his  credit  in  the  register  by  presenting  the  document 
proving  the  debt  and  by  affirming  and  swearing  to  the  authenticity  of  the  signature 
of  the  debtor.  The  registration  will  be  entered  in  the  corresponding  registry  book, 
signed  by  the  creditor,  in  which  his  sworn  statement  wiU  be  noted  and  the  claim 
copied  in  its  entirety.  Should  there  exist  any  public  document  relating  to  said 
debt  executed  by  the  debtor,  the  personal  intervention  of  the  creditor  will  not  be 
necessary,  nor  his  sworn  statement  nor  the  copy  of  his  claim  in  its  entirety,  as  in 
that  case  only  the  essential  abstract  will  be  recorded.    (Art.  VI,  ibid)  3). 

to  paternal  power;  that  he  has  the  free  disposition  of  his  property,  and  that  he  does  not  suffer 
any  of  the  incapacities  enumerated  in  arts.  13  and  14  of  the  Code  of  Commerce. 

The  petition  shall  be  accompanied  by  a  copy  thereof  on  common  paper,  signed  by  the 
person  interested,  and  a  certificate  issued  by  the  proper  municipal*  council  containing  his  regis- 
tration for  the  purpose  of  the  payment  of  his  industrial  license,  or  a  receipt  showing  that  he 
has  paid  the  same  for  the  last  preceding  quarter. 

After  comparing  the  copy  with  the  original  and  finding  them  to  agree,  the  registrar  shall 
return  the  certificate  or  the  receipt. 

In  relation  to  the  preceding  article,  it  is  provided  by  art.  29  of  the  said  Regulations: 

29.  K  the  registration  is  applied  for  by  a  married  woman,  she  shall  accompany  in  addi- 
tion the  pubUc  instrument  containing  the  authority  granted  her  by  her  husband,  or  in  the 
absence  thereof,  a  document  showing,  in  a  proper  case,  that  she  is  engaged  in  commerce  with 
the  knowledge  of  her  husband;  that  she  was  engaged  therein  before  contracting  marriage; 
that  she  is  legally  separated  from  him;  that  he  is  under  guardianship;  that  he  is  absent  and 
his  whereabouts  unknown,  or  that  he  is  serving  a  sentence  of  civil  interdiction. 

1)  As  to  the  manner  of  transferring  commercial  or  industrial  establishments,  see  art.  XIV 
of  Order  400,  series  of  1900,  inserted  in  the  note  to  art.  26. 

2)  Decree  of  the  President  of  the  Republic  of  December  12,  1905:  "Art.  1.  —  The  term 
of  eight  days  granted  by  art.  IV  of  Order  No.  400  of  1900,  to  merchants  or  manufacturers 
owning  wholesale  or  retail  establishments  within  which  to  apply  for  registration  in  the  Com- 
mercial registry  without  incurring  a  fine,  is  likewise  granted  for  the  same  purpose,  to  persons 
acquiring  such  estabUshments  by  sale,  conveyance,  lease,  or  transfer  in  any  form,  and  said 
term  shall  be  counted  in  such  cases  from  the  day  following  that  on  which  the  period  fixed  for 
the  payment  of  the  fiscal  charges  due  upon  the  act  or  contract  entered  into  expires,  or  on  which 
a  memorandum  of  the  waiver  thereof  is  entered,  or  from  the  date  they  may  have  been  paid, 
if  the  persons  interested  should  do  so  before  the  expiration  of  said  period." 

Art.  XIX  of  Order  400,  of  1900.  —  "The  fines  directed  to  be  imposed  in  this  Order  shall 
be  paid  to  the  proper  offices  of  Finance.  All  Registrars  shall  be  bound  to  advise  said  offices 
of  the  cases  in  which  said  fines  may  have  been  incurred,  whenever  said  registrars  are  acquaint- 
ed with  the  facts  by  reason  of  their  functions." 

On  August  7,  1901,  the  Department  of  Justice  published  the  following  opinion: 
"For  the  purpose  of  settling  the  doubts  which  have  arisen  as  to  the  interpretation  of 
art.  XIX  of  Order  No.  400,  series  of  1900,  the  following  explanation  is  published  for  general 
information:  1.  The  advice  to  be  given  by  Commercial  Registrars  to  the  proper  offices  of  the 
treasury  when  by  reason  of  their  functions  they  have  knowledge  that  a  merchant  or  manu- 
facturer has  failed  to  register  in  accordance  with  the  terms  of  art.  IV  of  said  Order  400,  shall  be 
construed  as  a  declaration  that  the  persons  violating  the  provisions  of  said  art.  IV  have  in- 
curred the  fine  referred  to;  —  2.  Upon  the  proper  office  of  the  treasury  having  been  advised 
of  this  violation,  it  shall  proceed  to  enforce  payment  of  the  said  fine,  availing  itself  of  the  com- 
pulsory process  which  the  public  treasury  is  empowered  to  employ  against  debtors  to  the  same." 

3)  The  following  articles  of  Order  400  supplement  the  provisions  of  art.  VI  thereof: 
"VII.  When  the  establishment,  regarding  which  a  debt  is  to  be  registered,  is  in  a  differ- 
ent location  from  that  in  which  the  debt  was  contracted,  the  creditor  may  go  to  the  mercantile 
register  in  which  he  is  inscribed  as  a  merchant,  with  a  literal  copy,  signed  by  him,  of  the  docu- 
ment proving  the  indebtedness,  and  under  oath  he  shall  certify  to  the  authenticity  of  the  in- 
debtedness and  the  signature  of  the  debtor  on  the  original  document.  At  the  foot  of  the  copy 
the  registrar  shall  record  the  correctness  thereof,  the  identity  of  the  subscribing  creditor,  that 
he  is  registered  as  a  merchant,  his  commercial  residence  and  the  oath  taken  by  him.  After 
said  note  is  written^it  shall  be  authorized  with  the  signature  of  the  registrar  and  the  seal  of  the 
registry  shall  be  placed  thereon,  and  the  aforesaid  copy  shall  be  returned  to  the  creditor,  who 

B    IX,  3  3 
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22.  The  following  shall  be  recorded  in  the  registry  of  vessels :  1.  The  name  of  the 
vessel,  kind  of  equipment,  the  system  or  power  of  the  engines,  if  a  steamer,  stating 
whether  the  horse  power  is  nominal  or  indicated ;  the  place  of  construction  of  the  hull 
and  engines;  the  year  thereof;  the  material  of  which  the  hull  is  built,  stating  whether 
it  is  of  wood,  iron,  steel,  or  mixed  material ;  the  principal  dimensions  of  length,  breadth 
of  beam,  and  depth  of  hold ;  her  total  and  net  tonnage ;  the  distinctive  signal  which  she 
has  in  the  international  signal  code;  finally,  the  names  and  domiciles  of  the  owners 
and  part  owners  of  the  same^ ) ;  —  2.  Changes  in  the  ownership  of  vessels,  in  their  names, 
or  in  any  of  the  other  conditions  enumerated  in  the  preceding  paragraph  2);  — 

shall  thereby  be  enabled  to  secure  the  registration  of  the  debt  in  the  registry  of  the  district 
wherein  the  establishment  of  the  debtor  is  situated.  The  registrar  shall  also  make  a  like  state- 
ment in  the  original  document  which  shall  again  be  delivered  to  the  creditor,  together  with 
the  necessary  references  to  the  copy  issued  of  said  document.  Another  copy  shall  remain  with 
the  creditor." 

"IX.  Whenever  the  inscription  of  a  credit  or  the  record  of  an  attachment  should  have 
to  be  made  on  any  establishment,  and  it  appears  that  this  establishment  is  not  recorded  in  the 
name  of  the  debtor,  the  said  inscription  or  record  may  be  made  preventively  and  under  the 
responsibiUty  of  the  person  who  makes  the  request,  and  said  person  shall  be  bound  to  show, 
within  the  eight  days  next  following  the  date  of  the  preventive  inscription,  a  certificate  wherein 
it  shall  be  stated  that  on  the  date  of  the  inscription  or  record  the  license  of  the  establishment 
was  issued  in  the  name  of  the  debtor.  Should  the  latter  show  the  same,  the  inscription  or  record 
made  preventively  shall  be  thereafter  held  as  definite,  and  this  fact  shall  be  recorded  in  a,  new 
entry.  The  Registrar  shall  keep  the  certificate  filed  as  his  voucher  for  his  protection.  If  on  the 
contrary,  said  certificate  should  not  be  submitted,  the  preventive  inscription  or  record  shall 
be  held  by  right  nuU  and  void,  and  it  shall  be  cancelled  in  a,  new  entry  by  the  Registrar." 

"XII.  After  registration  of  any  credit  the  document  used  for  that  purpose  shall  be  re- 
turned to  the  creditor,  and  in  said  document  the  registrar  shall  state  that  it  has  been  registered. 
The  creditor  must  not  part  with  said  document,  iinless  he  secures  the  necessary  guarantee  for 
protection  in  case  the  debtor  were  to  deny  later  the  authenticity  of  the  indebtedness  and  of  the 
document  used  for  the  inscription,  and  claim  of  him  the  responsibilities  that  might  arise  for 
perjury  and  losses  and  damages." 

"XVI.  Whoever  should  register  a  debt  which  afterwards  appears  not  to  be  authentic, 
or  submits  for  the  inscription  thereof  a  document  with  a  signature  attributed  to  the  debtor 
and  which  proves  to  be  false,  shall  incur  the  penalty  for  perjury  and  also  the  civil  Uability  for 
losses  and  damages." 

1)  Supplementary  articles  of  the  Regulations: 

"Art.  45.  The  owners  of  merchant  vessels  of  Cuban  registry  and  flag,  shall  apply  for 
their  enrollment  in  the  commercial  registry  of  the  province  in  which  they  may  be  registered, 
before  setting  out  on  their  first  voyage  or  engaging  in  the  trade  to  which  they  may  be  destined. 

"For  the  purposes  of  the  Code  and  these  Regulations,  vessels  shall  be  considered  not  only 
the  craft  engaged  in  coast  or  foreign  trade,  but  also  floating  docks,  hulks,  dredges,  mud  scows, 
and  any  other  floating  machinery  destined  to  industrial  or  commercial  maritime  services. 

"46.  The  first  record  of  a  vessel  shall  be  that  of  the  ownership  thereof,  and  it  shall  state  the 
details  mentioned  in  subdivision  1  of  article  22  of  the  Code  of  Commerce,  and,  in  addition,  the 
registry  of  the  vessel  and  her  value. 

"47.  In  order  to  permit  the  enrollment  of  a  vessel,  there  shall  be  filed  in  the  commercial 
registry  a  certified  copy  of  the  register  or  record  of  the  vessel,  issued  by  the  marine  commander 
of  the  province  (now  the  Collector  of  Customs),  in  which  she  may  be  registered." 

Since  the  cessation  of  Spanish  sovereignty  there  are  no  marine  commanders  nor  admir- 
alty jurisdiction  in  Cuba.  The  powers  vested  in  them  regarding  the  enrolment  of  vessels  were 
transferred  to  the  customs  administration,  in  accordance  with  articles  7  and  22  of  the  Customs 
Regulations. 

The  Treasury  Department  issued  the  rules  in  force  governing  the  enrolment  of  vessels,  in 
the  form  of  a  Circular  dated  July  5,  1904,  which  is  inserted  at  page  248. 

2)  Articles  of  the  Regulations  supplementary  hereto: 

"Art.  48.  When  a  vessel  changes  her  registry  within  the  same  province,  this  fact  shall  be 
set  forth  immediately  after  the  last  record  which  may  have  been  made  with  relation  to  said  vessel, 
upon  presentation  of  the  certificate  of  the  new  registry. 

"If  the  change  shall  have  been  made  to  another  province,  a  certified  copy  of  the  entire 
record  of  the  vessel  shall  be  submitted  to  the  registrar  of  the  capital  of  the  province,  in  order  that 
all  the  entries  may  be  transferred  to  the  sheet  assigned  thereto  in  said  registry,  in  accordance 
with  the  following  form:  "I  certify  that  at  sheet  number.  . .  folio. .  .  volume. . .  of  the  registry 
of  vessels  of .  . .  the  following  records  appear:  (Insert  them  verbatim);  this  appears  from  the 
certification  issed  under  date  of...  by...  the  commercial  registrar  of...  which,  in  order 
that  the  following  entry  might  be  made,  was  filed  in  this  registry  at. . . 

"Date  and  full  signature." 

"The  change  of  registry  shall  be  recorded  immediately  below,  and  the  registrar  shaU  of 
his  own  motion  inform  the  person  in  charge  of  the  registry  in  which  the  vessel  had  been  previ- 
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3.  The  imposition,  modification,  or  cancellation  of  liens  of  any  character  which 
encumber  vessels i). 

23.  The  record  shall  be  made,  as  a  general  rule,  upon  the  presentation  of  notarial 
copies  of  the  documents  which  the  person  interested  may  present^). 

The  record  of  notes,  obligations,  or  instruments  registered  in  the  name  of  the 
owner  or  payable  to  bearer,  which  do  not  include  the  mortgage  of  real  property, 

ously  recorded,  that  he  has  made  the  change  of  registry,  giving  the  number  of  the  sheet,  folio 
and  volume  where  it  may  be  found. 

"The  latter  of  the  registrars  mentioned  shall  close  the  record  of  the  vessel,  entering  imme- 
diately after  the  last  entry  a  memorandum  in  the  following  terms:  "This  record  is  closed,  the 
vessel  referred  to  having  been  registered  in  the  registry  of...  sheet...  number...  foMo... 
and  volume.  .  .    Date  and  signature." 

"49.  When  in  the  case  provided  for  by  article  578  of  the  Code  of  Commerce,  »  copy  of 
a  bill  of  sale  of  a  vessel  is  sent  to  a  registrar,  he  shall  acknowledge  the  receipt  thereof  to  the 
consul,  and  shall  make  a  memorandum  inmaediately  below  the  last  entry  made  on  the  record 
of  the  vessel,  in  the  following  terms: 

"Note.  According  to  an  instrument  executed  under  date  of...  before  the  consul  of... 
the  vessel  the  subject  of  this  record  has  been  sold  to . . . 

"Date  and  signature." 

"The  copy  shall  be  filed  in  the  archives  in  a  special  package,  and  the  record  shall  not  be  made 
until  the  persons  interested  or  any  one  of  them  shall  present  the  bill  of  sale ;  but  no  other  records  of 
the  transfer  or  encumbrance  of  said  vessel  shall  be  made  until  the  latter  shall  have  been  recorded." 

Art.  50  provides  that  contracts  made  by  managing  owners  or  captains  shall  be  recorded  upon 
presentation  of  the  certificate  of  registry  containing  the  same,  or  a  true  certified  copy  of  the 
contract  authenticated  by  them  and  by  the  notary  and  consul  who  may  have  taken  part  therein. 
According  to  article  51,  the  certificate  of  registry  must  be  authenticated  by  the  captain  of  the 
port  of  departure  who  issues  the  navigation  papers.  Article  52  provides  that  contracts  entered 
into  during  the  navigation,  must  be  recorded  in  the  registry  at  the  end  of  the  voyage.  For  the 
full  text  of  these  articles,  see  page  139. 

"53.  The  owners  of  vessels  sold  to  a  foreigner,  must  file  a  copy  of  the  bill  of  sale  in  the 
registry,  in  order  that  the  record  pertaining  thereto  may  be  closed.  The  notaries  and  consuls 
who  may  have  authorized  any  instrument  conveying  a  Cuban  vessel  to  a  foreigner  shall  make 
a  report  of  this  fact  within  three  days  to  the  person  in  charge  of  the  registry  containing  her 
record,  who  shall  make  the  proper  entry  on  the  sheet  asigned  the  vessel  alienated." 

By  a  circular  of  the  Treasury  Department  of  April  6,  1905,  it  was  provided  that  whenever 
the  transfer  of  a  vessel  should  be  recorded  in  a  custom  house,  a  note  should  be  made  in  the  record 
to  the  effect  that  the  persons  interested  had  been  advised  of  their  obligation  to  record  the  same 
in  the  commercial  registry.  ^ 

1)  Supplementary  articles  of  the  Regulations: 

"Art.  54.  The  discharge  of  recorded  credits  shall  as  a  general  rule  be  made  a  matter  of 
record  upon  the  presentation  of  the  public  instrument  or  trustworthy  document  containing 
the  consent  of  the  person  in  whose  favor  the  record  may  have  been  made,  or  of  the  person  who 
shall  duly  establish  that  he  is  his  successor  in  interest  or  legal  representative. 

"In  the  absence  of  such  documents,  a  final  judgment  ordering  the  cancellation  must  be  presented. 
"If  the  discharge  of  the  credit  necessarily  takes  place  by  the  operation  of  law,  by  virtue 
of  an  act  beyond  the  control  of  the  persons  interested,  it  shall  be  sufficient  to  establish  the 
existence  of  the  act  which  entails  the  cancellation  by  means  of  a  trustworthy  document. 

"In  accordance  with  the  provisions  of  article  582  of  the  Code  of  Commerce,  all  records 
prior  to  the  record  of  the  judicial  sale  of  a  vessel  shall  be  considered  extinguished  ipso  jure. 

"55.  Records  of  cancellations  shall  clearly  state  whether  they  are  total  or  partial,  and, 
in  the  latter  event,  the  part  of  the  credit  settled  and  the  amount  still  due. 

"56.  After  entering  on  the  register  of  a  vessel  the  fact  of  her  disappearance,  loss,  or  sale 
to  a  foreigner,  the  chief  admiralty  officer  of  the  province  shall  on  his  own  motion  inform  the 
commercial  registrar  thereof,  in  order  that  the  latter  may  enter  a  memorandum  immediately 
after  the  last  record,  in  the  following  terms:  "According  to  a  communication  from. . .  dated. . . 
the  vessel  to  which  this  record  refers  (state  whatever  occurred  to  her).    Date  and  signature." 

"After  this  memorandum  shall  have  been  entered  no  other  entry  whatsoever  relating  to 
the  vessel  can  be  made." 

2)  This  article  provides  that  the  records  shall,  aa  a  general  rule,  be  made  upon  the  presen- 
tation of  notarial  documents.  Such  copies  must  be  presented  when  the  law  requires  this  formality 
to  validate  the  act  which  it  is  sought  to  record,  as  in  the  case  of  the  grant  or  revocation  of  marital 
authority  (arts.  6  and  8  of  the  Code  of  Commerce),  the  establishment,  modification,  and  exten- 
sion of  commercial  associations  (arts.  119  and  223  of  the  Code),  marriage  agreements,  instru- 
ments relating  to  dowries  or  paraphernal  property  (article  1280,  Civil  Code),  the  transfer  of 
vessels  of  more  than  seven  tons  (Circular  of  the  Treasury  Department  of  July  5,  1904,  which 
may  be  seen  on  p.  248),  and  other  cases  in  which  it  is  so  expressly  provided. 

With  regard  to  the  registration  of  merchants,  establishments  or  credits,  see  articles  28  of  the  re- 
gulations and  III,  VT,  VU  and  XII  of  Civil  Order  No.  400,  series  of  1900,  inserted  pp.    32,   33. 

3* 
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shall  be  made  in  view  of  a  certified  copy  of  the  minutes  containing  the  resolution 
of  the  person  or  persons  making  the  issue,  and  their  terms,  requisites  and 
guaranties. 

If  such  guaranties  shall  consist  of  the  mortgage  of  real  property,  the  proper 
instrument  shall  be  filed  in  the  commercial  registry  to  be  noted  after  having  been 
recorded  in  the  registry  of  property i). 

24.  Articles  of  partnership  which  have  not  been  recorded  shall  be  binding 
between  the  partners  executing  the  same;  but  they  shall  not  prejudice  third  persons, 
who,  however,  may  make  use  thereof  in  so  far  as  favorable  to  them  2). 

25.  AU  resolutions  or  acts  the  effect  of  which  is  to  increase  or  reduce  the  capital 
of  commercial  associations,  whatever  be  their  denomination,  and  those  which  modify 
or  alter  the  4;erms  of  recorded  instruments,  shall  also  be  recorded  in  the  registry. 

The  omission  of  this  requisite  shall  produce  the  effects  mentioned  in  the  next 
preceding  article. 

26.  The  documents  recorded  shall  produce  legal  effects  to  the  prejudice  of  a 
third  person  only  from  the  date  of  their  record,  and  shall  not  be  invalidated  by  others 
of  prior  or  later  dates,  which  have  not  been  recorded. 

*  No  sale,  assignment,  transfer  or  lease  shall  prejudice  a  third  party,  as  long 
as  its  inscription  does  not  appear  in  the  Register,  and  even  after  its  inscription  the 
party  acquiring  the  business  shall  always  be  responsible  for  the  salaries  due  the 
clerks  at  the  time  the  transfer  of  the  establishment  was  made.  (Art.  V,  Order  400, 
series  of  1900.) 3) 

27.  Dowry  settlements  and  instruments  relating  to  the  paraphernal  property 
of  the  wife  of  a  merchant,  which  have  not  been  recorded  in  the  commercial  registry, 
shaU  not  enjoy  any  right  of  preference  over  other  credits. 

Real  property  and  property  rights  recorded  in  the  registry  of  property  in  favor 
of  the  wife  prior  to  the  origin  of  the  concurrent  credits  are  excepted. 

28.  If  a  merchant  shall  fail  to  have  recorded  in  the  registry  the  dowry  or  para- 
phernal property  of  his  wife,  the  latter  may  herself  apply  for  such  record,  or  the 
application  may  be  made  on  her  behalf  by  her  parents,  brothers,  or  uncles,  as 
weU  as  by  the  persons  who  are  or  may  have  been  guardians  of  the  person  or  property 
of  the  wife,  or  who  settle  or  may  have  settled  the  dowry  upon  her*). 

29.  Powers  of  attorney  which  have  not  been  registered  shall  produce  a  right 
of  action  between  the  principal  and  the  attorney;  but  they  cannot  be  used  to  the 
prejudice  of  a  thir'd  person,  who,  nevertheless,  may  base  his  action  thereon  in  so 
far  as  favorable  to  him. 


1)  By  an  Act  of  July  20,  1910,  the  "Territorial  Bank  of  Cuba"  was  given  the  exclusive 
privilege  for  a  period  of  sixty  years  of  issuing  mortgage  bonds,  certificates  and  debentures, 
the  record  of  those  issued  by  any  other  companies  being  forbidden.  The  full  text  of  the  Act 
referred  to  and  other  provisions  relating  to  the  said  bank  which  modify  or  amend  the  provisions 
of  the  Code  of  Commerce,  are  inserted  at  pp.  251  et  seq. 

2)  This  provision  applies  the  principle  of  the  Mortgage  Law  according  to  which,  while 
contracts  not  recorded  in  the  registry  of  property  do  not  produce  any  effect  with  regard  to  third 
persons,  they  are  binding  between  the  parties  thereto. 

With  regard  to  the  provisions  of  the  concordant  article  of  the  former  Code  of  Commerce 
(art.  28),  the  Supreme  Court  of  Spain  held  in  a  decision  of  February  14,  1870,  that  the  absence 
of  a  public  instrument  by  which  an  association  is  constituted,  or  a  failure  to  record  the  same 
in  the  general  registry  of  commerce,  cannot  prejudice  third  interested  parties  who  may  have 
entered  into  contracts  with  it  after  it  has  announced  itself  as  an  association  in  the  custom- 
ary manner;  and  in  a  decision  of  July  3,  1876,  it  held  that  a  failure  to  record  articles  of  co- 
partnership can  affect  only  the  partners  among  themselves. 

2)  Supplementary  articles  of  Order  400,  series  of  1900: 

"X.  Whoever  acquires,  by  virtue  of  any  title  whatsoever,  a  commercial  or  industrial  estab- 
lishment shall  be  jointly  and  severally  liable  with  the  party  who  made  the  transfer  for  aU  the 
debts  that  shall  have  been  registered  or  attachments  that  shall  have  been  recorded  on  said 
establishment  until  the  time  when  said  transfer  was  recorded  or  registered." 

"XIV.  Whoever  transfers,  under  any  title  whatsoever  a  mercantile  industrial  establish- 
ment shall  do  so  by  means  of  a  document,  wherein  he  shall  give  under  oath  an  itemized  state- 
ment of  the  debts  of  the  establishment,  or  state  that  it  has  none.  Should  there  appear  subsequent- 
ly any  debt  not  mentioned  in  the  document,  the  party  who  made  the  transfer  shall  be  subject 
to  the  penalty  set  forth  for  perjury,  in  addition  to  the  civU  liability  for  losses  and  damages." 

"XV.  All  sales,  assignments,  transfers  and  leases  which  do  not  appear  in  a  written  con- 
tract shall  make  the  transferrer  and  transferee  responsible  for  the  payment  of  the  debts." 

*)  See  note  to  subdivision  9  of  article  21. 
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*  To  cancel  the  inscription  that  shall  have  been  made  of  any  credit  whatsoever, 
it  shall  suffice  that  the  creditor  who  requested  said  inscription  ask  for  said  cancella- 
tion; for  this  purpose  an  entry  to  that  effect  and  signed  by  the  creditor,  shall  be  made 
in  the  same  book  of  the  registry.    (Art.  XI,  Order  400,  series  of  1900.) 

*  The  debtor  may  also  secure  the  cancellation  of  the  inscription  by  delivering 
to  the  registrar  the  original  document  used  for  said  inscription,  which  document 
shall  remain  in  possession  of  the  latter  as  a  voucher.    (Art.  XIII,  ibid.) 

*  Mercantile  registrars  shall  effect  the  registration  they  are  called  upon  to  make, 
within  the  ten  days  following  the  date  on  which  the  application  is  recorded,"  unless 
some  material  or  unavoidable  obstacle  prevents  it.  (Decree  of  the  Provisional 
Government  of  Cuba,  No.  1105,  November  21,  1908.)i) 

30,  The  commercial  registry  shall  be  public  2).  The  registrar  shall  furnish 
upon  request  any  information  desired  from  the  record  of  any  merchant,  association 

1)  Art.  22  of  the  Commercial  Registry  Regulations  provided  that  records  should  be  made 
the  sara^e  day  that  application  therefor  was  made,  being  amended  as  above.  Such  article  provided 
further : 

"After  the  record  shall  have  been  made,  a  memorandum  in  the  following  terms  shall  be 
written  at  the  foot  of  the  petition  or  document  the  subject  of  record: 

"Recorded  (referring  to  the  preceding  document  or  preceding  petition),  on  sheet  number 
. . .   folio ...   of  the  book  of .  . .   of  the  commercial  registry  or  registry  of  vessels  of .  . . 

'Date  and  full  signature.' 

"A  similar  memorandum  shall  be  written  on  the  copy  of  the  petition,  if  there  be  any,  which 
shall  be  retained  in  the  registry,  the  original  or  the  documents  recorded  being  returned  to  the 
person  interested. 

"The  number  of  the  sheet,  and  the  folio  and  volume  in  which  the  record  may  have  been 
made,  shall  be  stated  on  the  respective  stub  of  the  receipt  book." 

Art.  65  of  the  Regulations  provided  that  the  registrars  shall  note  at  the  end  of  every 
record,  memorandum  or  certification  made,  the  amount  of  the  fees  collected  by  them,  without 
prejudice  to  giving  a  special  receipt  for  the  same,  and  article  64  prescribed  that  the  fees  charged 
should  conform  to  the  schedule  or  tariff.  These  provisions  were  amended  by  Art.  XXII  of 
Order  400,  series  of  1900,  Headquarters  Division  of  Cuba,  the  latter  being  in  turn  amended 
by  Art.  IX  of  the  Decree  of  the  Provisional  Government  No.  1056  of  October  31,  1908,  as  follows: 

IX.    Mercantile  Registrars  shall  be  entitled  to  the  following  fees  in  U.  P.  Currency: 

1.  For  each  entry  not  comprised  in  the  following  mmibers,  two  dollars  ($  2.00). 

2.  For  the  registration  of  powers  of  attorney,  their  modification,  substitution  Or  revo- 
cation, two  dollars  ($  2.00). 

3.  For  the  registration  of  dowries,  articles  of  marriage,  or  paraphernal  property,  one  dollar 
fifty  cents  ($  1.50). 

4.  For  the  registration  of  merchants,  partnerships,  or  companies  and  for  that  of  whatever 
emission  of  stocks  or  Bonds  they  may  issue,  the  following  fees  shall  be  charged: 

a)  If  the  capital  or  the  emission  of  Bonds  or  stocks  issued  does  not  exceed  $  5.000,  one  dollar 
fifty  cents  ($  1.50). 

b)  If  it  exceeds  $  5.000,  and  is  not  over  $  20.000,  two  dollars  ($  2.00). 

c)  If  it  exceeds  $  20.000  and  is  not  over  $  50.000,  five  dollars  ($  5.00)  (as  amended  by 
Decree  No.  65,  of  January  21,  1909). 

d)  If  it  exceeds  $  50.000  and  is  not  over  $  100.000,  ten  dollars  ($  10.00)  (as  amended  by 
Decree  No.   65,  of  January  21,   1909). 

e)  Above  $  100.000,  ten  doUars  ($  10)  and  one  dollar  {$  1)  for  every  $  20.000  or  fraction 
thereof  (as  amended  by  the  same  Decree). 

5.  For  the  registration  of  small  crafts,  one  dollar  ($  1.00). 

6.  For  the  registration   of   coast-wise   or  deep-sea  sailing  vessels,  three  dollars  ($  3.00). 

7.  For  the  registration  of  steam-ships,  five  dollars  ($  5.00). 

8.  For  the  registration  of  any  other  vessel,  five  dollars  ($  5.00). 

9.  For  the  registration  of  contracts  by  virtue  of  which  vessels  are  subject  to  the  payment 
of  certain  sum  or  to  the  fulfilment  of  an  obHgation,  the  fees  charged  will  be  in  accordance 
with  the  amount  of  the  consideration  therein  mentioned  and  with  the  scale  established  in 
number  4. 

10.  For  exhibiting  of  a  page  of  any  Book  or  of  a  record  of  the  official  quotations  of  the 
Exchange,  fifty  cents  {$  0.50). 

11.  For  a  literal  certificate  of  an  entry  or  registration,  two  dollars  ($  2.00). 

12.  For  a  certificate  of  abstract  of  each  entry  or  registration,  one  dollar,  fifty  cents  ($  1.50). 

13.  For  each  certificate  as  to  non-existence  of  data,  eighty  cents  ($  0.80). 

14.  For  the  custody  of  merchants'  books  in  the  cases  provided  for  in  the  Code  of  Commerce ; 
per  each  Book,  two  dollars  ($  2.00). 

2)  Article  VIII  of  Decree  of  the  Provisional  Government,  No.  1056,  of  October  31,  1908, 
which  amended  article  5  of  the  Commercial  Registry  Regulations,  provides  that  the  registry 
shall  remain  open  five  hours  at  least  on  every  working  day. 
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or  vesseli).  He  shall  likewise  issue  true  copies  of  all  or  part  of  the  said  record  upon 
a  signed  application  therefor 2). 

31.  In  places  where  there  is  an  Exchange,  the  registrar  shall  have  under  his 
charge  copies  of  the  daily  quotations  of  the  securities  dealt  in  and  the  rates  of  ex- 
change fixed  therein. 

These  copies  shall  serve  as  original  instruments  in  all  cases  of  verification  and 
proof  of  rates  of  exchange  and  quotations  on  specific  dates  3). 

32.  The  office  of  commercial  registrar  shall  be  filled  by  the  Government  by 
competitive  examination*). 

1)  Art.  XXI  of  Order  400,  series  of  1900:  In  the  most  conspicuous  place  in  the  building 
where  the  registry  is  established,  there  shall  be  a  bulletin  board  upon  which  shall  be  posted 
daily  a  list  of  the  inscriptions,  records,  and  cancellations  made  during  the  day.  Each  daily  list 
shall  remain  posted  on  the  bulletin  board  during  eight  days. 

Articles  of  the  Regulations  supplementary  hereto:  Art.  Sf7.  Persons  desirous  of  obtaining 
information  regarding  the  record  of  a  merchant,  association  or  vessel  in  the  commercial  registry, 
may  secure  it  by  either  of  the  following  means:  1.  By  the  production  of  the  registry;  —  2.  By  a 
certification  of  the  records  in  the  books. 

58.  The  registrar  shall,  upon  the  verbal  request  of  any  person,  exhibit  the  sheet  relating 
to  the  merchant,  association  or  vessel  which  may  be  designated,  in  order  that  it  may  be 
examined  and  any  data  taken  therefrom  which  may  be  considered  advisable. 

61.  Commercial  registrars  shall  exhibit  to  any  persons  desiring  it  the  copies  of  the  official 
quotations. 

They  shall  issue  certified  copies  thereof  upon  a  petition  written  on  stamped  paper  of  the 
twelfth  class. 

63.  Registrars  shall  submit  in  writing  to  judges,  courts  or  authorities  any  data  which 
they  may  request  of  them,  on  their  own  motion  and  which  is  of  record  in  the  commercial  registry, 
without  charging  any  fees  therefor  when  the  requests  have  not  been  made  at  the  instance  of  a 
party. 

^)  Art.  59  of  the  Regulations  provides  that  certifications  may  be  obtained  upon  a  request 
which  shall  clearly  state  the  name  of  the  merchant,  association  or  vessel,  and  the  record  or 
records'  it  is  to  cover. 

According  to  Article  60  "the  certification  may  be  literal  or  in  abstract,  as  requested,  and 
shall  be  written  immediately  after  the  petition,  by  adding  the  sheets  of  paper  which  may  be 
necessary.  Both  must  necessarily  state  whether  in  addition  to  the  record  or  records  they  cover, 
there  are  any  others  relating  to  the  same  merchant,  association  or  vessel. 

"If  a  certification  of  a  record  which  has  been  cancelled  shall  be  requested,  the  registrtff 
shall  set  forth  the  fact  of  such  cancellation,  even  though  not  requested. 

"If  there  are  no  records  of  the  kind  requested,  a  certification  to  that  effect  shall  issue." 
Art.  62  of  the  Regulations  provided  that  certifications  should  be  issued  within  a  period  of  not 
more  than  two  days,  while  article  XX  of  Order  400,  series  of  1900,  provided  that  they  should 
be  issued  on  the  same  day.  This  provision  was  amended  by  Decree  1105  of  the  Provisional 
Government  of  Cuba,  November  21,  1908,  to  the  effect  that  such  certificates  should  be  issued 
"within  the  four  days  following  the  date  on  which  the  application  is  recorded,  unless  some  legal 
obstacle  prevents  it." 

3)  See  article  80  of  this  Code,  and  article  50  of  the  Commercial  Exchange  Regulations  in 
the  Appendix. 

Supplementary  articles  of  the  Regulations:  Art.  16.  Commercial  registrars  shall  keep  in 
separate  packages  made  up  in  order  of  presentation:  1.  Copies  of  the  petitions  and  of  all  kinds 
of  documents  the  originals  of  which  are  not  on  file  in  a  notarial  protocol  or  public  archives;  — 
2.  Copies  of  the  lists  of  quotations  of  pubUc  securities  which  they  are  to  receive  daily  from  the 
governing  board,  according  to  the  provisions  of  article  80  of  the  Code  of  Commerce,  in  places 
where  there  is  an  exchange ;  —  3.  Copies  of  bills  of  sale  of  vessels  authenticated  by  our  consuls;  — 
4.  Official  communications;  —  5.  The  stub  receipts  referred  to  in  article  13. 

They  shall  furthermore  keep  under  their  custody  and  responsibility,  the  books  which  may 
be  delivered  to  them  in  pursuance  of  the  provisions  of  article  99  of  the  Code  of  Commerce,  and 
shall  return  them  only  when  so  ordered  by  the  proper  person. 

17.  The  packages  shall  be  made  up  to  cover  fixed  periods  in  the  discretion  of  the  respec- 
tive registrars,  and  shall  be  kept  between  cardboard  covers  bearing  the  proper  legend. 

*)  This  provision  has  been  virtually  repealed  by  article  II  of  Decree  No.  1056,  of  October  31, 
1908,- which  reads  aa  follows:  "II.  The  appointments  of  regular  incumbent  Mercantile  Regis- 
trars shall  be  made  freely  by  the  Provisional  Governor  or  the  Chief  of  the  Executive,  and, 
once  appointed,  they  can  only  be  removed,  suspended  or  transferred  from  office  for  the  same 
reason  and  in  the  same  manner  as  the  Registrars  of  Property." 

The,  said  Decree  made  the  following  provisions  regarding  the  qualifications,  bonds,  etc.  of 
registrars:  "III.  The  exercise  of  the  office  of  Mercantile  Registrar  is  incompatible  with  the 
exercise  of  any  other  office  remunerated  by  the  State,  the  Province  or  the  Munioipahty. 

"IV.  In  order  to  be  a  regular  incumbent  Mercantile  Registrar  the  following  requirements 
must  be  complied  with:  a)  To  be  a  Cuban  citizen  and  of  age;  —  b)  To  be  a  lawyer;  —  o)  Not 
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Addition. 

Chapter  VIII  of  Civil  Order  No.  34  of  the  Military  Government  of  Cuba, 

Series  of  1902.1) 

Lands  of  Railroads,  Interests  and  Easements  therein  and  records  thereof. 

I.  When  the  lands  in  ownership  or  possession,  or  any  rights,  interests  or  ease- 
ments in  lands  upon  which  a  Railroad  Company  proposes  to  construct  its  railroad 
shall  have  been  acquired  by  grant,  purchase,  expropriation,  or  otherwise,  the  Com- 
pany shall  present  the  titles  or  evidence  of  title  therein  to  the  Registrar  of  Property 
in  the  City  of  Havana,  in  charge  of  the  Mercantile  Registry,  who  shall  thereupon 
inscribe  the  same  literally  and  shall  in  like  manner  inscribe  any  instrument  executed 
before  or  certified  by  a  Notary,  containing  a  mortgage,  lien  or  incumbrance  against 
such  lands,  possessions,  rights,  interests  or  easements  in  the  records  under  his  charge 
in  special  books,  opened  and  reserved  for  aU  classes  of  records  relating  to  railroads, 
which  books  shall  be  opened  and  closed  in  the  same  manner  as  the  other  books  under 
his  charge  and  he  shall  deliver  a  duly  certified  copy  of  the  record  made  by  him  to 
the  duly  authorized  agent  of  the  Company,  and  the  Registrars  of  Property  in  the 
Districts  through  which  lines  of  railroads  are  to  cross  shall  open  special  books  in 
the  same  manner  as  the  other  books  under  their  charge,  and  be  reserved  for  aU 
classes  of  records  relating  to  railroads,  and  shall  record  in  such  records  under  their 
charge  such  part  of  such  certified  copy  as  corresponds  to  lands  as  well  as  rights, 
interests  or  easements  in  lands  situated  within  their  respective  Districts.  No  Re- 
gistrar of  Property  shall  refuse  to  record  any  class  of  instrument  in  writing  relating 
to  railroads  that  has  been  executed  before  or  certified  by  a  Notary  Pubhc  when 
executed  or  certified  within  the  Island  of  Cuba  or,  if  executed  in  a  foreign  country, 
when  duly  legalized  according  to  the  laws  of  Cuba  relating  to  legalization,  and  all 
Registrars  of  Property  shall  record  the  same  forthwith  upon  the  presentation  thereof 
to  them,  without  any  right  of  qualification  thereof.  In  case  at  any  time  hereafter 
the  charge  of  the  Mercantile  Registry  of  Havana  is  separated  from  the  present 
Registrar  of  Property  in  charge  thereof,  the  books  containing  all  classes  of  records 
relating  to  railroads  and  all  subsequent  records  relating  to  railroads  shall  remain 
in  charge  of  and  be  made  by  the  Registrar  of  Property,  who  at  the  time  of  such 
separation  shall  be  in  charge  of  the  Registry  of  Property  which  is  separated  from 
the  Mercantile  Registry. 

II.  The  titles  and  evidences  of  title  to  all  lands  in  possession,  rights,  interests 
or  easements  in  lands,  or  any  other  class  of  property,  acquired  and  held,  occupied 


to  be  a  bankrupt;  —  d)  Not  to  be  indicted  nor  to  have  been  sentenced  to  a  correctional  or 
corporal  penalty. 

"Under  equal  conditions  preference  will  be  given  to  aspirants  who  have  filled  regular 
incumbent  offices  in  the  judiciary  or  the  department  of  public  prosecution. 

"V.  Before  taking  possession  of  office  the  appointees  shall  file  with  the  Director  of  the  Sec- 
tion of  Registries  and  Notarial  Affairs  of  the  Department  of  Justice,  a  sworn  statement  made 
before  a  Notary  Public,  to  the  effect  that  they  combine  the  conditions  required  under  the  pre- 
ceding article. 

"VI.  Mercantile  Registrars  shall  appoint,  under  their  responsibility,  a  person  of  their 
confidence,  to  substitute  them  in  cases  of  absence,  illness,  leave  of  absence  or  any  other  cause, 
and  this  designation  must  fall  upon  a  person  who  combines  the  conditions  required  to  be  a  regu- 
lar incumbent  Mercantile  Registrar,  but  it  is  not  necessary  for  him  to  be  a  Lawyer.  This  desig- 
nation shall  be  communicated  in  writing,  by  the  regular  incumbent  Mercantile  Registrar,  to  the 
Director  of  the  Section  of  the  Registries  and  Notarial  Affairs. 

"The  substitute  mercantile  registrars  cannot  hold  offices  remunerated  by  the  State,  the 
province,  or  the  municipality,  nor  perform  the  duties  of  a  notary;  but,  if  the  person  designated 
as  a  substitute  is  a  notary  established,  he  will  cease  temporarily  to  perform  the  duties  of  notary, 
during  all  the  time  he  acts  as  such  substitute  mercantile  registrar. 

"VII.  Mercantile  registrars  shall  furnish  bond  for  the  sum  of  $  2.000  currency,  and  both 
the  regular  incumbent  and  substitute  mercantile  registrar  shall  take  oath  of  office  which  shall 
be  administered  by  the  president  of  the  respective  audiencia  or  the  person  by  him  designated." 

1)  The  provisions  of  this  chapter  relate  more  to  registries  of  property  than  to  commercial 
registries,  but  as  they  bear  a  relation  to  the  latter,  they  are  inserted  here. 

With  regard  to  the  registration  of  railroad  companies  as  industrial  companies,  article  I  of 
Chapter  IV  of  the  said  Order  34  of  1902,  provides  that  articles  of  incorporation  shall  be  recorded 
in  the  Commercial  Registry  of  Havana  after  the  proper  deposit  in  the  office  of  the  Secretary  of 
Finance  shall  have  been  made. 
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or  used,  by  possession  by  any  Railroad  Corporation,  as  well  as  all  deeds  constituting 
mortgages,  Uens,  or  any  kind  of  incumbrances,  conveyances,  or  other  dispositions 
of  such  lands,  rights,  interests  or  easements  in  lands,  or  any  other  class  of  property, 
shall  be  recorded  in  like  manner  as  provided  in  the  last  preceding  paragraph. 

III.  At  the  time  any  Railroad  Company  presents  to  the  Registrar  of  Property  of 
the  City  of  Havana,  to  be  recorded  as  aforesaid,  its  titles  or  evidences  of  title,  in  lands, 
or  rights,  interests  or  easements  therein,  or  to  any  other  class  of  property,  the  duly 
authorized  agent  of  the  Company  shall  also  accompany  the  same  with  a  copy,  duly 
certified  by  the  President  and  Secretary  of  the  Railroad  Commission,  under  its  seal, 
of  the  explanatory  statement  as  to  the  route  and  general  conditions  of  the  railroad, 
directed  by  the  provisions  of  this  Order  to  be  filed  with  said  Commission,  and  such 
Registrar  shall  record  the  same  in  his  office,  together  with  such  titles  or  evidences 
of  title,  and  such  record  shall  be  sufficient  for  any  acts  of  record  thereafter  to  be 
made. 

The  certified  copy  last  hereinbefore  referred  to  shall  be  a  certified  copy  of  the 
explanatory  statement  as  approved  by  the  Railroad  Commission  or  by  the  Supreme 
Court. 

IV.  All  lands,  of  whatever  title  of  ownership  or  possession,  whether  or  not 
contiguous,  continuous,  undivided.  Haciendas  Comuneras,  or  otherwise  belonging 
to  or  occupied  by  any  Railroad  Company,  and  devoted  to  railroad  purposes,  may 
at  the  option  of  the  Company  be  considered  as  a  single  piece  or  parcel  of  property, 
for  the  effects  of  recording  the  same  in  the  office  of  the  corresponding  Registrar  of 
Property,  as  weU  as  for  the  constitution  of  all  conveyances,  mortgages,  liens  or 
other  incumbrances. 

V.  In  the  case  of  a  division  of  undivided  lands,  or  Haciendas  Comuneras,  the 
Railroad  Company  shall  iademnify  other  owners  jointly  interested  with  the  Company 
in  that  part  of  such  undivided  lands  or  Haciendas  Comuneras  which  is  used  or 
occupied  in  possession  of  the  Railroad  Company,  for  the  purposes  of  its  Railroad, 
provided  that  the  interest  possessed  by  the  Railroad  Company  in  such  undivided 
lands  or  Haciendas  Comuneras  be  found  insufficient  to  cover  the  full  area  of  its 
right  of  way  through  such  undivided  lands  or  Haciendas  Comuneras,  and  its  station 
grounds  thereon,  if  any. 

VI.  All  property  acquired  by  any  RaUroad  Company  after  the  execution  of 
any  mortgage  containing  a  covenant  to  include  after-acquired  property,  shall  be 
considered  as  forming  a  part  of  the  single  piece  or  parcel  of  property  given  as  security 
for  such  mortgage,  and  Registrars  of  Property  shall  record  the  deeds  of  such  after- 
acquired  property  as  forming  a  part  of  the  prior-acquired  property  of  the  Railroad 
Company  appearing  of  record  in  his  office,  and  make  the  proper  note  of  record 
extending  such  mortgage  to  such  after-acquired  property,  pursuant  to  the  terms 
of  the  covenants  or  agreements  in  said  mortgage  contained. 

Vn.  AU  acquisitions  by  Railroad  Companies  by  grant,  purchase  or  expropria- 
tion of  lands,  lands  in  possession,  rights,  interests  or  easements  therein,  and  of  other 
property,  real  or  personal,  used  for  purposes  of  the  railroad  including  the  issue  and 
transfer  of  shares  of  stock,  mortgage  bonds  and  debenture  bonds  of  Railroad  Corpora- 
tions, shall  be  exempt  from  any  tax  imposed  by  law  upon  transfers  of  property. 

VIII.  Notaries  Public  shall,  in  drawing  all  instruments  in  writing  relating  to 
Railroads,  set  forth  therein  the  authority  and  description  of  the  person,  persons. 
Company  or  Companies  excuting  the  same,  the  boundaries,  measurements  and  de- 
scription as  weU  as  the  hens,  incumbrances  and  other  conditions  of  lands  affected 
thereby,  the  description  of  personal  property  included  therein,  and  the  character, 
covenants,  conditions  and  stipulations  of  the  contract  contained  in  such  instruments, 
and  no  other  requirements  of  the  requisites  provided  for  by  the  legislation  as  to 
mortgages  and  Notaries  Public  shall  be  enforced. 

IX.  All  Registrars  of  Property  within  the  Island  of  Cuba  shah  be  entitled  to 
receive,  and  shall  receive  only  the  fees  for  compensation  hereinafter  set  forth,  and 
shall  not  under  penalty  of  forfeiture  of  office,  demand  or  receive  from  any  officer, 
agent  or  attorney  of  any  Railroad  Corporation  any  gift  or  gratuity,  or  any  compen- 
sation or  fee,  other  than  as  provided  herein.  The  fees  of  such  Registrars  for  record- 
ing and  certifying  all  instruments  in  writing  relating  to  railroads  being  fixed  on  the 
following  basis: 

At  the  rate  of  forty  cents  in  gold  for  every  one  hundred  words  of  the  text  of 
any  instrument  in  writing,  relating  to  railroads  presented  to  any  Registrar  of  Pro- 
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perty  for  record  by  such  Registrar  in  the  books  relating  to  raiboads,  under  his 
charge. 

At  the  rate  of  forty  cents  in  gold  for  every  one  hundred  words  transcribed  by 
such  Registrar  from  the  text  of  any  record  relating  to  raikoads  in  the  books  of  re- 
cord in  his  charge,  and  certified  by  him  under  his  hand  and  seal  of  office  to  be  true 
copies  of  the  originals  in  such  records;  and 

At  the  rate  of  forty  cents  in  gold  for  every  one  hundred  words  of  the  text  of 
any  instrument  "in  writing  relating  to  railroads,  presented  to  him  for  certification, 
and  by  him  compared  with  the  original  record,  and  certified  under  his  hand  and  seal 
to  be  true  copies  of  the  originals  thereof. 

X.  No  fees  shall  be  charged  or  collected  by  any  Registrar  of  Property  for  copies 
of  papers  or  records  of  official  documents  relating  to  railroads,  furnished  to  public 
officials  for  use  in  their  official  capacity. 

Third  Title.    Commercial  books  and  accounting.^) 

33.  Merchants  must  necessarily  keep:  1.  A  stock  and  balance  book;  • —  2.  A 
day-book^);  —  3.  A  ledger;  —  4.  One  or  more  letter  and  telegram  copying  books;  — 
5.  The  other  books  required  by  special  laws. 

Associations  and  companies  shall  likewise  keep  one  or  more  books  of  minutes, 
in  which  shall  be  entered  all  resolutions  relating  to  their  business  and  transactions 
adopted  at  general  meetings  or  by  their  boards  of  directors. 

34.  They  may  also  keep  any  additional  books  they  may  deem  proper,  accord- 
ing to  the  system  of  accounting  they  may  adopt. 

Such  books  shall  not  be  subject  to  the  provisions  of  article  36;  but  they  may 
cause  any  which  they  consider  proper  to  be  legahzed*). 

35.  Merchants  may  keep  their  books  personally  or  have  them  kept  by  persons 
authorized  by  them  to  do  so. 

If  a  merchant  does  not  keep  his  books  personally,  the  presumption  shall  be  that 
the  person  keeping  them  has  been  authorized  to  do  so,  in  the  absence  of  proof  to 
the  contrary. 

36.  Merchants  shaU  present  the  books  referred  to  in  article  33,  bound,  covered 
and  paged,  to  the  municipal  judge  of  the  district  in  which  their  commercial  estab- 
lishment is  located,  in  order  that  he  may  enter  on  the  first  foUo  of  each  a  signed 
memorandum  of  the  number  of  foUos  the  book  contains. 

The  seal  of  the  municipal  court  by  which  the  book  is  authenticated  shall  be 
stamped  on  each  sheet  of  every  book*). 

37.  The  stock  and  balance  book  shall  be  begun  with  the  inventory  which  a 
merchant  must  make  when  be  begins  business  and  it  shall  contain :  1 .  A  correct 
statement  of  the  money,  securities,  credits,  bills  payable,  personal  and  real  property, 
merchandise  and  effects  of  aU  kinds,  appraised  at  their  true  value,  which  constitute 
his  assets;  —  2.  A  correct  statement  of  his  debts  and  aU  kinds  of  obhgations  payable, 
if  he  have  any,  which  make  up  his  habihties;  —  3.  He  shall  determine,  in  a  proper 
case,  the  exact  difference  between  the  assets  and  the  habihties,  which  difference 
wUl  represent  the  capital  with  which  he  begins  business. 


1)  See  Presidential  Decree  No.  1123,  of  October  25,  1909,  regarding  the  powers  and  duties 
of  the  Department  of  Agriculture,  Commerce  and  Labor  as  to  the  books  of  merchants,  etc., 
on  p.  244. 

2)  A  company  which  has  branches  in  the  town  in  which  it  has  its  central  office  is  not  com- 
pelled to  keep  a  daybook  in  each  of  them ;  but  if  the  branches  are  located  elsewhere,  it  must  do 
so,  as  otherwise  it  would  be  impossible  to  comply  with  the  obligation  prescribed  in  the  Code 
of  Commerce  of  keeping  up  to  date  in  the  central  office  of  the  company  or  association  interested 
the  statement  of  the  operations  of  the  branches  (Boyal  Order  of  December  25,  1889). 

The  Supreme  Court  of  Spain  held  in  a  decision  of  April  24,  1901,  that  the  fact  of  not  keeping 
any  one  of  the  books  required  by  this  article,  constituted  a  sufficient  cause  to  declare  a  bank- 
ruptcy to  be  fraudulent  in  accordance  with  the  provisions  of  subdivision  3  of  article  890. 

3)  That  is  to  say,  to  have  them  stamped  and  paged,  etc.,  by  the  municipal  judge,  as  pro- 
vided by  article  36. 

*)  During  the  Spanish  regime  the  books  of  merchants  were  subject  to  the  State  stamp 
tax;  but  this  tax  was  aboHshed  by  the  Military  Government  of  the  United  States,  as  announced 
by  the  Secretary  of  the  Treasury  on  June  10,   1899. 

According  to  the  Royal  Order  of  December  29,  1885,  municipal  judges  are  not  entitled  to 
any  fees  for  this  service. 
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Merchants  shall  in  addition  prepare  annually  and_  enter  in  the  same  book,  a 
general  balance  sheet  of  their  business,  with  the  details  mentioned  in  this  article 
and  in  accordance  with  the  entries  in  the  daybook,  without  any  reservation  or 
omission  whatsoever,  over  their  signature  and  under  their  responsibihty. 

38.  The  first  entry  in  the  daybook  shall  consist  of  the  result  of  the  inventory 
referred  to  in  the  next  preceding  article,  divided  into  one  or  more  consecutive 
accounts,  according  to  the  system  of  accounting  which  may  be  adopted. 

Then  shall  foUow,  day  by  day,  all  the  transactions  of  the  merchant,  each  entry 
giving  the  credit  or  debit  of  the  respective  accounts. 

When  the  transactions  are  numerous,  no  matter  what  their  importance  may 
be,  or  when  they  shaU  have  taken  place  outside  of  the  domicile  of  the  merchant, 
those  referring  to  each  account  which  have  taken  place  on  the  same  day  may  be 
included  in  a  single  entry,  but  when  they  are  set  forth  in  detail,  the  same  order  in 
which  they  occurred  must  be  followed  in  their  enumeration. 

Amounts  which  a  merchant  withdraws  for  his  domestic  expenses  shaU  hkewise 
be  entered  on  the  date  of  such  withdrawal,  and  they  shall  be  carried  to  a  special 
account  to  be  opened  in  the  Ledger  for  this  purpose i). 

39.  Accounts  relating  to  each  object  or  person  in  particular  shall,  in  addition, 
be  opened  in  the  ledger,  with  a  debit  and  a  credit,  and  the  entries  in  the  daybook 
relating  thereto  shall  be  carried  to  such  accounts  by  strict  order  of  dates. 

40.  In  the  book  of  minutes  to  be  kept  by  every  company,  aU  resolutions 
adopted  at  their  meetings  or  at  those  of  their  directors,  shall  be  entered  verbatim, 
giving  the  date  of  each,  the  persons  present,  the  votes  cast,  and  any  other  details 
which  will  aid  in  arriving  at  an  exact  knowledge  of  the  resolution  adopted;  and  they 
shall  be  authenticated  by  the  signatures  of  the  managers,  directors  or  administrators 
who  may  be  in  charge  of  the  management  of  the  company,  or  by  the  signatures  of 
the  persons  which  the  by-laws  or  articles  goveming  such  company  may  determine. 

41.  All  letters  which  a  merchant  may  write  regarding  his  business  and  the 
telegrams  he  may  send,  shall  be  transferred  to  the  copying  book,  either  by  hand 
or  by  any  mechanical  device  whatsoever,  in  full  and  successively,  by  order  of  dates, 
including  the  subscribing  clause  and  signature. 

42.  Merchants  shaU  carefully  file  in  packages,  in  proper  order,  all  letters  and 
telegrams  which  they  may  receive  relating  to  their  business^). 

43.  Merchants  shall,  in  addition  to  oompljnng  with  the  conditions  and  observing 
the  f  ormaUties  prescribed  in  this  Title,  keep  their  books  in  a  clear  manner,  by  order 
of  dates,  without  leaving  any  blank  spaces,  making  any  inter Uneations,  erasures 
or  corrections,  and  without  showing  traces  of  having  been  altered  by  the  substitution 
or  removal  of  folios,  or  in  any  other  manner*). 

44.  Merchants  shall,  as  soon  as  they  observe  them,  enter  corrections  of  the 
errors  or  omissions  which  may  occiu:  in  making  entries  ia  the  books,  immediately 
after  the  same,  clearly  explaining  in  what  they  consist,  and  writing  the  phrase  as 
it  should  have  appeared. 

If  some  time  shall  have  elapsed  since  the  error  was  committed  or  since  the 
occurrence  of  the  omission,  they  shall  make  the  proper  entry  of  correction,  and 
add  in  the  margin  opposite  the  erroneous  entry  a  note  calling  attention  to  the 
correction. 

45.  No  judge,  or  court,  or  authority  whatsoever,  shall  of  his  or  its  own  motion 
make  any  inquiries  for  the  purpose  of  ascertaining  whether  a  merchant  keeps  his 
books  in  accordance  with  the  provisions  of  this  Code,  nor  shall  he  or  it  make  any 
general  iavestigation  or  examination  of  the  accounting  in  the  offices  or  counting 
houses  of  merchants. 

46.  Nor  can  the  production,  deHvery  or  general  examination  of  the  books, 
correspondence  or  other  documents  of  merchants  be  ordered  on  the  petition  of  a 
party,  except  in  cases  of  hquidation,  universal  succession  or  bankruptcy. 

47.  With  the  exception  of  the  cases  mentioned  in  the  foregoing  article,  the 
production  of  the  books  or  documents  of  merchants  may  be  ordered,  on  the  pe- 
tition of  a  party,  or  by  the  court  or  authority  on  its  own  motion,  only  when  the  per- 

1)  See  subdivision  1  of  article  888  of  this  Code. 

2)  See  article  49  which  is  supplementary  hereto. 

3)  Entries  in  books  have  no  value  whatsoever  in  court  in  favor  of  the  merchant  pro- 
ducing them,  if  they  show  signs  of  erasures  or  changes  in  material  parts  (Decision  of  the  Supreme 
Court  of  Spain,  November  22,  1869). 
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son  to  whom  they  belong  has  an  interest  or  is  subject  to  some  Hability  ia  the  matter 
in  which  the  production  thereof  is  sought. 

The  examination  shall  be  conducted  in  the  office  of  the  merchant,  in  his  pre- 
sence, or  in  the  presence  of  the  person  he  may  delegate,  and  it  shaU  be  confined 
exclusively  to  the  points  which  bear  a  relation  to  the  question  at  issue,  and  these 
shall  be  the  only  points  which  may  be  verified i). 

48.  In  order  to  weigh  the  value  as  evidence  of  the  books  of  merchants,  the 
following  rules  shall  be  observed:  1.  The  books  of  merchants  shall  be  evidence 
against  them,  and  they  shall  not  be  permitted  to  offer  evidence  against  the  same; 
but  the  opposite  party  cannot  accept  entries  which  may  be  favorable  to  him,  and 
reject  those  which  prejudice  him ;  but  having  accepted  this  means  of  proof,  he  shall 
be  obhged  to  abide  by  the  results  of  such  entries  as  a  whole,  taking  into  equal  con- 
sideration all  the  entries  relating  to  the  question  at  issue 2);  —  2.  If  there  should  be 
any  disparity  in  the  entries  in  the  books  kept  by  two  merchants,  and  the  books  of 
one  of  them  have  been  kept  with  all  the  formahties  prescribed  in  this  Title,  and  the 
books  of  the  other  contain  some  defect,  or  lack  the  requisites  prescribed  by  this 
Code,  the  entries  in  the  books  properly  kept  shall  prevail  over  those  contained  ia 
the  defective  books,  unless  the  contrary  shall  be  estabUshed  by  other  evidence 
admissible  in  law;  —  3.  If  one  of  the  merchants  should  fail  to  produce  his  books, 
or  should  state  that  he  has  none,  the  books  of  his  adversary,  if  kept  with  all  the 
legal  formahties,  shall  be  evidence  against  him,  unless  it  be  estabhshed  that  the 
lack  of  such  books  is  due  to  iorce  maieure,  and  always  without  prejudice  to  proof 
against  the  entries  produced,  by  other  means  admissible  in  court^);  —4.  If  the 
books  of  the  merchants  should  have  all  the  legal  requisites  and  be  contradictory, 
the  judge  or  court  shall  render  judgment  upon  the  other  evidence,  weighing  it  in 
accordance  with  the  general  rules  of  law. 

49.  Merchants  and  their  heirs  or  assigns  shall  preserve  the  books,  telegrams 
and  correspondence  of  their  business  in  general,  throughout  the  term  of  the  duration 
of  such  business  and  for  five  years  after  the  Hquidation  of  all  their  commercial 
affairs  and  dependencies. 

Documents  which  specially  concern  particular  acts  or  transactions,  may  be 
rendered  useless  or  destroyed  upon  the  expiration  of  the  time  for  the  prescription 
of  the  actions  which  might  arise  therefrom,  unless  some  question  relating  to  the 
same  directly  or  indirectly  is  pending,  in  which  case  they  must  be  preserved  until 
the  settlement  thereof*). 

Fourth  Title.    General  provisions  relating  to  commercial  contracts. 

50.  Commercial  contracts,  in  everything  pertaining  to  their  essentials,  modi- 
fication, exceptions,  interpretation  and  extinction,  and  the  capacity  of  the  contracting 

1)  This  article  is  in  harmony  with  the  provisions  of  article  604  of  the  Law  of  CivU  Proce- 
dure which  provides:  "When  the  books  of  merchants  are  to  be  used  as  evidence,  the  provisions 
of  articles  51  and  .52  of  the  Code  of  Commerce  (the  reference  being  to  articles  of  the  former  Code, 
which  are  equivalent  to  article  47  of  the  present  Code)  shall  be  observed,  the  production  being 
made  in  the  office  in  which  the  books  may  be." 

Production  as  a  means  of  proof,  established  by  this  article,  may  permit  the  refusal  of  a 
merchant  to  produce  his  books  upon  order  of  a  court  to  be  considered  contempt  of  cotart,  and  as 
this  code  contains  no  penal  sanction  for  contempt  of  this  character,  the  provisions  of  the  Penal 
Code  governing  such  disobedience  are  appUcable  (Decision  of  the  Supreme  Court  of  Spain  of 
February  6,   1880). 

2)  The  Supreme  Court  of  Cuba  held  in  an  opinion  of  June  2,  1904,  that  the  provisions  of 
this  article  are  to  be  construed  in  the  sense  that  entries  in  the  books  shall  prejudice  the  merchant 
in  the  terms  in  which  they  may  be  drawn  with  respect  to  the  particular  matter  to  which  they  relate 
and  the  incidents  mentioned  therein,  and  cannot  be  extended  or  construed  in  an  arbitrary  manner. 

3)  Subdivisions  3  and  4  of  this  article  introduced  a  real  reform  in  the  previous  law  regard- 
ing the  value  as  evidence  of  the  books  of  merchants,  and  we  must  call  attention  thereto  because 
it  was,  and  still  is,  a  common  belief,  due  to  the  construction  given  to  articles  42,  43  and  53  of 
the  former  Code,  that  any  disparity  between  the  books  of  two  merchants  must  be  decided  in 
favor  of  the  merchant  who  keeps  his  books  in  proper  form,  and  against  the  merchant  who  does 
not  do  so,  the  former  constituting  full  proof  to  the  exclusion  of  any  other.  Under  the  law  in  force 
books  properly  kept  constitute  efficient  but  not  privileged  proof,  and  it  is  lawful  and  possible 
to  destroy  it  by  stronger  evidence.  This  is  clearly  stated  in  the  report  accompanying  the  project 
of  the  Code. 

*)  Articles  942  to  954  treat  of  the  prescription  of  actions.  See  also,  the  provisions  of  Book 
4  of  the  Civil  Code. 
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parties,  shall  be  governed,  in  everything  which  is  not  expressly  provided  for  in  this 
Code  or  special  Laws,  by  the  general  rules  of  the  common  law^). 

61.  Commercial  contracts  shall  be  valid  and  binding,  and  an  action  may  be 
brought  thereon,  whatever  be  the  form  and  language  in  which  they  may  be  executed, 
the  class  to  which  they  belong,  and  the  amount  involved,  provided  their  existence 
be  proved  by  any  of  the  means  estabhshed  by  the  civil  law.  Nevertheless,  the 
testimony  of  witnesses  shall  not  be  sufficient  per  se  to  prove  the  existence  of  a 
contract  in  which  the  interest  involved  exceeds  1,500  pesetas,  unless  supported  by 
other  evidence  2). 

Telegraphic  correspondence  shall  only  produce  an  obligation  between  contracting 
parties  who  shall  have  previously  admitted  this  medium  in  a  written  contract,  and 
provided  the  telegrams  conform  to  the  contractual  conditions  or  signs  which  the  con- 
tracting parties  may  have  previously  established,  if  they  should  have  so  agreed. 

52.  From  the  provisions  of  the  foregoing  article  shall  be  excepted:  1.  Contracts 
which,  in  accordance  with  the  provisions  of  this  Code,  or  special  laws,  must  be 
embodied  in  an  instrument,  or  require  certain  forms  or  formahties  to  make  them 
valid  ;  —  2.  Contracts  entered  into  in  a  foreign  country  in  which  the  law  requires 
specific  instruments,  forms  or  formalities  to  make  them  valid,  even  though  not 
required  by  the  Spanish  law.*) 

In  either  case  contracts  which  do  not  comply  with  the  conditions  respectively 
required,  shail  not  be  binding  nor  can  suit  be  brought  thereon*). 

1)  The  usages  of  commerce,  which,  according  to  article  2,  constitute  supplementary  law, 
are  absolutely  ignored  in  this  article,  and  the  common  law  appears  to  be  given  the  preference. 
As  to  the  requisites,  modification,  and  scope  of  contracts,  this  appears  to  be  natural,  but  not 
as  to  their  construction.  A  reference  to  the  note  to  article  2  will  show  that  such  usages  were  to 
be  considered  to  govern  primarily  the  interpretation  of  contracts;  for  this  reason  and  in  view 
of  the  provisions  of  article  59,  it  will  be  noted  that  the  omission  to  which  attention  is  called  is 
not  as  important  as  it  would  at  first  appear.  In  questions  of  interpretation,  we  believe  that  be- 
fore having  recourse  to  the  common  law,  the  usages  must  be  observed,  in  accordance  with  the 
provisions  of  articles  2  and  59  of  this  Code  (Betancourt). 

The  Supreme  Court  of  Spain  has  held  that  although  commercial  contracts  are  governed  by 
the  common  law  as  to  the  causes  which  rescind  or  avoid  them,  this  general  rule  is  limited  by  the 
modifications  and  restrictions  established  by  the  special  commercial  law  (Decision  of  March  12, 
1885);  and  that  although  commercial  matters  must  be  decided  by  the  special  commercial  legis- 
lation, and  not  by  the  common  law,  there  is  no  doubt  also  that  in  certain  cases,  in  the  absence 
of  a  specific  provision,  the  provisions  of  the  common  law  can  and  must  be  applied  to  the  same, 
in  accordance  with  the  precedents  established  by  the  said  court  (Decision  of  July  12,  1876). 

2)  In  this  article  two  questions  are  to  be  distinguished:  one,  that  relating  to  the  efficiency 
and  validity  of  contracts;  and  the  other,  to  the  evidence.  With  regard  to  the  former,  these  pro- 
visions are  in  harmony  with  article  1278  of  the  Civil  Code,  which  provides  that  contracts  are 
binding  whatever  be  their  form,  provided  they  have  the  essential  requisites  to  make  them  valid, 
which,  in  the  civil  law  as  well  as  in  the  commercial  law,  are:  consent,  a  lawful  object  and 
consideration.  As  to  the  latter,  it  provides  that  commercial  contracts  shall  be  proved  by  the  means 
established  in  the  civil  law,  namely:  by  instruments,  confession,  inspection  by  the  court,  the 
evidence  of  experts,  witnesses  and  presumptions  (Art.  1215  of  the  Civil  Code),  to  which  may 
be  added,  if  not  considered  included  in  instruments,  books  of  commerce  and  correspondence, 
included  in  private  documents,  both  of  which  means  are  expressly  mentioned  in  the  Law  of  Civil 
Procedure  (Art.  577).  But  with  regard  to  the  testimony  of  witnesses,  the  Conunercial  Code 
establishes  an  exception  not  contained  in  the  Civil  Code,  viz:  That  such  evidence  per  se  has  no 
value  when  it  is  sought  to  prove  the  existence  of  contracts  which  involve  an  interest  of  more 
than  three  hundred  pesos  (1500  pesetas).  If  it  be  under  this  sum,  such  evidence  must  be  con- 
sidered, in  accordance  with  the  provisions  of  article  1244  of  the  Civil  Code,  the  rules  laid  down 
in  article  1248  of  such  Code  being  applied. 

With  regard  to  the  amount  involved,  it  is  necessary  to  consider  what  the  Supreme  Court 
of  Cuba  has  held  in  a  number  of  decisions  in  criminal  matters,  especially  in  its  opinion  of  February 
11,  1901,  according  to  which  amounts  stated  in  the  penal  Code  shall  be  understood  to  refer  to 
Spanish  money,  until  legal  action  to  the  contrary  shall  be  taken.  There  is  no  reason  for  not 
applying  the  same  doctrine  to  the  Code  of  Commerce.  Finally,  let  it  be  noted,  as  the  report 
accompanying  the  bill  states,  that  the  exception  referred  to  applies  to  contracts,  and  not  to 
other  commercial  acts,  which  may  be  proved,  whatever  their  amount  may  be,  by  the  testimony 
of  witnesses  in  accordance  with  the  provisions  of  the  common  law  (Betancourt). 

3)  This  is  in  harmony  with  the  provisions  of  article  11  of  the  Civil  Code,  and  is  a  positive 
sanction  of  the  principle  of  private  international  law  that  locus  regit  actum  (Betancourt). 

*)  Commercial  contracts  for  carriage  by  land  cannot  be  considered  included  in  any  of  the 

cases  prescribed  by  this  article  (Decision  of  the  Supreme  Court  of  Spain  of  September  28,  1889). 

See  articles  9  et  seq.  of  the  Civil  Code  with  regard  to  contracts  made  in  a  foreign  country. 
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53.  Unlawful  agreements  shall  not  be  binding  nor  can  suit  be  brought  thereon, 
even  though  they  involve  commercial  transactions i). 

54.  Contracts  entered  into  by  correspondence  shall  be  perfected  when  answer 
is  made  accepting  the  proposition  or  the  terms  modifying  the  same. 

55..  Contracts  in  which  an  agent  or  a  broker  acts  as  an  intermediary  shall 
be  perfected  when  the  contracting  parties  shall  have  agreed  to  the  proposition. 

56.  In  a  commercial  contract  containing  a  penalty  clause  against  the  person 
faihng  to  comply  therewith,  the  party  prejudiced  may  bring  an  action  to  enforce 
the  performance  of  the  contract,  or  the  payment  of  the  stipulated  penalty;  but 
upon  avaihng  himself  of  one  of  these  actions,  the  other  shall  be  barred,  in  the  ab- 
sence of  an  agreement  to  the  contrary  2). 

57.  Commercial  contracts  shall  be  executed  and  fulfilled  in  good  faith,  according 
to  the  terms  in  which  they  were  made  and  drafted,  without  tergiversating  by  ar- 
bitrary interpretations  the  honest,  proper,  and  usual  meaning  of  spoken  or  written 
words,  or  limiting  the  effects  which  may  be  naturally  derived  from  the  manner 
in  which  the  contracting  parties  may  have  explained  their  will  and  contracted  their 
obligations  3). 

58.  If  there  should  be  any  disparity  between  the  copies  of  a  contract  presented 
by  the  contracting  parties,  and  an  agent  or  broker  shall  have  acted  as  an  inter- 
mediary in  the  execution  thereof,  what  appears  in  the  books  of  the  latter  shall  be 
accepted  as  conclusive,  provided  they  are  kept  in  accordance  with  the  law. 

59.  If  any  doubts  shall  arise  which  cannot  be  decided  in  accordance  with  the 
provisions  of  article  2  of  this  Code,  the  matter  at  issue  shall  be  decided  in  favor 
of  the  debtor*). 

60.  In  all  computations  of  days,  months  and  years,  it  shall  be  understood: 
that  a  day  comprises  24  hours ;  the  months,  as  designated  in  the  Gregorian  calendar, 
and  a  year  comprises  365  days. 

Bills  of  exchange  and  promissory  notes  and  loans  are  excepted,  with  relation 
to  which  the  special  provisions  of  this  Code  governing  the  same  shall  be  observed^). 

61.  No  terms  of  grace,  courtesy,  or  other  terms  which,  under  any  name  what- 
soever, defer  the  performance  of  commercial  obligations,  shall  be  recognized,  but 
only  such  terms  as  the  parties  may  have  previously  fixed  in  the  contract,  or  such  as 
are  founded  on  a  specific  provision  of  law^). 

^)  According  to  article  1274  of  the  Civil  Code,  the  consideration  in  contracts  is  unlawful 
when  it  is  opposed  to  the  law  or  good  morals.  The  effects  of  annulment,  on  account  of  an  unlawful 
consideration  or  object,  are  governed  by  articles  1305  and  1306  of  the  said  Code  (see  Appendix). 

2)  In  harmony  with  article  1153  of  the  Civil  Code. 

')  This  is  not  a  special  provision  of  the  commercial  law.  It  is  the  same  provision  which 
governs  the  construction  of  contracts  in  the  civil  legislation,  contained  in  articles  1091,  1281 
and  1283  of  the  Code. 

Commercial  contracts  must  be  fulfilled  in  accordance  with  the  proper  and  genuine  meaning 
of  their  words  and  the  manifest  intention  of  the  contracting  parties  (Decision  of  the  Supreme 
Court  of  Spain  of  July  18,  1867). 

The  stipulations  and  agreement  constitute  the  supreme  law  of  contracts,  and  for  their 
interpretation  and  honest  construction,  when  any  doubt  arises  thereon,  their  spirit  should  be 
observed  rather  than  the  strict  meaning  of  the  words  employed,  and  the  intention  of  the  con- 
tracting parties  should  be  deduced  from  the  relation  the  clauses  bear  to  each  other,  the  fact 
that  such  clauses  have  been  accepted,  and  from  the  actions  of  the  parties  themselves  after  the 
celebration  of  the  contract,  when  they  bear  any  relation  to  the  matter  at  issue  (Decisions  of  the 
Supreme  Court  of  Spain  of  March  28,  1867,  November  16,  1870,  February  23,  1871,  and  Novem- 
ber 9,   1887). 

When  the  clauses  of  a,  contract  are  clear  and  explicit,  it  is  unnecessary  to  have  recourse 
to  the  rules  of  interpretation  (Decisions  of  the  Supreme  Court  of  Spain  of  April  11,  and  June  19, 
1865,  and  March  1,   1862). 

When  the  intention  of  the  contracting  parties  cannot  be  ascertained,  obscure  clauses  must 
be  construed  against  the  person  who  stated  them  (Ibid,  December  28,  1864). 

*)  See  note  to  art.  49.  According  to  this  article  of  the  Code,  when  any  doubt  arises  as  to 
the  meaning  of  contracts,  due  to  the  words  thereof  being  in  conflict  with  the  intention  of  the 
contracting  parties,  recourse  shall  be  had  in  the  first  place  to  the  commercial  law,  then  to  the 
usages  of  commerce,  and  finally,  to  the  common  law  (articles  1282  to  1289  of  the  Civil  Code).  If 
the  doubt  cannot  be  settled  by  these  means,  the  Commercial  Code  decides  it  in  favor  of  the 
debtor;  while  in  the  civil  law,  according  to  the  provisions  of  article  1289  of  the  Civil  Code,  the 
obligation  is  annulled. 

5)  See  articles  62  and  453  et  seq.  of  this  Code. 

6)  See  article  942  of  this  Code. 
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62.  ObKgations  for  the  performance  of  which  a  period  shall  not  have  been 
previously  fixed  by  the  parties,  or  by  the  provisions  of  this  Code,  shall  be  demandable 
ten  days  after  they  have  been  contracted,  if  an  ordinary  action  only  lies  thereon, 
and  on  the  following  day,  if  they  import  a  confession  of  judgment^). 

63.  The  effects  of  default  in  the  performance  of  commercial  obligations 
shall  begin:  1.  In  contracts  in  which  a  day  has  been  set  for  their  performance, 
either  by  the  will  of  the  parties  or  by  the  law,  from  the  day  following  that  on  which 
they  matured ;  —  2.  In  contracts  in  which  no  time  has  been  set,  from  the  date  on 
which  the  creditor  makes  a  judicial  demand  upon  the  debtor,  or  advises  him  of  the 
protest  of  loss  and  damage  filed  against  him  before  a  judge,  notary  or  other  public 
official  authorized  to  admit  the  same 2). 

Fifth  Title.    Places  and  establishments  for  commercial  transactions.! 

First  Section.    Commercial  Exchanges.^) 

64.  Legally  authorized  pubhc  estabUshments  in  which  merchants  and  hcensed 
agents  who  act  as  intermediaries  usually  meet  for  the  purpose  of  agreeing  on  or 
carrying  out  the  commercial  operations  mentioned  in  this  Section,  shall  be  called 
commercial  exchanges. 

65.  The  Government  may  establish  or  authorize  the  foundation  of  commercial 
exchanges,  wherever  it  may  deem  proper. 

Associations  estabhshed  in  accordance  with  this  Code  may  also  found  them, 
if  the  power  of  so  doing  constitutes  one  of  the  objects  of  the  association. 

Nevertheless,  in  order  that  the  quotations  of  transactions  taking  place  and 
published  on  exchanges  of  this  class  may  partake  of  an  official  character,  it  shall 
be  essential  that  the  Government  shall  have  authorized  such  transactions,  before 
becoming  the  subject  of  the  pubhc  traffic  which  the  quotation  is  an  evidence  of. 

The  Government  may  grant  such  authority,  after  procuring  the  reports  which 
it  may  consider  necessary  regarding  the  pubhc  convenience  thereof. 

66.  Existing  commercial  exchanges,  as  well  as  those  newly  founded,  shall  be 
governed  by  the  provisions  of  this  Code. 

67.  The  following  shall  be  the  subject  of  the  transactions  on  an  exchange: 
1.  Pubhc  bonds  and  securities;  —  2.  Industrial  and  commercial  securities  issued 
by  private  individuals  or  by  companies  or  enterprises  legally  constituted;  —  3.  Bills 
of  exchange,  drafts,  promissory  notes,  and  any  other  commercial  paper;  —  4.  The 
sale  of  precious  metals,  in  coin  or  in  bulhon;  —  5.  Merchandise  of  aU  kinds  and 

1)  Instruments  importing  a  confession  of  judgment  are  those  on  the  strength  of  which  pro- 
ceedings for  execution  may  be  instituted.  Article  1427  of  the  Law  of  Civil  Procedure  enumerates 
the  documents  which  import  a  confession  of  judgment. 

This  article  is  at  variance  with  the  provisions  of  the  conamon  law ;  the  commercial  law  fixes 
a  specific  term  for  the  performance  of  obligations  when  the  parties  have  not  determined  any; 
the  civU  law  (art.  1128)  imposes  upon  the  courts  the  duty  of  fixing  sucli  term,  when  through 
the  natiu-e  or  circumstances  thereof  it  may  be  deduced  that  it  was  the  intention  to  fix  a  term; 
otherwise,  it  is  demandabJe  immediately,  in  accordance  with  the  provisions  of  article  1113. 

2)  The  effects  of  default  are  set  forth  in  articles  1101,  1106  to  1109  of  the  Civil  Code, 
which  see  in  Appendix.  With  regard  to  the  miomeut  when  these  effects  arise,  there  is  a  sUght 
difference  between  the  two  bodies  of  law,  when  there  is  a  time  fixed  for  performance  of  the  ob- 
ligation, in  that  the  Code  of  Commerce  provides  that  default  is  present  from  the  moment  the 
obUgation  is  due,  and  the  Civil  Code  provides  that  in  order  for  default  to  be  present  there 
must  be  an  agreement  or  legal  precept  to  that  effect  or  time  must  have  been  the  consideration 
in  the  obligation;  with  the  exception  of  these  two  cases  (article  1100  of  the  Code)  default  in 
obligations,  whether  for  a  fixed  time  or  not,  begins  when  demand  for  performance  is  made, 
which  is  not  necessary  in  the  commercial  law  in  case  a  time  for  performance  is  fixed. 

The  Supreme  Court  of  Spain  has  held  that  a  creditor  who  has  not  been  cited  to  attend  a 
meeting  for  the  recognition  of  credits,  cannot  be  considered  tardy,  and  the  fact  of  his  name  not 
being  found  in  the  Ust  of  debts  does  not  prejudice  him  (Decision  of  December  15,  1871). 

3)  The  first  chapter  of  the  provisionalregulationsfortheorganizationandgovernment  of  com- 
mercial exchanges,   of  December  31,  1885,  is  supplementary  to  this  section.  See  pp.  234  et  seq. 

Under  article  254  of  the  Law  of  the  Executive  Power,  promulgated  by  Decree  of  the  Pro- 
visional Government,  No.  78,  of  January  12,  1909,  the  supervision  of  exchanges,  banks  and  com- 
mercial companies  and  enterprises  was  placed  under  the  Bureau  of  Commerce  and  Industry 
of  the  Department  of  Agriculture,  Commerce  and  Labor.  On  October  25,  1909,  the  President 
of  the  Republic  issued  a  decree  providing  for  government  supervision  of  such  companies,  banks 
and  exchanges,  which  may  be  seen  at  p.  244. 
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warehouse  receipts;  —  6.  The  insurance  of  commercial  effects  against  land  or 
marine  risks;  —  7.  Freights  and  carriage  invoices  and  bills  of  lading;  —  8.  Any 
other  operations  similar  to  those  mentioned  in  the  preceding  subdivisions,  provided 
they  are  hcit  under  the  law. 

The  bonds  and  securities  referred  to  in  subdivisions  1  and  2  of  this  article,  shall 
be  included  in  the  official  quotations  only  when  their  negotiation  shaU  have  been 
authorized,  in  accordance  with  the  provisions  of  article  65,  on  private  exchanges, 
or  when  they  shall  have  been  declared  negotiable  on  exchanges  officially  estab- 
lished i). 

68.  For  the  purpose  of  inclusion  in  the  official  quotations  referred  to  in  the 
preceding  article,  the  following  shall  be  understood  to  be  public  securities:  1.  Those 
which  by  means  of  an  issue  represent  credits  against  the  State,  provinces  or  munici- 
paUties,  and  have  been  legally  recognized  as  negotiable  on  exchange;  —  2.  Those 
issued  by  foreign  nations,  if  their  negotiation  has  been  duly  authorized  by  the 
Government,  upon  a  report  of  the  govemiag  board  of  the  Association  of  Stock 
Brokers  2). 

69.  The  official  quotations  may  also  include  as  the  subject  of  exchange  trans- 
actions, certificates  of  credit  payable  to  bearer,  issued  by  national  estabhshments, 
companies,  or  enterprises,  lq  accordance  with  the  provisions  of  law  and  their  by- 
laws, provided  that  the  resolution  for  the  issue  thereof,  and  all  the  other  requisites 
enumerated  in  article  21,  are  duly  recorded  in  the  commercial  registry,  and  also 
in  the  registries  of  property^),  when,  on  account  of  their  nature,  they  should  be  so 
recorded,  and  provided  these  details  shall  have  been  previously  reported  to  the 
governing  board  of  the  Association  of  Stock  Brokers. 

70.  In  order  that  official  quotations  may  include  as  a  matter  of  traffic  on 
exchange,  certificates  of  credit  payable  to  bearer  of  foreign  companies  organized 
under  the  laws  of  the  State  in  which  such  companies  do  business,  the  previous 
authority  of  the  governing  board  of  the  Association  of  Stock  Brokers  shall  be  ne- 
cessary, upon  the  fact  being  estabhshed  that  the  issue  was  made  in  accordance  with 
the  provisions  of  the  law  and  the  by  laws  of  the  issuing  company,  and  that  aU 
the  requisites  prescribed  in  such  provisions  have  been  comphed  with,  and  provided 
there  exist  no  reasons  of  pubhc  interest  which  may  make  them  objectionable. 

71.  The  inclusion  in  official  quotations  of  negotiable  bonds  or  securities  issued  by 
private  individuals,  cannot  be  made  without  authority  from  the  governing  board 
of  the  Association  of  Stock  Brokers,  which  shall  always  grant  it  when  they  are 
mortgage  bonds  or  securities  or,  in  its  judgment  and  under  its  UabiUty,  are  suffici- 
ently secured*). 

72.  The  official  quotations  cannot  include:  1.  Bonds  or  securities  issued  by 
companies  or  associations  not  recorded  in  the  commercial  registry;  —  2.  Bonds 
or  securities  issued  by  companies  which,  although  recorded  in  the  commercial 
registry,  shall  not  have  made  the  issues  in  accordance  with  the  provisions  of  this 
Code  or  special  Laws. 

73.  The  Regulations  shall  determine  the  days  and  hours  when  meetings  are  to 
be  held  of  the  exchanges  founded  by  the  Government  or  by  private  individuals, 
after  the  latter  shall  have  acquired  an  official  character,  as  well  as  everything  per- 
taining to  their  interior  government  and  police,  which  shall  in  each  of  them  be  un- 
der the  charge  of  the  governing  board  of  the  Association  of  Stock  Brokers.  The 
Government  shall  fix  the  schedule  of  fees  of  the  brokers^). 

1)  The  exchange  law  is  not  opposed,  however,  to  the  negotiation  of  the  interest  on  public 
securities  outside  an  exchange,  in  accordance  with  the  general  provisions  of  the  law  (Decision 
of  the  Supreme  Court  of  Spain,  of  June  12,  1886).  See  article  28  and  subdivision  2  of  article  48 
of  the  Exchange  Regulations. 

2)  See  articles  28  and  35  of  the  Exchange  Regulations  in  force. 

3)  They  must  be  recorded  in  the  registry  of  property  when  secured  by  mortgage. 

*)  This  article  regulates,  so  to  say,  the  provisions  of  subdivision  2  of  article  67  of  this  Code.  — 
See  articles  28,  29,  31,  et  aeq.  of  the  ExQhange  Regulations. 

6)  Article  3  of  the  Royal  Decree  of  January  28,  1886,  provided  for  the  issue  by  the  Govern- 
ment of  the  proper  regulations  for  the  organization  and  administration  of  commercial  exchanges 
in  Cuba.  In  pursuance  of  this  provision,  the  provisional  Regulations  of  December  31,  1885,  in 
force  in  Spain,  were  extended  to  Cuba,  with  some  slight  amendments,  by  Royal  Decree  of  April 
16,  1886,  to  go  into  effect  at  the  same  time  as  the  Code,  that  is  to  say  on  May  1,  1886.  Subse- 
quently a  Royal  Order  of  May  4,  1887,  approved  as  definite  the  Regulations  of  1886,  with  very 
slight  changes,  and  at  the  same  time  interior  Regulations  for  the  Havana  Exchange,  which  were 
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Second  Section.    Transactions  on  Exchange.^) 

74.  Any  person,  whether  a  merchant  or  not,  may,  without  the  intervention 
of  a  licensed  exchange  broker,  enter  into  contracts  concerning  pubhc  securities,  or 
industrial  or  commercial  securities;  but  such  contracts  shall  have  no  other  value 
than  that  arising  from  their  form  and  given  them  by  the  common  law^). 
published  in  the  Official  Gazette  of  Havana  on  August  6,  1890,  by  an  order  of  the  Governor 
General  of  August  1  of  the  same  year. 

An  official  exchange  was  consequently  established  in  Havana,  which  led  a  precarious 
existence  owing  to  the  co-existence  of  a  private  exchange.  By  Decree  of  April  26,  1898,  of  the 
Governor  General,  the  latter  was  given  an  official  character,  which  it  did  not  retain  very  long 
as  may  be  deduced  from  the  date  of  the  Decree  and  that  of  the  Decree  of  December  14,  1898, 
which  directed  the  discontinuance  of  licensed  agents  and  brokers  and  the  return  of  their  bonds.  — 
On  August  13,  1910,  by  Decree  No.  730  of  the  President  of  the  Republic,  the  quotations  of  the 
Havana  Private  Exchange  were  given  an  official  character.  This  Decree  is  as  follows:  "Whereas, 
the  "Private  Exchange  of  Havana",  which  was  established  under  an  instrument  dated  January  4, 
1894,  executed  before  Licentiate  Francisco  de  Paula  Rodriguez  Acosta,  a  notary  of  this  city, 
has  been  in  operation  without  any  interruption  whatsoever  as  a  centre  for  the  negotiation  of 
public  securities,  in  accordance  with  the  provisions  of  the  Royal  Decree  of  August  26,  1886, 
whereby  the  Regulations  for  the  organization  and  government  of  commercial  exchanges  were 
extended  to  Cuba,  and  has  established  its  reliability  and  credit,  both  by  the  connections  it  has 
maintained  with  foreign  institutions  of  a  similar  character,  and  by  being  given  an  official  char- 
acter by  a  decree  issued  by  the  Governor  General  of  the  Island  under  date  of  April  26,  1898, 
which  continued  in  force  until  the  cessation  of  Spanish  sovereignty.  —  Whereas,  the  said  insti- 
tution, taking  into  consideration  the  vast  sphere  of  action  of  its  development,  having  considered 
it  necessary  to  request  the  Government  for  the  proper  authority  in  order  that  its  acts  may  par- 
take of  a  higher  quality  than  that  which  its  character  of  a  "Private  Exchange"  gives  them, 
did  apply  to  the  Department  of  Agriculture,  Commerce  and  Labor  for  a  declaration  giving  its 
transactions  on  exchange  an  official  character.  —  Whereas,  the  said  petition  having  been  care- 
fully considered  and  in  the  proceedings  thereon  a  number  of  reports  from  the  principal  banking 
and  commercial  institutions  of  this  city  having  been  received,  all  of  them  favoring  the  grant 
of  the  authority  appUed  for,  it  is  proper  that  the  transactions  taking  place  on  the  "Private  Ex- 
change" be  given  an  official  character,  in  accordance  with  the  provisions  contained  in  article  66 
of  the  Code  of  Commerce  in  force.  Whereas,  it  appears  in  favor  of  the  "Private  Exchange  of 
Havana"  that  it  is  a  corporation  which,  having  been  established  sixteen  years  ago,  according 
to  the  public  instrument  hereinabove  referred  to,  has  conducted  its  operations  without  any 
interruption  whatsoever  and  has,  through  the  reliability  of  its  acts  received  not  only  the  un- 
animous sanction  of  public  opinion  and  the  confidence  of  men  of  business,  but  also  that  of  the 
State  which  has  entrusted  to  it  the  quotation  of  its  own  securities.  Whereas,  in  consideration 
of  these  reasons  most  favorable  to  the  "Private  Exchange  of  Havana",  which  are  sufficient 
grounds  to  permit  the  executive  to  grant  the  petition  made  by  said  corporation,  on  the  recom- 
mendation of  the  Secretary  of  Agriculture,  Commerce  and  Labor,  and  in  view  of  the  favorable 
report  of  the  Secretary  of  Justice,  by  virtue  of  the  powers  vested  in  me  by  article  65  of  the  Code 
of  Commerce  and  other  provisions  applicable  to  the  case,  I  Resolve,  To  grant  authority  to  the 
"Private  Exchange  of  Havana"  to  give  its  quotations,  including  those  of  the  securities  of  the 
State,  an  official  character,  in  harmony  with  the  provisions  of  article  111  of  the  said  Code  of 
Commerce,  that  is  to  say  with  the  attendance  of  two  members  of  the  Association  of  Brokers, 
and  with  the  obligation  of  publishing  daily  its  operations  in  the  Official  Gazette  of  the  Republic 
and  in  the  other  organs  of  publicity;  therefore,  all  quotations  of  securities  other  than  those 
issued  by  said  exchange  shall  be  forbidden,  and  it  shall  be  understood  that  the  authority  hereby 
granted  shall  be  vaUd  until  the  government  shall  establish  another  official  organization  similar 
to  that  herein  referred  to." 

1)  According  to  the  doctrine  established  by  the  Supreme  Court  of  Spain  in  a  decision  of 
November  22,  1881,  negotiable  securities  issued  by  the  State,  (civil)  corporations  or  companies 
authorized  to  do  so,  are  not  recoverable,  if  they  have  been  negotiated  with  legal  formalities  on 
exchange,  where  there  is  one,  and  otherwise,  if  a  notary  public  or  an  exchange  broker  has  acted 
as  an  intermediary  therein;  hence  the  provision  that  such  securities  must  be  negotiated  on  ex- 
change in  order  to  bar  their  recovery,  does  not  signify  that  the  transactions  must  take  place 
on  the  floor  of  the  exchange,  but  it  means  that  they  must  be  effected  with  the  intervention  of  the 
public  agent  or  official  which  the  law  determines,  and  with  the  other  legal  formalities  which  are  to 
serve  to  guarantee  them  and  give  them  the  formality  and  characteristics  of  exchange  transactions. 

The  said  court  likewise  held  in  a  decision  of  February  24, 1872,  that  the  purpose  of  the  Exchange 
Law  of  February  8,  1854,  was  to  facihtate  and  guarantee  transactions  on  exchange;  but  that 

2)  The  Supreme  Court  of  Cuba  held  in  an  opinion  of  November  28,  1906,  that  in  order  for 
a  so-called  exchange  transaction  to  have  a  commercial  character,  it  is  not  sufficient  that  it  be 
made  on  a  private  exchange,  nor  in  accordance  with  the  regulations  of  the  latter,  but  it  is  essential 
that  it  be  made  with  the  intervention  of  official  agents,  and  that  the  other  provisions  of  the  Code 
be  observed,  in  which  case  it  is  evident  that  they  would  partake  of  such  character,  whether  made 
outside  an  exchange  or  on  an  unofficial  exchange. 
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75.  Transactions  on  exchange  shall  be  executed  under  the  terms  and  in  the  form 
and  manner  which  the  contracting  parties  may  have  stipulated,  and  may  be  either 
for  cash  or  on  time,  definite  or  optional,  with  or  without  brokerage,  the  terms 
stipulated  in  each  transaction  being  stated  at  the  time  of  its  announcement. 

All  of  these  transactions  shaU  give  rise  to  actions  and  obhgations  enforceable 
in  court  1). 

76.  Cash  transactions  on  exchange  must  be  consummated  on  the  same  day 
on  which  they  are  made,  or,  at  the  latest,  during  the  time  intervening  before 
the  next  meeting  of  the  exchange. 

The  vendor  shaU  be  obUged  to  deUver,  without  further  delay,  the  bonds  or 
securities  sold,  and  the  vendee  to  receive  them  and  pay  their  price  at  once. 

Time  and  conditional  operations  shall  be  consummated  in  the  same  manner  at 
the  time  stipulated  for  settlement. 

77.  If  the  transactions  are  effected  through  a  licensed  exchange  broker,  and 
the  latter  remains  silent  regarding  the  name  of  his  principal,  or  between  brokers 
under  the  same  conditions,  and  the  hcensed  broker,  whether  vendor  or  vendee, 
shall  delay  the  performance  of  his  agreement,  the  party  prejudiced  may  at  the  very 
next  exchange  meeting  choose  between  abandoning  the  contract  and  laying  the 
facts  before  the  governing  board,  or  enforcing  its  performance. 

In  the  latter  case  it  shall  be  consummated  with  the  intervention  of  a  member 
of  the  governing  board,  who  shaU  purchase  or  sell  the  pubhc  securities  involved 
for  the  account  and  risk  of  the  delinquent  broker,  without  prejudice  to  the  right  of 
action  of  the  latter  against  his  principal. 

The  governing  board  shall  order  recovery  upon  the  bond  of  the  dehnquent 
broker  to  the  extent  necessary  to  settle  these  differences  at  once. 

In  transactions  involving  industrial  or  commercial  securities,  metals  or  mer- 
chandise, the  person  delaying  or  refusing  to  fulfil  a  contract  shall  be  compelled  to 
do  so  by  means  of  the  actions  which  may  lie  under  the  provisions  of  this  Code^). 

78.  Whenever  a  transaction  to  be  quoted  has  been  agreed  on,  the  exchange 
broker  who  may  have  acted  as  an  intermediary  shall  make  a  signed  memorandum 
thereof,  and  deliver  it  at  once  to  the  announcer,  who,  after  reading  it  aloud  to  the 
pubhc,  shall  transmit  it  to  the  governing  board. 

79.  Transactions  effected  through  licensed  brokers  involving  securities  or 
bonds,  shaU  be  announced  aloud  the  moment  they  are  closed,  without  prejudice 
to  the  transmission  of  the  proper  memorandum  to  the  governing  board. 

Other  contracts  shall  be  reported  in  the  "Quotation  Bulletin",  giving  the  high- 
est and  lowest  price  in  purchases  of  goods,  carriage  and  freight,  the  discount  rate 
and  exchange  in  drafts  and  loans ^). 

80.  The  governing  board  shall  meet  after  exchange  homrs  and  shall  prepare 
the  hst  of  quotations  according  to  the  negotiations  concerning  pubhc  securities 


it  was  in  no  wise  opposed  to  the  holders  of  pubhc  securities  negotiating  them  off  the  floor,  in 
the  form  which  they  might  consider  proper,  as  prescribed  by  article  9  thereof.  In  another  de- 
cision of  March  21,  1862,  it  was  held:  That  the  Royal  Decree  of  February  8,  1854,  relating  to 
transactions  on  exchange,  cannot  be  applied  to  contracts  entered  into  in  a  place  where  there 
is  no  exchange;  but  that  under  article  9  of  the  Law  and  under  the  common  law,  contracts  of 
purchase  and  sale  on  time  may  be  validly  entered  into  even  though  such  Royal  Decree  does  not 
apply  thereto  and  cannot  be  held  to  have  been  violated  by  reason  of  the  same.  This  principle 
was  affirmed  by  another  decision  of  June  12,   1886. 

1)  With  regard  to  the  doctrine  on  this  point,  the  decision  of  the  Supreme  Court  of  Spain 
of  February  7,  188.5,  is  noteworthy:  it  is  held  that  "a  transaction  on  exchange  having  taken 
place  through  a  broker,  without  the  formalities  necessary  for  so-called  cash  transactions,  the 
transaction  loses  the  character  of  a  cash  exchange  operation  and  becomes  a  private  debt;" 
and  also  the  principle  laid  down  by  the  said  Supreme  Court  in  a  number  of  opinions,  that  time 
transactions  involving  the  purchase  and  sale  of  pubhc  securities,  require  as  essential  conditions 
to  make  them  binding,  that  they  be  entered  into  with  the  intervention  of  brokers,  that  the  se- 
curities, the  subject  of  the  contracts,  be  in  the  possession  of  the  vendor,  and  that  the  trans- 
actions be  pubhshed  on  exchange  and  passed  on  by  the  governing  board,  without  which  requi- 
sites they  shall  be  considered  fraudulent  and  punishable  (Decision  of  October  16,  1889). 

Exchange  operations  involving  the  allowance  of  differences  are  prohibited  by  law  and  do 
not  give  rise  to  a  cause  of  action  enforceable  in  court  (Decisions  of  May  16,  1888,  and  February  22, 
1889). 

2)  See  articles  43  and  63  of  the  Exchange  Regulations. 

3)  See  article  38  of  the  Regulations  governing  Commercial  Exchanges,  in  Appendix. 
B    IX,  3  4 
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shown  by  the  memoranda  delivered  by  the  Hcensed  brokers,  and  in  view  of  the  sales 
and  other  operations  in  which  they  may  have  acted  as  intermediaries,  and  shall 
transmit  a  certified  copy  of  such  hst  to  the  commercial  registry i). 

Third  Section.     Other  public  places  for  the  transaction  of  business. 
Fairs,  markets,  and  stores  or  shops. 

81.  The  Government  as  well  as  commercial  associations  having  the  conditions 
mentioned  in  article  65  of  this  Code,  may  estabhsh  markets  or  commercial  chambers 2). 

82.  The  authority  of  competent  jurisdiction  shall  announce  the  place  and  time 
when  fairs  are  to  be  held,  and  the  poUce  regulations  to  be  observed  at  the  same. 

83.  Purchase  and  sale  contracts  entered  into  at  a  fair,  may  be  upon  a  cash  or 
time  basis;  the  former  must  be  comphed  with  the  same  day  they  are  entered 
into,  or  within  the  next  twenty -four  hours  at  the  latest. 

Upon  the  expiration  of  this  time  without  either  of  the  contracting  parties 
having  demanded  their  performance,  they  shall  be  held  void,  and  the  token,  pledge, 
or  earnest  given,  shall  be  forfeited  to  the  person  who  received  the  same. 

84.  Questions  arising  at  fairs  in  regard  to  contracts  entered  into  at  the  same, 
shall  be  decided  at  an  oral  trial  by  the  municipal  judge  of  the  town  in  which  the 
fair  may  be  held,  in  accordance  with  the  provisions  of  this  Code,  provided  the  value 
of  the  article  in  htigation  does  not  exceed  1,500  pesetas. 

If  there  should  be  more  than  one  municipal  judge,  the  one  selected  by  the 
plaintiff  shall  be  of  competent  jurisdiction. 

85.  The  purchase  of  merchandise  in  stores  or  shops  open  to  the  pubHc,  shall 
cause  prescription  of  right  in  favor  of  the  purchaser  with  regard  to  the  merchandise 
purchased,  reserving,  in  a  proper  case,  the  rights  of  the  owner  of  the  articles  sold 
to  take  the  civil  or  criminal  proceedings  which  may  he  against  the  person  who 
sold  them  without  having  a  right  to  do  so 3). 

For  the  purposes  of  this  prescription  the  foUowiog  shall  be  considered  stores 
or  shops  open  to  the  pubhc:  1.  Those  which  may  be  established  by  registered  mer- 
chants; —  2.  Those  which  may  be  estabUshed  by  merchants  who  are  not  registered, 
provided  the  stores  or  shops  remain  open  to  the  pubUc  for  a  period  of  eight  con- 
secutive days,  or  have  been  advertised  by  means  of  signs,  samples,  or  posters  in 
the  places  themselves,  or  through  announcements  distributed  to  the  pubhc  or  in- 
serted in  the  local  newspapers. 

86.  The  money  with  which  payment  is  made  for  merchandise  purchased  for 
cash  in  stores  or  pubhc  estabhshments,  shall  not  be  recoverable. 

87.  Purchases  and  sales  made  in  estabhshments  shall  always  be  presumed  to 
have  been  made  for  cash,  in  the  absence  of  proof  to  the  contrary. 

Sixth  Title.    Commercial  agents  and  their  respective  obligations. 
First  Section.    Provisions  common  to  commercial  agents. 

88.  The  following  shall  be  subject  to  the  commercial  laws  as  commercial 
agents*) : 

Exchange  and  stock  brokers. 
Commercial  agents. 
Shipbrokers  and  interpreters  5). 

1)  See  articles  48,  49,  and  50  of  the  Exchange  Regulations  in  the  Appendix,  and  article  31 
of  this  Code;  and  articles  16  et  seq.  of  the  Commercial  Registry  Regulations. 

2)  In  Cuba  there  is  no  establishment  of  this  character  created  by  the  Government.  Havana 
has  a  Produce  Exchange  which  was  established  by  a  private  association. 

3)  The  provisions  of  this  paragraph  are  sanctioned  by  articles  464  and  1955  of  the  Civil  Code. 
Prescription  in  the  case  of  this  article  bars  an  action  to  recover  the  merchandise,  and  the 

purpose  of  the  civil  actions  referred  to  herein  is  to  recover  the  value  of  the  thing  sold  and  the 
consequent  damages  from  the  person  responsible  for  the  disposal  of  the  owner's  goods. 

*)  With  regard  to  the  qualifications  of  commercial  agents,  see  articles  94  and  112  of  this 
Code;  and  with  regard  to  their  abiUty  to  engage  in  trade,  see  subdivision  5  of  article  14,  and 
article  96. 

All  matters  relating  to  associations  of  brokers  are  under  the  jurisdiction  of  the  Bureau 
of  Commerce  and  Industry  of  the  Department  of  Agriculture,  Commerce  and  Labor,  according 
to  article  254  of  the  Law  of  the  Executive  Power. 

^)  At  the  present  time  there  are  in  Cuba  no  licensed  agents  other  than  commercial  brokers, 
who  are  governed  by  the  provisions  inserted  in  the  Section  of  this  Title  devoted  to  them. 
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89.  The  services  of  stock  and  exchange  brokers  of  whatsoever  class  may  be  ren- 
dered by  Cubans  and  foreigners ;  but  only  agents  and  brokers  who  are  members  of 
the  respective  associations  shall  have  the  power  to  issue  public  certifications. 

The  means  of  proving  the  existence  and  terms  of  acts  and  contracts  ia  which 
agents  who  are  not  licensed  act  as  intermediaries,  shall  be  those  estabhshed  by  the 
law  merchant  or  the  common  lawi)  for  the  proof  of  obligations. 

90.  In  every  commercial  centre  one  association  of  stock  brokers,  another  of 
commercial  agents,  and  in  maritime  centres  one  association  of  ship  brokers  and  inter- 
preters may  be  estabhshed. 

91.  The  membership  of  the  associations  referred  to  in  the  foregoing  article 
shall  consist  of  the  peifons  who  may  have  obtained  the  proper  hcense  as  having 
the  qualifications  required  by  this  Code. 

92.  At  the  head  of  every  association  there  shall  be  a  governing  board  elected 
by  the  members  thereof. 

93.  Licensed  agents  shall  partake  of  the  character  of  notaries  with  regard  to 
transactions  involving  pubHc,  industrial  and  commercial  securities,  merchandise  and 
other  acts  of  commerce  which  their  occupation  includes  in  the  respective  centre. 

They  shall  keep  a  register  in  accordance  with  the  provisions  of  article  36,  and 
shall  enter  in  the  same,  in  their  order,  separately  and  daily,  all  the  transactions 
in  which  they  may  have  acted  as  intermediaries,  and  may,  in  addition,  keep  other 
books  with  the  same  formahties. 

The  books  and  memoranda  of  licensed  agents  shall  be  admissible  in  court  as 
evidence  2). 

94.  The  quahfications  necessary  to  enter  any  of  the  associations  of  agents  re- 
ferred to  in  article  90,  shall  be:  1.  To  be  a  Cuban  or  a  naturahzed  foreigner;  — 
2.  To  be  qualified  to  engage  in  commerce,  in  accordance  with  the  provisions  of  this 
Code;  —  3.  Not  to  be  serving  any  correctional  or  corporal  sentence;  —  4.  To  prove 
good  moral  conduct  and  estabhshed  honesty  by  the  testimony  in  court  of  three 
registered  merchants;  —  6.  To  file  in  the  Depository  or  in  its  branches,  or  with  the 
Bank  of  Spain,  the  security  which  may  be  determined  by  the  Government^);  — 
6.  To  obtain  from  the  Department  of  Fomento,  the  proper  hcense,  issued  on  the 
recommendation  of  the  respective  board  of  directors*). 

1)  As  to  the  meaning  of  this  term,  see  note  to  par.  1  of  art.  2,  and  with  regard  to  the 
means  of  proof  of  obUgations,  see  Chapter  V  of  Book  4  of  the  Civil  Code,  included  among  the 
supplementary  laws  of  the  Code  of  Commerce  (p.  225). 

2 )  See  article  58  of  this  Code  and  subdivision  2  of  article  595  of  the  Law  of  Civil  Procedure  in  force. 
In  order  that  the  books  and  memoranda  of  agents  may  have  an  official  character  and  be 

admissible  as  evidence  in  court,  it  is  necessary  that  the  acts  and  transactions  effected  by  ex- 
change agents  shall  have  been  made  in  an  official  capacity.  (Decision  of  the  Supreme  Court 
of  Spain  of  January  26,  1889). 

The  force  given  by  articles  58  and  93  of  the  Code  of  Commerce  to  the  entries  in  the  books 
to  be  kept  by  brokers  and  agents,  in  proving  transactions  and  settling  doubts  which  may  arise 
when  differences  appear  between  the  copies  of  the  contract  in  which  they  have  acted  as  inter- 
mediaries, cannot  be  construed  in  so  absolute  a  manner  as  to  exclude  all  other  evidence,  especially 
when  the  broker  or  agent  acts  in  his  own  name,  as  he  is  authorized  to  do  by  article  245  of 
the  said  Code,  because  this  would  be  equivalent  to  leaving  to  his  free  will  the  rights  and 
obligations  of  his  principals.    (Decision  of  the  Supreme  Court  of  Spain  of  February  20,  1897.) 

^)  This  section  has  been  modified  as  to  the  amount  of  the  bond  and  the  form  of  consti- 
tuting it,  by  article  III  of  Civil  Order  No.  79  of  February  20,  1900,  Headquarters  Division  of 
Cuba,  as  follows:  "III.  Whenever  a  hcense  is  issued  and  the  fees  paid,  the  party  to  whom  it  is 
issued  will  be  called  upon  to  furnish,  within  the  period  of  two  months,  a  security  bond  as  follows: 
For  hcenses  of  the  First  Class,  five  thousand  dollars:  For  licenses  of  the  Second  Class,  four  thou- 
sand dollars:  For  licenses  of  the  Third  Class,  fifteen  hundred  dollars.  The  classification  above 
enumerated  shall  apply  to  localities  as  follows: 

"First  Class,  Havana;  Second  Class,  Santiago  de  Cuba,  Cienfuegos,  Matanzas,  Cardenas, 
Puerto  Principe,  Sagua  la  Grande;   Third  Class,  All  other  points  in  the  Island. 

"These  sectu-ities  must  be  deposited  in  cash,  or  by  the  endorsement  of  some  Bank  whose 
guarantee  is  acceptable  to  the  Government,  and  no  petitioner  shall  be  allowed  to  transact  broker- 
age business  until  the  required  seciirity  is  filed." 

*)  Article  IV  of  the  Order  mentioned  in  the  preceding  note,  provides:  "IV.  The  Hcense 
(formerly  issued  by  the  Minister  of  the  Colonies)  will  be  issued  by  the  Department  of  Agriculture, 
Commerce  and  Industries  (now  the  Department  of  Agriculture,  Commerce  and  Labor),  upon 
paying  to  the  Treasury  as  a  license  fee,  the  $  12.50  which  were  formerly  paid  for  the  stamped 
paper  upon  which  said  licenses  were  written.  Payment  to  be  made  in  United  States  currency 
or  its  equivalent." 

4* 
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95.  It  shall  be  the  duty  of  Ueensed  agents:  1.  To  convince  themselves  of  the 
identity  and  legal  capacity  to  trade  of  persons  in  whose  affairs  they  act  as  inter- 
mediaries, and,  in  a  proper  case,  of  the  genuineness  of  the  signatures  of  the  con- 
tracting parties.  If  the  latter  should  not  have  the  free  administration  of  their 
property,  the  agents  cannot  act  without  previously  securing  the  proper  authority 
as  prescribed  by  law;  —  2.  To  submit  the  transactions  with  exactness,  precision, 
and  clearness,  refraining  from  making  any  suppositions  which  may  lead  the  con- 
tracting parties  into  error;  —  3.  To  maintain  secrecy  in  everything  pertaining  to 
the  business  they  may  transact,  and  not  reveal  the  names  of  the  persons  entrusting 
the  same  to  them,  xmless  otherwise  required  by  the  law  or  the  nature  of  the  busi- 
ness, or  the  persons  interested  consent  to  their  names  •being  made  public;  — 
4.  To  issue  at  the  cost  of  the  persons  interested  who  may  so  request,  certified  copies 
of  the  respective  records  of  their  contracts. 

96.  Licensed  agents  may  not:  1.  Trade  for  their  own  account;  —  2.  Become 
underwriters  of  commercial  risks;  —  3.  Deal  ia  securities  or  merchandise  for  the 
account  of  individuals  or  associations  which  may  have  suspended  payment,  or 
which  may  have  been  adjudged  insolvent  or  bankrupt,  unless  they  shall  have  ob- 
tained their  discharge;  —  4.  Acquire  for  themselves  the  effects  involved  in  the 
transaction  entrusted  to  them,  except  in  the  event  of  the  agent  being  obhged  to 
make  good  to  the  vendor  the  default  of  the  vendee ;  —  5.  Issue  certifications  which 
do  not  bear  a  direct  relation  to  acts  which  are  a  matter  of  record  in  their  books ;  — 
6.  Hold  the  positions  of  cashiers,  bookkeepers,  or  employees  for  any  merchant  or 
commercial  estabhshmenti). 

97.  Agents  violating  the  provisions  of  the  next  preceding  article  shall  be  removed 
from  office  by  the  Government,  after  hearing  the  governing  board  and  the  interested 
party,  who  may  file  an  appeal  from  the  decision  rendered,  in  contentious  administra- 
tive proceedings. 

They  shall,  moreover,  be  civilly  Uable  for  any  damage  which  their  failure 
to  perform  the  obligations  of  their  office  may  entail^). 

98.  The  bonds  of  stock  brokers,  commercial  agents,  and  ship  brokers  and 
interpreters,  shall  be  specially  subject  to  the  results  of  the  transactions  of  their 
office,  and  the  persons  prejudiced  shaU  have  a  preferred  action  in  rem  against  the 
same,  without  prejudice  to  any  other  actions  which  may  he  under  the  law. 

This  bond  cannot  be  cancelled,  even  though  the  agent  ceases  to  discharge  of 
his  office,  until  the  period  specified  in  article  946  shall  have  expired  without  any 
claim  having  been  filed  during  the  same*). 

The  bond  shall  become  subject  to  UabiKties  not  connected  with  the  office  only 
when  those  connected  therewith  shall  have  been  fuUy  met. 

If  the  bond  shall  be  divided  on  account  of  the  habiHties  to  which  it  is  subject, 
or  the  actual  value  thereof  shall  diminish  through  any  cause  whatsoever,  the  agent 
must  replace  it  within  a  period  of  twenty  days*). 

99.  In  cases  of  disqualification,  incapacity  or  suspension  from  office  of  stock 
brokers,  commercial  agents  and  ship  brokers  and  interpreters,  the  books  which 
they  are  required  to  keep  in  accordance  with  the  provisions  of  this  Code,  shall  be 
deposited  in  the  commercial  registry  S). 

Second  Section.    Licensed  exchange  and  stock  brokers.®) 

100.  Exchange  and  stock  brokers  shall :  1 .  Act  as  intermediaries  exclusively  in 
the  negotiation  and  transfer  of  aU  kinds  of  pubhc  securities  and  bonds  which  can 
be  quoted  on  exchange,  defined  in  article  68;  —  2.  Act  as  intermediaries,  in  con- 


1)  With  regard  to  the  HabiUty  which  a  violation  of  the  provisions  of  this  article  entails, 
see  article  22  of  the  Commercial  Exchange  Regulations  on  page  237  in  Appendix. 

2)  With  regard  to  the  provisions  of  this  paragraph,  the  Supreme  Court  of  Spain  has  held 
that  an  agent  who  authorized  the  agreement  in  question  and  dealt  directly  with  the  vendor  of 
securities,  was  not  civilly  liable  for  the  consequences  of  the  theft  committed  by  such  vendor. 
(Decision  of  December  3,   1870.) 

3)  The  period  is  six  months. 

*)  See  articles  62  and  63  of  the  Exchange  Regulations  on  p.  242  and  article  946  of  this 
Code. 

5)  See  articles  16  and  17  of  the  Commercial  Registry  regulations  in  note  to  art.  31. 
*)  See  first  note  to  art.  88. 
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currence  with  commercial  brokers,  in  all  other  exchange  operations  and  contracts, 
assuming  the  liabilities  pertaining  to  these  operations i). 

101.  Stock  brokers  acting  as  intermediaries  in  contracts  of  purchase  and  sale 
or  in  other  cash  or  time  operations  shall  be  Uable  to  the  purchaser  for  the  deUvery 
of  the  effects  or  securities  involved  in  such  operations,  and  to  the  vendor  for  the 
payment  of  the  price  or  indemnity  stipulated  2). 

102.  Stock  brokers  shall  enter  upon  their  books  according  to  dates  all  the  trans- 
actions in  which  they  may  act  as  intermediaries,  in  correlative  numerical  order*). 

103.  Stock  brokers  shall  exchange  a  signed  memorandum  of  each  of  the  trans- 
actions agreed,  on  the  same  day  on  which  it  took  place.  They  shaU  deliver  another 
memorandum,  likewise  signed,  to  their  principals,  who  shall  give  their  brokers  a 
memorandum  setting  forth  their  agreement  with  the  terms  and  conditions  of  the 
transaction. 

The  memoranda  or  statements  which  the  brokers  dehver  to  their  principals, 
and  those  which  they  issue  to  each  other,  shall  be  evidence  against  the  brokers  who 
sign  the  same,  in  any  case  of  claims  to  which  they  may  give  rise. 

For  the  purpose  of  determining  the  net  sum  which  may  be  claimed,  the  gov- 
erning board  shall  issue  a  certificate  statiug  the  difference  in  cash  appearing 
against  the  principal,  in  view  of  the  memoranda  of  the  transaction. 

The  agreement  of  the  principals  may,  after  acknowledgment  of  their  signatures 
in  court,  be  made  the  basis  of  execution  proceedings,  provided  the  certificate  issued 
by  the  governing  board,  referred  to  in  the  preceding  paragraph,  shall  be  submitted*). 

104.  Stock  brokers  shall,  in  addition  to  being  subject  to  all  the  obUgations 
common  to  intermediary  agents,  enumerated  in  articles  95,  96,  97  and  98,  be  civiUy 
liable  for  the  industrial  or  commercial  bonds  or  securities  they  may  seU  after  the 
governing  board  shall  have  published  the  charge  that  such  securities  have  an  ille- 
gitimate origin  S). 

105.  The  Chairman  or  the  person  acting  in  his  stead,  and  two  members,  at 
least,  of  the  governing  board  shaU.  always  be  present  at  the  meetings  of  the  exchange, 
in  order  to  decide  what  may  be  proper  in  any  cases  which  may  arise. 

The  board  of  directors  shaU  fix  the  rate  of  the  monthly  settlements  at  the  close 
of  the  exchange  on  the  last  day  of  the  month,  taking  as  a  basis  therefor  the  average 
of  the  quotations  of  the  same  day. 

It  shall  be  the  duty  of  the  said  board  to  receive  partial  settlements  and  prepare 
the  general  settlement  for  the  month®). 

Third  Section.    Licensed  Commercial  Brokers.') 

106.  In  addition  to  the  obligations  common  to  all  commercial  agents,  enumerated 
in  article  95,  licensed  commercial  brokers  shall  be  obhged:    1.  To  answer  legally  for 

1)  Article  22  of  the  Exchange  Regulations  prescribes  the  penalties  to  which  agents  are 
liable  if  they  should  act  as  intermediaries  in  operations  other  than  those  authorized  in  this  article. 
See  Appendix. 

2)  See  article  37  of  the  Exchange  Regulations.  —  The  hability  established  by  this  article 
is  prescribed  after  three  years,  in  accordance  with  the  provisions  of  article  945  of  this  Code. 

3)  With  regard  to  the  books  to  be  kept,  articles  93  and  114  are  specific;  the  former  makes 
it  obligatory  to  keep  a  register  only,  and  optional  in  the  matter  of  other  books,  while  the  latter 
in  speaking  of  ship  brokers,  prescribes  that  they  are  to  keep  a  book  of  translations,  a  register 
of  the  names  of  masters,  etc.,  and  a  day  book  for  the  charter  parties  in  which  they  act  as  inter- 
mediaries. As  to  the  form  in  which  these  books  are  to  be  kept  and  the  persons  who  are  to  keep 
them,  see  the  second  paragraph  of  art.  19,  and  article  20,  of  the  Exchange  Regulations. 

*)  See  article  1427  of  the  Law  of  Civil  Procedure. 

6)  The  provisions  of  this  article  are  supplemented  and  explained  by  articles  56  and  59  of 
the  Exchange  Regulations,  and  articles  559  to  565  of  this  Code. 

6)  This  article  is  supplemented  and  explained  by  articles  54  and  55  of  the  Exchange  Regu- 
lations in  force.  .  . 

Taking  into  consideration  the  provisions  of  this  article  and  in  order  that  the  provisions 
of  articles  76,  93  and  102  might  be  strictly  complied  with,  a  Royal  Order  of  April  12,  1892,  pro- 
vided that  the  negotiable  securities  delivered  upon  the  consummation  of  time  transactions, 
in  settlement  of  the  balances  due  upon  the  liquidations  of  April,  1892,  and  subsequent  months, 
should  have  attached,  as  in  the  case  of  cash  transactions,  a  statement  signed  by  the  vendor 
showing  their  class,  series  and  numbers;  and  it  authorized  at  the  same  time  the  governing  board 
of  the  Association  of  Exchange  and  Stock  Brokers  to  adopt  a  certain  form  of  statement,  etc. 

')  As  stated  in  note  to  art.  73,  upon  the  cessation  of  Spanish  sovereignty,  the  associations  of 
brokers  were  dissolved  and  they  were  deprived  of  their  official  character,  and  the  power  to  issue 
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the  genuineness  of  the  signature  of  the  last  transferor,  in  the  negotiation  of  bUls  of 
exchange  or  other  paper  transferable  by  endorsement;  —  2.  To  be  present  in  the 
execution  of  contracts  of  purchase  and  sale,  and,  if  the  parties  should  so  demand, 
certify  to  the  dehvery  of  the  effects  and  the  payment  therefor;  —  3.  To  collect 
from  the  transferor  and  dehver  to  the  payee  the  bills  of  exchange  or  negotiable 
paper,  in  the  negotiation  of  which  they  may  have  acted  as  an  intermediaries;  — 
4.  To  collect  from  the  payee  and  dehver  to  the  transferor  the  value  of  the  bills  of 
exchange  or  negotiable  paper  involved  in  the  transaction. 

107.  Licensed  brokers  shall  enter  in  their  books,  separately,  all  the  transactions 
in  which  they  may  have  acted  as  intermediaries,  setting  forth  the  names  and  resi- 
dences of  the  contracting  parties,  the  subject-matter  and  the  terms  of  the  con- 
tracts. 

In  sales,  they  shall  set  forth  the  quahty,  quantity,  and  price  of  the  thing  sold, 
the  place  and  date  of  delivery,  and  the  manner  in  which  the  price  is  to  be  paid. 

In  the  negotiation  of  bills  of  exchange,  they  shall  enter  the  dates,  places  of 
issue  and  payment,  terms  and  dates  of  maturity,  the  names  of  the  drawer,  en- 
dorser and  payer  (drawee),  those  of  the  transferor  and  payee,  and  the  exchange 
agreed. 

In  insurance  there  shall  be  stated,  with  reference  to  the  pohcy,  in  addition  to 
the  number  and  date  thereof,  the  names  of  the  insurer  and  of  the  assured,  the 
subject-matter  of  the  insurance,  the  agreed  valuation,  the  premium  stipulated,  and 
in  a  proper  case,  the  place  of  loading  and  discharging,  and  a  precise  and  exact 
designation  of  the  vessel  or  of  the  means  by  which  the  transportation  is  to  be 
made. 

108.  Withia  the  same  day  on  which  the  contract  is  entered  into,  the  licensed 
brokers  shall  dehver  to  each  of  the  contracting  parties  a  signed  memorandum 
embodying  aU  the  agreements  of  the  latter. 

109.  In  cases  in  which  a  contract  is  put  into  writing  for  the  convenience  of  the 
parties,  the  broker  shaU  place  his  certification  at  the  foot  of  the  duplicates  and 
retain  the  original. 

110.  Licensed  brokers  may,  in  conjunction  with  ship  brokers  and  interpreters, 
perform  the  duties  of  the  latter,  becoming  thereby  subject  to  the  provisions  of  the 
next  Section  of  this  Title i). 

111.  The  association  of  brokers,  where  there  is  no  assQciation  of  agents,  shall 
issue  on  each  day  business  is  transacted  a  statement  of  the  current  rates  of  exchange 
and  the  prices  of  merchandise,  for  which  purpose  two  members  of  the  governing 
board  shall  attend  the  meetings  of  the  exchange,  and  they  shall  forward  an  authenti- 
cated copy  of  such  statement  to  the  commercial  registry^). 

Fourth  Section.    Licensed  ship  brokers  and  interpreters. 

112.  In  order  to  discharge  the  duties  of  a  ship  broker  and  interpreter,  in  addi- 
tion to  having  the  qualifications  required  of  agents  by  article  94,  it  shall  be  necessary 
to  estabhsh,  either  by  examination  or  by  means  of  a  diploma  issued  by  a  pubhc 
institution,  a  knowledge  of  two  modern  foreign  languages*). 


public  certifications.  By  Civil  Order  79,  Headquarters  Division  of  Cuba,  series  of  1900,  they 
were  re-established  subject  to  the  provisions  of  the  said  Order  and  the  Regulations  of  April  13, 1883. 
— By  Civil  Order  No.  166,  series  of  1901  (Article  III)  it  was  provided:  "III.  The  number  of  Commer- 
cial Brokers  allotted  each  of  the  centres  named  shall  be  limited  for  the  present  as  follows:  To 
Havana,  50;  To  Matanzas,  Cardenas,  Cienfuegos,  and  Santiago  de  Cuba,  each,  20;  To  Sagua 
la  Grande,  and  Puerto  Principe,  each,  10;  To  each  of  the  others  remaining,  5." 

1)  See  article  113. 

2)  In  order  to  fully  understand  the  provisions  of  this  article,  see  article  100,  in  relation 
with  the  provisions  of  articles  68  and  113  of  this  Code,  and  articles  14,  15  and  49  of  the  Stock 
Exchange  Regulations. 

3)  By  Royal  Order  of  September  20,  1891,  for  the  purpose  of  harmonizing  the  provisions 
of  articles  112  and  113  of  this  Code,,  with  article  51  of  the  Customs  Tariff  then  in  force,  it  was 
provided  that  ship  brokers  and  interpreters  should  certify  only  the  translations  of  documents 
written  in  languages  with  which  they  were  acquainted,  whether  such  languages  were  those 
of  which  they  had  proved  a  knowledge  at  the  time  they  received  their  licenses,  or  other  languages 
which  they  might  have  learned  subsequently ;  and  that  in  the  case  of  documents  written  in  » 
language  with  which  they  were  not  acquainted,  collectors  of  customs  might  employ  persons 
to  translate  them. 
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113.  The  duties  of  ship  brokers  and  interpreters  shall  be  the  following:  1.  To 
act  as  intermediaries  in  contracts  of  affreightment,  marine  insurance,  and  bottomry 
or  respondentia  bonds,  when  called  uponi);  —  2.  To  assist  masters  and  supercargoes 
of  foreign  vessels  and  act  as  their  interpreters  in  the  declarations,  protests,  and 
other  proceedings  in  courts  and  pubUc  offices;  —  3.  To  translate  the  documents 
which  foreign  masters  and  supercargoes  may  be  required  to  file  in  the  said  offices, 
whenever  any  doubt  as  to  the  meaning  thereof  shaU  arise,  and  certifying  that  the 
translations  have  been  well  and  faithfully  done^);  — 4.  To  represent  them  in  court, 
when  neither  they,  the  ship's  husband,  nor  the  consignee  appear S). 

114.  It  shall  likewise  be  the  duty  of  ship  brokers  and  interpreters  to  keep: 
1.  A  copying  book  for  the  translations  they  may  make,  inserting  them  therein 
literally ;  —  2.  A  register  of  the  names  of  the  shipmasters  to  whom  they  may  render 
the  services  of  their  offices,  setting  forth  the  flag,  name,  class,  and  tonnage  of  the 
vessel,  and  the  ports  of  departure  and  destination  of  the  same;  —  3.  A  day-book 
of  the  contracts  of  affreightment  in  which  they  may  have  acted  as  intermediaries, 
setting  forth  in  each  entry  the  name  of  the  vessel,  her  flag,  register,  and  tonnage; 
the  names  of  the  master  and  charterer;  the  price  and  destination  of  the  freight; 
the  money  in  which  it  is  to  be  paid;  the  advances  thereon,  if  any;  the  goods  of  which 
her  cargo  consists ;  the  terms  agreed  on  between  the  charterer  and  captain  regarding 
days  on  demurrage,  and  the  period  previously  fixed  for  beginning  and  concluding 
the  loading. 

115.  The  ship  broker  and  interpreter  shall  retain  a  copy  of  the  contract  or  con- 
tracts entered  into  between  the  master  and  the  charterer. 


Second  Book.    Special  Contracts  of  Commerce. 

First  Title.    Commercial  associations. 

First  Section.     The   establishment  of  associations   and  their  kinds. 

116.  Articles  of  association,  whereby  two  or  more  persons  bind  themselves  to 
place  into  a  common  fund  any  property,  industry,  or  either  thereof,  for  the  purpose 
of  obtaining  profit,  shall  be  commercial,  no  matter  what  its  class  may  be,  provided 
the  association  shall  have  been  estabhshed  in  accordance  with  the  provisions  of 
this  Code. 

After  a  commercial  associations  shaU  have  been  estabhshed,  it  shall  have  a  juridical 
personahty  in  all  its  acts  and  contracts*). 

117.  Articles  of  commercial  associations,  executed  with  the  essential  requisites 
of  the  law  5)  shall  be  vahd  and  binding  between  the  parties  thereto,  whatever  be 
the  form,  terms  and  lawful  and  moral  combinations  under  which  they  estabUsh  the 
same,  provided  they  be  not  expressly  prohibited  by  this  Code^). 

1)  Seeart.  580,  subdivision  9, 583  and  611,  subdivision  4;  617,  621  and  719,  etseq.,  of  this  Code. 

2)  See  note  to  art.  112. 

3)  In  matters  requiring  public  certifications,  these  brokers  are  replaced  by  notaries, 
who  may  make  translations,  in  accordance  with  the  provisions  of  Civil  Order  No.  103,  Head- 
quarters Division  of  Cuba,  of  March  6,   1900. 

*)  According  to  article  66  of  the  Law  of  Civil  Procedure  the  domicile  of  associations,  whether 
oivU  or  commercial,  shall  be  the  town  designated  as  such  in  the  articles  of  copartnership  or  in 
the  by-laws  governing  it;  if  no  domicile  shall  have  been  designated,  application  shall  be  made 
of  the  provisions  governing  merchants  whose  domicile  is,  according  to  article  55  of  the  said  Law, 
the  town  where  they  have  the  principal  office  for  the  transaction  of  their  commercial  business; 
and  persons  having  commercial  establishments  under  their  charge  in  different  judicial  districts, 
may  be  made  defendants  in  personal  actions  in  the  district  where  they  may  have  their  principal 
office  or  in  that  in  which  they  may  have  contracted  the  obligation,  at  the  option  of  the  plaintiff. 

From  these  provisions  are  excepted,  according  to  the  first  of  the  articles  cited,  particular 
partnerships,  as  to  the  litigation  which  may  occur  between  the  partners  regarding  which  the 
general  provisions  of  the  said  Law  shall  be  observed. 

^)  The  essential  requisites  of  the  law  are:  capacity  of  the  contracting  parties,  consent 
vahdly  given,  a  lawful  object  and  an  actual  consideration. 

*)  The  Supreme  Court  of  Cuba  held  in  a  decision  of  August  6,  1902,  that  in  view  of  the 
definition  of  articles  of  association  contained  in  article  116  of  the  Code  of  Commerce,  and  the 
provisions  of  article  117,  it  is  not  possible  in  order  to  ignore  the  existence  and  force  of  a  contract 
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The  right  to  estabHsh  territorial  and  agricultural  banks  and  banks  of  issue 
and  discount,  loan  and  mortgage  loan  associations,  concessionaires  of  pubHc  works, 
manufacturing  establishments,  general  warehouse  companies,  mining  companies, 
associations  for  savings  and  Ufe  annuities,  insurance  companies  and  other  associations 
the  object  of  which  is  an  industrial  or  commercial  enterprise,  shall  be  unrestricted i), 

118.  Contracts  between  commercial  associations  and  persons  capable  of  bind- 
ing themselves,  shall  likewise  be  vahd  and  binding,  provided  they  be  lawful  and 
moral,  and  that  the  requisites  mentioned  in  the  following  article  have  been  com- 
pUed  with. 

119.  Every  commercial  association,  before  beginning  business,  shall  be  obhged 
to  embody  its  constitution,  agreements,  and  conditions,  in  a  pubHc  instrument, 
which  shall  be  filed  for  record  in  the  commercial  registry,  in  accordance  with  the 
provisions  of  article  11^). 

Additional  articles  which  in  any  manner  modify  or  alter  the  original  contract 
of  the  association,  shall  be  subject  to  like  formahties,  in  accordance  with  the  provisions 
of  article  25. 

Partners  caimot  make  any  private  agreements,  but  must  include  them  aU  in 
the  articles  of  copartnership^). 

120.  The  persons  ia  charge  of  the  management  of  an  association  who  shall 
fail  to  comply  with  the  provisions  of  the  next  preceding  article,  shall  be  Uable  in 
solidum  (jointly  and  severally)  to  the  persons  not  members  thereof  with  whom 
they  may  have  entered  into  contracts  in  the  name  of  the  same. 

of  that  class,  with  regard  to  the  contracting  parties,  to  successfully  invoke  the  provisions  of 
articles  119  and  125,  and  maintain  that  a  contract  does  not  produce  the  effect  of  articles  of  asso- 
ciation, when  one  of  the  parties  thereto  agreed  to  contribute  to  a  common  fund  some  effects,  and 
the  other  his  industry,  in  order  to  derive  gain,  dividing  the  profit  resulting  from  the  sale  which 
the  latter  might  make  of  effects  which  the  former  was  to  forward  to  him,  independently  of  the 
form  and  conditions  which  may  have  been  stipulated  in  the  partnership,  when  the  latter  was 
lawful. 

1)  See  the  provisions  of  article  179,  which  limit  the  provisions  of  this  article  as  to  the  issue 
of  notes  by  banks. 

Notwithstanding  the  obligation  of  recording  in  the  commercial  registry  the  articles  of 
association  of  companies,  agreements  of  this  character  which  contain  the  essential  requisites 
prescribed  by  the  law  are  valid  and  binding  between  the  persons  entering  therein,  whatever 
be  their  form.  (Decision  of  the  Supreme  Court  of  Spain,  November  10,  1890.)  As  to  territorial 
banks,  see  the  provisions  relating  to  the  Territorial  Bank  of  Cuba,  which  has  an  exclusive  con- 
cession, on  p.  251. 

2)  By  article  2  of  Presidential  Decree  of  October  25,  1909,  banks,  joint  stock  companies, 
and  corporations  are  also  obliged  to  send  copies  of  their  articles  of  association  or  incorporation, 
by-laws,  regulations,  acts,  resolutions,  etc.,  to  the  Bureau  of  Commerce  and  Industry  of  the 
Department  of  Agriculture,  Commerce  and  Labor,  for  record  in  the  General  Commercial  Registry 
established  by  the  said  Decree.  The  penalty  for  failure  to  do  so  is  determined  by  article  8  thereof. 
See  full  text  of  Decree  on  p.  246. 

The  Supreme  Court  of  Cuba,  in  a  decision  of  September  19,  1902,  estabHshed  the  doctrine 
that  the  fact  of  a  commercial  association  not  having  been  constituted  by  a  public  instrument, 
nor  having  been  recorded  in  the  commercial  registry,  cannot  serve  as  a  basis  to  question  the 
existence  thereof,  nor  to  deny  the  personality  of  the  person  acting  as  manager  thereof,  by  one 
who  may  have  entered  into  a  contract  with  the  latter  in  such  capacity  and  acknowledged  the 
existence,  as  a  matter  of  fact,  of  the  said  association. 

3)  Even  though  there  be  a  defect  in  the  constitution  of  an  association,  it  is  always  bound 
to  third  persons,  if  it  has  proceeded  as  such.  (Decision  of  the  Supreme  Court  of  Spain,  January  10, 
1882.) 

Although  all  articles  establishing  commercial  associations  must  be  recorded  in  the  public 
registry  of  the  capital  of  the  province,  the  legal  effect  of  an  omission  to  do  so  will  be  to  deprive 
the  parties  thereto  of  any  right  of  action  for  the  enforcement  of  the  rights  which  they  may  have 
acquired  thereunder,  although  they  do  not  thereby  cease  to  be  binding  in  favor  of  third  persons 
who  may  have  entered  into  contracts  with  the  association.  (Decision  of  the  Supreme  Court  of 
Spain,  January  25,   1888.) 

Commercial  associations  have  no  personaKty  to  appear  in  court  until  their  articles  of  con- 
stitution have  been  recorded  in  the  Registry.  (Decision  of  the  Supreme  Court  of  Spain, 
May  14,  1884.) 

The  amendment  of  articles  of  association  does  not  affect  employees  thereof  who  entered 
its  service  before  the  amendment;  and  they  are  entitled  to  the  compensation  offered  them 
when  they  began  to  render  their  services.  (Decision  of  the  Supreme  Court  of  Spain,  December  31, 
1889.) 

See  also  article  223  of  this  Code. 
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121.  Commercial  associations  shall  be  governed  by  the  terms  and  conditions 
of  their  articles  of  association,  and,  as  to  matters  not  determined  or  prescribed 
therem,  by  the  provisions  of  this  Codei). 

122.  As  a  general  rule,  commercial  associations  shall  in  their  establishment 
adopt  any  one  of  the  following  forms:  1.  A  regular  general  copartnership,  in  which 
all  the  partners,  collectively  and  under  a  firm  name,  agree  to  share  in  the  proportion 
which  may  be  estabhshed,  the  same  rights  and  obhgations;  —  2.  A  Umited  co- 
partnership, in  which  one  or  more  persons  contribute  a  specific  amount  of  capital  to 
the  common  fund,  and  abide  by  the  results  of  the  business  of  the  partnership, 
exclusively  managed  by  others,  under  a  collective  name ;  —  3.  Joint  stock  companies, 
in  which  the  members  establish  a  common  fund  consisting  of  specific  parts  or  por- 
tions, represented  by  shares  or  in  any  other  unquestionable  manner,  entrusting  its 
management  to  agents  or  managers  subject  to  removal,  who  represent  the  company 
under  a  name  appropriate  to  the  object  or  enterprise  in  which  its  funds  are  invested. 

123.  From  the  nature  of  their  operations,  commercial  associations  may  be: 
Associations  of  credit. 

Banks  of  issue  and  discount. 
Territorial  credit  associations. 
Mining  companies. 
Agricultural  banks. 

Concessionaires  of  railroads,  tramways,  or  pubhc  works. 
General  warehouse  companies. 

And  of  other  kinds,  provided  their  agreements  be  lawful  and  their  object  in- 
dustry  or  commerce  2). 

124.  Mutual  fire  insurance  societies,  tontine  hfe  combinations  for  aid  in  old  age, 
and  associations  of  any  other  kind,  as  well  as  co-operative  production  societies,  credit 
or  consumption  societies,  shall  be  considered  commercial,  and  shall  become  subject 
to  the  provisions  of  this  Code,  only  when  they  engage  in  commercial  acts  foreign  to 
the  principle  of  mutuahty,  or  when  they  become  converted  into  companies  charging 
a  fixed  premium 3). 

Second  Section.    General  partnerships. 

125.  Articles  of  general  partnership  shall  state:  The  name,  surname,  and 
domicile  of  each  partner. 

The  firm  name. 

1)  See  articles  16,  17  and  21;  articles  116  et  seq.  of  this  Section,  and,  in  general,  in  the 
following  Sections  of  this  Title,  the  articles  relating  to  the  formalities  to  be  observed  by  associations 
in  their  constitution  and  transactions. 

2)  The  provision  of  the  last  part  of  this  article  is  not  violated  when  it  is  held  in  a  judgment, 
in  view  of  the  agreements  entered  into  and  subsequent  acts,  that  there  was  no  partnership  agree- 
ment, but  only  a  hire  of  services.  (Decision  of  the  Supreme  Court  of  Spain  of  November  10,  1890.) 

See  article  117  of  this  Code. 

2)  As  these  association  are  not  commercial  in  character,  it  is  evident  that  they  must  be 
civil ;  but  the  fact  is  that  they  partake  of  a  mixed  character,  because  as  a  general  rule  they  adopt 
the  form  of  joint  stock  companies  or  corporations,  and  in  such  case,  in  accordance  with  the  pro- 
visions of  article  1 670  of  the  Civil  Code,  they  are  governed  as  to  matters  not  provided  for  therein 
by  the  Code  of  Commerce;  in  practice,  therefore,  after  having  been  repudiated  by  the  latter 
on  account  of  their  non-commercial  character,  they  again  become  subject  to  it  on  account  of 
their  commercial  form. 

Mutual  insurance  socities  which  do  not  charge  a  fixed  premium,  do  not  have  a  commercial 
character,  and  as  their  object  is  not  civil  insurance  contracts,  they  are  not  comprised  under  the 
provisions  of  the  Civil  Code  either.  Such  associations  are  governed  by  a  Law  of  an  administrative 
character,  which  is  in  Cuba  that  promulgated  by  Royal  Decree  of  June  13,  1888,  the  first  article 
of  which  provides  that  all  associations  for  religious,  political,  scientific,  charitable,  recreative 
and  other  purposes,  and  any  other  lawful  associations  whose  exclusive  and  only  end  is  not  profit 
or  gain,  shall  be  subject  to  such  Law;  as  well  as  guilds,  mutual  benefit  societies,  and  others  enu- 
merated, with  the  exception,  according  to  article  2,  of  associations  which  are  not  comprised 
among  those  enumerated  and  have  merely  a  civil  or  commercial  end,  which  shall  be  governed 
by  the  provisions  of  the  Civil  or  Commercial  Law,  respectively. 

With  regard  to  commercial  insurance  companies,  the  Instructions  of  December  1,  1893, 
supplementing  the  Regulations  for  the  collection  of  the  industrial  tax,  required  them  in  order 
to  do  business  in  Cuba,  to  file  a  bond,  the  amount  of  which  was  modified  by  Civil  Order,  No.  181, 
Headquarters  Division  of  Cuba,  series  of  1899.  The  latter  is  in  force  at  the  present  time  under 
the  provisions  of  the  Act  of  Congress  of  September  27,  1902.  The  amount  of  this  bond  will  be 
stated  at  the  proper  place  in  order  to  avoid  repetitions. 
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The  names  and  surnames  of  the  partners  to  whom  the  management  and  the 
use  of  the  signature  of  the  partnership  are  entrusted. 

The  amount  of  capital  each  partner  contributes  in  cash,  credits  or  effects, 
stating  the  value  given  to  the  latter  or  the  bases  on  which  the  valuation  thereof 
is  to  be  made. 

The  term  of  the  duration  of  the  partnership. 

The  amounts  which,  in  a  proper  case,  may  be  allowed  to  each  managing  part- 
ner aimually  for  his  private  expenses. 

The  articles  may  also  include  any  other  lawful  agreements  and  special  con- 
ditions which  the  partners  may  desire  to  make^). 

126.  A  general  partnership  shall  transact  business  under  the  name  of  all 
of  its  partners,  of  several  of  them,  or  of  one  only,  it  being  necessary  to  add  in  the  last 
two  cases  to  the  name  or  names  given  the  words  "and  company." 

This  collective  name  shall  constitute  the  firm  name  or  signature,  and  it  shall 
never  iaclude  the  name  of  a  person  who  is  not  at  the  time  a  member  of  the  partner- 
ship. 

Persons  who,  not  being  members  of  the  partnership,  shall  iaclude  their  names 
in  the  firm  name,  shall  be  subject  to  Uabihty  in  soKdum,  without  prejudice  to  the 
penal  hability  which  may  he^). 

127.  All  the  members  of  a  general  partnership,  whether  managing  partners 
thereof  or  not,  shall  be  hable  personally  and  in  solidum  with  all  their  property,  for 
the  results  of  the  operations  which  may  be  made  in  the  name  and  for  the  account  of 
the  partnership,  over  the  signature  of  the  latter  and  by  a  person  authorized  to  make 
use  thereof^). 

128.  Partners  not  duly  authorized  to  use  the  firm  signature,  shall  not  bind  the 
partnership  through  their  acts  and  contracts,  even  though  they  execute  them  in  the 
name  of  the  latter  and  under  its  style. 

The  liabihty  for  these  acts,  both  civilly  and  criminally,  shall  he  exclusively 
against  the  authors  thereof. 

129.  If  the  management  of  a  general  partnership  shall  not  have  been  limited  _ 
by  a  special  act  to  some  one  of  the  partners,  all  of  them  shall  have  the  power  to 
participate  in  the  direction  and  management  of  the  common  business,  and  the 
partners  present  shall  agree  with  regard  to  all  contracts  and  obhgations  of  interest 
to  the  partnership*). 

130.  No  new  obhgation  shall  be  contracted  against  the  will  of  one  of  the 
managing  partners,  should  he  have  expressly  objected;  but  if,  however,  it  should 
be  contracted,  it  shall  not  thereby  be  annulled,  and  it  shall  produce  its  effects, 
without  prejudice  to  the  partner  or  partners  who  contracted  it  being  Hable  to  the 
common  capital  for  any  loss  they  may  occasion. 

131.  If  there  be  partners  specially  charged  with  the  management,  the  other 
partners  cannot  oppose  nor  interfere  with  the  acts  of  the  former  nor  prevent  the 
effects  thereof. 

1)  When  the  articles  of  partnership  do  not  assign  special  functions  to  each  of  the  man- 
aging partners  appointed,  the  maganement  is  considered  a  singular  entity.  (Decision  of  the 
Supreme  Court  of  Spain,  of  November  18,  1889). 

See  article  139  of  this  Code. 

2)  See  article  147. 

3)  The  Supreme  Court  of  Spain  has  held  that  all  the  members  of  a  general  partnership, 
even  though  they  do  not  have  the  management  of  the  common  funds,  are  liable  in  solidum  for 
the  results  of  the  transactions  made  in  the  name  and  for  the  account  of  the  partnership,  although 
to  permit  the  property  of  the  partners  to  be  attached  it  is  necessary  that  the  assets  of  the  part- 
nership shall  first  have  been  exhausted  (Decision  of  the  Supreme  Court  of  Spain  of  December  17, 
1873);  and  in  another  decision  of  January  8,  1881,  the  same  court  held  that  all  the  property 
constituting  the  capital  of  a  general  commercial  partnership,  was  liable  for  the  results  of  the 
operations  made  in  the  name  and  for  the  acount  of  such  partnership,  none  of  the  partners  being 
permitted  to  divert  any  sum  from  the  common  funds  for  the  payment  of  his  private  creditors, 
nor  for  any  other  purpose,  nor  to  dispose  of  what  might  be  due  to  him,  even  in  the  event  of  the  di- 
vision of  the  partnership  funds,  until  all  the  UabiUties  of  the  partnership  itself  should  have  first 
been  paid  and  settled. 

*)  The  Supreme  Court  of  Spain  established  as  a  precedent  in  its  decision  of  September  23, 
1867,  that  an  obligation  having  been  constituted  in  favor  of  a  number  of  persons  in  partnership, 
any  one  of  them  has  the  capacity  to  demand  its  performance  for  the  benefit  of  the  part- 
nership, provided  that  it  does  not  appear  that  the  management  and  administration  of  the  part- 
nership has  been  entrusted  to  one  of  them  exclusively. 
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132.  When  the  exclusive  power  to  manage  and  make  use  of  the  signature  of 
the  partnership  shall  have  been  conferred  by  a  special  stipulation  of  the  articles  of 
partnership,  the  person  who  obtained  the  same  cannot  be  deprived  thereof;  but 
if  the  latter  should  misuse  such  power,  and  his  management  should  result  in  manifest 
loss  to  the  common  funds  of  the  partnership,  the  other  partners  may  appoint  one 
of  their  number  as  co-manager  to  take  part  in  all  transactions,  or  they  may  apply 
for  the  dissolution  of  the  partnership  to  a  court  or  judge  of  competent  jurisdiction, 
who  shall  be  obhged  to  declare  it,  if  such  loss  be  estabhshedi). 

133.  In  general  partnerships,  all  the  partners,  whether  they  are  managing 
partners  or  not,  shall  have  the  right  to  examine  into  the  condition  of  the  manage- 
ment and  the  accounting,  and,  in  accordance  with  the  terms  of  the  articles  of  part- 
nership or  the  general  provisions  of  law,  make  any  objections  which  they  may 
consider  proper  in  furtherance  of  the  common  interests 2). 

134.  The  transactions  entered  into  by  the  partners  in  their  own  names  and  with 
their  private  funds,  shall  have  no  connection  with  the  partnership  nor  shall  they 
render  it  Uable  in  any  manner  whatsoever,  provided  they  are  of  the  class  which 
partners  may  lawfully  make  for  their  own  account  and  risk^). 

135.  Partners  shall  not  apply  the  funds  of  the  partnership  nor  use  the  frm  signa- 
ture in  business  for  their  own  account ;  and  in  the  event  of  their  doing  so,  they  shall 
forfeit  to  the  partnership  that  part  of  the  profits  which  may  be  due  to  them  in  a  trans- 
action or  transactions  made  in  this  manner,  and  the  rescission  of  the  partnership 
agreement  with  regard  to  them  may  he,  without  prejudice  to  the  return  of  the  funds 
they  may  have  made  use  of  and  their  obhgation,  in  addition,  to  compensate  the 
partnership  for  any  loss  or  damages  it  may  have  sustained. 

136.  In  general  partnerships  which  do  not  engage  in  a  specific  branch  of 
business,  the  members  thereof  cannot  enter  into  any  transactions  for  their  own  account 
without  the  consent  of  the  partnership,  which  cannot  refuse  it  without  estabhsh- 
ing  that  it  would  suffer  thereby  an  actual  and  manifest  loss. 

Partners  faihng  to  observe  this  provision  shall  contribute  to  the  common 
funds  any  profit  they  may  make  in  such  transactions,  and  bear  the  losses  indivi- 
dually, if  there  are  any. 

137.  If  the  partnership  shall  have  determined  in  its  articles  of  partnership  the 
kind  of  commerce  in  which  it  is  to  engage,  the  partners  may  lawfully  transact  for- 
their  own  account  any  commercial  business  they  may  see  fit,  provided  it  does  not 
belong  to  the  class  of  business  ia  which  the  partnership  of  which  they  are  partners 
may  be  engaged,  unless  there  is  a  special  agreement  to  the  contrary. 

138.  An  industrial  partner*)  may  not  engage  in  transactions  of  any  Idnd  what- 
soever, unless  the  partnership  shall  expressly  permit  him  to  do  so ;  and  if  he  should 

1)  The  appointment  of  a  co-manager  must  be  requested  of  a  judge  in  special  proceedings 
by  filing  a  written  petition  praying  that  an  investigation  of  the  improper  administration  be  made ; 
and  upon  this  fact  being  established,  the  co-manager  designated  will  be  appointed  in  accor- 
dance with  the  provisions  of  this  article  of  the  Code  of  Commerce ;  a  copy  of  the  petition  must  be 
served  on  the  managing  partner  when  he  is  served  with  the  summons  in  the  proceedings.  (Art.  2123 
of  the  Law  of  Civil  Procedure.)  The  managing  partner  involved  in  the  proceedings  may  file  a 
counter  petition  in  the  defence  of  his  acts  and  file  documents  in  support  thereof  (Art.  2124). 
And  after  the  investigation  and  counter  investigation,  if  the  latter  be  sought,  has  been  made, 
the  judge  shall  give  an  oral  hearing  to  the  persons  interested,  and  thereupon  make  an  order 
granting  or  denying  the  appointment  of  a  co-manager  (Art.  2125);  and  if  he  grant  the  petition, 
he  shall  appoint  the  person  designated  by  the  partners  who  instituted  the  proceedings  (Art.  2126); 
the  manager  against  whom  the  proceedings  have  been  directed  may  be  heard  on  the  appointment 
of  the  co-manager,  and  if  his  objections  are  well  founded,  the  judge  shall  order  a  new  hearing; 
and  if  the  partners  interested  in  the  appointment  of  a  co-manager  and  the  manager  should  not 
come  to  an  agreement  as  to  such  appointment,  the  judge  shall  appoint  such  other  person  as 
the  said  partners  shall  newly  designate. 

2)  If  the  managing  partner  or  partners  should  not  consent  to  this  examination  into  the 
management  or  accounting,  a  petition  in  writing  may  be  made  to  the  court,  which  shall  order 
that  the  books  and  documents  which  the  partner  or  partners  fiUng  the  petition  may  desire  to 
examine,  be  shown  them  at  once,  and  if,  notwithstanding  this  order,  the  manager  or  managers 
should  persist  in  their  refusal,  the  judge  shall  take  the  proper  steps  to  enforce  his  order.  (Art.  2127, 
Law  of  Civil  Procedure.) 

3)  The  Supreme  Court  of  Spain  held  in  its  decision  of  January  30,  1873,  that  when  the 
manager  of  a  partnership  enters  into  a  contract  as  a  private  individual,  he  cannot  bind  the 
former. 

*)  One  contributing  his  services  or  work,  but  no  capital. 
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do  so,  the  partners  furnishing  the  capital  may  in  their  discretion  exclude  him  from 
the  partnership,  depriving  him  of  the  profits  due  to  him  therein,  or  may  take  the  profits 
he  may  have  made  in  violation  of  this  provision. 

139.  In  general  or  in  Umited  partnerships,  no  partner  shall  be  permitted 
to  take  or  divert  from  the  common  funds  a  larger  amount  than  that  assigned  to 
him  for  his  personal  expenses ;  and  should  he  do  so,  he  may  be  compelled  to  repay 
it  in  the  same  manner  as  if  he  had  not  paid  in  the  entire  amount  of  capital  which 
he  had  agreed  to  put  into  the  partnership i). 

140.  If  the  amount  of  the  profits  which  each  partner  is  to  receive  shall  not 
have  been  determined  in  the  articles  of  partnership,  such  profits  shall  be  divided 
pro  rata  in.  accordance  with  the  amount  of  the  interest  of  each  in  the  partnership, 
the  industrial  partners,  if  there  are  any,  participating  in  the  distribution  on  the  same 
basis  as  the  partner  who  contributed  the  smallest  amount  of  capital. 

141.  The  losses  shall  be  charged  in  the  same  proportion  to  the  partners  who 
contributed  the  capital,  without  including  the  industrial  partners,  unless  by  special 
agreement  the  latter  have  been  made  participants  therein. 

142.  The  partnership  must  allow  the  partners  any  expenses  they  may  incur, 
and  compensate  them  for  any  loss  they  may  suffer,  immediately  and  directly  by 
reason  of  the  business  which  it  may  entrust  to  them ;  but  it  shall  not  be  obhged  to 
compensate  the  partners  for  any  loss  they  may  sustain  through  their  own  fault,  a 
fortuitous  event  or  any  other  cause  not  connected  with  the  business,  while  they 
were  engaged  in  transacting  the  same. 

143.  No  partner  shall  convey  the  interest  he  may  have  in  the  partnership 
to  another  person,  nor  substitute  such  person  in  his  place  to  do  his  share  of  the 
work  in  the  management  of  the  partnership,  without  the  previous  consent  of  the 
partners. 

144.  The  damage  which  the  interests  of  the  partnership  may  sustain  through 
default,  abuse  of  powers  or  gross  negUgenee  on  the  part  of  a  partner  shall  make  the 
person  responsible  hable  for  compensation,  if  the  other  partners  should  so  demand, 
provided  an  express  or  imphed  approval  or  ratification  of  the  action  on  which  the 
claim  is  based,  cannot  be  deduced  from  any  act  whatsoever. 

Third  Section.    Limited  partnerships.^) 

145.  The  articles  of  limited  partnerships  shall  set  forth  the  same  details 
as  those  of  general  copartnerships 3). 

146.  A  Hmited  partnership  shall  do  bussiness  under  the  name  of  all  of  the 
general  partners,  of  some  of  them,  or  of  one  only,  it  being  necessary  to  add  in  the 
last  two  cases,  to  the  name  or  names  given,  the  words  "and  company",  and  in  all 
cases,  the  words  "hmited  partnership." 

147.  This  collective  name  shall  constitute  the  firm  name,  in  which  shall  never 
be  included  the  names  of  the  limited  partners. 

If  a  limited  partner  shall  include  his  name  or  permit  its  inclusion  in  the  firm 
name,  he  shall  become  subject,  with  regard  to  persons  not  members  of  the 
partnership,  to  the  same  habihties  as  managing  partners,  without  acquiring  more 
rights  than  those  corresponding  to  him  as  a  limited  partner*). 

148.  All  the  general  partners,  whether  or  not  managing  partners  of  the  Hmited 
partnership,  shall  be  jointly  and  severally  liable  for  the  results  of  the  operations 
of  the  latter,  in  the  same  terms  and  to  the  same  extent  as  partners  in  a  general 
partnership,  as  provided  in  article  127. 

They  shall,  in  addition,  have  the  same  rights  and  obhgations  which  the  preced- 
ing Section  prescribes  as  to  partners  in  general  partnerships. 


1)  See  article  170  and  171  of  this  Code. 

2)  See  articles  37  et  seq.  of  the  regulations  for  the  organization  and  government  of  the 
Commercial  Registry. 

According  to  a  decision  of  the  Supreme  Court  of  Spain,  of  January  25,  1868,  upon  the  disso- 
lution of  a  limited  partnership  without  any  debts,  the  partners  may  each  witht&aw  what  he 
may  be  entitled  to. 

3)  As  the  Supreme  Court  of  Spain  held  in  its  decision  of  October  8,  1881,  the  failure  to 
record  the  articles  of  association  of  commercial  partnerships  affects  the  rights  of  the  partners 
among  themselves,  but  not  third  persons  who  may  have  entered  into  contracts  with  it. 

*)  See  articles  144  and  149  of  this  Code. 
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The  liability  of  limited  partners  for  the  obHgations  and  losses  of  the  partner- 
ship, shall  be  limited  to  the  funds  which  they  may  contribute,  or  may  have 
agreed  to  contribute,  to  the  partnership,  excepting  in  the  case  provided  for  in 
article  147. 

Limited  partners  cannot  perform  any  act  of  administration  of  the  interests 
of  the  partnership,  not  even  in  the  capacity  of  attorneys  of  the  managing 
partners  1). 

149.  The  provisions  of  article  144  shall  apply  to  partners  in  limited  partner- 
ships 2). 

150.  Limited  partners  cannot  examine  into  the  condition  and  state  of  the  man- 
agement of  the  partnership,  except  at  the  time  and  under  the  penalties  determined  in 
the  articles  of  partnership  or  in  agreements  additional  thereto. 

If  the  articles  of  partnership  should  not  contain  such  determination,  the 
balance  sheet  of  the  partnership  shall  necessarily  be  communicated  to  the  limited 
partners  at  the  end  of  the  year,  and  the  data  and  documents  necessary  to  estabhsh 
the  correctness  of  the  balance  sheet  and  to  judge  of  the  transactions  shall  be  open 
to  them  for  a  period  of  not  less  than  fifteen  days. 

Fourth  Section.    Joint  stock  companies.^) 

151.  The  articles  of  association  of  joint  stock  companies  shall  set  forth: 
The  names,  surnames,  and  domiciles  of  the  parties  thereto. 

The  name  of  the  company. 

The  designation  of  the  person  or  persons  who  are  to  direct  the  affairs  of  the 
same  and  the  manner  of  filhng  vacancies. 

The  capital  of  the  company,  stating  the  value  which  may  have  been  given  to 
the  property  contributed  other  than  cash,  or  the  bases  upon  which  it  is  to  be  ap- 
praised. 

The  number  of  shares  into  which  the  capital  stock  of  the  company  is  divided 
and  by  which  it  is  represented. 

The  term  or  terms  within  which  the  part  of  the  capital  not  paid  in  at  the  time 
of  the  constitution  of  the  company  is  to  be  contributed,  stating  otherwise  the  person 
or  persons  who  are  authorized  to*determine  the  time  and  manner  in  which  the 
outstanding  amounts  are  to  be  paid. 

The  term  of  the  duration  of  the  company. 

The  operations  in  which  the  capital  is  to  be  employed. 

The  time  and  manner  of  calling  and  holding  regular  general  meetings  of  stock- 
holders, and  the  cases  and  manner  in  which  special  meetings  may  be  called  and 
held. 

Submission  to  the  vote  of  the  majority,  of  those  present  at  a  stockholders' 
meeting  duly  called  and  constituted,  in  matters  which  may  properly  be  brought 
before  the  same. 

The  manner  of  counting  and  constituting  the  majority,  for  the  adoption  of 
binding  resolutions,  both  at  regular  and  special  meetings. 


>)  The  Supreme  Court  of  Spain,  affirming  the  provisions  of  the  third  paragraph  of  this 
article,  held  in  its  decision  of  December  4,  1861,  that  limited  partners  discharge  their  obligation 
upon  contributing  to  the  partnership  the  amount  they  may  have  agreed  to  contribute. 

2)  According  to  a  decision  of  the  Supreme  Court  of  Spain  of  April  17,  1868,  partners  are 
liable  to  the  partnership  for  abuse  of  powers, .  fraud,  negligence,  etc. 

2)  The  supervision  of  joint  stock  companies,  banks  and  corporations  is  placed  under  the 
Bureau  of  Industry  and  Commerce  of  the  Department  of  Agriculture,  Commerce  and  Labor,  by 
article  254  of  the  Law  of  the  Executive  Power,  ard  the  President  issued  a  Decree  on  Oc- 
tober 25,  1909,  No.  1123,  providing  the  rules  and  regulations  for  the  exercise  of  such  super- 
vision, which  see  on  p.  244.  As  to  the  taxes  to  be  paid  by  these  companies,  see  Civil  Order 
No.  463,  Headquarters  Division  of  Cuba,  series  of  1900,  on  p.  246. 

Upon  the  legal  establishment  of  a  joint  stock  company,  its  by-laws  and  regulations  form 
the  law  of  the  contract,  and  the  mutual  rights  and  obligations  of  the  stockholders  are  governed 
thereby.    (Decision  of  the  Supreme  Court  of  Spain,  of  November  30,   1871.) 

Whenever  it  is  necessary  to  bring  an  action  against  a  joint  stock  company  in  the  place 
of  its  domicile,  such  domicile  must  be  understood  to  be  that  which  may  have  been  fixed  in  its 
by-laws,  even  though  it  has  agents  elsewhere,  who  are  to  be  considered  as  mere  mandataries 
and  acting  on  behalf  of  the  company,  which  alone  is  liable.  (Decision  of  the  Supreme 
Court  of  Spain,  of  April  15,   1860.) 
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The  articles  may  also  include  any  lawful  agreement  and  special  conditions 
which  the  stockholders  may  deem  it  advisable  to  establish i). 

152.  The  name  of  a  joint  stock  company  shall  be  appropriate  to  the  object 
or  objects  of  the  branch  of  business  it  may  have  selected. 

A  name  identical  with  that  of  another  pre-existing  company  cannot  be  adopted  ^) . 

153.  The  habihty  of  the  stockholders  in  a  joint  stock  company  for  its  obh- 
gations  or  losses,  shall  be  limited  to  the  funds  which  they  may  have  contributed  or 
agreed  to  contribute  to  the  assets  of  the  company. 

154.  The  assets  of  the  company  composed  of  the  capital  stock  and  of  the  accrued 
profits,  shall  be  Uable,  in  joint  stock  companies,  for  the  obhgations  contracted  in 
its  management  and  administration,  by  a  person  legally  authorized  therefor  and  in 
the  manner  prescribed  in  its  articles  of  association,  by-laws,  or  regulations*). 

155.  The  directors  of  joint  stock  companies  shall  be  designated  by  the  stock- 
holders in  the  manner  prescribed  in  the  articles  of  association,  by-laws,  and  regu- 
lations. 

156.  The  directors  of  a  joint  stock  company  are  its  mandataries,  and,  as  long 
as  they  observe  the  rules  of  their  mandates,  shall  not  be  hable  either  personally  or 
in  solidum  for  the  operations  of  the  company;  and  if,  through  a  violation  of  the 
laws  and  by-laws  of  the  company,  or  a  failure  to  observe  the  lawful  resolutions 
adopted  at  a  general  meeting,  they  should  cause  loss,  and  there  should  be  a  num- 
ber of  persons  responsible  therefor,  each  of  them  shall  answer  for  the  same  pro  rata*). 

157.  Joint  stock  companies  shall  be  obhged  to  pubhsh  monthly  in  the  Gazette 
a  detailed  balance  sheet  of  their  business,  stating  the  basis  on  which  its  assets  in 
bonds  and  all  kinds  of  hsted  securities  are  reckoned  5). 

158.  The  members  or  stockholders  of  joint  stock  companies  cannot  examine 
into  the  management  thereof  nor  make  any  investigation  whatsoever  with  regard 
thereto,  excepting  at  the  times  and  in  the  manner  prescribed  by  their  by-laws  and 
regulations^). 

159.  Joint  stock  companies  in  existence  before  the  date  of  the  pubhcation 
of  this  Code,  which  are  still  governed  by  their  regulations  and  by-laws,  may  choose 
between  continuing  to  observe  the  same  or  submitting  to  the  provisions  of  this 

^)  See  article  119  of  this  Code,  and  articles  37  et  seq.  of  the  Conunercial  Registry  Regu- 
lations. 

The  Supreme  Court  of  Spain  held  in  its  decision  of  June  30,  1888,  that  in  order  to  make 
the  resolutions  adopted  at  a  general  meeting  valid  and  binding  with  respect  to  the  dissenting 
stockholders,  it  is  an  indispensable  requisite  that  they  conform  absolutely  to  the  agreements 
and  conditions  set  forth  in  the  articles  of  association,  which  must  be  strictly  construed. 

2)  See  subdivision  3  of  article  122. 

^)  The  provisions  of  this  article  have  been  affirmed  by  a  decision  of  the  Supreme  Court 
of  Spain  of  July  12,  1883,  according  to  which  the  assets  of  the  company  are  liable  for  the  manage- 
ment thereof,  and  cannot  be  used  to  meet  the  private  obligations  of  members. 

*)  The  Supreme  Court  of  Spain  laid  down  the  rule  in  its  decision  of  April  2,  1863,  that  one 
of  the  things  that  the  manager  of  a  joint  stock  company  cannot  do  is  to  contract  loans  for  it 
without  being  expressly  authorized  therefor;  in  a  decision  of  January  30,  1883,  that  when  a 
manager  of  a  company  enters  into  a,  contract  as  a  private  individual,  he  cannot  bind  the 
company;  in  its  decision  of  December  5,  1874,  that  when  a  company  authorizes  its  manager 
or  director  to  carry  out  the  purposes  of  the  company,  he  does  not  require  a  special  power  of 
attorney  for  drafts;  and  in  another  decision  of  May  23,  1883,  that  in  the  case  of  execution  pro- 
ceedings against  a  company,  payment  must  be  demanded  of  it  through  its  managers  and  the 
order  of  sale  must  be  served  on  the  latter. 

')  It  is  the  duty  of  the  Bureau  of  Commerce  and  Labor  to  verify  these  balance  sheets. 
See  Decree  1123  of  October  29,  1909,  on  page  244. 

^)  See  note  to  art.   133. 

')  Article  2  of  the  Royal  Decree  of  January  28,  1886,  extending  the  Code  of  Commerce 
of  Spain  to  Cuba  and  Porto  Rico,  provides:  "Companies  in  existence  on  April  30,  1886,  must 
avail  themselves  of  the  right  granted  them  by  article  159  of  the  Code  of  Commerce  by  means 
of  a  resolution  adopted  at  a  special  general  meeting  expressly  called  in  accordance  with  its  by- 
laws, and,  in  a  proper  case,  in  accordance  with  the  provisions  of  the  Law  of  January  21,  1870, 
which  is  declared  to  be  applicable  to  the  Islands  of  Cuba  and  Porto  Rioo. 

"These  resolutions  shall  be  inserted  in  the  Gazette  of  Havana  (or  in  that  of  San  Juan  of 
Porto  Rico,  according  to  the  island  in  which  the  companies  are  constituted,)  and  a  copy  thereof 
shall  be  filed  in  the  Commercial  Registry." 

The  Law  of  January  21,  1870,  cited  in  the  preceding  Royal  Decree,  provides:  "Banks 
and  associations  now  in  existence  with  the  authority  of  the  Government,  in  the  by-laws  or  regu- 
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Fifth  Section.    Shares  of  stock. 

160.  The  capital  of  limited  partnerships,  belonging  to  the  limited  partners, 
and  that  of  joint  stock  companies,  may  be  represented  by  shares  of  stock  or  other 
equivalent  certificates. 

161.  Shares  of  stock  may  be  registered  or  to  bearer. 

162.  Registered  stock  shall  be  recorded  in  a  book  to  be  kept  for  the  purpose 
by  the  assooiation,  in  which  the  successive  transfers  thereof  shall  be  entered. 

163.  Shares  to  bearer  shall  be  numbered  and  entered  in  stub  books i). 

164.  All  certificates  of  stock,  whether  registered  or  issued  to  bearer,  shall 
show  the  amount  which  may  have  been  paid  on  account  of  their  par  value,  or  the 
fact  that  they  are  paid  up. 

In  registered  stock,  until  it  shall  have  been  paid  up,  the  first  subscriber  or 
holder  of  the  stock,  his  transferee  and  each  person  succeeding  the  latter,  if  trans- 
ferred, shall  be  Uable  in  solidum,  and  at  the  option  of  the  managers  of  the  association, 
for  the  payment  of  the  part  still  due,  against  which  Uabihty,  thus  determined,  no 
agreement  whatsoever  waiving  it  can  be  adopted. 

If  an  action  shall  be  brought  to  enforce  this  habihty  against  any  of  the  persons 
enumerated  in  the  preceding  paragraph,  a  new  action  cannot  be  instituted  against 
any  of  the  other  holders  or  transferees  of  the  stock,  except  upon  proof  of  the  in- 
solvency of  the  person  against  whom  the  proceedings  had  first  or  previously  been 
directed. 

When  the  shares  which  are  not  fully  paid  up  are  to  bearer,  the  only  persons 
liable  for  the  payment  of  the  instalments  thereon  shall  be  those  who  appear 
as  the  holders  thereof.  If  they  should  not  appear,  making  a  personal  claim  im- 
possible, the  association  may  order  the  cancellation  of  the  certificates  of  the  shares 
upon  which  all  the  payments  required  to  pay  up  the  full  value  of  each  have  not 
been  made.  In  such  case  the  association  shall  have  the  power  to  issue  duplicate 
certificates  for  the  same  stock,  to  be  sold  for  and  against  the  account  of  the  delin- 
quent holders  of  the  cancelled  certificates. 

All  stock  shall  be  registered  until  fifty  per  cent,  of  the  par  value  thereof  sball 
have  been  paid  in.  After  the  payment  of  said  fifty  per  cent.,  it  may  be  converted 
into  stock  to  bearer,  if  the  association  should  so  determine  in  its  by-laws  or  in 
special  acts  subsequent  thereto. 

165.  New  series  of  stock  cannot  be  issued  until  the  series,  whether  one  or 
more,  previously  issued,  shall  have  been  fully  paid  up.  Any  agreement  to  the  con- 
trary contained  in  the  articles  of  association,  the  by-laws,  or  regulations,  or  any 
resolution  adopted  at  a  general  stockholders'  meeting  in  confhct  with  the  pro- 
visions hereof,  shaU  be  nuU  and  void. 

166.  Joint  stock  companies  may  purchase  their  own  stock  only  with  the  pro- 
fits upon  their  capital  and  for  the  sole  purpose  of  amortization. 

In  the  event  of  the  reduction  of  the  capital  stock  being  proper,  in  accordance 
with  the  provisions  of  this  Code,  they  may  also  apply  a  part  of  the  capital  itself  to 
its  redemption,  employing  to  this  end  any  legal  means  which  they  may  consider 
advisable. 

167.  Joint  stock  companies  can  never  make  loans  with  their  own  stock  as  security. 

168.  Joint  stock  companies  shall  have  the  right  to  reduce  or  increase  the 
capital  stock  by  resolution  adopted  at  a  general  meeting  of  stockholders,  previously 
called  for  the  purpose. 

lations  of  which  no  provision  for  any  amendment  thereof  shall  have  been  made,  may  amend 
them  in  one  or  more  of  the  articles  thereof,  if  the  stockholders  assembled  at  a,  general  meeting 
specially  called  for  this  purpose  should  so  resolve  by  a  number  of  votes  representing  four-fifths 
of  the  shares  of  which  the  capital  stock  consists;  it  being  understood  that  these  amendments 
shall  never  affect  either  the  rights  of  creditors  or  the  special  rights  some  stockholders 
may  have  which  are  not  common  to  all.  If  upon  the  first  call  a  number  of  votes  equal  to  four- 
fifths  of  the  shares  which  constitute  the  capital  stock  shall  not  be  present  or  represented,  it  shall 
be  sufficient  at  the  meeting  held  on  a  second  call,  that  a  majority  of  the  shares  of  the  capital 
stock  be  present  or  represented." 

To  companies  which  have  not  made  use  of  the  right  of  option  in  accordance  with  the 
provisions  of  this  article  and  article  3  of  the  Royal  Decree  of  August  22,  1885,  putting  this  Code 
into  force,  the  provisions  of  the  Code  cannot  apply.    (Decision  of  June  30,  1888.) 

1)  See  articles  38  et  seq.  of  the  Regulations  for  the  organization  and  government  of  the 
commercial  registry  in  note  to  No.  5  of  art.  21. 
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In  no  case  can  such  resolutions  be  adopted  at  ordinary  meetings,  unless  it  is 
stated  in  the  call  or  a  sufficient  time  in  advance  that  the  matter  of  increasing  or 
reducing  the  capital  stock  would  be  submitted  and  voted  on. 

The  by-laws  of  each  company  shall  determine  the  number  of  stockholders  and 
the  amount  of  capital  stock  the  attendance  of  which  shall  be  required  at  meetings 
at  which  it  is  to  be  reduced  or  increased,  or  at  which  the  modification  or  dissolution 
of  the  company  is  to  be 'considered. 

In  no  case  shall  it  be  less  than  two -thirds  of  the  number  of  stockholders  or 
less  than  two-thirds  of  the  par  value  of  the  stock^). 

The  directors  may  at  once  carry  out  the  resolution  for  the  reduction  of  the  capi- 
tal legally  adopted  by  the  general  meeting,  if  the  net  capital  remaining  after  such 
reduction  should  exceed  75%  of  the  amount  of  the  debts  and  obUgations  of  the 
company. 

Otherwise,  the  reduction  shall  not  be  made  until  all  the  debts  and  obliga  tions 
pending  on  the  date  of  the  resolution  shall  have  been  Hquidated  and  paid,  unless 
the  company  shall  first  obtain  the  consent  of  its  creditors. 

To  carry  out  the  provisions  of  this  article,  the  directors  shall  submit  to  the 
court  or  judge  a  balance  sheet  in  which  the  securities  on  hand  shall  be  valued  at 
their  average  quoted  price  during  the  preceding  quarter,  and  the  real  property 
by  the  capitahzation  of  the  proceeds  accruing  therefrom  according  to  the  legal 
rate  of  interest  on  money 2). 

169.  Funds  belonging  to  foreigners  invested  in  joint  stock  companies  shall 
not  be  subject  to  reprisals  in  case  of  war. 

Sixth  Section.    Rights  and  obligations  of  partners  and  stockholders. 

170.  If  a  partner  should  fail,  within  the  period  ai;reed  upon,  to  contribute  to 
the  common  funds  the  amount  of  capital  he  may  have  agreed  to  contribute,  the 
partnership  may  either  bring  execution  proceedings  against  his  property  to  recover 
the  amount  of  capital  he  may  have  failed  to  contribute,  or  rescind  the  articles  as 
to  the  delinquent  member,  retaining  the  amount  which  may  be  due  to  him  from 
the  common  funds  ^). 

'  171.  Any  partner  or  stockholder  who,  for  any  cause  whatsoever,  shall  delay 
the  f uU  payment  of  his  contribution,  shall,  after  the  period  previously  fixed  in  the 
articles  of  partnership  or  association,  or  if  not  previously  fixed,  after  the  estab- 
lishment of  the  fund,  pay  into  the  common  funds  legal  interest*)  on  the  money 
he  may  have  failed  to  dehver  at  the  proper  time,  and  any  loss  and  damage  he  may 
have  caused  through  his  delinquency^). 

172.  When  the  capital  or  the  part  thereof  which  a  partner  is  to  contribute 
consists  of  effects,  their  valuation  shall  be  made  in  the  manner  prescribed  in  the 
articles  of  partnership ;  and  in  the  absence  of  a  special  agreement  thereon,  it  shall 
be  made  by  experts  selected  by  both  parties,  according  to  the  market  prices,  any 
subsequent  increase  or  reduction  therein  being  for  the  account  of  the  partnership. 

In  the  event  of  disagreement  between  the  experts,  a  third  shall  be  designated 
by  lot  from  among  the  persons  of  his  class,  included  among  the  larger  taxpayers 
in  the  locahty,  to  adjust  the  disagreement. 

173,  The  managers  or  directors  of  commercial  associations  may  not  refuse  to 
permit  partners  or  stockholders  to  examine  all  documents  proving  the  balance 
sheets   which   may  be   prepared  to   show  the   condition  of  the  management   of 

1)  The  Supreme  Court  of  Cuba  held  in  a  decision  of  August  19,  1902,  that  the  two-thirds 
of  the  capital  stock  required  by  the  Code  for  the  amendment  of  the  by-laws  of  a  joint  stock  com- 
pany, refers  to  the  capital  issued  and  not  to  the  stipulated  or  nominal  capital. 

2)  Article  1108  of  the  Civil  Code  provides  that  "Until  another  rate  shall  be  fixed  by  the 
Government,  the  legal  rate  of  interest  shall  be  considered  six  per  cent,  per  annmn."  The  legal 
rate  of  interest  had  not  been  fixed  by  the  government  for  a  long  time  prior  to  the  promulgation 
of  the  Civil  Code  as  it  had  been  doing  annually;  nor  has  it  been  fixed  or  changed  since  the  pro- 
mulgation of  the  said  Code. 

5)  Regarding  execution  proceedings  see  articles  1427  et  seq.  of  the  Law  of  Civil  Procedure. 
The  Supreme  Court  of  Spain  held  in  its  decision  of  June  24,  1860,  that  an  action  pro  socio 

may  be  brought  only  by  persons  who,  forming  part  of  an  association,  demand  the  performance 
of  the  obligations  they  mutually  assumed. 
*)  See  note  above  (2). 

6)  See  No.  4  of  article  218  of  this  Code. 
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the  partnership  or  company,  without  prejudice  to  the  provisions  of  articles  150 
and  158. 

174.  The  creditors  of  a  partner  or  stockholder  shall  not  have,  with  regard  to 
the  association,  even  in  the  case  of  the  failure  thereof,  any  other  right  thaii  that 
of  attaching  and  recovering  the  amounts  which  may  be  due  to  the  debtor  partner  or 
stockholder  in  the  distribution  of  the  profits  or  Uquidation. 

The  provision  of  the  last  part  of  the  preceding  paragraph  shall  not  apply  to 
stock  companies,  unless  the  stock  is  registered,  or  when  there  is  no  doubt  as  to 
the  legal  owner  thereof  if  issued  to  bearer i). 

Seventh  Section.    Special  rules  governing  Loan  and  Trust 

Companies.^) 

175.  The  following  operations  shaU  constitute  the  principal  business  of  these 
companies:  1.  To  receive  subscriptions  or  contract  loans  for  the  Government,  pro- 
vincial or  municipal  corporations ;  —  2.  To  acquire  pubUc  funds  and  shares  or  securi- 
ties of  all  kinds  of  industrial  enterprises  or  companies  of  credit;  —  3.  To  promote 
raUroad  and  canal  companies,  companies  for  the  operation  of  factories,  mining, 
dock,  general  warehouse  and  hghting  companies,  companies  for  clearing  and  break- 
ing land,  irrigation  and  drainage  companies,  and  any  other  industrial  or  pubHo 
service  enterprises;  —  4.  To  effect  the  merger  or  conversion  of  commercial  asso- 
ciations of  any  kind,  and  take  charge  of  the  issue  of  stock  or  obligations  of  the  same ; 
—  5.  To  administer  and  lease  all  kinds  of  taxes  and  pubhc  services,  and  to  execute 
for  their  own  account,  or  assign,  with  the  approval  of  the  Government,  the  con- 
tracts entered  into  for  this  purpose;  —  6.  To  sell  or  give  as  security  any  stocks, 
bonds  and  securities  acquired  by  the  company,  and  exchange  them  when  they  deem  it 
advisable ;  —  7.  To  make  loans  on  pubhc  securities,  stock  or  bonds,  produce,  commo- 
dities, crops,  estates,  factories,  vessels  and  their  cargoes,  and  other  things  of  value, 
and  to  open  credits  in  account  current,  receiving  as  security  effects  of  the  same 
kind;  —  8.  To  make  for  the  account  of  other  companies  or  persons  collections  and 
payments  of  all  kinds,  and  transact  any  other  business  for  the  account  of  another ;  — 
9.  To  receive  on  deposit  aU  kinds  of  paper  and  cash,  and  keep  accounts  current  with 
any  corporate  bodies,  companies  or  persons;  —  10.  To  draw  and  discount  bills 
of  exchange  and  other  exchange  paper. 

176.  Loan  and  trust  companies  may  issue  obUgations  for  an  amount  equal  to 
that  which  they  may  have  invested  in  and  which  is  represented  by  securities  on  hand, 
upon  conforming  to  the  provisions  of  the  Title  relating  to  the  commercial  registry. 

These  obhgations  shall  be  registered  or  payable  to  bearer,  and  at  fixed  periods, 
which  shall  in  no  case  be  less  than  thirty  days,  with  the  amortization,  if  any,  and  the 
rate  of  interest  which  may  be  deter mined^). 

Eighth  Section.     Banks  of  Issue  and  Discount.*) 

177.  The  character  of  the  principal  business  of  these  companies  shaU.  be  the 
following : 

Discounts,  deposits,  accounts  current,  collections,  loans,  and  contracts  with 
the  Government  or  pubhc  corporations. 

1)  The  Supreme  Court  of  Spain  held  in  its  decision  of  July  12,  1883,  that  the  property  of  an 
association  is  liable  in  the  first  place  for  the  management  of  the  same,  and  the  creditors  of  the 
partners  or  stockholders  may  receive  the  interests  of  the  latter  only  after  the  final  hqviidation 
relating  to  them;  and  in  another  decision  of  December  19,  1870,  that  in  the  event  of  the  bank- 
ruptcy of  a  partnership,  the  private  creditors  of  the  partners  cannot  be  included  among  those 
of  the  partnership;  but  after  the  latter  have  been  satisfied,  the  former  may  enforce  their  rights 
against  the  balance  due  to  the  debtor  partner. 

2)  See  note  to  the  Fourth  Section. 

3)  By  Royal  Order  of  December  10,  1894  (Gazette  of  Madrid  of  January  9,  1895),  it  was 
provided  among  other  things:  "That  in  order  to  make  use  of  the  power  granted  to  commercial 
companies  by  the  provisions  of  article  176  of  the  Code  of  Commerce,  such  companies  must  ob- 
serve the  provisions  of  the  Royal  Order  of  January  16,  1893,  and  comply  strictly  with  the  pro- 
visions contained  in  the  said  article  and  in  other  articles  of  the  Code  which  may  be  applicable,  being 
prohibited  in  issues  of  obhgations  payable  to  bearer  from  estabhshing  clauses  or  conditions 
tending  to  deprive  of  force  or  annul  the  effects  of  the  said  legal  provisions." 

*)  For  taxes  payable  by  these  banks,  see  Order  No.  463  of  1900  on  p.  246.  See  note  to  the 
Fourth  Section. 
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178.  Banks  cannot  enter  into  transactions  at  more  than  ninety  days. 
Nor  shall  they  discount  biUs,  notes,  or  other  commercial  paper  without  the 

guarantee  of  two  responsible  signatures. 

179.  Banks  may  issue  notes  payable  to  bearer,  but  their  acceptance  in  trans- 
actions shall  not  be  compulsory.  This  privilege  of  issuing  notes  payable  to  bearer, 
shaU,  however,  continue  suspended  during  the  existence  of  the  exclusive  privilege  at 
present  enjoyed  by  the  Spanish  Bank  of  the  Island  of  Cubai). 

180.  Banks  shall  keep  in  their  vaults  an  amount  in  coin  equal  at  least  to  one- 
fourth  of  the  cash  deposits  and  accounts  current  and  of  the  notes  in  circulation. 

181.  Banks  shall  be  under  the  obhgation  of  exchanging  their  notes  for  coin 
upon  presentation  thereof  by  the  bearer. 

A  failure  to  comply  with  this  obhgation  shall  give  the  bearer  a  right  of  action 
to  recover  through  execution  proceedings,  after  demand  for  payment  made  through  a 
notary  2). 

182.  The  value  of  the  notes  in  circulation,  together  with  the  sum  represented 
by  the  deposits  and  accounts  current,  may  in  no  case  exceed  the  amount  of  the 
cash  reserve  and  of  the  securities  on  hand  which  can  be  reahzed  within  a  maximum 
period  of  ninety  days. 

183.  Banli  of  issue  and  discount  shall  publish  at  least  once  a  month,  under  the 
habihty  of  their  directors,  statements  of  their  condition  in  the  Official  Gazette 
and  BuUetin  of  the  Province^). 

Ninth  Section.     Railroad  and  other  Public  Works  Companies.*) 

184.  The  character  of  the  principal  operations  of  these  companies  shall  be 
the  following:    1.  The  construction  of  railroads  and  other  pubhc  works,  of  what- 

1)  The  privilege  of  the  Spanish  Bank  referred  to  in  this  article  had  its  origin  in  article  11 
of  the  agreement  entered  into  between  the  Spanish  Bank  of  Havana  and  the  Colonial  Depart- 
ment on  August  24,  1878.  Under  this  article  the  Government  extended  for  twenty-five  yeers 
more  the  privilege  of  the  bank,  which  was  to  expire  on  April  9,  1881,  as  the  only  issue  establish- 
ment in  the  Island  of  Cuba,  under  the  condition  that  it  should  amend  its  by-laws  to  conform  of 
to  the  provisions  of  the  Decree  on  Banks  of  August  16  of  the  same  year.  Article  2  of  the  latter 
provided  for  the  creation  of  a  bank  in  the  Island  of  Cuba  to  be  named  "Banco  Espanol  de  Cuba," 
which  was  to  enjoy  exclusive  fiduciary  circulation,  under  the  conditions  established  in  the  said 
Decree,  for  the  term  of  twenty-five  years  from  the  date  of  the  concession,  subject  to  extension. 

By  Royal  Order  of  January  9,  1880,  it  was  provided  that  the  Spanish  Bank  of  Cuba  should 
proceed  to  amend  its  by-laws  in  accordance  with  the  agreement  entered  into  with  the  Colonial 
Department,  and  by  Royal  Order  of  January  28,  1881,  the  new  by-laws  were  approved,  to  go 
into  effect  on  April  9th  following.  According  to  these  by-laws  the  bank  was  to  be  called  the 
"Banco  Espanol  de  la  Isla  de  Cuba"  (Spanish  Bank  of  the  Island  of  Cuba),  and  was  to  be  the 
establishment  authorized  by  Royal  Decree  of  August  16,  1878,  as  that  having  the  exclusive 
fiduciary  circulation  throughout  the  Island. 

Upon  the  cessation  of  Spanish  sovereignty  in  the  Island,  the  bank  lost  its  semi-official 
character,  and  the  exclusive  privilege  of  issue. 

The  by-laws  of  the  bank  were  amended  to  conform  to  the  new  character  which  it  assumed 
beginning  with  January  1,  1899.  —  These  by-laws  have  been  amended  more  than  once,  but  those 
approved  at  a  special  general  meeting  of  stockholders  held  in  Havana  on  April  18,  1904,  are  in 
force.  —  The  Regulations  approved  by  Royal  Order  of  February  15,  1883,  published  in  the 
Supplement  to  the  Official  Gazette  of  the  Islands,  on  April  13,  14,  and  15,  1883,  are  in  force. 

2)  According  to  an  opinion  of  the  Supreme  Court  of  Spain  of  April  25,  1876,  the  legal  disso- 
lution of  banks  of  issue  deprives  the  notes  of  their  character  of  fiduciary  money,  reserving  the 
rights  of  action  against  the  institution  by  reason  of  voluntary  deposits,  according  to  article  23 
of  the  Law  of  January  28,  1856. 

3)  The  "Official  Bulletins"  of  the  provinces  were  established  in  Cuba  at  the  time  of  the 
creation  of  the  said  administrative  entities,  and  were  in  charge  of  the  Provincial  Deputations. 
The  latter  were  abolished  upon  the  cessation  of  Spanish  sovereignty,  and  the  bulletins  disappeared 
with  them.  They  have  now  been  re-established  in  some  provinces,  but  their  creation  is  not  due 
to  any  law  of  a  general  character,  for  which  reason  we  doubt  whether  their  existence  can  be  taken 
into  consideration  as  official  publications  of  a  national  character,  which  character,  we  believe, 
the  Gazette  alone  has.  Nevertheless,  we  do  not  believe  that  this  opinion  warrants  a  change 
in  the  text,  and,  therefore,  it  is  behoved  that  where  Bulletins  exist,  this  provision  should  be 
observed,  inasmuch  as  the  purpose  thereof  is  to  give  pubHcity  to  the  operations  of  institutions 
of  this  class.    See  also  Note  to  Art.  157.  (Betancourt). 

*)  The  provisions  in  force  governing  railroads  are  to  be  found  in  Civil  Order  34,  Head- 
quarters Division  of  Cuba,  series  of  1902,  portions  of  which  are  inserted  at  the  end  of  this  Section. 
The  said  section  has  been  repealed  as  to  railroads  by  article  VI  of  Chapter  XVII  of  the  said  Order, 
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soever  class;  —  2.  The  operation  of  the  same,  either  in  perpetuity,  or  during  the 
term  determined  in  the  franchise. 

185.  The  capital  stock  of  the  companies,  added  to  the  subvention,  iE  any  be 
granted,  shall  represent  at  least  one-haH  the  amount  of  the  total  estimated  cost 
of  the  works. 

Companies  cannot  estabhsh  themselves  until  the  entire  capital  stock  shall  have 
been  subscribed  and  25%  thereof  shaU.  have  been  paid  in. 

186.  Railroad  companies  and  companies  of  other  pubhc  works  may  issue  obUga- 
tions,  registered  or  payable  to  bearer,  freely  and  without  further  restrictions  than  those 
contained  in  this  Code,  and  those  which  may  be  estabUshed  in  their  respective  by-laws. 

These  issues  shall  necessarily  be  recorded  in  the  commercial  registry  of  the 
province ;  and  if  the  obhgations  are  secured  by  mortgage,  such  issues  shall  also  be 
recorded  in  the  proper  registries  of  property. 

The  issues  of  earher  dates  shall  be  given  preference  over  those  of  subsequent 
dates  in  the  payment  of  coupons  and  the  amortization  of  the  obligations,  if  any 
shall  have  been  provided  for. 

187.  The  obhgations  issued  by  the  companies  shall  be  subject  to  amortization 
or  not,  at  their  option,  and  in  accordance  with  the  provisions  of  their  by-laws. 

Whenever  railroads  or  other  pubhc  works  receiving  a  subsidy  from  the  State 
are  involved,  or  for  the  construction  of  which  a  legislative  or  administrative  con- 
cession shall  have  been  granted,  if  the  concession  be  temporary,  the  obhgations  issued 
by  the  grantee  company  shall  be  redeemed  or  extinguished  within  the  term  of  the 
grant,  and  the  State  shall  receive  the  works,  upon  the  expiration  of  this  period, 
free  from  all  encumbrances. 

188.  Railroad  companies  and  other  pubhc  work  companies  may  sell,  assign 
and  transfer  their  rights  in  the  respective  undertakings,  and  may  also  effect  mergers 
with  other  similar  companies. 

In  order  for  these  conversions  and  amalgamations  to  be  effective,  it  shall  be 
necessary:  1.  That  the  stockholders  unanimously  agree  thereto,  imless  the  by-laws 
shall  have  estabhshed  other  rules  with  relation  to  a  change  in  the  object  of  the 
company;  —  2.  That  all  the  creditors  of  the  company  hkewise  agree  thereto.  This 
consent  shall  not  be  necessary  when  the  purchase  or  amalgamation  is  effected  without 
merging  the  guaranties  and  mortgages  and  when  the  respective  rights  of  the  cre- 
ditors are  not  impaired^). 

189.  No  authority  whatsoever  from  the  Government  shall  be  necessary  in  order 
to  make  the  transfers  and  amalgamations  of  companies  referred  to  in  the  foregoing 
article,  even  though  the  work  shall  have  been  declared  of  pubhc  utihty,  for  the 
purposes  of  condemnation,  unless  the  company  shall  enjoy  a  direct  subsidy  from 
the  State,  or  the  work  shall  have  been  the  subject  of  a  concession  by  a  Law  or 
some  other  governmental  provision. 

190.  The  execution  proceedings  referred  to  in  the  Law  of  Civil  Procedure  with 
regard  to  the  due  coupons  of  obhgations  issued  by  raihoad  companies  and  other 
companies  of  pubhc  works,  and  with  regard  to  the  obhgations  themselves  which 
may  have  been  drawn  by  lot  for  amortization,  if  it  shall  have  been  provided  for, 
may  be  directed  only  against  the  net  receipts  of  the  company  and  against  any  other 
property  it  may  hold,  which  does  not  constitute  a  part  of  the  road  or  work,  and 
is  not  necessary  for  the  operation  thereof  2). 

191.  Railroad  companies  and  other  pubhc  work  companies  may  apply  any 
surplus  remaining  over  from  the  construction,  operation,  and  the  payment  of  claims 
when  respectively  due,  to  the  objects  they  may  see  fit,  in  accordance  with  the  pro- 
visions of  their  by-laws. 


which  provides:  "All  laws,  regulations,  royal  decrees,  royal  orders,  circulars,  orders,  and  other 
existing  provisions  of  law  relating  to  railroads  are  hereby  repealed." 
As  to  taxation,  see  Order  No.  463,  series  of  1900,  on  page  246. 

1)  Subdivison  6  of  article  107  of  the  Mortgage  Law  prescribes  the  restrictions  under  which 
railroads,  canals,  bridges,  and  other  works  destined  to  the  public  service,  the  operation  of  which 
may  have  been  granted  by  the  Government,  and  the  buildings  and  lands  which,  while  not  directly 
and  exclusively  destined  to  such  service,  are  private  property,  although  added  to  such  works, 
may  be  mortgaged. 

2)  With  regard  to  instruments  importing  a  confession  of  judgment,  that  is  to  say,  on  which 
execution  may  issue  without  further  proceedings,  see  subdivision  3  of  article  1427  of  the  Law  of 
Civil  Procedure. 

5* 
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Such  surplus  shall  be  apphed  by  combining  periods  in  such  manner  that  the 
construction,  maintenance,  operation  and  payment  of  claims,  shall  not  be  neglected 
in  any  manner  whatsoever,  under  the  UabiMty  of  the  directors. 

192.  If  the  forfeiture  of  a  concession  shall  have  been  declared,  the  creditors 
of  the  company  shall  have  as  security :  1.  The  net  receipts  of  the  company;  —  2.  When 
such  receipts  shall  not  be  sufficient,  the  net  proceeds  from  the  sale  of  the  works 
at  pubhc  auction,  for  the  remainder  of  the  term  of  the  concession;  —  3.  The  other 
property  held  by  the  company,  provided  it  does  not  constitute  part  of  the  road  or 
work,  or  is  not  necessary  for  its  movement  or  operation. 

Addition. 

Provisions  of  Civil  Order  No.  34,  Series  of  1902,  of  the  Military  Government. 

Chapter  IV.     Organization  of  Railroad  Companies. 

Art.  I.  Any  number  of  persons  not  less  than  five  may  form  a  Corporation 
for  the  purpose  of  constructing,  maintaining  and  operating  a  railroad  for  pubhc 
service  and  the  conveyance  of  persons  and  property,  and  to  such  effect  shall  make 
and  sign  Articles  of  Incorporation  by  an  instrument  in  writing  executed  before  a 
Notary  Pubhc  and  witnesses,  which  shaU  be  recorded  in  the  Mercantile  Registry 
of  the  City  of  Havana  after  the  deposit  in  the  office  of  the  Secretary  of  Finance 
of  a  sum  of  money  equal  to  two  hundred  dollars  for  each  kilometer  of  railroad 
intended  to  be  constructed,  which  deposit  shall  be  in  gold  or  securities  to  be  approved 
by  the  Railroad  Commission,  and  shaU.  be  credited  on  the  books,  and  remain  in 
the  custody  of  such  Secretary  of  Finance  to  the  credit  of  the  Railroad  Commission 
for  the  account  of  the  RaUroad  Corporation  depositing  the  same  as  security  for 
the  purposes  hereinafter  mentioned.  A  copy  of  such  Articles  of  Incorporation,  duly 
certfiied  by  the  President  or  duly  authorized  Agent  of  such  Corporation,  shall  be 
filed  with  the  Raihoad  Commission,  which  shall  cause  the  date  of  filing  thereof 
to  be  indorsed  thereon,  and  the  same  to  be  recorded  in  a  book  to  be  provided  by  the 
Commission  for  such  purpose. 

The  articles  of  Incorporation  shall  state  and  must  include:  1.  The  names  and 
domiciles  of  the  Incorporators;  —  2.  The  name  of  the  Corporation;  —  3.  The  desig- 
nation of  the  person  or  persons  who  are  to  direct  the  affairs  of  the  same,  and  the 
maimer  of  filling  vacancies;  —  4.  The  Corporation  capital,  stating  a)  the  value  at 
which  contributed  property  other  than  cash  has  been  appraised,  or  the  basis  on 
which  the  appraisement  is  to  be  made,  and  such  capital  shall  in  no  case  be  less 
than  six  thousand  doUars  per  kilometer  of  line  of  railroad  constructed,  or  to  be 
constructed,  maintained  or  operated ;  —  b)  the  number  of  shares  into  which  the  Corpo- 
ration capital  is  to  be  divided  and  represented,  and  whether  aU  such  shares  shall 
be  of  common  stock,  or  part  preferred  and  part  common,  and  what  rights  and  privi- 
leges shall  be  enjoyed  by  the  preferred  over  the  common  stock;  —  5.  The  time  the 
Corporation  is  to  continue  in  existence,  or  whether  it  is  to  be  perpetual;  —  6.  The 
business  in  which  the  Capital  is  to  be  employed;  —  7.  The  places  or  points  from 
and  to  which  the  railroad  is  to  be  constructed  or  maintained  and  operated;  the  length 
of  such  road,  as  near  as  may  be,  and  the  name  of  each  municipality  through  or 
into  which  it  is  made  or  intended  to  be  made;  and  the  place  where  its  principal 
office  in  the  Island  of  Cuba  is  to  be  located. 

II.  The  Articles  of  Incorporation  may  also  include  aU  agreements  and  special 
conditions  the  Shareholders  may  assent  to. 

Such  Articles  of  Incorporation  shall  have  affixed  thereto,  and  to  be  taken  as 
part  thereof,  a  written  declaration  under  oath  of  three  or  more  of  such  Incorporator?, 
that  at  least  twenty  per  cent,  of  the  Capital  Stock  of  the  Company  has  been  sub- 
scribed, and  that  at  least  twenty  per  cent,  of  the  amount  of  such  subscription  has 
been  paid  in  good  faith  in  cash  to  the  Incorporators  named  in  such  Articles,  and 
that  it  is  intended  in  good  faith  to  buUd,  maintain  and  operate  the  railroad  mentioned 
therein. 

III.  The  liability  of  shareholders'  of  railroad  corporations  shall  be  limited  to  the 
par  value  of  the  stock  subscribed,  and  on  payment  of  such  par  value  the  certificates 
of  stock  shall  have  noted  upon  their  face  that  the  same  are  full-paid  and  non-assess- 
able, unless  it  be  otherwise  stipulated  in  the  Articles  of  Incorporation  of  the  Com- 
pany or  its  By-laws,  or  agreed  between  all  the  shareholders. 
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IV.  Railroad  Corporations  if  acting  in  good  faith,  may  accept  as  payment  for 
Stock,  labor,  services,  material,  or  property  of  any  kind,  or  damages  which  the 
Company  is  liable  to  pay,  or  any  liability  of  the  Company. 

V.  The  Common  or  Preferred  Stock  of  Railroad  Corporations  may  be  repre- 
sented by  certificates,  or  other  like  evidence  of  title,  which  may  be  made  payable 
to  a  registered  owner  or  to  bearer. 

Shares  payable  to  a  registered  owner  must  be  registered  in  a  book  which  the 
Corporations  shall  keep  for  such  purpose  and  the  ownership  of  such  shares  may  be 
transferred  by  indorsement  on  the  back  of  the  certificates  thereof,  executed  in  the 
presence  of  one  or  more  witnesses. 

Shares  payable  to  bearer  shall  be  numbered  and  record  thereof  kept  in  books 
with  stubs,  which  stubs  shall  be  preserved  as  evidence  of  the  issue  of  such  shares. 

On  all  stock  certificates,  whether  payable  to  a  registered  owner  or  to  bearer, 
there  shall  always  be  noted  the  sum  paid  on  account  of  the  nominal  par  value  there- 
of or  that  they  are  fully  paid  up  and  not  subject  to  further  assessment. 

If  within  the  period  fixed  by  the  Directors  any  subscriber  to  the  Capital  Stock 
of  a  Railroad  Company  does  not  pay  the  amount  he  has  obUged  himself  to  pay, 
the  Company  may  elect  either  to  proceed  to  obtain  an  execution  against  his  property 
to  recover  the  amount  remaining  unpaid,  or  to  rescind  the  contract  with  the  sub- 
scriber defaulting,  and  retain  for  the  use  of  the  Company  the  amounts  already 
paid  by  him. 

In  case  of  shares  payable  to  a  registered  owner  until  the  fuU  par  value  thereof 
be  paid  the  first  subscriber  or  holder  of  the  certificate,  his  assignee,  and  each  success- 
ive holder,  in  ease  of  transfer,  shall  be  severally  Hable  at  the  option  of  the  Directors 
of  the  Railroad  Corporation,  for  the  payment  of  the  amount  remaining  unpaid, 
against  which  liability,  thus  determined,  no  agreement  whatsoever  to  suppress  the 
same  can  be  maintained. 

After  an  action  has  been  brought  to  enforce  such  liabUity  against  any  one  of 
the  persons  mentioned  in  the  foregoing  paragraph,  no  new  action  shall  be  commenced 
against  any  other  of  the  holders,  transferors  or  assignors  of  the  shares,  except  upon 
proof  that  the  person  first  and  previously  proceeded  against  is  insolvent. 

VI.  When  shares  not  fully  paid  up  are  payable  to  bearer,  the  persons  who 
appear  as  the  holders  thereof  shall  be  liable  thereon  only  for  the  amount  not 
already  paid.  Should  such  persons  not  appear  within  the  time  fixed  for  full  payment 
of  such  shares,  making  it  impossible  to  proceed  against  them  personally,  the  Railroad 
Corporation  may  order  the  cancellation  of  the  certificates  corresponding  to  the  shares 
on  which  the  instalments  required  for  full  payment  of  the  par  value  of  each  of 
the  same  shall  not  have  been  paid  in. 

VII.  In  such  cases  the  Corporation  shall  have  the  right  to  issue  dupHcate  certi- 
ficates of  such  shares  and  to  seU  the  same  for  the  account  and  Uability  of  the  holders 
of  the  certificates  canceleed  and  who  have  defaulted. 

VIII.  No  new  series  of  stock  shall  be  issued  until  after  the  payment  in  fuU  of  each 
and  every  series  theretofore  issued.  Any  agreement  to  the  contrary  included  in 
the  Articles  of  Incorporation,  the  By-laws  or  Regulations,  or  any  Resolution  adopted 
at  a  general  meeting  of  shareholders,  in  opposition  to  this  provision,  shaU  be  nuU 
and  of  no  validity  or  effect. 

IX.  The  original  capital  stock  of  any  Railroad  Corporation  may  be  increased 
from  time  to  time  if  such  increase  is  sanctioned  by  a  vote  of  two-thirds  in  interest 
of  the  shareholders  represented  in  person  or  by  proxy  at  a  special  meeting  of  such 
shareholders  called  by  the  Directors  for  that  purpose  by  a  notice  in  writing  to  each 
shareholder  deUvered  to  him  personally  or  mailed  to  him  at  his  registered  address 
at  least  thirty  days  previous  to  such  meeting,  and  by  continuous  advertisement  for 
the  same  period  in  the  Gazette  of  Havana,  which  notices  and  advertisement  shall 
state  the  time,  place  and  object  of  such  meeting  and  the  amount  of  the  proposed 
increase  and  whether  the  increase  is  to  be  in  common  or  preferred  stock  or  both, 
and  the  proceedings  of  the  said  meeting  shall  be  entered  in  the  minutes  of  the  proceed- 
ings of  the  Company  and  recorded  in  the  Mercantile  Register,  and  thereupon  the 
capital  stock  may  be  increased  to  the  amount  authorized. 

Such  matters  as  may  be  properly  brought  before  any  meeting  of  shareholders 
shall  be  subject  to  the  vote  of  the  majority  thereof  except  in  cases  of  an  increase 
or  decrease  of  the  capital  stock  of  Railroad  Corporations,  the  leasing,  mortgaging 
or  seUing  of  their  railroads  and  properties  to  other  Railroad  Corporations,  or  the 
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purchase  or  lease  of  other  Railroad  Corporations  or  consolidation  therewith,  in 
all  of  which  cases  any  such  acts  must  be  sanctioned  by  a  vote  of  two-thirds  in  in- 
terest of  the  shareholders  present  in  person  or  represented  by  proxy  at  a  special 
meeting  of  the  shareholders  called  in  the  manner  provided  for  special  meetings  to 
increase  the  capital  stock. 

X.  Railroad  Corporations  shall  not  purchase  their  own  shares  nor  loan  upon 
the  security  thereof. 

The  Directors  of  Railroad  Companies  shall  be  designated  by  the  shareholders 
in  the  manner  determined  in  the  Articles  of  Incorporation,  By-laws,  or  Regu- 
lations. 

XI.  No  Railroad  Corporation  shall  make  use  of  the  same  name  or  title  of  another 
Corporation  already  existing  and  inscribed  in  the  Mercantile  Registry  of  Havana. 

XII.  If  within  two  years  after  the  date  of  fiUng  with  the  Ra,ilroad  Commission 
the  copy  of  the  Articles  of  Incorporation  provided  for  in  this  chapter  the  construc- 
tion of  the  Railroad  filing  such  articles  shall  not  have  been  begun,  and  if  within 
such  period  of  time  there  shall  not  have  been  expended  on  such  railroad  ten  per 
centum  of  the  amount  of  the  Company's  Capital  Stock,  the  Company's  right  to 
construct  such  railroad  shall  cease  and  the  security  required  by  the  provisions 
of  this  Chapter  to  be  deposited  in  the  office  of  the  Secretary  of  Finance  for  account 
of  the  depositing  Company  shall  be  forfeited  to  the  State.  If  within  five  years  of  the 
date  of  such  filing  the  railroad  of  such  Company  shall  not  be  finished  and  in  operation, 
there  shall  be  forfeited  in  like  maimer  a  part  of  the  said  security  proportional  to 
the  unfinished  portion  of  the  railroad,  and  with  respect  to  such  unfinished  portion 
the  right  of  the  Company  to  construct  the  same  shall  cease. 

XIII.  The  provisions  of  this  Chapter  as  to  the  forfeiture  of  such  deposit  shall 
not  apply  when  the  commencement  or  the  completion  of  the  works  is  prevented  by 
force  majeure  or  by  extraordinary  fortuitous  circumstances. 

XIV.  Such  security  so  required  to  be  deposited  in  the  office  of  the  Secretary  of 
Finance  as  aforesaid  shall  be  returned  to  the  Company,  proportionately,  as  the 
rails  are  laid  on  successive  sections  of  its  railroad,  but  such  return  shall  not  be  made 
for  any  section  less  than  ten  kilometers  in  length  until  the  rails  shall  have  been 
laid  on  the  whole  line  or  the  Company  shall  have  ceased  construction  as  herein- 
before set  forth. 

XV.  No  Railroad  Corporation  shall  enjoy  any  monopoly  or  exclusive  privi- 
lege which  may  prevent  the  construction  of  other  railroads  in  the  same  district, 
parallel  or  in  any  other  direction;  and  neither  the  State,  Province  or  Municipality 
shall  have  any  expectant  interest  in  the  property  of  such  Railroad  Corporation. 

XVI.  No  real  or  personal  property  of  Railroad  Corporations  actually  used  for 
railroad  purposes  shall  be  taxed  by  any  Province  or  Municipality,  except  as  provided 
by  law. 

XVII.  Foreign  capital  employed  in  the  construction,  maintenance,  or  operation 
of  railroads  and  in  loans  contracted  for  such  purposes,  shall  be  under  the  protection 
of  the  Government  of  the  Island  of  Cuba,  and  shall  be  exempt  from  reprisals, 
confiscations,  and  attachments  in  time  of  war. 

XVIII.  All  ahen  stockholders  in  Railroad  Companies,  whether  residing  in  Cuba 
or  elsewhere,  shall  have  equal  rights  to  hold  stock  in  such  Companies,  and  shall 
be  eligible  to  office  therein. 

Chapter  V.  Powers  of  Railroad  Corporations. 
I.  Railroads  for  pubHc  service  are  works  of  public  utility,  and  subject  to  the 
limitations  and  requirements  of  the  provisions  of  this  Order,  Railroad  Corporations 
after  approval  of  their  explanatory  statements  and  plans  by  the  Railroad  Commission, 
shall  have  the  following  powers:  a)  To  occupy  any  part  of  the  public  domain;  and 
when  no  agreement  can  be  made  with  the  owner,  to  acquire  in  the  manner  herein- 
after provided  any  kind  of  property  or  possession  or  any  interest  in  real  property 
of  the  State,  the  Provinces,  the  Municipalities  or  of  Corporations  or  private  indi- 
viduals which  may  be  necessary  for  the  construction,  maintenance  and  operation 
of  their  railroads ;  but  no  lands  within  the  boundaries  of  any  City  dedicated  to  the 
pubHc  use  of  such  City  shall  be  occupied  or  taken  without  the  assent  of  the  Ayunta- 
miento  of  such  City;  —  b)  To  have  succession  by  their  corporate  name  for  the  period 
fixed  in  their  Articles  of  Incorporation ;  —  c)  To  appear,  to  petition,  to  initiate,  con- 
tinue and  discontinue  at  any  stage  all  proceedings  in  and  out  of  Court,  to  sue  and  be 
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sued,  to  complain  and  defend  in  any  of  the  Courts  or  Tribunals  or  before  any  of  the 
constituted  authorities ;  —  d)  To  make  and  use  a  Common  Seal  and  alter  the  same 
at  pleasure ;  —  e)  To  appoint  such  officers  and  agents  as  the  business  of  the  Corporation 
shall  require  and  to  allow  them  a  suitable  compensation;  —  f)  To  make  with  the 
approval  of  the  Railroad  Commission  by-laws  of  their  shareholders,  not  inconsistent 
with  the  Constitution  or  any  existing  laws,  for  the  management  of  the  property, 
the  regulation  and  government  of  the  affairs  and  the  transfer  of  the  Stock  of  the 
Company;  —  g)  To  make  freely,  by  their  engineers,  agents  or  employees,  searches 
and  examinations  in  the  public  records  of  any  kind  for  the  purpose  of  collecting 
the  information  and  documents  which  may  be  needed  for  their  corporate  purposes, 
and  upon  tender  of  the  legal  fees  therefor;  also  to  enter  on  any  lands  and  waters 
for  the  purpose  of  determining  the  lines  of  their  railroads  and  to  make  plans  and 
designs,  subject  to  Uability  to  the  owner  of  such  lands  and  waters  for  aU  damages 
done;  —  h)  To  acquire  for  the  purposes  of  their  railroads,  by  purchase,  voluntary 
grant  or  by  any  other  lawful  title,  the  ownership  or  possession  of  lands  and  other 
real  or  personal  property  as  well  as  of  any  estate,  right,  interest  or  easement  therein 
and  to  take,  hold,  lease,  exchange,  mortgage,  pledge,  sell  or  dispose  of  the  same  or 
any  part  thereof,  subject  to  the  provisions  herein  as  to  the  authority  of  the  RaUroad 
Commission;  —  i)  To  construct,  alter,  substitute,  maintain  and  operate  their  rail- 
roads, make  or  construct  aU  buildings,  stations,  shops,  warehouses,  depots  and  fix- 
tures, as  well  as  temporary  or  inclined  planes,  tunnels,  embankments,  aqueducts,  brid- 
ges or  other  structures,  wharves,  roads,  ways,  passages,  conduits,  drains,  piers,  arches, 
cuttings  and  fences  on  their  own  land  or  lands  in  which  they  have  acquired  the 
necessary  right;  and  to  cross  any  railway,  tramways,  river,  stream,  water-course, 
lake,  canal,  shore,  road  and  highway;  also  to  divert  or  alter,  as  well  temporarily  as 
permanently,  the  course  of  any  river,  stream,  water-course  or  highway  or  raise  or 
sink  the  level  thereof  in  order  the  more  conveniently  to  carry  the  same  over,  under 
or  by  the  side  of  the  railroad;  —  j)  To  open  quarries,  to  collect  stone  from  the  surface 
of  the  land,  to  cut  timber,  to  mine  lands  for  materials,  and  to  build  and  operate 
kilns  for  lime,  gypsum  and  brick  on  lands  owned,  occupied,  leased  or  under  their 
control  for  the  purposes  of  their  railroads;  —  k)  To  construct  drains  and  to  carry 
them  under  and  across  any  adjoining  lands;  —  1)  To  conduct  water  to  their 
railroads  for  their  own  use  and  to  make  for  the  free  use  of  the  public  such  wagon 
roads  as  may  be  necessary  to  give  access  to  their  stations  from  public  roads 
in  the  vicinity;  —  m)  To  construct,  acquire,  maintain  and  operate  telegraph  and 
telephone  lines  along  the  line  of  their  railroads  for  railroad  uses;  —  n)  To  divert 
and  alter  the  position  of  any  water  pipe,  gas  pipe,  sewer  or  drain,  or  any  telegraph, 
telephone  or  electric  wires  or  poles;  —  o)  To  cross,  intersect,  join  or  unite  their 
railroads  with  any  other  railroad  or  railroads  constructed  before  or  after  the  date 
their  railroads  have  been  opened  to  the  public,  at  any  points  on  their  routes  and 
upon  the  land  of  the  Railroad  Corporation  or  Corporations  owning  such  other 
railroad  or  railroads,  and  to  construct,  maintain  and  operate  the  necessary  turn- 
outs, sidings,  switches  and  other  conveniences  in  furtherance  of  the  objects  of 
their  connections;  —  p)  To  take,  carry  and  convey  persons  and  property  on  their 
railroads  with  one  or  more  sets  of  rails  or  tracks,  by  the  force  or  power  of  steam, 
electricity  or  the  atmosphere,  or  of  animals  or  of  any  mechanical  power  or  by  any 
combination  of  them;  to  receive  compensation  therefor  and  to  regulate  the  time 
and  manner  of  such  conveyance  and  the  payment  of  such  compensation  as  herein- 
after provided;  —  q)  To  purchase  or  lease  any  other  Railroad;  to  consolidate  with 
other  Railroad  Corporations  or  to  sell  or  lease  their  railroads  to  other  Railroad 
Corporations;  —  r)  To  borrow  such  sums  of  money  and  contract  such  debts  from 
time  to  time  as  may  be  necessary  to  construct,  complete,  maintain  and  operate  their 
railroads  or  for  any  other  of  their  lawful  purposes;  to  issue  and  dispose  of  their 
promissory  notes,  debentures  or  other  securities  for  any  amount  so  borrowed  or 
debt  contracted  with  or  without  the  security  of  the  properties  or  property  rights 
of  their  railroads  and  to  secure  such  debts,  notes,  bonds,  debentures  or  securities 
by  a  mortgage  deed  creating  mortgages,  charges  and  incumbrances  upon  their 
properties  and  property  rights  or  rights  of  any  kind,  or  by  deeds  constituting  liens 
and  charges  affecting  the  rents  and  revenues  of  their  railroads  in  whole  or  in  part; 
and  the  proper  Registrars  of  Property  shall  record  any  such  deeds  constituting  such 
incumbrances  on  such  property,  property  rights  or  rights  of  any  kind  of  and  on  such 
rents  and  revenues;  —  s)  To  construct,  maintain  and  operate  branch  railroads  or 
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extensions,  and  for  that  purpose  exercise  all  the  powers,  privileges  and  authorities 
necessary  therefor  in  as  full  and  ample  a  manner  as  for  their  railroads;  —  t)  To 
have  all  other  powers  and  do  all  other  acts  necessary  for  makiog,  maintaining, 
altering  or  repairing  and  using  their  railroads  as  well  as  for  the  performance  of  the 
duties  of  Railroad  Corporations  under  the  provisions  of  this  order;  and  u)  To  wind 
up  and  dissolve  themselves  upon  the  payment  and  settlement  of  all  their  lawful 
liabilities  and  debts  and  the  performance  of  their  duties  upon  filing  and  recording 
a  certificate  to  that  effect  in  the  office  of  the  Railroad  Commission,  signed  and 
sworn  to  by  the  President  and  Directors  of  the  Company,  and  upon  filing  and  re- 
cording a  like  certificate  in  the  Mercantile  Registry  of  Havana. 

Chapter  VI.    Administration  of  Railroad  Corporations. 
Art.  I.  The    shareholders    of  Railroad   Corporations   shall   at    their  regular 
Annual  Meetings  in  each  year  elect  a  Board  of  Directors  to  manage  the  affairs  of 
the  Company  and  the  number  of  such  directors  shall  be  not  less  than  five,  a  majority 
of  whom  shaU  form  a  quorum. 

II.  No  person  shall  be  elected  as  Director  unless  he  is  a  shareholder  and  has 
paid  aU  calls  on  the  shares  held  by  him  and  is  qualified  to  vote  for  Directors  at  the 
election  at  which  he  is  chosen. 

III.  The  Board  of  Directors  shall  be  elected  in  such  manner  as  may  be  pre- 
scribed by  the  by-laws  of  such  corporation,  and  the  Directors  shall  hold  their  office 
until  their  successors  are  elected  and  enter  into  office.  In  the  election  of  Directors 
as  well  as  in  all  matters  properly  before  any  meeting  of  shareholders,  such  share- 
holders shall  only  be  entitled  to  vote  on  shares  held  by  them  on  which  all  calls  shall 
have  been  paid  and  shaU  be  entitled  to  cast  one  vote  for  each  share  of  stock  held 
by  them. 

IV.  In  case  it  shall  happen  at  any  time  that  an  election  of  Directors  shall  not 
be  made  on  the  day  designated  by  the  By-laws  of  the  corporation  for  that  purpose, 
the  shareholders  shall  meet  and  hold  an  election  for  Directors  in  such  manner  as 
shall  be  provided  by  the  By-laws  of  the  Company. 

V.  In  case  of  the  death,  absence  or  resignation  of  any  of  the  Directors,  others 
may  be  appoiated  in  their  stead  by  the  surviving  Directors ;  but  if  such  appointment 
is  not  made,  such  death,  absence  or  resignation  shall  not  invalidate  the  acts  of  the 
remaining  Directors. 

VI.  The  Directors  shall,  at  their  first  or  at  some  other  meeting  after  the  election, 
elect  one  of  their  number  to  be  the  President  of  the  Company,  and  he  shaU  hold  his 
office  until  he  ceases  to  be  a  Director,  or  until  another  President  has  been  elected 
in  his  stead;  and  they  may,  in  like  manner,  elect  one  or  more  Vice-Presidents. 

VII.  The  Directors,  at  any  meetiag  at  which  not  less  than  a  quorum  are  present, 
shall  be  competent  to  use  and  exercise  all  and  any  of  the  powers  vested  in  the 
Directors. 

VIII.  No  Director  shall  have  more  than  one  vote  except  the  chairman,  who 
shall  in  case  of  a  division  of  equal  numbers,  have  the  casting  vote. 

IX.  The  Directors  shall  be  subject  to  the  examination  and  control  of  the  share- 
holders at  their  annual  meetings,  and  shaU  be  subject  to  all  By-laws  of  the  Com- 
pany, and  to  the  orders  and  directions  from  time  to  time  made  or  given  at  the  annual 
or  special  meetings  of  the  shareholders;  but  such  orders  and  directions  shall  not  be 
contrary  to  any  express  directions  or  provisions  of  this  Order. 

X.  No  Director  shah  vote  at  any  Directors'  meeting  on  any  contract  or  agree- 
ment in  which  he  is  individually  interested. 

XI.  The  Directors  shall,  from  time  to  time,  appoint  such  officers  as  they  deem 
requisite  and  may  take  sufficient  security,  by  one  or  more  bonds  or  by  the  guarantee 
of  any  society  or  company  incorporated  and  empowered  to  grant  guarantees,  bonds, 
covenants  or  policies  for  the  integrity  and  faithful  accounting  of  persons  occupying 
positions  of  trust,  for  the  faithful  execution  of  their  duties,  as  the  Directors  think 
proper. 

XII.  With  the  authorization  of  the  shareholders  the  Directors  may  make  and 
issue  as  paid-up  stock,  shares  in  the  Company  whether  subscribed  for  or  not,  and 
may  allot  and  hand  over  such  stock  in  payment  for  right  of  way,  plant,  roUing 
stock  or  materials  of  any  kind,  and  also  for  the  services  of  contractors  or  engineers 
and  such  issue  and  allotment  of  stock  shall  be  binding  on  the  Company,  and  such 
stock  shall  not  be  assessable  on  calls. 
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XIII.  The  Directors  of  Railroad  Companies  shall  not  make  dividends  except 
from  the  surplus  income  arising  from  the  business  of  such  Companies,  nor  in.  any 
way  to  impair  the  capital  of  such  Companies. 

XIV.  The  Directors  shall  cause  to  be  kept,  and  annually  on  the  thirtieth  day 
of  June  to  be  made  up  and  balanced,  a  true,  exact  and  particular  account  of  the 
moneys  collected  and  received  by  the  Company,  or  by  the  Directors  or  Managers 
thereof,  or  otherwise,  for  the  use  of  the  Company,  and  of  the  charges  and  expenses 
attending  the  erecting,  making,  supporting,  maintaining  and  carrying  on  of  the 
undertaking,  and  of  all  other  receipts  and  expenditures  of  the  Company. 

XV.  On  or  before  the  first  day  of  November  in  each  year  every  Railroad  Com- 
pany "in  the  Island  of  Cuba  shall  present  to  the  Railroad  Commission,  annually  a  fuU 
report  of  its  affairs  showing  the  capital  stock  of  the  Company,  its  funded  and 
floating  debts,  the  gross  receipts  and  general  expenses  of  the  railroad,  cost  of  re- 
pairs and  improvements,  the  net  profits  of  the  railroad,  and  dividends  declared 
thereform,  and  any  other  information  which  the  Railroad  Commission  may  deem 
necessary  for  a  knowledge  of  the  affairs  and  condition  of  the  Company. 

XVI.  No  share  or  shares  of  stock  transferred  within  thirty  days  next  preceding 
any  general  or  special  meeting  of  stockholders  shall  entitle  the  holder  or  holders 
thereof  to  vote  at  such  general  or  special  meeting. 

XVII.  Any  business  connected  with  or  iacident  to  the  affairs  of  the  Company 
may  be  transacted  at  an  annual  meeting  excepting  such  business  as  by  this  Order 
is  required  to  be  transacted  at  a  Special  Meeting. 

XVIII.  At  any  general  or  special  meeting  of  shareholders  of  any  railroad  corpora- 
tion any  shareholder  entitled  to  vote  thereat  may  vote  by  proxy;  every  proxy  must 
be  executed  in  writing  by  the  shareholder  himself  or  by  his  duly  authorized  attorney 
and  be  filed  with  the  Secretary  of  the  Company.  No  proxy  shall  be  vahd  after  the 
expiration  of  eleven  months  from  the  date  of  its  execution  unless  the  shareholders 
executing  it  shall  have  specified  therein  the  length  of  time  it  is  to  continue  in 
force,  which  shall  be  for  some  limited  period.  Every  proxy  shall  be  revocable  at 
the  pleasure  of  the  person  executing  it. 

The  form  of  proxy  shall  be  as  foUows: 

XIX.  I of one  of  the  stockholders 

of  the ,   do  hereby  appoint of   .    .    . 

,  or of ,  to  be  my  proxy 

and  in  my  absence,  to  vote  or  give  my  assent  to  any  business,  matter  or  thing 

relating  to  the  undertaking  of  the  said ,  that  is  mentioned  or 

proposed  at  any  general  or  special  meeting  of  the  shareholders  of  the  said  company, 

in  such  manner  as  he,  the  said thinks  proper.    In  witness 

whereof,  I  have  hereunto  set  my  hand  and  seal,  the  ....     of  ....  in  the 
year ,  at 

Such  proxy  shall  be  signed  by  the  shareholder  of  record  in  the  presence  of 
two  witnesses,  who  shall  subscribe  their  names  thereto  as  evidence  of  such  signatiure. 

XX.  The  fiscal  year  of  all  railroad  corporations  is  hereby  fixed  as  ending  with 
the  30th  day  of  June  in  each  and  every  year,  and  the  annual  general  meeting  of  the 
stockholders  of  aU  railroad  corporations  shall  be  held  within  three  months  thereafter. 

XXI.  Special  meetings  of  the  shareholders  of  railroad  companies  may  be  called 
by  the  Directors  thereof  at  any  time,  or  by  the  shareholders  representing  at  least 
one-quarter  in  value  of  the  stock  entitled  to  vote  at  such  meetings  if  the  Directors 
having  been  requested  by  the  shareholders  to  convene  such  special  meeting  for  one 
month  thereafter  fail  to  call  such  meeting.  Notices  of  such  special  meeting  shall 
state  the  object  of  the  meeting  and  shall  be  delivered  in  writing  to  each  shareholder 
personally  or  mailed  to  him  at  his  registered  address  at  least  thirty  days  previously 
to  such  meeting  and  by  continuous  advertising  for  the  same  period  in  the  Gazette 
of  Havana,  which  notice  and  advertisement  shall  state  the  time  and  place  of  such 
meeting. 

XXII.  No  business  shaU  be  transacted  at  any  special  meeting  which  has  not 
been  set  forth  in  the  notice  upon  which  such  meeting  has  been  convened. 

Chapter  XVII.     Application  of  this  Order  to  Railroad  Corporations. 
Art.  I.    Any  Railroad  Corporation  whether   domestic  or  foreign   existing  at 
the  time  of  the  promulgation  of  this  Order  shall  be  subject  to  its   provisions 
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without  prejudice  to  such  rights  as  it  may  have  acquired,  and  without  release 
from  such  obUgations  as  it  may  have  incurred,  and  in  case  such  Companies  shall 
not  heretofore  have  made  corresponding  entries  in  the  offices  of  the  Registrars  of 
Property  they  may  make  the  same  in  accordance  with  the  provisions  of  this 
Order. 

n.  Any  Railroad  Corporation  organized  in  any  foreign  country  for  the  pur- 
pose of  carrying  on  business  withia  the  Island  of  Cuba  may  construct,  maintain 
and  operate,  or  maintain  and  operate  railroads  and  carry  on  its  business  in  the 
Island  of  Cuba,  in  accordance  with  the  provisions  of  its  Articles  of  Incorporation 
and  those  of  this  Order,  provided  that  all  the  provisions  of  this  Order  be  complied 
with,  except  that  instead  of  executing  Articles  of  Incorporation  before  a  Notary 
Public  in  Cuba  a  copy  of  the  Articles  of  Incorporation  and  By-laws  of  such  com- 
pany duly  certified  as  provided  by  the  Law  in  force  in  the  Island  of  Cuba  shall  be 
recorded  in  the  Mercantile  Registry  of  Havana  and  in  the  office  of  the  Railroad 
Commission. 

III.  All  Railroad  Companies,  domestic  or  foreign,  shall  at  all  times  have  a  duly 
constituted  representative  in  the  Island  of  Cuba  to  represent  the  Company  in  all 
matters  in  connection  with  the  Government  of  the  Island  of  Cuba,  the  Railroad 
Commission,  and  the  Courts  of  Law. 

IV.  All  maps,  profiles,  papers,  documents,  data  and  archives  relating  to  rail- 
roads now  deposited  in  the  office  of  the  Secretary  of  Pubhc  Works  shall  pass  to  the 
possession  and  control  of  the  Railroad  Commission  herein  created,  which  from  the 
date  of  the  promulgation  of  this  Order  shaU  have  sole  jurisdiction  in  the  matters 
herein  set  forth  as  of  its  jurisdiction  and  as  to  all  Railroad  Corporations  now  or 
hereafter  existing. 

V.  This  order  is  not  applicable  to  tramways  in  Cities  or  Towns  in  the  Island 
of  Cuba. 

VI.  AU  Laws,  Regulations,  Royal  Decrees,  Royal  Orders,  Circulars,  Orders  and 
other  existing  provisions  of  law  relating  to  Railroads  are  hereby  revoked. 

Tenth  Section.     General  Warehouse  Companies.^) 

Art.  193.  The  following  transactions  shall  constitute  the  principal  business  of 
these  companies:  1.  The  deposit,  preservation,  and  custody  of  the  products  and 
merchandise  which  may  be  entrusted  to  them;  —  2.  The  issue  of  receipts  to  order 
or  to  bearer. 

194.  The  receipts  which  general  warehouse  companies  may  issue  for  the  pro- 
ducts and  merchandise  they  accept  for  storage,  shah  be  negotiable,  shall  be  trans- 
ferable by  endorsement,  assignment,  or  any  other  means  which  conveys  the  owner- 
ship thereof,  according  to  whether  they  are  to  order  or  bearer,  and  shall  have  the 
force  and  value  of  commercial  bills  of  lading. 

Such  receipts  must  necessarily  state  the  kind  of  goods,  with  the  number  or 
amount  which  each  receipt  represents. 

195.  The  holder  of  the  receipts  shall  have  the  full  ownership  of  the  commodities 
deposited  in  the  warehouses  of  the  company,  and  shall  be  free  from  liabHity  for 
any  claims  which  may  be  brought  against  the  depositor,  the  endorsers  or  prior 
holders,  unless  based  on  the  transportation,  storage,  and  preservation  of  the  mer- 
chandise. 

196.  A  creditor  who  legally  holds  a  warehouse  receipt  as  security,  and  should 
not  be  paid  on  the  date  of  the  maturity  of  his  credit,  may  make  a  demand  on  the 
company  to  sell  a  sufficient  amount  of  the  goods  stored  to  pay  his  claim,  and  he  shall 
have  a  right  of  preference  over  other  debts  of  the  depositor,  excepting  those  mentioned 
in  the  next  preceding  article,  which  shall  have  priority  to  his. 

197.  The  sales  referred  to  in  the  foregoing  article  shall  be  made  in  the  ware- 
house of  the  company,  without  the  necessity  of  a  court  order,  at  a  pubUc  auction 
advertised  in  advance,  with  the  ^itervention  of  a  hcensed  broker,  where  there  is 
any,  and  otherwise,  with  that  of  a  notary. 

198.  General  warehouse  companies  shall  in  all  cases  be  liable  for  the  identity 
and  preservation  of  the  goods  stored,  in  accordance  with  the  law  governing  de- 
posits for  which  a  compensation  is  agreed  on. 


1)  As  to  taxation,  see  Civil  Order  No.  463,  series  of  1900,  on  page  246. 
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Eleventh  Section.    Mortgage  Loan  Companies  or  Banks.^) 

199.  The  following  transactions  shall  constitute  the  principal  objects  of  these 
companies:  1.  To  make  time  loans  on  real  property ;  —  2.  To  issue  mortgage  bonds 
and  debentures. 

200.  Loans  shall  be  made  upon  mortgages  of  real  property  the  ownership  of 
which  is  recorded  in  the  registry  in  the  name  of  the  person  giving  such  mortgage,  and 
shall  be  repayable  in  annual  instalments. 

201.  The  power  to  issue  mortgage  bonds  and  debentures  payable  to  bearer 
referred  to  in  the  second  paragraph  of  article  199,  shall  not  affect  the  concessions 
made  by  the  Government  to  other  companies  or  banks,  in  accordance  with  the  pro- 
visions of  the  Royal  Decree  of  August  16,  1878. 

202.  Loans  made  to  provinces  or  towns  are  exempted  from  the  requirement  of 
the  mortgage  prescribed  by  article  200,  when  they  are  legally  authorized  to  contract 
loans,  within  the  limit  of  such  authorization,  and  provided  the  repayment  of  the 
principal  lent,  together  with  interest  and  expenses,  is  secured  by  revenues,  taxes, 
and  capitals  or  surtaxes,  or  special  taxes. 

Loans  to  the  State  are  likewise  excepted,  which  may  be  made,  furthermore,  on 
promissory  notes  of  purchasers  of  national  property. 

Loans  to  the  State,  the  provinces,  or  towns,  may  be  repaid  within  a  period  of 
less  than  five  years. 

203.  In  no  case  may  loans  exceed  one-half  the  value  of  the  real  property  to 
be  mortgaged. 

The  bases  and  forms  for  the  valution  of  the  real  property  must  be  determined 
exactly  in  the  by-laws  or  regulations. 

204.  The  value  of  the  coupon  and  the  rate  of  amortization  of  mortgage  deben- 
tures issued  by  virtue  of  a  loan,  shall  never  exceed  the  average  amount  during  a 
period  of  five  years  of  the  net  annual  revenue  derived  from  the  real  property  offered 
and  taken  in  mortgage  as  security  for  the  loan.  The  computation  shall  always  be 
made  by  bringing  into  relation  the  loan,  the  income  derived  from  the  real  property 
mortgaged,  and  the  annual  payments  upon  the  debentures  issued  on  the  occasion 
of  such  loan.  This  annual  payment  may  at  any  time  be  lower  than  the  net  annual 
revenue  derived  from  the  respective  real  property  mortgaged  to  secure  the  loan  and 
for  the  issue  of  the  debentures. 

205.  If  the  real  property  mortgaged  should  diminish  in  value  by  40  per  cent. 
the  bank  may  demand  the  enlargement  of  the  mortgage  to  cover  such  depreciation, 
or  otherwise  the  rescission  of  the  contract,  and  the  debtor  shall  choose  between 
these  two  alternatives. 

206.  Mortgage  loan  banks  may  issue  mortgage  debentures  to  an  amount 
equal  to  the  total  sum  of  the  loans  on  real  property. 

They  may,  furthermore,  issue  special  obligations  for  the  amount  of  loans  to  the 
State,  to  provinces  or  to  towns. 

207.  The  mortgage  debentures  and  special  obUgations  referred  to  in  the 
preceding  article  shall  be  registered  or  payable  to  bearer,  with  or  without  amorti- 
zation, for  long  or  short  terms,  and  with  or  without  a  premium  2). 

These  debentures  and  obligations,  their  coupons  and  premiums,  if  any,  may 
be  made  the  basis  of  execution  proceedings  in  accordance  with  the  provisions  of 
the  Law  of  Civil  Procedure  3). 


1)  On  July  20,  1910,  the  Congress  of  Cuba  passed  an  Act  providing  for  the  creation  of  the 
"Territorial  Bank  of  Cuba".  Under  this  Act  the  Bank  is  given  the  exclusive  power  to  issue 
mortgage  obligations,  debentures,  or  bonds,  for  a  period  of  sixty  years,  to  the  exclusion  of  all 
other  companies  and  banks.  Article  13  of  the  said  Act  repealed  all  provisions,  especially  those 
of  the  Code  of  Commerce,  in  eonfHct  therewith,  being  those  contained  in  this  Section.  The  Act 
of  Congress  referred  to  and  other  provisions  relating  to  the  "Territorial  Bank  of  Cuba"  are 
inserted  in  full  on  pp.  251  et  seq. 

2)  Article  153  of  the  Mortgage  Law  provides:  "In  a  mortgage  created  to  guarantee  obli- 
gations transferable  by  indorsement,  or  instruments  payable  to  bearer,  when  the  mortgage 
right  shall  be  alienated  or  assigned,  the  latter  shall  be  understood  to  be  transferred,  with  the 
obligation  or  with  the  instrument,  without  the  necessity  of  the  debtor  being  advised  thereof  or 
recording  the  transfer  in  the  registry." 

3)  Subdivision  5  of  article  1427  of  the  Law  of  Civil  Procedure  includes  among  the  instru- 
ments which  import  a  confession  of  judgment,  that  is  to  say,  upon  which  execution  may  issue, 
"any  instruments  payable  to  bearer  or  registered,  legally  issued,  which  represent  obligations 
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208.  The  mortgage  debentures  and  special  obligations,  as  well  as  their  interest 
or  coupons,  and  any  premiums  thereon,  shall  constitute  a  hen,  with  priority  to 
all  other  creditors  or  obUgations,  upon  the  credits  and  loans  in  favor  of  the  bank  or 
company  which  may  have  issued  them,  and  in  representation  of  which  they  may 
have  been  created,  such  loans  and  credits  becoming,  therefore,  particularly  and 
severally  hable  for  the  payment  thereof. 

Without  prejudice  to  this  special  guaranty,  they  shall  enjoy  the  general  guaranty 
of  the  capital  of  the  company,  also  enjoyiag  priority,  with  reference  to  the  latter, 
over  the  credits  resulting  from  any  other  transactions. 

209.  Mortgage  loan  banks  may  also  make  loans  secured  by  mortgage  repay- 
able within  a  ppriod  of  less  than  five  years. 

These  short  term  loans  shall  be  without  amortization  and  shall  not  authorize 
the  issue  of  mortgage  obligations  or  debentures,  and  must  be  made  from  the  funds 
derived  from  the  sale  of  the  stock  of  the  company  and  from  the  accrued  profits. 

210.  Mortgage  loan  banks  may  receive,  with  or  without  interest,  sums  of 
money  on  deposit,  and  employ  one-half  thereof  in  making  advances  for  periods 
not  exceeding  ninety  days,  both  on  mortgage  bonds  and  debentures,  and  on  any 
other  kind  of  paper  receivable  as  collateral  security  by  banks  of  issue  and  dis- 
count. 

In  case  of  default  in  making  payments  on  the  part  of  the  person  who  obtained 
the  loan,  the  bank  may  demand  the  sale  of  the  bonds  or  securities  pledged,  in  accord- 
ance with  the  provisions  of  article  323. 

211.  AH  combinations  for  mortgage  loans,  including  mutual  associations  of 
landowners,  shall  be  subject,  in  so  far  as  the  issue  of  mortgage  bonds  and  obligations 
is  concerned,  to  the  rules  contained  in  this  Section. 

Twelfth  Section.    Special  rules  for  Agricultural  Banks  and 

Associations. 

212.  The  principal  objects  of  associations  of  this  character  shall  be:  1.  To  make 
loans  in  cash  or  in  things  of  value  for  periods  not  exceeding  three  years,  on  products, 
crops,  cattle,  or  any  other  special  pledge  or  security;  —  2.  To  guarantee  with  their 
signature  promissory  notes  and  other  paper  demandable  within  a  period  of  not  more 
than  ninety  days,  in  order  to  faciUtate  their  discount  or  negotiation  by  the  owner 
or  planter;  —  3.  Other  operations  the  purpose  of  which  is  to  promote  the  tilling 
and  improvement  of  the  soU,  the  drainage  and  reclamation  of  lands,  and  the  develop- 
ment of  agriculture  and  other  related  industries. 

213.  Agricultural  loan  banks  or  associations  may  have  agents  outside  their 
domicile,  who  shall  personally  answer  for  the  solvency  of  the  landowners  or  tenants 
who  apply  to  the  association  for  aid,  by  placing  their  signature  on  the  promissory 
note  which  it  is  sought  to  have  the  association  discount  or  endorse. 

214.  The  guaranty  or  endorsement  placed  by  these  associations  or  their  re- 
presentatives, or  by  the  agents  referred  to  in  the  foregoing  article,  upon  the  pro- 
missory notes  of  the  landowner  or  grower,  shall  entitle  the  holder  to  demand  pay- 
ment upon  its  maturity  directly  of  any  of  the  signers,  and  to  obtain  execution. 

215.  The  promissory  notes  of  the  landowner  or  farmer,  whether  held  by  the 
association  or  negotiated  by  it,  shall  be  a  basis  upon  their  maturity  for  the  proper  exe- 
cution proceedings,  in  accordance  with  the  provisions  of  the  Law  of  Civil  Procedure, 
against  the  property  of  the  landowner  or  farmer  who  may  have  signed  the  same^). 

216.  The  interest  and  commission  which  agricultural  loan  associations  and 
their  agents  or  representatives  are  to  receive,  may  be  freely  stipulated  within  the 
limits  prescribed  by  their  by-laws. 

217.  Agricultural  loan  associations  cannot  devote  to  the  operations  referred  to 
in  subdivisions  2  and  3  of  article  212,  more  than  50%  of  the  capital  of  the  asso- 
ciation, applying  the  remaining  50%  to  the  loans  referred  to  in  subdivision  1  of  the 
said  article. 


due,  and  the  coupons  also  due,  of  such  instruments,  provided  the  coupons  agree  with  the  instru- 
ment, and  the  latter  in  every  case  with  the  stub  books."  Article  1558  of  the  said  Law  provides 
that  "Companies  or  institutions  of  credit  legally  constituted,  the  object  of  which  is  to  make 
loans  on  mortgages  or  territorial  credit,  may  enforce  payment  of  their  mortgage  credits  by 
compulsory  process,  in  the  manner  prescribed  in  the  Decree  Law  of  Februfu-y  5,  1869." 
1)  See  preceding  note. 
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Thirteenth  Section.    Duration  and  liquidation  of  commercial 

associations. 

218.  A  partial  rescission  of  articles  of  general  or  Hmited  partnerships  shall 
lie  in  the  following  cases:  1.  When  a  partner  makes  use  of  the  common  funds  and 
of  the  firm  name  in  business  on  his  own  account;  —  2.  When  a  partner  interferes 
in  the  management  of  the  partnership  when  he  has  no  right  to  do  so,  according  to 
the  articles  of  partnership;  —  3.  When  a  managing  partner  commits  fraud  in  the 
management  or  accounting  of  the  partnership ;  —  4.  When  a  partner  fails  to  contribute 
to  the  common  funds  the  amount  of  capital  stipulated  in  the  articles  of  partner- 
ship, after  having  been  called  upon  to  do  so;  —  5.  When  a  partner  transacts  commer- 
cial business  for  his  own  account,  when  he  is  forbidden  to  do  so  by  the  provisions 
of  articles  136,  137,  and  138;  —  6.  When  a  partner  who  is  under  the  obligation  to 
render  personal  services  to  the  partnership  absents  himself,  if,  after  having  been 
called  on  to  return  and  perform  hiis  duties,  he  shall  fail  to  do  so  or  give  a  good  reason 
which  prevents  him  from  so  doing;  —  7.  When  one  or  more  of  the  partners  do  not 
comply  in  any  other  manner  whatsoever  with  the  obligations  imposed  in  the  articles 
of  partnership!). 

219.  The  partial  rescission  of  the  partnership  shall  make  the  articles  of  partner- 
ship void  as  to  the  culpable  partner,  who  shall  be  considered  excluded  there- 
from, and  who  shall  be  required  to  pay  his  share  of  the  loss,  if  there  be  any,  the 
partnership  being  authorized  to  retain,  without  giving  him  any  participation  in  the 
profits  or  compensation  whatsoever,  the  funds  he  may  have  in  the  assets  of  the 
partnership,  until  aU  transactions  pending  at  the  time  of  the  recission  shall  have 
been  concluded  and  liquidated. 

220.  The  hability  of  the  partner  excluded,  as  well  as  that  of  the  partnership, 
for  all  acts  and  obligations  contracted  in  the  name  and  for  the  account  of  the  latter, 
shall  subsist  with  regard  to  third  persons,  until  the  record  of  the  partial  rescission 
of  the  articles  of  partnership  is  entered  in  the  commercial  registry  2). 

221.  Associations  of  whatsoever  class  shall  be  totally  dissolved  on  account  of 
any  of  the  following  causes:  1.  The  termination  of  the  period  fixed  in  the  articles 
of  partnership  or  association,  or  the  conclusion  of  the  undertaking  which  con- 
stituted its  object;  —  2.  The  total  loss  of  the  capital;  —  3.  The  bankruptcy  of  the 
association^). 

222.  General  and  limited  partnerships  shall  be  totally  dissolved  for  the  following 
causes  also:  1.  The  death  of  one  of  the  general  partners,  if  the  articles  of  partnership 
do  not  contain  any  express  agreement  providing  for  the  continuation  as  members 
of  the  partnership  of  the  heirs  of  the  deceased  partner,  or  that  it  is  to  continue 
among  the  surviving  partners;  —  2.  The  insanity  of  a  managing  partner  or  the  oc- 
currence of  any  other  cause  which  renders  him  incapable  of  managing  his  pro- 
perty*); —  3.  The  bankruptcy  of  any  of  the  general  partners^). 

223.  The  terms  of  commercial  partnerships  shall  not  be  considered  enlarged  by 
the  implied  or  presumed  will  of  the  members  after  the  expiration  of  the  term  for  which 
they  may  have  been  established;  and  if  the  partners  should  be  desirous  of  continuing 
the  partnership,  they  shall  execute  new  articles  of  partnership,  subject  to  all  the 
formalities  prescribed  for  their  establishment,  as  provided  by  article  119. 

224.  In  general  or  limited  partnerships  established  for  an  indefinite  period, 
if  any  of  the  partners  should  demand  the  dissolution  thereof,  the  remaining  partners 

1)  See  article  38  of  the  Regulations  for  the  organization  and  government  of  the  commercial 
registry  in  note  to  No.  5  of  art.  21. 

2)  The  Supreme  Court  of  Spain  held  in  an  opinion  of  March  23,  1885,  that  the  dissolution 
of  a  partnership  by  agreement  of  the  partners,  if  not  recorded  in  the  registry,  cannot  prejudice 
third  persons. 

3)  Note  the  provisions  of  articles  223  and  226  of  this  Code. 

4)  See  first  note  to  art.  5. 

6)  The  Supreme  Coiu't  of  Spain  held  in  a  decision  of  October  31,  1865,  that  while  there  is 
no  question  of  the  principle  contained  in  law  3,  title  11,  book  1,  of  the  Fuero  Real,  with  which 
law  11,  title  14,  Partida  3,  and  law  26,  title  5,  Partida  5,  are  in  consonance,  that  a  person  en- 
tering into  a  contract  does  so  in  his  own  name  and  for  his  heirs,  this  does  not  apply  to  articles 
of  partnership  or  association,  even  though  they  involve  the  lease  of  revenues  of  the  State  or 
of  the  excise  taxes  of  towns,  unless  there  be  an  express  agreement  to  that  effect,  because  part- 
nerships cannot  be  entered  into  with  uncertain  persons. 

With  regard  to  the  third  cause,  see  article  924  of  this  Code. 
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cannot  oppose  it  except  on  the  ground  of  bad  faith  on  the  part  of  the  partner  pro- 
posing the  dissolution. 

It  shall  be  understood  that  a  partner  acts  in  bad  faith  with  regard  to  the  disso- 
lution of  the  partnership  when  he  seeks  to  obtain  a  private  profit  which  he  would 
not  obtaia  if  the  partnership  were  to  continue. 

225.  A  partner  who  shall  voluntarily  withdraw  from  the  partnership  or  seek 
its  dissolution,  cannot  prevent  pending  transactions  from  being  concluded  in  the 
manner  most  advantageous  for  the  common  interests,  and  until  they  shall  be  con- 
cluded no  division  of  the  property  and  effects  of  the  partnership  shall  be  made^^). 

226.  The  dissolution  of  a  commercial  association  due  to  any  cause  other  than 
the  expiration  of  the  term  for  which  it  was  established,  shall  not  produce  any  effect 
to  the  prejudice  of  third  persons  until  recorded  in  the  commercial  registry^). 

227.  In  the  liquidation  and  division  of  the  assets  of  the  association  the  rules 
laid  down  in  the  articles  of  partnership  or  association  shall  be  observed,  and  in 
the  absence  of  such  rules  those  laid  down  in  the  following  articles. 

228.  The  moment  an  association  is  declared  in  Uquidation,  the  capacity  of 
the  managing  members  to  enter  into  new  contracts  and  obUgations  shall  cease, 
and  their  powers  shall  be  Umited,  as  liquidators,  to  the  collection  of  the  credits 
of  the  association,  to  the  extinguishment  of  obUgations  previously  contracted,  as 
they  mature,  and  to  closing  pending  transactions^). 

229.  In  general  or  Hmited  partnerships,  if  there  should  be  no  objection  on 
the  part  of  any  of  the  members,  the  partners  who  may  have  had  the  management  of 
the  partnership  funds  shall  continue  in  charge  of  the  liquidation;  but  if  all  of  the 
partners  should  not  agree  thereto,  a  general  meeting  shall  be  called  without  delay 
and  the  resolution  adopted  thereat  shaU  be  binding  as  well  with  regard  to  the  appoint- 
ment as  liquidators  of  members  of  the  partnership  or  others,  as  with  regard  to  the 
form  and  method  of  the  liquidation  and  the  management  of  the  common  funds*). 

230.  The  hquidators  shah  under  the  penalty  of  removal:  1.  Prepare  and 
communicate  to  the  partners,  within  the  term  of  twenty  days,  an  inventory  of  the 
assets,  with  a  balance  sheet  of  the  accounts  of  the  partnership  in  liquidation,  according 
to  its  books;  — 2.  Communicate  likewise  to  the  members  a  statement  of  the  position 
of  the  liquidation,  every  month. 

231.  The  liquidators  shall  be  liable  to  the  partners  for  any  loss  sustained  by 
the  common  funds  through  fraud  or  gross  negligence  in  the  discharge  of  their  duties, 
but  they  shall  not  thereby  be  considered  authorized  to  enter  into  compromises  or 
bind  the  interests  of  the  partnership,  unless  the  partners  shall  have  expressly 
granted  them  such  power. 

232.  After  the  termination  of  the  Uquidation  and  when  the  time  shall  have 
come  to  divide  the  common  funds,  according  to  the  classification  made  by  the 
Uquidators,  or  by  the  meeting  of  members,  the  holding  of  which  any  one  of  them 
may  demand  for  this  purpose,  the  same  Uquidators  shaU  make  such  division  within 
the  term  which  may  be  determined  at  such  meeting. 

233.  If  any  of  the  members  shall  consider  himself  unjustly  treated  in  the  division 
made,  he  may  assert  his  rights  before  the  judge  or  court  of  competent  jurisdiction. 

234.  In  the  Uquidation  of  commercial  associations  in  which  minors  or  incapaci- 
tated persons  may  be  interested,  the  father,  mother,  or  guardian,  as  the  case  may 
be,  shall  act  for  them,  with  full  powers  as  if  their  own  private  business  were  involved, 
and  all  the  acts  which  such  representatives  may  perform  or  agree  to  on  behalf  of 

1)  The  Supreme  Court  of  Spain  held  in  a  decision  of  May  8,  1861,  that  although  law  11, 
title  10,  Partida  5,  provides  that  a  partner  may  withdraw  from  a  partnership  without  his  copart- 
ners having  the  right  to  prevent  him  from  so  doing,  even  though  he  do  so  before  the  termination 
of  the  transaction  or  time  agreed  on,  he  shall  be  liable  to  the  partnership  for  any  loss  or  damage 
which  it  may  sustain  through  his  untimely  withdrawal. 

2)  See  subdivision  6  of  article  38  of  the  Regulations  governing  the  organization  and  govern- 
ment of  the  commercial  registry,  in  note  to  No.  5  of  art.  21. 

3)  The  manager  of  an  association  in  liquidation  has  capacity  to  enforce  the  performance 
of  the  obligations  contracted  in  its  favor  prior  to  its  dissolution.  (Decision  of  the  Supreme 
Court  of  Spain  of  October  12,   1888.) 

*)  Although  articles  of  partnership  or  association  from  their  very  nature  call  for  the 
corresponding  liquidation,  which  must  be  made  in  due  time,  in  order  to  determine  the  rights 
and  liabiHties  of  the  partners  or  stockholders,  this  must  be  effected  by  the  member  who  had 
the  management,  who  is  the  person  who  can  furnish  an  accounting  of  his  management  and  the 
result  of  the  operations  effected.    (Decision  of  the  Supreme  Court  of  Spain  of  October  3,  1894.) 
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their  principals,  shall  be  vaM  and  irrevocable  without  the  benefit  of  restitution^), 
without  prejudice  to  the  Uability  which  the  former  may  contract  as  to  the  latter 
by  reason  of  fraud  or  negligence  on  their  part  2). 

235.  No  partner  shall  have  the  right  to  demand  the  delivery  of  the  interest 
due  to  him  in  the  division  of  the  common  funds  until  all  the  debts  and  obligations 
of  the  partnership  shall  have  been  settled,  or  before  the  amount  thereof  shall  have 
been  deposited,  if  the  deUvery  thereof  cannot  be  made  at  once^). 

236.  From  the  first  distributions  made  to  the  partners  there  shall  be  deducted 
the  sums  they  may  have  received  for  their  personal  expenses,  or  which  the  partner- 
ship may  have  advanced  them  for  any  other  purpose  whatsoever. 

237.  The  private  property  of  the  general  partners  which  was  not  included  in 
the  assets  of  the  partnership  at  the  time  of  its  establishment,  cannot  be  levied 
on  for  the  payment  of  the  obhgations  contracted  by  it,  until  all  of  the  assets  of 
the  partnership  shall  have  been  exhausted  towards  the  settlement  thereof. 

238.  In  the  case  of  joint  stock  companies  in  liquidation,  the  provisions  of  their 
by-laws  shall  continue  to  be  observed  during  the  period  of  the  liquidation  as  to 
the  call  of  ordinary  and  special  general  meetings  for  the  purpose  of  submitting  reports 
on  the  progress  of  the  liquidation,  and  to  decide  what  may  be  proper  in  furtherance 
of  the  common  interests. 

Second  Title.    Particular  partnerships  (joint  accounts). 

239.  Merchants  may  have  an  interest  in  the  transactions  of  other  merchants, 
contributing  thereto  the  amount  of  capital  agreed  upon,  and  sharing  the  favorable 
or  unfavorable  results  in  the  proportion  which  may  be  determined*). 

240.  Particular  partnerships  shall  not  be  subject,  as  to  their  formation,  to 
any  formalities  whatsoever,  and  may  be  contracted  privately,  by  word  of  mouth  or 
in  writing,  and  their  existence  may  be  proved  by  any  of  the  means  recognized  in 
law,  in  accordance  with  the  provisions  of  article  51^). 

1)  The  right  of  restitution  was  the  right  granted  by  the  civil  law  to  minors  to  demand, 
within  four  years  after  attaining  their  majority,  the  rescission  of  the  contracts  entered  into  by 
their  guardians  or  legal  representatives  which  they  considered  injurious  to  their  interests.  At 
the  present  time,  under  the  provisions  of  article  1291  of  the  Civil  Code,  this  benefit  exists  only 
in  favor  of  minors,  when  contracts  entered  into  by  guardians  without  the  authority  of  the  family 
council  are  involved,  and  provided  the  loss  suffered  exceeds  one-fourth  of  the  value  of  the  thing  which 
is  the  subject  of  the  contract.  The  period  within  which  this  right  may  be  exercised  is  also  of 
four  years  after  attaining  majority.    (Art.  1229  of  the  Civil  Code.) 

2)  Subdivison  7  of  article  269  of  the  Civil  Code  provides  that  a  guardian  requires  the 
authority  of  the  family  council  in  order  to  divide  things  which  his  ward  owns  in  common.  Never- 
theless, the  explicit  terms  of  this  article  of  the  Code  of  Commerce  appear  to  render  this  authority 
unnecessary  in  order  to  liquidate  commercial  associations;  but  it  is  believed  that  guardians 
should  conform  to  the  provisions  of  the  Civil  Code  in  order  to  avoid  liability  in  such  cases,  as 
well  as  in  the  case  of  submission  to  arbitrators  of  those  questions  which  are  so  frequent  in  acts 
of  liquidation. 

3)  A  decision  of  the  Supreme  Court  of  Spain  of  March  23,  1885,  decides  that  when  a  partner- 
ship contracts  the  obUgation  to  pay  one  of  its  employees  a  specific  salary,  and  subsequently  the 
partnership  is  dissolved  by  agreement  of  the  partners,  the  partnership  in  liquidation  is  obliged  to 
pay  the  employee  the  entire  salary  due  to  him  until  he  is  advised  that  his  services  are  no  longer 
required,  plus  the  interest  accruing  on  account  of  non-payment  thereof  at  the  time  stipulated. 

A  judgment  which  orders,  in  accordance  with  the  agreements  made,  the  distribution  of 
the  losses  and  profits  upon  the  dissolution  of  a  partnership,  does  not  violate  the  provisions  of 
this  article.    (Decision  of  the  Supreme  Court  of  Spain  of  February  12,   1889.) 

This  article  does  not  apply  to  the  case  of  a  partner  who,  before  the  termination  of  the 
liquidation,  removes  part  of  the  machinery  belonging  to  him.  (Decision  of  the  Supreme  Court 
of  Spain  of  December  10,   1897.) 

*)  The  doctrine  established  by  the  Supreme  Court  of  Spain  in  its  decision  of  January  20, 
1865,  is  apphcable  to  the  provisions  of  this  article,  viz:  That  the  provisions  of  the  Code  of  Com- 
merce relating  to  commercial  associations  which  prescribe  the  formalities  to  be  observed  in  their 
estabUshment,  the  effects  and  obligations  they  produce,  their  terms,  hquidation,  etc.,  do  not 
extend  to  partnerships  of  this  character;  and  in  other  decisions  of  December  7  and  9,  1871,  and 
December  12,  1866,  that  when  a  partnership  is  entered  into  and  a  third  person  is  given  parti- 
cipation therein,  and  there  are  no  common  agreements  between  them,  and  no  fund  represented 
by  shares  is  estabhshed,  which  constitutes  the  characteristics  of  commercial  partnerships,  such 
combination  can  be  called  only  a  particular  partnership. 

6)  On  this  point  the  Supreme  Court  of  Spain  held  in  a  decision  of  December  9,  1871,  and 
also  in  others:   That  although  particular  partnerships  are  not  subject  to  »  specific  form   (by 
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241.  In  the  transactions  treated  of  in  the  two  preceding  articles,  a  commercial 
name  common  to  all  the  participants  cannot  be  adopted,  nor  can  more  direct  credit 
be  made  use  of  than  that  of  the  merchant  who  makes  and  conducts  the  transactions 
in  his  own  name  and  under  his  individual  liability. 

242.  Persons  entering  into  contracts  with  the  merchant  carrying  on  the  joint 
business,  shall  have  a  right  of  action  against  him  alone,  and  not  against  the  other 
persons  interested,  and  the  latter,  on  the  other  hand,  shall  have  no  right  of  action 
against  the  third  person  who  entered  into  the  contract  with  the  managing  merchant, 
unless  the  latter  shall  formally  assign  his  rights  to  them. 

243.  The  liquidation  shall  be  made  by  the  merchant  conducting  the  trans- 
action, and  upon  the  conclusion  thereof  he  shall  render  an  account  supported  by 
vouchers  of  the  results  of  the  same. 

Third  Title.    Commercial  commissions. 

First  Section.    Commission  agents. 

244.  A  mandate  shall  be  considered  a  commercial  commission,  when  it  shall 
involve  a  commercial  act  or  transaction,  and  when  the  principal  or  the  commission 
agent  shall  be  a  merchant  or  commercial  broker^). 

245.  A  commission  agent  may  perform  a  commission  acting  in  his  own  name  or 
in  that  of  his  principal^). 

246.  When  a  commission  agent  transacts  business  in  his  own  name,  he  shall 
not  be  obliged  to  state  who  his  principal  is,  and  he  shall  be  primarily  bound,  as  if 
the  business  were  his  own,  to  the  persons  with  whom  he  may  enter  into  contracts, 
and  they  shall  not  have  any  right  of  action  against  the  principal,  nor  the  latter 
against  the  former,  reserving  always  the  rights  of  action  of  the  principal  and  of  the 
commission  agent  against  each  other 3). 

247.  If  the  commission  agent  enters  into  a  contract  in  the  name  of  the  principal, 
he  must  so  state;  and  it  the  contract  is  in  writing,  he  must  make  such  statement 
in  the  body  thereof  or  in  the  subscribing  clause,  giving  the  name,  surname,  and  domi- 
cile of  the  said  principal. 

In  the  case  provided  for  in  the  preceding  paragraph,  the  contract  and  the 
actions  derived  therefrom  shall  be  effective  between  the  principal  and  the  person  or 
persons  who  may  have  contracted  with  the  commission  agent;  but  the  latter  shall 
be  liable  to  the  persons  with  whom  he  contracted,  if  he  fails  to  prove  the  commission 
when  the  principal  denies  it,  without  prejudice  to  the  obligation  and  respective 
actions  between  the  principal  and  the  commission  agent. 

248.  In  the  event  of  a  commission  agent  refusing  the  commission  entrusted 
to  him,  he  shall  be  obliged  to  communicate  such  refusal  to  the  principal  by  the 
quickest  method  possible,  and  shall  in  every  case  confirm  it  by  the  first  mail  after 
receiving  the  commission. 

word  of  mouth  or  in  writing),  it  should  not  be  construed  to  the  effect  that  the  other  rules  and 
juridical  provisions  proper  to  the  nature  of  such  contracts,  which  determine  the  relations  between 
the  partners  among  themselves  and  the  duties  of  the  partners  with  respect  to  the  administration 
of  the  common  interests,  are  not  applicable  thereto. 

1)  According  to  a  decision  of  the  Supreme  Court  of  Spain  of  June  14,  1882,  a  commission 
accepted  by  a  person  for  the  sale,  for  the  account,  order,  and  risk  of  the  owner,  of  the  latter's 
crop,  cannot  be  considered  a  conmiercial  commission. 

A  commission  given  by  one  merchant  to  another  for  the  sale  of  personal  property  for  the 
purpose  of  gain  is  conmiercial.    (Decision  of  the  Supreme  Court  of  Cuba  of  February  3,  1903.) 

2)  The  Supreme  Court  of  Spain  held  in  a  decision  of  September  21,  1869,  that  in  order  to 
perform  commercial  acts  for  the  account  of  another  person  as  a  eonunission  agent,  a  power  of 
attorney  embodied  in  a  sealed  instrument  was  unnecessary,  it  being  sufficient  to  have  received 
the  eonunission  in  writing  or  by  word  of  mouth,  although  in  the  latter  case  it  must  be  ratified 
in  writing,  as  held  in  a  decision  of  January  17,  1873. 

2)  According  to  a  decision  of  the  Supreme  Court  of  Spain  of  October  5,  1881,  the  principal 
cannot  evade  the  obligations  imposed  on  principals  by  the  Code  of  Commerce. 

The  same  court  in  a,  decision  of  June  30,  1883,  held  that  persons  entering  into  contracts 
with  the  commission  agent  did  not  acquire  any  right  of  action  against  the  principal  on  account 
of  the  obUgations  the  agent  assumed  in  his  own  name ;  and  that  when  the  commission  agent  does 
not  act  in  his  own  name,  the  principal  has  a  right  of  action  against  the  persons  with  whom  the 
former  entered  into  contracts  with  regard  to  the  business, which  he  had  entrusted  to  him,  without 
the  necessity  of  a  previous  transfer  to  him  by  the  commission  agent. 

See  article  272  of  this  Code. 
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He  shall  likewise  be  obliged  to  exercise  due  care  in  the  custody  and  preser- 
vation of  the  goods  which  the  principal  may  have  forwarded  to  him,  until  the  latter 
shall  designate  another  commission  agent,  in  view  of  his  refusal,  or  until,  without 
awaiting  the  new  designation,  the  judge  or  court  shall  assume  charge  of  the  goods, 
on  the  petition  of  the  commission  agent i). 

A  failure  to  comply  with  any  of  the  obligations  mentioned  in  the  two  preced- 
ing paragraphs  shall  render  the  commission  agent  liable  for  any  loss  and  damages 
which  the  principal  may  sustain. 

249.  The  commission  shall  be  considered  accepted  as  soon  as  the  agent  takes 
any^ction  in  the  performance  of  the  commission  entrusted  to  him  by  the  principal 
not  limited  to  the  action  specified  in  the  second  paragraph  of  the  preceding  article  2). 

250.  The  performance  of  commissions  which  require  the  expenditure  of  funds 
shall  not  be  obligatory,  even  though  they  shall  have  been  accepted,  until  the 
principal  shall  place  the  sum  necessary  for  the  purpose  at  the  disposition  of  the 
commission  agent. 

The  commission  agent  may  also  suspend  any  further  action  with  regard  to  the 
commission  entrusted  to  him,  when,  after  having  expended  the  sums  received,  the 
principal  should  refuse  to  forward  the  additional  amounts  for  which  the  former 
may  call. 

251.  If  an  advance  of  funds  for  the  performance  of  the  commission  shall  have 
been  stipulated,  the  commission  agent  shall  be  obliged  to  supply  the  same,  unless 
the  principal  shall  suspend  paj^ment  or  be  adjudged  a  bankrupt. 

252.  A  commission  agent  who  shall,  without  legal  cause,  fail  to  carry  out  a 
commission  which  he  has  accepted  or  begun  to  execute,  shall  be  liable  for  all  damages 
which  the  principal  may  sustain  in  consequence  thereof. 

253.  After  a  contract  shah  have  been  entered  into  by  the  commission  agent 
with  the  formalities  prescribed  by  law,  the  principal  shall  be  obliged  to  accept  all 
the  consequences  of  the  commission,  without  prejudice  to  his  right  of  action  against 
the  commission  agent  for  any  faults  or  omissions  on  his  part  in  the  execution 
thereof. 

254.  A  commission  agent  who  shall  conform  to  the  instructions  received  from 
his  principal  in  the  discharge  of  the  commission,  shall  be  discharged  from  liability 
to  the  latter ''). 

1)  In  order  that  the  court  may  take  charge  of  these  goods,  it  shall  be  necessary  that  a 
petition  in  writing  be  filed  requesting  it  to  take  them  in  custody,  briefly  describing  the  goods 
and  designating  a  person  to  act  as  depositary.  Such  person  shall  be  a  registered  merchant,  if  there 
is  any  in  the  commercial  centre,  and,  in  the  absence  thereof,  a  taxpayer  who  pays  an  amount 
of  taxes  considered  sufficient  by  the  court,  in  view  of  the  value  of  the  deposit  and  local  condi- 
tions. The  guaranties  offered  by  the  depositary  for  the  deposit  shall  be  passed  on  by  the  judge 
in  his  discretion ;  so  that  if  the  person  suggested  by  the  petitioner  does  not  have  the  proper 
qualifications  in  the  opinion  of  the  judge,  he  may  appoint  any  other  person  who,  in  his  judg- 
ment, does  have  them.    (Art.  2080,  Law  of  Civil  Procedure.) 

Regarding  the  other  formalities  to  be  observed  in  this  connection,  see  articles  2120  to  2125 
of  the  said  Law. 

The  judge  to  whom  the  petition  is  to  be  addressed  is  the  judge  of  first  instance,  when  the 
goods  are  in  the  seat  of  a  judicial  district,  or  otherwise  the  municipal  judge,  in  accordance  with 
articles  2070  and  2071  of  the  Law  of  CivU  Procedure,  or  to  the  Cuban  consul,  in  the  case  of  a 
foreign  market. 

See  article  623  of  this  Code. 

2)  In  applying  this  article,  observe  the  provisions  of  article  252,  which  is  closely  connected 
herewith, 

3)  On  this  point  the  Supreme  Court  of  Spain  held  in  a  decision  of  November  27,  1867, 
that  although  a  commission  agent  is  empowered  to  act  as  he  may  deem  proper,  he  is  not 
thereby  relieved  of  the  duty  of  keeping  his  principal  advised,  in  the  manner  stipulated  or  possible, 
of  the  state  of  affairs  or  of  matters  which  may  influence  his  action,  in  order  that  the  principal 
may  be  in  a  position  to  ratify  the  agent's  acts  with  a  full  knowledge  of  the  state  of  affairs  and 
give  him  new  instructions.  The  same  court  held  in  another  decision  of  June  30,  1870,  that  a 
commission  agent  must  follow  the  instructions  which  he  may  receive  from  the  principal,  and, 
therefore,  when  a  commission  agent  does  not  receive  an  express  order  to  deliver  certain  goods 
before  he  suspends  payment,  he  does  not  incur  any  Uability. 

Again,  in  decisions  of  June  8,  1870,  May  27,  1871,  and  December  27,  1875,  the  court 
held  that  all  acts  performed  by  the  commission  agent  personally  or  through  his  correspondents, 
must  conform  to  the  instructions  he  may  have  received  from  the  principal,  and  if  he  proceeds 
in  this  manner,  he  is  reUeved  from  any  liability  for  the  accidents  and  results  of  the  trans- 
action. 

B    IX,  3  -6 
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255.  The  commission  agent  shall  consult  the  principal,  whenever  the  nature 
of  the  business  permits  it,  as  to  all  matters  not  expressly  provided  for  and  foreseen 
by  the  principal. 

But  if  the  agent  should  be  authorized  to  act  in  his  discretion,  or  consultation 
should  be  impossible,  he  shall  proceed  with  prudence  and  observing  commercial 
usages  as  much  as  possible,  conducting  the  business  with  as  much  care  as  if  it  were 
his  own.  If  the  occurrence  of  an  unforeseen  event  should  render  the  execution  of 
the  instructions  received  hazardous  or  prejudicial,  he  may  suspend  the  performance 
of  the  commission  and  advise  the  principal  by  the  most  rapid  method  of  com- 
munication of  the  reasons  for  his  action. 

256.  In  no  case  can  the  agent  proceed  in  contravention  of  an  express  direction 
of  the  principal,  and  he  shall  be  Uable  for  any  loss  or  damage  he  may  cause  through 
such  action. 

The  agent  shall  incur  similar  habiUty  in  cases  of  fault  or  negligence  on  his  part. 

257.  A  commission  agent  shaU  always  be  liable  for  the  money  he  may  have  in 
his  possession  by  reason  of  the  commission. 

258.  A  commission  agent  who  shall,  without  the  express  authority  of  his 
principal,  transact  any  business  at  prices  or  under  conditions  which  are  more  burden- 
some than  those  prevailing  on  the  date  he  transacted  the  business,  shall  be  liable 
to  the  principal  for  any  damage  he  may  have  caused  him  thereby,  and  he  shall  not 
be  permitted  to  plead  as  an  excuse  that  he  made  transactions  for  his  own  account 
at  the  same  time  under  similar  terms. 

259.  A  commission  agent  must  observe  the  provisions  of  the  laws  and  regu- 
lations governing  the  transaction  which  may  have  been  entrusted  to  him,  and  shall 
be  liable  for  the  results  of  their  violation  or  a  failure  to  observe  them.  If  he  shall 
have  acted  under  the  express  orders  of  his  principal,  any  liability  which  may  be 
incurred  shall  be  borne  by  both  jointly i). 

260.  A  commission  agent  shall  communicate  to  his  principal  at  frequent 
intervals  any  information  which  may  further  the  success  of  the  transaction,  and 
shall  advise  him  of  the  contracts  he  may  have  entered  into,  by  the  mail  of  the 
same  day  or  by  that  of  the  day  following  the  date  on  which  they  may  have 
taken  place. 

261.  A  commission  agent  shall  personally  discharge  the  commissions  he  may 
receive,  and  shall  not  delegate  them  to  others  without  the  prior  consent  of  the 
principal,  unless  he  shall  have  been  previously  authorized  to  so  delegate  them; 
but  he  may,  under  his  responsibility,  avail  himself  of  the  services  of  his  employees 
in  those  matters  of  routine  which  are  generally  entrusted  to  them  in  accordance 
with  the  general  commercial  custom. 

262.  If  the  commission  agent  shall  have  made  a  delegation  or  substitution  with 
the  authority  of  the  principal,  he  shall  be  Uable  for  the  acts  of  his  substitute,  if 
the  selection  of  the  person  to  whom  the  business  was  to  be  delegated  had  been  left 
to  him,  and,  otherwise,  he  shall  be  discharged  from  liability. 

263.  The  commission  agent  shall  be  obliged  to  render,  in  accordance  with  his 
books,  a  detailed  account  supported  by  vouchers  of  the  amounts  he  may  have 
received  for  the  commission,  returning  to  the  principal,  at  the  time  and  in  the  maimer 
the  latter  may  direct,  any  surplus  due  to  him  2). 

In  case  of  delay  he  shall  pay  the  legal  rate  of  interest. 

Any  reduction  in  or  loss  of  surplus  funds  shall  be  borne  by  the  principal,  if  the 
commission  agent  shall  have  followed  his  instructions  regarding  the  return  thereof. 

264.  A  commission  agent  who,  having  received  funds  for  the  execution  of 
a  commission,  shall  apply  or  convert  them  to  a  purpose  other  than  the  commission, 
shall  pay  the  principal  the  amoimt  thereof  and  legal  interest,  and  shall  be  Uable 
from  the  date  on  which  he  received  the  same  for  any  loss  and  damage  due  to  his 
failure  to  execute  the  commission,  without  prejudice  to  the  criminal  proceeding 
which  may  lie*). 

1)  This  provision  is  an  exception  to  article  254,  according  to  which  the  liability  of  the  com- 
mission agent  is  discharged  when  he  observes  the  instructions  of  his  principal. 

2)  The  Supreme  Court  of  Cuba  held  in  a  decision  of  August  6,  1902,  that  the  rendering  of 
accounts  by  8  commission  agent  to  an  agent  of  the  principal  authorized  to  receive  them,  produces 
the  same  effect  as  the  rendering  thereof  to  the  principal  directly. 

3)  This  article  alludes,  in  a  proper  case,  to  subdivision  6  of  article  559  of  the  Penal  Code, 
according  to  which  any  person  who,  to  the  prejudice  of  another,  shall  convert  or  misappropriate 
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265.  A  commission  agent  shall  be  responsible  for  the  goods  and  merchandise 
he  may  receive,  according  to  the  terms,  in  the  condition  and  of  the  quality  described 
in  the  advice  of  the  consignment,  unless  upon  receiving  the  same  he  shall  establish 
the  damage  and  deterioration  they  may  have  suffered,  comparing  the  condition 
thereof  with  that  stated  in  the  bills  of  lading  or  invoices,  or  in  the  instructions 
received  from  the  principal^). 

266.  A  commission  agent  who  shall  have  in  his  possession  merchandise  or 
goods  for  the  account  of  another,  shall  be  liable  for  their  preservation  in  the  con- 
dition in  which  he  may  have  received  the  same.  He  shall  be  discharged  from  this 
Uability  when  their  loss  or  damage  shall  be  due  to  fortuitous  events,  force  majeure, 
the  lapse  of  time,  or  a  defect  iuherent  in  the  article^). 

In  the  event  of  total  or  partial  loss  on  account  of  the  lapse  of  time  or  a  defect 
inherent  in  the  article,  the  commission  agent  shall  be  obhged  to  establish  the  damage 
of  the  merchandise  in  the  legal  form,  advising  the  principal  thereof  as  soon  as  he 
shall  observe  it  3). 

267.  A  commission  agent  shaU  not  be  permitted  to  purchase  for  himself  or 
for  another  person  what  he  may  have  been  directed  to  sell,  nor  sell  what  he  may 
have  been  directed  to  purchase,  without  the  permission  of  the  principal. 

Nor  may  he  alter  the  marks  on  the  goods  he  may  have  purchased  or  sold  for 
the  account  for  another*). 

268.  Commission  agents  cannot  handle  goods  of  the  same  kind  belonging  to 
different  owners  and  bearing  the  same  mark,  unless  they  distinguish  them  by  a 
countermark  to  avoid  confusion  and  to  designate  the  respective  property  of  each 
principal. 

269.  If  the  goods  entrusted  to  a  commission  agent  should  suffer  some  change 
making  the  sale  thereof  urgent  in  order  to  save  as  much  as  possible  of  their  value, 
and  the  haste  is  such  as  not  to  give  time  to  advise  the  principal  and  await  his 
orders,  the  commission  agent  shall  apply  to  the  judge  or  court  of  competent  juris- 
diction, who  shall  authorize  the  sale  with  the  formalities  and  precautions  he  or  it 
may  consider  most  advantageous  to  the  principal S). 

270.  A  commission  agent  may  not,  without  the  authority  of  his  principal,  lend 
or  sell  on  credit  or  time,  and  in  such  cases  the  principal  may  require  cash  payment 

any  money,  goods,  or  other  personal  property  received  by  such  person  for  safe-keeping,  or  on 
commission,  or  for  administration,  or  imder  any  other  circumstances  giving  rise  to  the  obliga- 
tion to  make  delivery  of  or  to  return  the  same,  or  shall  deny  having  received  such  money,  goods; 
or  other  property,  shaU  be  guilty  of  fraud. 

According  to  article  1106  of  the  Civil  Code,  indemnity  for  loss  and  damage  shaU  cover 
not  only  the  value  of  the  loss  sustained,  but  also  the  profit  which  the  creditor  may  have  failed 
to  obtain. 

1)  When  it  shall  become  necessary  to  establish  the  condition,  quaUty,  or  quantity  of  the 
goods  received,  or  of  the  packages  in  which  they  are  contained,  the  person  interested  shall  make 
a  petition  to  the  court  praying  that  a  record  thereof  be  made,  and,  if  necessary,  to  appoint  an 
expert  to  examine  the  merchandise  or  packages.  —  Should  the  persons  interested  agree  that 
each  shall  appoint  an  expert,  they  shall  so  request,  and  in  case  of  disagreement,  an  umpire  shall 
be  selected  by  lot.    (Art.  2088  of  the  Law  of  Civil  Procedure.) 

2)  Article  1105  of  the  Civil  Code  provides  that  no  one  shall  be  liable  for  those  events  which 
could  not  have  been  foreseen,  or  which,  having  been  foreseen,  were  inevitable. 

3)  See  note  to  art.  265. 

*)  According  to  a  decision  of  the  Supreme  Court  of  Spain  of  January  14,  1888,  the  marks 
placed  on  merchandise  remaining  in  the  possession  of  the  vendor,  constitute  an  indication  of 
the  agreement  which  determines  the  dehvery  of  the  article  by  the  vendor. 

6)  The  commission  agent  shall  apply  therefor  to  the  judge  in  writing,  stating  the  number 
and  class  of  goods  to  be  sold,  and  the  judge  shall  at  once  appoint  an  expert  to  examine  the  goods 
the  same  day,  or  not  later  than  the  day  after.  If  the  expert  should  report  in  favor  of  the  sale, 
the  judge  shall  make  an  order  directing  the  appraisal  and  sale  thereof  at  public  auction,  adopt- 
ing the  measures  which  may  be  proper  in  order  to  give  due  pubhcity  thereto,  taking  into  con- 
sideration therefor  not  only  the  value  of  the  goods,  but  also  the  more  or  less  lu-gency  of  the  sale, 
according  to  their  state  of  preservation.  —  If  there  should  be  no  bidder  at  the  first  sale  or  if 
the  bids  should  not  cover  two-thirds  of  the  appraised  price,  u.  second  or  successive  sales  shall 
be  advertised  with  a  reduction  of  20%  at  each.  And  if  the  proceeds  of  the  sale  were  not  to  be 
applied  at  once,  they  shall  be  deposited  to  the  credit  of  the  proper  person,  after  deduction  there- 
from of  all  the  expenses  which  may  have  been  incurred  in  connection  with  the  sale.  The  deposit 
in  such  case  -shall  be  made  in  the  pubhc  institution  designated  for  the  purpose;  and  in  the 
absence  of  such  institution,  with  a  registered  merchant  of  well  known  responsibility,  and  if  there 
is  no  merchant,  with  a  person  of  responsibility.    (Article  2122  of  the  Law  of  Civil  Procedure.) 

6* 
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of  the  agent,  leaving  him  any  interest,  profit,  or  advantage  accruing  from  the  said 
credit. 

271.  If  a  commission  agent,  with  the  proper  authorization,  shall  make  a  sale 
on  credit,  he  must  state  this  fact  in  the  account  or  reports  he  may  make  to  the 
principal,  advising  him  of  the  names  of  the  purchasers;  and  if  he  shall  fail  to  do  so, 
the  sales  shall  be  considered,  with  regard  to  the  principal,  to  have  been  made  for 
cash. 

272.  If  a  commission  agent  shall  receive  upon  a  sale,  in  addition  to  the  ordinary 
commission,  a  so-called  del  credere  commission,  the  risks  of  the  collection  shall  run 
for  his  account,  and  he  shall  be  obliged  to  pay  the  principal  the  proceeds  of  the  sale 
on  the  same  terms  as  may  have  been  agreed  on  with  the  purchaser. 

273.  A  commission  agent  who  shall  fail  to  collect  the  credits  of  his  principal 
at  the  time  they  become  demandable,  shall  be  liable  for  any  loss  due  to  his  failure 
or  delay  in  doing  so,  unless  he  shall  prove  that  he  availed  himself  of  his  legal  remedies 
in  due  time  to  recover  payment. 

274.  A  commission  agent  charged  with  the  shipment  of  merchandise,  who  has 
received  orders  to  insure  the  same,  shall,  if  he  fails  to  do  so,  be  liable  for  any  damage 
it  may  sustain,  provided  the  funds  necessary  for  the  payment  of  the  premium  shall 
have  been  furnished,  or  that  he  shall  have  agreed  to  advance  them,  and  shall  fail  to 
advise  the  principal  at  once  of  the  impossibOity  of  insuring  it. 

If  during  the  risk  the  insurer  shaU  be  adjudged  a  bankrupt,  it  shall  be  the 
duty  of  the  commission  agent  to  renew  the  insurance,  unless  the  principal  shall 
have  given  him  orders  to  the  contrary. 

275.  A  commission  agent  who,  as  such,  is  to  forward  merchandise  to  another 
point,  shall  execute  the  transportation  contract,  complying  with  the  obhgations 
imposed  on  shippers  in  land  and  maritime  transportation. 

If  he  contracts  the  transportation  in  his  own  name,  even  though  he  does  so 
for  the  account  of  another,  he  shall  be  subject  as  to  the  carrier,  to  all  the  obli- 
gations imposed  on  shippers  in  land  or  maritime  transportation. 

276.  Goods  shipped  on  consignment  shall  be  considered  subject  to  a  Hen  for 
the  payment  of  the  commission,  advances  and  expenses  which  the  commission  agent 
may  have  made  and  incurred  on  account  of  their  value  or  proceeds. 

As  a  consequence  of  this  obligation:  1.  No  commission  agent  can  be  dispossessed 
of  the  merchandise  he  may  have  received  on  consignment,  until  his  advances, 
expenses  and  commission  have  been  paid  to  him;  —  2.  A  commission  agent  must 
be  paid  from  the  proceeds  of  the  sale  of  such  merchandise,  in  priority  to  the  other 
creditors  of  the  principal,  without  prejudice  to  the  provisions  of  article  375. 

In  order  to  enjoy  the  right  of  preference  provided  for  in  this  article,  an  essential 
condition  shall  be  that  the  goods  shall  be  in  the  possession  of  the  consignee  or 
commission  agent,  or  that  they  shall  be  in  a  pubUc  warehouse  or  stores  subject  to 
his  orders,  or  that  the  shipment  shall  have  been  consigned  to  his  name  when  made, 
and  that  he  shaU  have  received  the  invoice,  stub  or  biU  of  lading  signed  by  the 
carrier  1). 

277.  The  principal  shall  be  obliged  to  pay  the  commission  agent  his  com- 
mission, unless  there  is  an  agreement  to  the  contrary. 

In  the  absence  of  an  agreement  as  to  the  rate  of  the  commission,  it  shaU  be 
determined  in  accordance  with  the  commercial  usage  and  customs  of  the  place 
where  the  commission  may  be  executed. 

278.  The  principal  shaU  Ukewise  be  obliged  to  pay  the  agent  at  once,  upon 
presentation  of  an  account  supported  by  vouchers,  the  amount  of  aU  his  expenses 
and  disbursements,  with  legal  interest  from  the  day  he  incurred  or  made  them, 
untU  fuU  payment  thereof  2). 


1)  The  Supreme  Court  of  Spain,  in  affirming  the  provisions  of  this  article,  held  in  a  deci- 
sion of  July  9,  1881,  that  a  commission  agent  has  a  preferred  right  for  the  coUeotion  of  his  ex- 
penses, commission  and  advances,  over  any  other  creditor,  but  in  no  case  over  the  owner  of  the 
merchandise,  if  not  paid  for,  who  exercises  a  right  of  ownership. 

2)  According  to  an  opinion  of  the  Supreme  Court  of  Spain  of  June  18,  1857,  the  agent  is 
entitled  according  to  note  4,  title  3,  book  9,  of  the  Novisima  Reoopilacion,  to  the  value,  exchange, 
re-exchange,  interest,  and  other  expenses  connected  with  bills  of  exchange;  and  in  accordance 
with  another  opinion  of  February  26,  1881,  the  fact  that  the  principal  is  not  boimd  by  the 
acts  of  his  agent  beyond  the  authorization  granted  to  him  does  not  deserve  the  considei'ation 
of  legal  doctrine  in  commercial  matters.  i   ■ 
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279.  The  principal  may  revoke  the  commission  entrusted  to  the  commission 
agent  at  any  stage  of  the  transaction  upon  advising  him  thereof,  but  he  shall  al- 
ways be  liable  for  the  results  of  any  action  taken  before  having  advised  him  of  the 
revocation^). 

280.  The  contract  shall  be  rescinded  by  the  death  of  the  agent  or  his  incapa- 
city; but  it  shall  not  be  rescinded  by  the  death  or  incapacity  of  the  principal,  al- 
though his  representatives  may  revoke  it. 

Second  Section.     Other  forms  of  commercial  commissions. 
Factors,  employees,  and  assistants. 

281.  A  merchant  may  designate  general  or  special  attorneys  or  agents  to  trans- 
act business  in  his  name  and  for  his  account  in  whole  or  in  part,  or  to  assist  him 
therein^). 

282.  A  factor  must  have  the  quahfications  necessary  to  bind  himself  in  accor- 
dance with  the  provisions  of  this  Code,  and  a  power  of  attorney  from  the  person 
in  whose  name  he  trades^). 

283.  The  manager  of  a  manufacturing  or  commercial  enterprise  or  establish- 
ment for  the  account  of  another,  authorized  to  manage  and  direct  it,  and  to  enter 
into  contracts  on  matters  pertaining  thereto,  with  more  or  less  powers,  as  the  owner 
may  have  considered  advisable,  is  to  be  considered  a  factor  in  the  eyes  of  the  law, 
and  the  provisions  of  this  Section  shall  apply  to  him*). 

284.  Factors  shall  transact  business  and  enter  into  contracts  in  the  names 
of  their  employers,  and  in  all  documents  which  they  sign  as  such,  they  shall  state 
that  they  do  so  under  a  power  of  attorney  or  in  the  name  of  the  person  or  company 
they  represent  S). 

285.  When  factors  enter  into  contracts  in  the  manner  prescribed  in  the  fore- 
going article,  all  the  obligations  which  they  may  contract  shall  be  assumed  by  their 
employers. 

Any  action  to  compel  the  performance  thereof  shall  be  enforced  against  the 
property  of  the  employer,  establishment,  or  enterprise,  and  not  against  that  of  the 
factor,  unless  it  be  confounded  with  the  property  of  the  former. 

286.  Contracts  entered  into  by  the  factor  of  a  manufacturing  or  commercial 
establishment  or  enterprise,  when  it  is  a  matter  of  common  knowledge  that  he 
belongs  to  a  known  enterprise  or  association,  shall  be  understood  to  have  been  made 
for  the  account  of  the  owner  of  said  enterprise  or  company,  even  though  the  factor 
shall  not  have  mentioned  this  fact  at  the  time  of  celebrating  the  contract,  or  if 
breach  of  trust,  transgression  of  powers  or  appropriation  by  the  factor  of  the  good 

1)  Although  the  provisions  of  articles  279  and  291  of  the  Code  of  Commerce  authorize  the 
principal  to  revoke  the  power  given  to  the  commission  agent,  provided  he  advises  him  thereof, 
the  former  remaining  liable  for  the  results  of  the  acts  performed  before  having  made  known  the 
revocation,  in  order  for  such  revocation  to  produce  legal  effects,  the  provisions  of  article  21, 
subdivision  6,  and  articles  29  and  290  of  such  Code  must  be  comphed  with.  (Decision  of  the 
Supreme  Court  of  Spain  of  February  13,  1895.) 

2)  According  to  the  doctrine  established  by  the  Supreme  Court  of  Spain  in  a  decision  of 
November  9,  1877,  the  provisions  of  the  articles  of  the  Code  of  Commerce  are  not  applicable 
to  the  relations  between  the  Bank  of  Spain  and  the  manager  of  one  of  its  branches,  because 
such  official  cannot  be  considered  a  factor. 

3)  The  power  of  attorney  referred  to  in  this  article,  which  must  be  embodied  in  a  public 
instrument  in  order  to  produce  any  effect  against  third  persons,  must  be  recorded  in  the  commer- 
cial registry,  in  accordance  with  the  provisions  of  subdivision  6  of  article  21  of  this  Code,  and  ar- 
ticle 31  and  subdivision  2  of  article  38  of  the  regulations  for  the  organization  and  conduet 
of  the  said  registry. 

*)  The  Supreme  Court  of  Spain  held  in  a  decision  of  October  16,  1861,  that  a  commercial 
factor  holding  a  general  power  of  attorney,  has  the  power  to  perform  any  act  connected  with 
the  branch  of  commerce  in  which  he  is  engaged,  excepting  such  as  may  have  been  the  subject 
of  limitation. 

6)  Factors,  according  to  a  decision  of  the  Supreme  Court  of  Spain  of  October  28,  1867, 
when  transacting  business  and  entering  into  contracts  in  the  names  of  their  employers  regard- 
ing matters  pertaining  to  them,  must  state  in  the  documents  they  subscribe  that  they  do  so 
under  a  power  of  attorney  from  their  employers,  and  even  though  they  fail  to  do  so,  it  must 
be  understood  that  the  contracts  celebrated  by  the  former  are  for  the  account  of  their  employers, 
and,  therefore,  that  all  the  obUgatious  must  be  assumed  by  the  latter,  if  such  contracts  have 
related  to  objects  connected  with  the  branch  of  business  in  which  the  association  is  engaged. 
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which  are  the  subject  matter  of  the  contract  be  charged,  provided  these  contracts 
relate  to  objects  comprised  whithin  the  scope  of  the  business  of  the  establishment, 
or  if,  even  though  they  be  of  a  different  nature,  it  shall  appear  that  the  factor  acted 
under  the  orders  of  his  employer,  or  that  the  latter  approved  his  action  in  express 
terms  or  by  positive  acts. 

287.  A  contract  entered  into  by  a  factor  in  his  own  name  shall  bind  him 
directly  to  the  person  with  whom  be  may  have  celebrated  it ;  but  if  the  transaction 
shall  have  been  made  for  the  account  of  the  employer,  the  other  contracting 
party  may  direct  his  action  against  the  factor  or  against  the  employer. 

288.  Factors  raa,j  not  trade  on  their  private  account,  nor  become  interested 
either  in  their  own  or  another's  name  in  transactions  of  the  same  character  as 
those  they  conduct  for  their  employers,  unless  the  latter  shall  expressly  authorize 
them  to  do  so. 

Should  they  engage  in  business  without  such  authority,  the  profits  from  the 
transactions  shall  redound  to  the  benefit  of  the  employer,  whUe  the  losses  shall  be 
borne  by  the  factor. 

If  the  employer  shall  have  authorized  the  factor  to  trade  on  his  own  account 
or  in  partnership  with  other  persons,  the  former  shall  not  be  entitled  to  the  profits 
nor  shaU  he  share  the  losses  which  may  be  sustained. 

If  the  employer  shall  have  interested  the  factor  in  some  transaction,  the  partici- 
pation of  the  latter  in  the  profits  shall,  in  the  absence  of  an  agreement  to  the 
contrary,  be  in  proportion  to  the  amount  of  capital  he  may  have  contributed ;  and 
if  he  shall  not  have  contributed  any  funds,  he  shall  be  considered  a  working 
partner. 

289.  The  fines  which  a  factor  may  incur  on  account  of  violations  of  the  fiscal 
laws,  or  regulations  of  pubhc  administration  in  his  transactions  as  a  factor,  shall 
be  enforced  at  once  against  the  property  he  manages,  without  prejudice  to  the  right 
of  action  of  the  employer  against  the  factor  on  account  of  his  fault  in  the  acts  which 
caused  the  imposition  of  the  fine. 

290.  The  powers  of  attorney  conferred  on  a  factor  shall  be  considered  to 
subsist  until  expressly  revoked,  notwithstanding  the  death  of  his  employer  or  of 
the  person  from  whom  he  may  have  received  them  in  due  form. 

291.  Acts  and  contracts  made  by  a  factor  shaU.  be  valid,  as  to  his  employer, 
provided  they  shall  have  taken  place  prior  to  the  moment  he  receives  notice  through 
some  legal  channel  of  the  revocation  of  his  powers  or  the  alienation  of  the  establish- 
ment. 

They  shall  also  be  valid  with  regard  to  third  persons,  until  the  provisions  of 
subdivision  6  of  article  21  as  to  the  revocation  of  powers  of  attorney  shall  have  been 
complied  with. 

292.  Merchants  may  entrust  to  other  persons,  besides  factors,  the  continuous 
management,  in  their  name  and  for  their  account,  of  one  or  more  of  the  branches  of 
business  in  which  they  are  engaged,  by  written  or  parol  agreement;  associations 
shall  embody  this  fact  in  their  regulations,  whUe  private  individuals  shaU  communi- 
cate it  by  pubhc  advertisements  or  by  means  of  circulars  to  their  correspondents^ 

The  acts  of  these  special  employees  or  agents  shall  bind  their  principals  only 
with  regard  to  the  branches  of  the  business  which  may  have  been  specifically  en- 
trusted to  them. 

293.  The  provisions  of  the  preceding  article  shall  likewise  apply  to  commercial 
assistants  who  may  be  authorized  to  manage  a  commercial  transaction  or  some 
part  of  the  business  or  trade  of  their  employer. 

294.  Assistants  entrusted  with  retail  sales  in  a  pubhc  store  shall  be  con- 
sidered authorized  to  receive  the  amounts  of  the  sales  they  make,  and  their  receipts 
shall  be  valid  and  shall  be  issued  in  the  names  of  their  employers. 

Assistants  who  make  sales  in  wholesale  stores  shall  have  the  same  power, 
provided  the  sales  are  made  for  cash  and  payment  is  made  in  the  store;  but  when 
the  collections  are  to  be  made  outside  the  same,  or  are  due  to  sales  made  on  time, 
the  receipts  must  necessarily  be  signed  by  the  principal  or  his  factor,  or  by  an 
agent  legally  authorized  to  make  collections. 

295.  When  a  merchant  shall  entrust  the  receipt  of  merchandise  to  his  assis- 
tant, and  the  latter  shaU  receive  it  without  questioning  the  amount  or  quaUty 
thereof,  his  acceptance  shaU  produce  the  same  effects  as  though  received  by  the 
principal. 
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296.  Neither  commercial  factors  nor  assistants  shall  be  permitted  without 
the  consent  of  their  employers  to  delegate  to  others  the  commissions  they  may 
receive  from  the  former;  and  should  they  do  so  without  said  consent,  they  shall 
be  directly  liable  for  the  acts  of  their  substitutes  and  the  obUgations  contracted 
by  them. 

297.  Commercial  factors  and  assistants  shall  be  liable  to  their  employers 
for  any  damage  the  latter  may  sustain  in  the  discharge  of  their  duties  by  reason  of 
their  fault,  neghgence,  or  a  violation  of  the  orders  or  instructions  they  may  have 
received. 

298.  If,  in  connection  with  the  service  he  renders,  an  assistant  shall  incur 
some  special  expense  or  sustain  some  loss  regarding  which  there  was  no  special 
agreement  between  him  and  his  employer,  the  latter  shall  be  bound  to  compensate 
him  for  such  expense  or  loss. 

299.  If  the  contracts  between  merchants  and  their  assistants  and  employees 
shall  have  been  entered  into  for  a  time  certain,  neither  of  the  contracting  parties 
shall  be  permitted,  without  the  consent  of  the  other,  to  ignore  the  terms  of  the  con- 
tract, until  the  end  of  the  term  stipulated. 

Persons  violating  this  clause  shall  be  liable  for  any  loss  and  damage,  without 
prejudice  to  the  provisions  of  the  following  articles^). 

300.  The  following  shaU  be  special  causes  for  which  merchants  may  discharge 
their  employees,  even  though  the  time  for  which  they  may  have  been  engaged  shall 
not  have  expired:  1.  Fraud  or  breach  of  trust  in  the  transactions  which  may  have 
been  entrusted  to  them ;  —  2.  The  transaction  of  some  commercial  business  for  their 
own  account,  without  the  express  knowledge  and  permission  of  their  employer;  — 
3.  Gross  disrespect  and  lack  of  the  consideration  due  the  employer  or  members 
of  his  family  or  establishment. 

301.  The  following  shaU  constitute  grounds  for  employees  leaving  the  service 
of  their  employers,  even  though  the  time  for  which  they  were  employed  may  not 
have  expired:  1.  Non-payment  of  the  salary  or  compensation  agreed  upon  at  the 
time  stipulated;  —  2.  Failure  to  comply  with  any  of  the  other  conditions  stipulated 
in  favor  of  the  employee;  —  3.  Maltreatment  or  gross  insults  on  the  part  of  the 
employer. 

302.  In  cases  iu  which  no  special  time  shall  have  been  fixed  in  the  service 
contract,  either  of  the  parties  may  terminate  it  upon  giving  the  other  party  notice 
of  his  intention  to  do  so  one  month  in  advance. 

A  factor  or  assistant  shall,  in  such  case,  be  entitled  to  the  salary  for  said 
month. 

Fourth  Title.    Commercial  deposits.^) 

303.  In  order  for  a  deposit  to  be  considered  commercial,  it  shall  be  ne- 
cessary: 1.  That  the  depositary  at  least  should  be  a  merchant;  —  2.  That  the  wares 
deposited  should  be  subjects  of  trade;  —  3.  That  the  deposit  should  constitute  per 
se  a  commercial  transaction,  or  that  it  should  be  made  as  a  consideration  or  in 
consequence  of  commercial  transactions^). 

1)  According  to  a  decision  of  the  Supreme  Court  of  Spain  of  April  26,  1871,  contracts 
between  assistants  and  their  principals  must  be  governed  by  the  agreements  between  the 
contracting  parties,  the  provisions  of  articles  197  et  seq.  of  the  Code  of  Commerce  (that  is  to 
say,  article  299  of  the  Code  in  force),  applying  only  when  there  is  no  express  stipulation  on  the 
point  at  issue. 

2)  Note  that  this  Title  relates  to  deposits  made  with  private  merchants  or  commercial  asso- 
ciations whose  principal  business  is  not  the  warehousing  or  safe-keeping  of  merchandise,  because 
establishments  of  the  latter  class  are  governed  by  the  special  provisions  contained  in  the  proper 
Sections  of  the  Title  relating  to  commercial  associations,  as  stated  in  the  report  on  the  Bill, 
and  as  may  be  clearly  inferred  from  article  310. 

^)  According  to  articles  1758  and  1761  of  the  Civil  Code,  a  deposit  is  perfected  the  moment 
a  person  receives  a  thing  belonging  to  another  under  the  obligation  of  keeping  it  safely  and 
returning  it,  and  personal  property  only  can  be  made  the  subject  of  deposit.  In  order  for  a  deposit 
to  be  considered  commercial,  it  must  combine  the  three  conditions  enumerated  in  article  303  of 
the  Code  of  Commerce. 

In  affirming,  in  part,  the  provisions  of  subdivision  3  of  this  article,  the  Supreme  Court  of 
Spain  held  in  a  decision  of  March  4,  1881,  that  a  deposit  cannot  be  considered  a  commercial 
deposit  when  the  subject  matter  of  the  contract  is  not  a,  commercial  transaction,  and,  conse- 
quently the  provisions  governing  commercial  deposits  are  not  applicable  thereto. 
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304.  The  depositary  shall  be  entitled  to  compensation  for  the  deposit, 
in  the  absence  of  express  agreement  to  the  contrary i). 

If  the  contracting  parties  shall  not  have  fixed  the  rate  of  compensation,  it 
shall  be  determined  according  to  the  local  customs  of  the  place  where  the  deposit 
may  have  been  made. 

305.  A  deposit  shall  be  perfected  by  the  deUvery  to  the  depositary  of  the 
thing  the  subject  thereof. 

306.  The  depositary  is  obliged  to  keep  the  thing  deposited  as  he  receives 
it,  and  to  return  it  with  its  increase,  if  any,  upon  demand  of  the  depositor  2). 

In  the  care  of  the  deposit,  the  depositary  shall  be  liable  for  any  injury  or 
damage  which  the  things  deposited  may  sustaia  through  his  malice  or  negligence, 
and  also  for  that  due  to  the  nature  or  defects  of  the  things,  if  ia  such  cases  he 
failed  to  do  on  his  part  what  may  have  been  necessary  to  avoid  or  remedy  them, 
in  addition  to  advising  the  depositor  immediately  upon  their  appearance^). 

1)  One  of  the  essential  differences  between  a  commercial  deposit  and  an  ordinary  deposit 
is  that  the  former,  in  accordance  with  this  article,  involves  a  compensation  in  the  absence  of 
an  agreement  to  the  contrary,  while  the  latter,  according  to  article  1760  of  the  Civil  Code,  is 
gratuitous. 

2)  The  following  articles  of  the  Civil  Code  bear  a  relation  to  this  article  of  the  Code  of 
Commerce : 

Art.  1766.  The  depositary  is  obliged  to  keep  the  thing  and  return  it  upon  demand  to  the 
depositor  or  his  successors  in  interest,  or  to  the  person  who  may  have  been  designated  in  the 
contract.  His  UabiUty  as  to  the  care  and  loss  of  the  thing  shall  be  governed  by  the  provisions 
of  the  first  Title  of  this  Book  (which  is  the  fourth  of  the  Civil  Code,  and  especially  articles  1182 
and  1183  relating  to  the  loss  of  a  thing  due,  which  see  on  p.  223). 

1771.  The  depositary  cannot  require  the  depositor  to  prove  his  ownership  of  the  thing 
deposited. 

Nevertheless,  if  he  shall  discover  that  the  thing  was  stolen  and  its  real  owner,  he  must  inform 
the  latter  of  the  deposit.  If  the  owner,  notwithstanding  this  notification,  shall  not  make  his 
claim  within  the  term  of  one  month,  the  depositary  shall  be  discharged  from  liabiUty  upon  the 
return  of  the  thing  deposited  to  the  person  from  whom  he  may  have  received  it. 

1772.  If  the  depositors  nvunber  two  or  more,  if  they  shall  not  be  solidary,  and  the  thing 
shall  be  susceptible  of  division,  each  of  them  cannot  demand  more  than  his  share. 

If  solidarity  is  present,  or  the  thing  shall  not  be  susceptible  of  division,  the  provisions  of 
articles  1141  and  1142  of  this  Code  shall  apply. 

1773.  If  the  depositor  shall,  after  having  made  the  deposit,  lose  his  capacity  to  enter  into 
contracts,  the  deposit  may  be  returned  only  to  the  persons  who  may  be  in  charge  of  the  adminis- 
tration of  his  property  and  rights. 

1774.  If,  at  the  time  the  deposit  was  made,  a  place  for  the  return  thereof  was  designated, 
the  depositary  must  take  the  thing  deposited  to  such  place;  but  the  cost  of  such  transfer 
shall  be  borne  by  the  depositor. 

If  no  place  for  the  return  shaU  have  been  designated,  such  return  shall  be  made  in  the  place 
where  the  thing  deposited  may  be,  even  though  it  is  not  the  same  place  where  the  deposit  was 
made,  provided  there  be  no  maUce  on  the  part  of  the  depositary. 

1775.  The  deposit  must  be  returned  to  the  depositor  on  demand,  even  though  a  specific 
period  of  time  for  the  return  thereof  shall  have  been  fixed  in  the  contract. 

This  provision  shall  not  apply  when  the  deposit  in  the  hands  of  the  depositary  shall  have 
been  garnisheed  by  order  of  the  court,  or  when  the  depositary  shall  have  been  advised  of  the 
opposition  of  a  third  person  to  the  return  or  transfer  of  the  thing  deposited. 

1776.  A  depositary  who  has  good  grounds  for  not  retaining  the  deposit,  may,  even  before 
the  term  designated,  return  it  to  the  depositor,  and  if  the  latter  shall  refuse  to  receive  it,  he 
may  obtain  from  the  court  an  order  for  its  consignation. 

1779.  The  depositor  shall  be  obUged  to  reimburse  the  depositary  for  any  expenses  he  may 
have  incurred  in  the  preservation  of  the  thing  deposited  and  to  compensate  him  for  any  damages 
which  he  may  have  sustained  through  the  deposit. 

1780.  The  depositary  may  hold  the  thing  deposited  as  a  pledge  until  he  shall  have  been 
paid  in  full  what  may  be  due  to  him  by  reason  of  the  deposit. 

2)  Pertinent  articles  of  the  Civil  Code: 

Art.  1767.  The  depositary  cannot  make  use  of  the  thing  deposited  without  the  express 
permission  of  the  depositor. 

Should  he  do  so  he  shall  be  hable  for  damages. 

1777.  A  depositary  who  shall  have  lost  the  thing  deposited  through  force  majeure,  and  shall 
have  received  another  in  its  place,  shall  be  obliged  to  deliver  the  latter  to  the  depositor. 

1778.  The  heir  of  a  depositary  who  shall,  in  good  faith,  have  sold  a  thing  deposited  without 
knowing  it  to  have  been  deposited,  shall  only  be  obUged  to  return  the  price  he  may  have  received 
or  to  assign  his  rights  of  action  against  the  purchaser  in  the  event  of  the  price  not  having  been 
paid  to  him. 
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307.  When  the  deposits  consist  of  money  with  a  specification  of  the 
currency  constituting  the  same,  or  when  they  are  dehvered  sealed  or  closed, 
any  increase  or  reduction  in  their  value  shall  run  for  the  account  of  the  de- 
positor. 

The  depositary  shall  assume  the  risks  of  such  deposits,  and  he  shall  be  hable 
for  any  damage  they  may  suffer,  unless  he  shall  prove  that  it  was  due  to  force  majeure 
or  an  inevitable  fortuitous  event. 

When  deposits  of  money  shall  be  made  without  a  specification  of  the  currency 
or  without  being  sealed  or  closed,  the  depositary  shall  be  liable  for  their  preservation 
and  the  risks,  according  to  the  terms  established  in  the  second  paragraph  of  ar- 
ticle 3061). 

308.  The  depositaries  of  bonds,  securities,  certificates  or  documents  which 
carry  interest,  are  obliged  to  collect  such  interest  when  it  falls  due,  and 
also  to  perform  any  acts  which  may  be  necessary  to  maintain  the  value  of  such 
securities  and  to  preserve  any  rights  thereunder  in  accordance  with  the  provisions 
of  the  law.     (See  note  to  art.  307.) 

309.  Whenever,  with  the  consent  of  the  depositor,  the  depositary  shall 
dispose  of  the  things  deposited,  either  for  himself  or  for  his  business,  or  for  trans- 
actions which  the  former  may  have  entrusted  to  him,  their  rights  and  obHgations 
as  a  depositary  and  depositor  shall  cease,  and  the  rules  and  provisions  applicable 
to  commercial  loans,  to  commissions,  or  to  the  contracts  they  may  have  entered 
into  in  place  of  the  deposit,  shaU  be  observed  2). 

310.  Notwithstanding  the  provisions  of  the  foregoing  articles,  deposits 
made  with  banks,  with  general  warehouses,  with  loan  and  trust  companies,  or 
any  other  associations,  shall  be  governed  in  the  first  place  by  their  by-laws,  in  the 
second,  by  the  provisions  of  this  Code,  and  in  the  last  place  by  such  rules  of  the 
common  law  as  are  applicable  to  all  deposits. 

Fifth  Title.    Commercial  loans. 

First  Section.    Commercial  loans. 

311.  A  loan  shall  be  considered  commercial  when  the  following  circum- 
stances are  attendant:  1.  If  one  of  the  contracting  parties  is  a  merchant;  —  2.  If 
the  tilings  lent  are  destined  to  acts  of  commerce  3). 

312.  If  the  loan  shall  consist  of  money,  the  debtor  shaU  make  payment 
by  returning  an  amount  equal  to  that  received,  in  accordance  with  the  legal  value 
of  the  money  at  the  time  of  the  repayment,  unless  the  kind  of  money  in  which 


1)  The  following  articles  of  the  Civil  Code  are  supplemental  hereto: 

1769.  If  the  thing  deposited  shall  be  delivered  closed  and  sealed,  the  depositary  shall 
return  it  in  the  same  form  and  shall  be  liable  for  damages  if  the  seal  or  lock  shall  have  been  forced 
through  his  fault.  —  The  depositary  shall  be  presumed  to  be  at  fault  in  the  absence  of  evidence 
to  the  contrary.  —  As  to  the  value  of  the  thing  deposited,  if  the  force  shall  be  chargeable  to  the 
depositary,  the  statement  of  the  depositor  shaU  be  accepted,  in  the  absence  of  proof  to  the 
contrary. 

1770.  The  thing  deposited  shall  be  returned  with  all  of  its  products  and  accretions.  —  If 
the  deposit  shall  consist  of  money,  the  provisions  regarding  mandataries  contained  in  article  1724 
shall  apply  to  the  depositary. 

2)  Art.  1763  of  the  Civil  Code  contains  the  same  provision,  to  the  effect  that  "When  the 
depositary  has  permission  to  avail  himself  or  make  use  of  the  thing  deposited,  the  contract 
loses  its  character  of  a  deposit  and  becomes  converted  into  a  loan  or  commodatum.  —  Permission 
shall  not  be  presumed,  and  its  existence  must  be  proved." 

A  person  who  receives  on  deposit  things  which  can  be  counted,  such  as  notes  of  the  Spanish 
Bank  of  Havana,  is  obliged  to  return  the  same  or  a  similar  number;  and  if  this  is  not  possible, 
the  value  of  the  same  at  the  time  they  are  to  be  returned,  in  accordance  with  law  2,  title  3, 
and  laws  3,  and  8,  title  1,  of  Partida  5,  to  which  doctrine  this  article  and  article  312  of  this 
Code  conform.     (Decision  of  the  Supreme  Court  of  Spain  of  July  9,   1889.) 

3)  Art.  1740  of  the  Civil  Code  provides:  "By  a  contract  of  loan  one  of  the  parties  deHvers 
to  the  other  a  thing  which  is  not  fungible  (consumable)  in  order  to  make  use  thereof  for  a  certain 
time  and  then  return  it  to  him,  in  which  case  it  is  called  commodatum;  or  money  or  some  other 
consumable  thing,  under  the  condition  that  a  similar  amount  of  the  same  kind  and  quaUty  be 
returned  to  him,  in  which  case  it  is  called  a  loan.  —  Commodatum  is  essentially  gratuitous.  A 
simple  loan  may  be  gratuitous  or  with  an  agreement  to  pay  interest." 
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payment  was  to  be  made  shall  have  been  stipulated,  in  which  case  any  fluctuation 
in  value  shall  be  borne  by  or  benefit  the  lender i). 

In  loans  of  bonds  or  securities,  the  debtor  shall  make  payment  by  returning 
the  same  number  of  the  same  class  and  subject  to  the  same  terms,  or  their  equi- 
valent, if  the  former  shah  have  been  extinguished,  in  the  absence  of  an  agreement 
to  the  contrary. 

If  the  loans  shall  consist  of  goods  of  a  certain  kind,  the  debtor  shall  return,  ia  the 
absence  of  an  agreement  to  the  contrary,  an  equal  amount  of  the  same  kind  and 
quaUty ,  or  the  equivalent  thereof  in  cash,  if  the  kind  due  shall  have  been  extinguished^) . 

313.  In  loans  for  an  indefinite  term,  or  in  which  no  date  of  maturity 
shall  have  been  fixed,  payment  cannot  be  demanded  of  the  debtor  untU  thirty 
days  after  the  date  upon  which  a  notarial  demand  shall  have  been  served  on  him. 

314.  Loans  shall  not  carry  any  interest  unless  there  is  an  agreement 
to  that  effect  in  writing  3). 

315.  Interest  on  the  loan  may  be  stipulated  without  observance  of  any 
fixed  rate  or  limitation  whatsoever. 

Any  agreement  favoring  the  creditor  shall  be  considered  interest. 

316.  Debtors  who  delay  the  payment  of  their  debts  after  the  maturity 
thereof  shall  pay  the  interest  stipulated  for  delay,  or  in  the  absence  of  a  stipulation, 
the  legal  rate  of  interest,  from  the  day  foUowing  the  date  of  maturity*). 

If  the  loan  shaU  consist  of  goods,  in  order  to  compute  the  interest,  the  value 
thereof  shall  be  determined  by  the  value  of  the  goods  lent  in  the  locaUty  where 
they  are  to  be  returned  on  the  day  following  the  date  of  the  maturity  of  the  loan, 
or  by  the  value  fixed  by  experts,  if  the  merchandise  shall  no  longer  exist  at  the 
time  the  valuation  thereof  is  made. 

And  if  the  loan  shall  consist  of  bonds  or  securities,  the  rate  of  interest  on 
account  of  delay  shall  be  that  accruing  on  the  bonds  or  securities,  or  if  no  interest 
accrues  thereon,  the  legal  rate,  the  value  of  the  securities  being  determined  by 
their  price  on  exchange,  if  Usted,  or  otherwise  by  their  current  prices  on  the  day 
following  the  maturity  of  the  loan^). 

317.  Interest  due  and  unpaid  shall  not  earn  interest.  The  contracting 
parties  may,  nevertheless,  capitalize  the  net  unpaid  interest,  which,  as  an  increase 
of  the  principal,  shall  earn  additional  interest. 

318.  The  receipt  of  the  principal  by  the  creditor  without  an  express 
reservation  of  his  right  to  the  interest  stipulated  or  accrued,  shall  extinguish  the 
obhgation  of  the  debtor  with  regard  thereto. 


1)  Art.  1753  of  the  Civil  Code  provides:  "A  person  receiving  money  or  some  other  con- 
sumable thing  as  a  loan,  acquires  the  ownership  thereof  and  is  obhged  to  return  to  the  creditor 
a  similar  amount  of  the  same  kind  and  quality."  In  accordance  with  article  1754  in  relation 
with  article  1170  of  the  same  Code,  the  obhgation  of  the  person  receiving  money  as  a  loan  is  to 
make  the  payment  in  the  kind  stipulated,  and  if  this  should  not  be  possible,  the  return  must 
be  made  in  the  gold  or  silver  coin  current  in  Cuba.  The  delivery  of  promissory  notes  payable 
to  order  or  biUs  of  exchange  or  other  commercial  paper,  produce  the  effects  of  payment  only 
after  the  collection  thereof,  or  when,  through  the  fault  of  the  creditor,  they  have  been  pre- 
judiced, the  principal  obhgation  being  suspended  in  the  meantime. 

2)  See  note  to  art.  309. 

In  accordance  with  the  second  paragraph  of  article  1754  of  the  Civil  Code,  if  the  thing 
lent  is  a.  consumable  thing  other  than  money,  or  an  amount  of  uncoined  metal,  the  debtor 
owes  an  amount  equal  to  that  received  and  of  the  same  kind  and  quahty,  even  though  the 
price  thereof  should  suffer  change. 

It  will  be  observed  from  the  provisions  of  this  article  of  the  Code  of  Commerce,  that  it 
apphes  to  what  the  Civil  Code  calls  a  simple  loan  (chapter  2,  title  X  of  Book  4),  which  is  as  a 
matter  of  fact  the  contract  which  usually  assumes  a  commercial  form,  and  that  the  provisions 
thereof  do  not  extend  to  the  loan  of  a  specific  thing,  that  is  to  say,  to  convmodatum,  which  there- 
fore retains  its  civil  character  and  is  governed  by  the  provisions  of  articles  1741  to  1752  of  the 
Civil  Code. 

3)  This  article  agrees  with  the  provisions  of  article  1755  of  the  Civil  Code,  with  the  only 
difference  that  the  Commercial  Code  requires  the  agreement  to  be  in  writing,  which  the  Civil 
Code  does  not. 

*)  See  notes  to  last  par.  of  art.  168  and  art.  63. 

5)  According  to  a  decision  of  the  Supreme  Coiu-t  of  Spain,  of  January  18,  1881,  the  effects 
of  delay  in  the  performance  of  commercial  obhgations  do  not  commence  until  the  creditor 
has  served  a  notice  of  demand  upon  the  debtor,  judicially,  or  through  a  court  clerk,  notary  or 
other  public  official. 
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Payments  on  account,  in  the  absence  of  an  express  stipulation  as  to  their  appli- 
cation, shall  be  applied  first  to  the  payment  of  interest  as  it  becomes  due,  and  then 
to  the  principal  1). 

319.  After  an  action  shall  have  been  brought,  the  interest  cannot  be 
added  to  the  principal  in  order  to  claim  additional  interest^). 

Second  Section.    Loans  guaranteed  by  public  bonds  or  securities. 

320.  A  loan  with  a  guaranty  of  securities  Hsted  on  exchange,  embodied 
in  an  instrument  in  which  licensed  agents  have  acted  as  intermediaries,  shall  always 
be  considered  commercial 3). 

The  lender  shall  enjoy  a  right  of  preference  over  other  creditors  for  the 
recovery  of  his  credit  upon  the  public  bonds  or  securities  pledged,  in  accordance 
with  the  provisions  of  this  Section,  and  the  creditors  shall  not  be  permitted 
to  withdraw  such  securities  from  his  possession,  unless  they  pay  the  loan  made 
thereon*). 

321.  The  rights  of  preference  referred  to  in  the  foregoing  article  shall 
be  enjoyed  only  as  to  the  securities  deposited  as  collateral;  therefore,  if  the  latter 
consists  of  securities  payable  to  bearer,  their  numbers  shall  be  stated  in  the  loan 
contract,  and  if  it  consists  of  registered  or  transferable  securities,  the  transfer  shall 
be  made  to  the  lender,  and  the  contract  shall  state,  in  addition  to  the  circum- 
stances necessary  to  establish  the  identity  of  the  collateral,  that  the  transfer  does 
not  carry  with  it  the  conveyance  of  the  ownership  thereof. 

322.  The  numbers  of  the  securities  payable  to  bearer  may,  at  the  option 
of  the  persons  interested,  be  replaced  by  their  deposit  in  the  public  institution 
which  the  exchange  regulations  may  determine''). 

, 1 

1)  This  article  agrees  with  articles  1110  and  1173  of  the  Civil  Code,  the  former  being  almost 
literally  the  same  as  the  first  paragraph  of  this  article,  article  1173  providing  that  when  the  debt 
carries  interest  the  payment  cannot  be  considered  to  be  made  on  account  of  the  principal  until  the 
interest  shall  have  been  paid.  With  regard  to  the  payment  of  interest  the  Civil  Code  contains 
a  provision  which  has  no  equivalent  in  the  Code  of  Conmierce,  article  1756  providing  that  a 
borrower  who  shall  have  paid  interest  without  it  having  been  stipulated  for,  cannot  recover  the 
same  nor  credit  it  to  the  principal. 

2)  This  article  differs  from  the  provisions  of  article  1109  of  the  Civil  Code,  which  expressly 
makes  this  matter  subject  to  the  provisionsof  the  commercial  law.  That  article  provides:  "Accrued 
interest  shall  earn  interest  at  the  legal  rate  from  the  moment  an  action  to  recover  the  same 
shall  be  brought,  even  though  the  obligation  shall  have  been  silent  on  this  point.  In  commercial 
Tnattera  the  provisions  of  the  Code  of  Commerce  shall  be  observed.  Government  pawnshops  and 
savings  institutions  shall  be  governed  by  their  special  regulations." 

3)  Article  311  prescribes  as  one  of  the  essentials  to  make  »  loan  commercial  that  one  of 
the  contracting  parties  should  be  a  merchant  and  that  the  things  should  be  destined  to  acts  of 
commerce;  this  article  provides  that  the  contracts  referred  to  therein  have  a  commercial  character, 
when  entered  into  in  the  form  prescribed  in  the  same,  and,  therefore,  when  the  last  of  the  circum- 
stances mentioned  is  present;  as  to  the  first  condition,  that  is  to  say  that  relating  to  the  persons, 
the  adverb  "always"  employed  in  this  article  constitutes  an  exception  to  the  requisite  of  article 
311,  and  consequently,  whether  the  persons  entering  into  the  contract  be  merchants  or  not, 
the  contract  is  commercial,  even  though  this  article  does  not  so  state,  according  to  the 
report  aceompanjong  the  Bill.  The  latter  explicitly  affirms  that  contracts  of  this  character  shall 
always  and  in  all  cases  be  considered  commercial,  the  occupation  of  the  contracting  parties 
and  the  object  to  which  the  things  lent  may  be  destined,  being,  therefore,  a  matter  of  indiffer- 
ence.   (Betancourt. ) 

*)  The  Supreme  Court  of  Spain  held  in  a  decision  of  July  11,  1881,  that  loans  guaranteed 
by  public  securities  made  with  the  intervention  of  stock  brokers,  are  to  be  considered  exchange 
transactions,  even  though  the  law  does  not  require  that  transactions  of  this  character  be  made 
or  published  on  the  floor  of  the  exchange;  and  in  another  decision  of  October  15,  1874,  that  in 
a  loan  secured  by  a  pledge,  the  creditor  may  retain  the  pledge  when  it  consists  of  public  or  com- 
mercial securities,  rated  by  a  broker,  even  though  there  be  no  agreement  to  that  effect. 

See  article  918  of  this  Code. 

5)  The  second  paragraph  of  article  37  of  the  Commercial  Exchange  Regulations  provides: 
"In  the  case  of  article  322  of  the  Code  of  Commerce,  the  deposit  of  collateral  securities  may  be 
made  in  the  Spanish  Bank  of  the  Island  of  Cuba,  in  the  branches  thereof,  or  in  the  public  treasury, 
according  to  the  Island  in  which  the  deposit  is  to  be  made."  The  Spanish  Bank  having  lost  the 
semi-official  character  which  it  formerly  had  in  the  Island  of  Cuba  (see  note  to  art.  179)  the 
provisions  of  the  Regulations  cannot  be  applied  Uterally,  and  the  deposit  should  therefore  be 
made  in  the  treasury. 
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323.  Upon  the  expiration  of  the  term  of  the  loan,  the  creditor,  in  the 
absence  of  an  agreement  to  the  contrary,  shall  be  authorized,  without  the  necessity 
of  making  a  demand  upon  the  debtor,  to  apply  for  the  sale  of  the  collateral,  to 
which  end  he  shall  present  it  together  with  the  contract  to  the  governing  board, 
which,  after  verifying  their  numbers,  shall  dispose  of  the  amount  thereof  necessary 
through  a  Ueensed  broker,  on  the  same  day  if  possible,  and  if  not,  on  the  day 
following. 

The  lender  may  avail  himself  of  this  right  only  at  the  meeting  of  the  exchange 
following  the  day  on  which  the  loan  matured^). 

324.  Securities  hsted  on  exchange,  payable  to  bearer,  which  may  have 
been  pledged  in  the  manner  prescribed  in  the  foregoing  articles,  shaU  not  be  subject 
to  recovery  until  the  lender  shall  have  been  reimbursed,  without  prejudice  to  the 
rights  and  actions  of  the  owner  deprived  thereof  against  the  persons  who  may 
be  Hable  under  the  law,  for  the  acts  by  virtue  of  which  he  may  have  been  deprived 
of  the  possession  and  ownership  of  the  securities  pledged. 

Sixth  Title.     Commercial  purchase  and  sale,  barter,  and  transfer  of 

non-negotiable  credits. 

First  Section.    Purchase  and  sale. 

325.  The  purchase  and  sale  of  personal  property  for  the  purpose  of  re- 
selling the  same,  either  in  the  form  purchased,  or  in  a  different  form,  with  the 
intention  of  gaining  profit  in  the  resale,  shall  be  commercial^). 

326.  The  following  shall  not  be  considered  commercial:  1.  Purchases  of 
goods  for  the  consumption  of  the  person  by  whose  order  they  may  be  purchased;  — 

2.  Sales  by  landowners  or  by  farmers  or  cattle-owners,  of  the  fruits  or  products 
of  their  crops  or  cattle,  or  of  the  goods  in  which  their  rents  are  paid  them;  — 

3.  Sales  by  artificers  in  their  workshops  of  the  articles  constructed  or  manufactured 
by  them;  —  4.  Resales  by  any  person  who  is  not  a  merchant,  of  the  remainder 
of  the  stock  he  may  have  laid  in  for  his  own  consumption. 

327.  If  a  sale  be  made  by  samples  or  by  a  certain  quality  known  in  com- 
merce, the  vendee  cannot  refuse  to  receive  the  goods  contracted  for,  it  they  agree 
with  the  samples  or  are  of  the  quaUty  previously  stipulated  in  the  contract. 

If  the  vendee  shall  refuse  to  receive  them,  experts  shall  be  appointed  by  both 
parties,  who  shaU  decide  whether  or  not  the  goods  should  be  received  2). 


1)  And  if  the  creditor  does  not  avail  himself  of  the  right  granted  him  by  this  article  within 
the  term  therein  mentioned,  what  remedies  are  left  him  ?  It  is  natural  to  presume  that  he  has  the 
rights  of  action  granted  him  by  the  common  law  which  at  the  time  of  the  promulgation  of  this 
Code  were  different  from  those  vested  in  him  by  the  Civil  Code  in  force,  which  was  promulgated 
later.  According  to  article  1872  of  the  latter  "a  creditor  whose  claim  shall  not  have  been  satisfied 
may  proceed  to  sell  the  pledge  before  a  notary.  This  sale  must  be  made  at  a  public  auction  after 
citation  of  the  debtor  and  of  the  owner  of  the  pledge,  in  a  proper  case.  If  the  pledge  should  not 
be  sold  at  the  first  sale,  a  second  one  may  be  held  with  similar  formalities,  and  it  the  latter  should 
again  produce  no  result,  the  creditor  may  retain  the  pledge.  In  the  latter  ease  he  shall  be  obliged 
to  give  a  receipt  in  full  for  his  claim.  //  the  pledge  shall  consist  of  listed  securities,  they  shall  be 
sold  in  the  manner  prescribed  in  the  Code  of  Commerce."  It  will  be  observed  from  the  above  that  the 
Civil  Code  refers  to  the  Code  of  Commerce  as  to  the  enforcement  of  the  Hability  against  the 
pledge,  and,  therefore,  if  the  sale  is  to  be  made  in  the  manner  therein  prescribed  and  that  manner  is 
the  right  recognized  by  the  article  referred  to,  we  believe  that  since  the  promulgation  of  the  Civil 
Code  the  last  paragraph  of  this  article  has  no  practical  application.    (Betaneourt,  p.  129.) 

2)  Art.  1M5  of  the  Civil  Code  defines  this  contract  as  follows:  "By  a  contract  of  purchase 
and  sale  one  of  the  contracting  parties  agrees  to  deliver  a  specific  thing  and  the  other  to  pay 
therefor  a  certain  price  in  money  or  its  equivalent." 

The  purchase  and  sale  of  oil  to  be  converted  into  soap  for  sale,  is  commercial  in  character. 

^)  The  presumption  of  this  article  is  that  the  vendor  and  the  vendee  are  in  the  place  where 
deUvery  is  to  be  made  and  in  a  position  to  appoint  the  proper  experts  to  decide  whether  or  not 
the  goods  should  be  received ;  but  when  this  is  not  the  case,  owing  to  the  goods  being  sold  in  one 
place  and  delivered  in  another,  the  purchaser,  upon  their  arrival,  if  he  should  believe  that  their 
receipt  would  not  be  proper,  shall  be  obliged  to  file  a  written  petition  in  court  for  an  order  of 
examination,  for  the  purpose  of  establishing  their  condition  and  quality,  or,  if  he  deems  it  ne- 
cessary, the  appointment  of  an  expert  to  examine  the  same.  If  the  vendee  should  appoint  an 
expert  also  to  represent  him,  and  the  two  experts  should  not  agree,  the  judge  shall  appoint 
a  third  expert  to  act  as  umpire.    (Art.  2088,  Law  of  Civil  Procedure.) 
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If  the  experts  should  decide  in  favor  of  the  receipt  of  the  goods,  the  sale  shall 
be  considered  consummated,  andia  a  contrary  case,  the  contract  shall  be  rescinded  i) 
without  prejudice  to  the  compensation  to  which  the  vendee  may  be  entitled  2). 

328.  In  the  purchase  of  goods  which  are  not  seen,  or  which  cannot  be 
graded  according  to  a  specific  quality  determined  and  known  in  commerce,  it 
shall  be  understood  that  the  purchaser  reserves  the  privilege  of  examining  them 
and  freely  rescinding  the  contract  if  the  goods  do  not  suit  him. 

The  purchaser  shaU  also  have  the  right  to  rescind  the  contract  if  he  shall  have 
expressly  reserved  the  right  to  test  the  goods  ordered  3). 

329.  If  the  vendor  should  fail  to  deliver  the  goods  sold  within  the  time 
stipulated,  the  vendee  may  demand  the  performance  or  the  rescission  of  the  con- 
tract, with  compensation  in  either  case  for  any  damages  he  may  have  sustained 
by  reason  of  the  delay. 

330.  In  contracts  in  which  the  delivery  of  a  certain  amount  of  merchandise 
within  a  fixed  period  is  stipulated,  the  purchaser  shall  not  be  obliged  to  receive 
a  part  thereof  even  under  a  promise  to  deliver  the  remainder;  but  if  he  shall  accept 
a  partial  delivery,  the  sale  shall  be  consummated  as  to  the  goods  received,  reserv- 
ing the  right  of  the  purchaser  to  demand  the  performance  of  the  contract  or  its 
rescission  as  to  the  remainder,  in  accordance  with  the  provisions  of  the  preceding 
article. 

331.  The  loss  or  deterioration  of  the  goods  before  delivery,  on  account 
of  unforeseen  accidents  or  without  the  fault  of  the  vendor,  shall  give  the  purchaser 
the  right  to  rescind  the  contract,  unless  the  vendor  shall  have  constituted  himself 
the  depositary  of  the  merchandise,  in  accordance  with  the  provisions  of  article  339, 
in  which  case  his  liability  shall  be  limited  to  that  derived  from  the  deposit. 

332.  If  the  purchaser  shall,  without  good  cause,  refuse  to  receive  the 
merchandise  purchased,  the  vendor  may  demand  the  performance  or  the  rescission 
of  the  contract,  in  the  former  case  depositing  the  merchandise  with  the  court. 

The  vendor  may  make  a  similar  judicial  deposit  if  the  purchaser  shall  delay 
taking  delivery  of  the  merchandise*). 

The  expenses  connected  with  the  deposit  shall  be  borne  by  the  person  who 
may  have  given  cause  therefor. 

333.  Any  damages  or  deterioration  suffered  by  the  merchandise  after  the 
contract  shall  have  been  perfected  and  the  vendor  shaU  have  the  merchandise 
at  the  disposal  of  the  vendee  at  the  place  and  time  stipulated,  shall  be  borne  by 
the  vendee,  except  in  case  of  fraud  or  negligence  on  the  part  of  the  vendor^). 

334.  Any  damage  or  deterioration  sustained  by  the  merchandise,  even 
through  a  fortuitous  event,  shall  run  for  the  account  of  the  vendor  in  the  follow- 
ing cases:  1.  If  the  sale  shall  have  been  made  by  number,  weight,  or  measure,  or  it 
the  thing  sold  shall  not  be  certain  and  determined,  bearing  marks  and  signs  to 
identify  it;  —  2.  If  under  an  express  agreement  or  the  usage  of  commerce,  in 
view  of  the  nature  of  the  thing  sold,  the  purchaser  shall  have  the  power  to  test 


1)  The  rescission  referred  to  in  this  article,  as  well  as  in  the  other  articles  relating  to  pur- 
chases and  sales  in  which  rescission  is  spoken  of,  is  not  precisely  the  rescission  referred  to  in  articles 
1290  to  1299  of  the  Civil  Code  (which  see  in  the  Appendix)  because  in  such  articles  the  rescission 
presupposes  the  consummation  of  the  contract,  while  the  rescission  in  the  sense  of  the  Code  of 
Commerce  relating  to  a  purchase  and  sale,  does  not  imply  the  consummation  of  the  contract, 
but  merely  a  breaking  of  the  legal  bond  created  upon  the  perfection  of  the  contract  by  the  con- 
sent of  the  parties. 

2)  As  doctrine  applicable  to  contracts  in  general,  the  Supreme  Court  of  Spain  held  in  a 
decision  of  July  7,  1883,  that  a  contract  of  purchase  and  sale,  being  essentially  consensual,  is 
perfected  and  becomes  binding  by  the  mere  agreement  of  the  contracting  parties  as  to  object 
and  price.  Nevertheless,  in  order  to  apply  this  principle  to  commercial  contracts,  it  must  be 
understood  that  the  object  must  be  seen  by  or  known  to  the  purchaser,  as  provided  in  the  follow- 
ing article. 

3)  This  article  agrees  with  the  provisions  of  article  1453  of  the  Civil  Code,  according  to  which 
a  sale  made  subject  to  test  or  proof  and  of  things  which  it  is  customary  to  test  or  sample  before 
receiving  them,  shall  always  be  held  to  have  been  made  subject  to   a  suspensive   condition. 

*)  The  form  and  manner  of  making  this  deposit  are  the  same  as  those  regarding  similar 
deposits  by  commission  agents.    See  note  to  article  248, 

8)  Fraud,  according  to  article  1269  of  the  Civil  Code,  is  present  when  by  insiduous  words 
or  machinations  on  the  part  of  one  of  the  contracting  parties,  the  other  is  induced  to  enter  into 
a  contract  without  which  he  would  not  have  done  so. 
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and  examine  it  previously ;  —  3.  If  the  contract  shall  contain  a  clause  that  dehvery 
is  not  to  be  made  until  the  thing  sold  shall  acquire  the  conditions  stipulated. 

335.  If  the  effects  sold  should  perish  or  deteriorate  and  the  loss  shall 
be  chargeable  to  the  vendor,  he  shall  return  to  the  vendee  the  part  of  the  price 
he  may  have  received. 

336.  A  purchaser  who  shall,  at  the  time  he  receives  the  merchandise, 
examine  it  to  his  satisfaction,  shall  not  have  a  right  of  action  for  recovery  against 
the  vendor  on  the  ground  of  a  vice  or  defect  as  to  the  quantity  or  quality  of  the 
merchandise. 

The  purchaser  shall  have  a  right  of  action  for  recovery  against  the  vendor 
on  account  of  defects  ia  quantity  or  quality  of  the  merchandise  received  in  bales 
or  packages,  provided  he  brings  his  action  within  four  days  following  that  of  its 
receipt,  and  the  damage  is  not  due  to  a  fortuitous  event,  an  inherent  defect  in  the 
thing,  or  fraud. 

In  such  cases  the  purchaser  may  elect  between  the  rescission  of  the  contract 
or  its  performance  as  stipulated,  but  always  with  compensation  for  any  damages 
he  may  have  sustained  through  the  defects  or  faults. 

The  vendor  may  avoid  such  claim  by  requiring  that  the  purchaser  make  an 
examination  of  the  merchandise  as  to  quantity  and  quality,  to  his  satisfaction, 
at  the  time  of  the  delivery  i). 

337.  If  no  time  for  the  delivery  of  the  merchandise  sold  shaU  have  been 
stipulated,  the  vendor  must  place  it  at  the  disposal  of  the  purchaser  within  twenty- 
four  hours  after  the  contract. 

338.  The  cost  of  the  dehvery  of  merchandise  in  commercial  sales  shaU,  in 
the  absence  of  an  express  agreement  to  the  contrary,  be  borne  by  the  vendor  until 
the  merchandise  is  placed,  duly  weighed  or  measured,  at  the  disposal  of  the  vendee. 

The  cost  of  receiving  and  removing  the  same  from  the  place  of  dehvery  shall 
be  borne  by  the  vendee. 

339.  After  the  merchandise  shall  have  been  placed  at  the  disposal  of  the 
purchaser,  and  the  latter  shall  have  expressed  his  satisfaction,  or  after  it  shall 
have  been  judicially  deposited  in  the  cases  provided  for  by  article  332,  the  obH- 
gation  of  the  purchaser  to  pay  the  price  of  the  same  at  once  or  in  the  instalments 
stipulated  with  the  vendor  shall  arise. 

The  vendor  shall  constitute  himself  the  depositary  of  the  goods  sold,  and 
shall  be  obliged  to  care  for  and  preserve  them  in  accordance  with  the  laws  governing 
deposits. 

340.  As  long  as  the  goods  sold  remain  in  the  possession  of  the  vendor, 
even  though  as  a  deposit,  he  shall  be  preferred  with  regard  to  the  same  over  any 
other  creditor  for  the  recovery  of  the  price  and  the  interest  accruing  on  account 
of  delay. 

341.  Delay  in  the  payment  of  the  price  of  the  article  purchased  shaU. 
render  the  vendee  hable  to  the  vendor  for  the  payment  of  interest  at  the  legal 
rate  on  the  amount  he  may  owe  the  vendor. 

342.  A  purchaser  who  shall  not  have  made  any  claim  based  on  inherent 
defects  in  the  thing  sold  within  thirty  days  following  the  delivery  thereof,  shaU 
forfeit  all  actions  or  rights  to  recover  against  the  vendor  on  this  ground. 

343.  Amounts  paid  as  earnest  in  commercial  sales  shall  always  be  con- 
sidered as  paid  on  account  of  the  price,  and  as  evidence  of  the  ratification  of  the 
contract,  in  the  absence  of  an  agreement  to  the  contrary. 

344.  Commercial  sales  shall  not  be  rescinded  on  account  of  lesions^); 
but  the  contracting  party  who  shall  have  proceeded  with  fault  or  fraudulently 
in  the  contract  or  in  the  performance  thereof,  shall  be  hable  for  damages,  without 
prejudice  to  criminal  proceedings. 

1)  See  note  to  second  par.  of  art.  327. 

2)  A  lesion  is  an  injury  suffered  by  one  who  does  not  receive  a  full  equivalent  for  what 
he  gives  in  a  commutative  contract. 

It  may  be  said  that  the  Civil  Code  has  abolished  the  causes  of  lesion  existing  in  the  civil 
law  contemporaneous  with  the  promulgation  of  the  Code  of  Commerce.  Article  1293  of  the 
Civil  Code  provides  that  no  contract  shall  be  rescinded  on  account  of  lesion,  excepting  those 
which  may  be  entered  into  by  guardians  by  themselves  and  those  entered  into  on  behalf  of  ab- 
sentees, provided  the  latter  or  the  wards  shall  have  been  prejudiced  in  an  amount  exceeding  one 
quarter  of  the  value  of  the  things  the  subject  matter  of  the  contract. 
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345.  In  every  commercial  sale  the  vendor  shall  be  bound  to  warrant  against 
eviction  in  favor  of  the  vendee  in  the  absence  of  an  agreement  to  the  contrary i). 

Second  Section.     Barter. 

346.  Commercial  barter  shall  be  governed  by  the  same  rules  as  this  Title 
provides  for  purchases  and  sales,  in  so  far  as  appHcable  to  the  circumstances  and 
terms  of  such  contracts^). 

Third  Section.    Transfers  of  non-negotiable  credits. 

347.  Commercial  credits  which  are  not  endorsable  nor  payable  to  the 
bearer,  may  be  transferred  by  the  creditor  without  the  consent  of  the  debtor,  it 
being  sufficient  that  he  be  advised  of  the  transfer. 

The  debtor  shall  be  bound  to  the  new  creditor  by  virtue  of  the  notification, 
and  thereafter  no  payment  other  than  that  made  to  the  latter  shall  be  considered 
legal. 

348.  The  transferor  shall  answer  for  the  legaUty  of  the  credit  and  the 
capacity  in  which  he  made  the  transfer;  but  not  for  the  solvency  of  the  debtor, 
unless  there  be  an  express  agreement  requiring  him  to  do  so^). 

1)  Warranty,  according  to  article  1474  of  the  Civil  Code,  is  tlie  obligation  of  the  vendor 
to  warrant  to  the  vendee:  1.  The  legal  and  peaceful  possession  of  the  thing  sold;  —  2.  That  it  has 
no  vices  or  hidden  defects.  ■ — ■  Eviction  takes  place,  according  to  article  1475  of  the  said  Code, 
when  the  piu-chaser  is  deprived  by  a  final  judgment,  and  by  virtue  of  a  right  prior  to  the  pur- 
chase, of  all  or  part  of  the  thing  purchased.  The  effects  thereof  in  favor  of  the  vendee  are  the 
following  (art.  1478):  1.  Restitution  of  the  value  of  the  thing  sold  at  the  time  of  the  eviction;  — 
2.  The  fruits  or  income,  if  he  shall  have  been  adjudged  to  deliver  the  same  to  the  person  who  may 
have  defeated  him  in  court;  —  3.  The  costs  of  the  proceedings  which  the  eviction  may  have  given 
rise  to,  and  in  a  proper  case,  the  costs  of  the  proceedings  against  the  vendor  on  the  warranty;  — 
4.  The  expenses  of  the  contract,  if  they  shall  have  been  borne  by  the  vendee ;  —  5.  Damages  and 
interest,  and  expenses  of  a  voluntary  character  or  of  mere  recreation  or  ornamentation,  if  the  sale 
shall  have  been  made  in  bad  faith.  If  the  vendee  shall  (Art.  1479)  as  an  effect  of  the  eviction 
lose  a  part  of  the  thing  sold  of  such  importance  that  without  such  part  he  would  not  have  pur- 
chased it,  he  may  demand  the  rescission  of  the  contract;  but  with  the  obligation  of  returning 
the  thing  without  other  charges  than  those  it  had  when  he  acquired  it.  He  shall  have  the  same 
right  if  he  shall  have  purchased  two  or  more  things  together,  even  though  not  for  a  lump  sum, 
when  it  shall  clearly  appear  that  he  would  not  have  purchased  one  without  the  other.  In  order 
to  bring  an  action  to  enforce  warranty,  it  is  necessary  that  a  citation  of  eviction  be  first  made 
in  accordance  with  the  provisions  of  article  1482  of  the  Civil  Code,  within  the  term  granted  by  the 
law  of  Civil  Procedure  for  making  answer  to  a  complaint.  The  matter  of  warranty  and  eviction 
is  covered  by  articles  1474  to  1499  of  the  Civil  Code.  —  In  conclusion,  this  article  of  the  Code 
of  Commerce  authorizes  a  covenant  reUeving  the  vendor  of  the  obligations  of  warranty  and 
eviction.  Article  1475  of  the  Civil  Code  does  the  same,  but  article  1476  thereof  holds  such  a 
stipulation  to  be  null  and  void  if  there  shall  have  been  bad  faith  on  the  part  of  the  vendor. 
Although  the  Code  of  Commerce  does  not  make  any  provision  in  this  regard,  it  is  believed 
that  the  said  provision  of  the  Civil  Code  is  applicable  to  commercial  contracts,  in  view  of  the 
good  faith  which  must  be  present  in  every  contract  and  the  supplementary  character  of  the 
common  law. 

2)  Art.  1538  of  the  Civil  Code  provides:  "Barter  is  a  contract  whereby  each  of  the  con- 
tracting parties  agrees  to  give  one  thing  and  receive  another."  When  in  a  contract  of  purchase 
and  sale  the  price  shall  consist  in  part  of  money  and  in  part  of  something  else,  and  it  shall  not  clearly 
appear  what  kind  of  a  contract  it  was  the  intention  of  the  parties  to  enter  into,  it  shall  be  con- 
sidered an  exchange,  according  to  article  1446  of  the  Civil  Code,  if  the  value  of  the  thing  given 
as  part  of  the  price  exceeds  that  of  the  money  or  its  equivalent;  or  a  sale,  otherwise. 

3)  This  article  agrees  with  article  1529  of  the  Civil  Code,  but  the  latter  provides  that  the 
assignor  shall  not  be  liable  for  the  solvency  of  the  debtor  imless  expressly  stipulated,  or  if  the 
insolvency  should  be  prior  and  public.  —  Article  1 530  of  the  said  Code  provides  that  when  the  assignor 
shall  have  assumed  Uability  for  the  solvency  of  the  debtor,  and  the  duration  of  the  UabiHty  shall 
not  have  been  stated,  such  Habihty  shall  last  for  one  year  from  the  date  of  the  assignment,  if 
the  credit  had  matured,  and  otherwise  a  similar  period  from  the  date  of  maturity  only.  —  In 
view  of  the  supplementary  force  of  the  civil  law  it  is  to  be  noted  that  the  provisions  of  article  1535 
of  the  CivU  Code  regarding  the  right  of  a  debtor  to  extinguish  a  credit  in  Utigation  which  has  been 
assigned,  cannot  be  applied  to  commercial  credits,  because  the  former  Code  of  Commerce  con- 
tained a  provision  (art.  385)  similar  to  the  said  provision  of  the  Civil  Code,  which  was  deUberately 
excluded  from  the  present  Code,  in  order  to  prevent  its  application,  as  stated  in  the  report 
accompanying  the  BiU,  in  the  following  words:  "And  at  the  same  time  the  provision  of  the  Code  in 
force  which  grants  the  debtor  of  a  commercial  credit  in  litigation  the  right  to  extinguish  it  upon 
reimbursing  the  assignee  the  price  the  latter  may  have  paid  therefor,  has  been  abolished,  as  being 
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Seventh  Title.    Commercial  contracts  for  carriage  by  land/) 

349.  A  contract  for  carriage  by  land  or  inland  waters  of  all  kinds,  shall 
be  considered  commercial:  1.  When  it  relates  to  merchandise  or  any  effects  of 
commerce  whatsoever;  —  2.  When,  whatever  be  the  object,  the  carrier  is  a  trader 
or  is  habitually  engaged  in  transportation  for  the  public  2). 

350.  The  consignor,  as  well  as  the  carrier  of  merchandise  or  effects,  may 
mutually  demand  the  issue  of  a  bill  of  lading  setting  forth:  1.  The  name,  surname, 
and  domicile  of  the  consignor; — 2.  The  name,  surname  and  domicile  of  the  carrier;  — 
3.  The  name,  surname  and  domicile  of  the  person  to  whom  or  to  whose  order  the 
goods  may  be  consigned,  or  whether  they  are  to  be  delivered  to  the  holder  of  the 
bin ;  —  4.  The  designation  of  the  goods,  with  a  statement  of  their  generic  character, 
their  weight,  and  the  external  marks  or  signs  on  the  packages  containing  the  same; 
—  5.  The  cost  of  the  transportation;  —  6.  The  date  on  which  the  consignment  is 
made;  —  7.  The  place  of  the  delivery  to  the  carrier;  —  8.  The  place  and  time  the 
delivery  is  to  be  made  to  the  consignee;  —  9.  The  damages  to  be  paid  by  the  carrier 
in  case  of  delay,  if  there  be  any  stipulation  on  this  point^). 

351.  In  consignments  over  railroads  or  other  enterprises  subject  to  tariffs 
or  time  governed  by  regulations,  it  shall  be  sufficient  that  the  biUs  of  lading  or 
declarations  of  consignments  furnished  by  the  consignor,  refer  as  to  the  rate,  time, 
and  special  conditions  of  the  transportation,  to  the  tariffs  and  regulations  the  apph- 
cation  of  which  is  sought;  and  should  he  fail  to  indicate  any  tariff,  the  carrier  shall 
apply  the  lowest  tarSf  rates,  under  the  conditions  attaching  thereto,  and  shall 
always  include  a  statement  or  reference  to  the  same  in  the  bill  of  lading  which  he 
may  deliver  to  the  consignor*). 

352.  BiUs  of  lading  or  tickets,  ia  the  case  of  transportation  of  passengers, 
may  be  different,  one  for  persons  and  another  for  baggage;  but  aU  of  them  shall 
contain  the  designation  of  the  carrier,  the  date  of  the  consignment  or  departure,  the 
points  of  departure  and  arrival,  the  rate,  and  with  regard  to  baggage,  the  number 
and  weight  of  the  packages,  vrith  any  other  details  which  may  be  considered  ne- 
cessary in  order  to  facihtate  their  identification. 

353.  The  legal  evidence  of  contracts  between  a  consignor  and  carrier  shall 
be  the  bills  of  lading,  by  the  contents  of  which  any  disputes  which  may  arise  re- 
garding their  execution  or  performance  shall  be  decided,  and  no  other  defence 
other  than  forgery  or  a  material  error  in  the  preparation  thereof  shall  be  allowed. 

Upon  the  performance  of  the  contract,  the  bill  of  lading  issued  by  the  carrier 
shall  be  returned  to  him,  and  by  the  exchange  of  this  instrument  for  the  article 

opposed  to  liberty  in  contracts  and  the  interests  of  commerce;  this  right  may  nevertheless  find 
a  useful  application  in  the  assignment  or  sale  of  ordinary  credits,  which  is  a  matter  to  be  decided, 
in  a  proper  case,  by  the  civil  laws." 

1)  The  Supreme  Court  of  Spain  held  in  a  decision  of  March  2,  1892,  that  the  rights  and  ob- 
ligations arising  out  of  contracts  for  transportation  by  railroads  must  be  governed  primarily 
by  the  provisions  of  the  Code  of  Commerce  of  1885;  the  police  law  of  railroads  of  November  23, 
1877,   and  the  regulations  of  September  8,  1877,  being  supplementary  thereto. 

2)  This  contract  is  generally  commercial,  inasmuch  as  it  is  almost  always  entered  into  with 
carriers  engaged  in  this  industry  and  in  very  rare  cases  is  it  governed  by  the  Civil  Code,  which 
devotes  three  articles  only  —  1601  to  1603  —  to  the  obligations  and  liabilities  of  carriers,  expressly 
reserving  the  provisions  of  this  Code  and  of  special  laws  and  regulations. 

3)  Actions  arising  from  a  failure  to  make  delivery  of  specific  merchandise  at  the  point  of 
destination,  must  be  brought  in  the  court  of  the  last  named  point,  and  not  in  the  court  of  the  domi- 
cile of  the  defendant  railroad  company.  (Decision  of  the  Supreme  Court  of  Spain  of  June  21, 1888.) 

The  bill  of  lading  may  be  validly  endorsed  by  the  consignee  to  a  third  person  without  need 
of  advising  the  carrier.    (Decision  of  the  Supreme  Court  of  Spain  of  September  28,  1889.) 

This  article  does  not  require  as  an  essential  requisite  in  a  commercial  transportation  con- 
tract, the  delivery  of  a  bill  of  lading  to  the  consignor,  but  empowers  the  latter  and  the  carrier 
to  demand  it.    (Decision  of  the  Supreme  Court  of  Spain  of  May  6,   1895.) 

*)  During  the  period  of  the  military  occupation  of  the  Island  by  the  United  States,  radical 
and  important  amendments  were  made  in  the  laws  governing  railroads,  and  whenever  this  public 
service  is  in  question  the  civil  Orders  issued  during  that  period  should  be  consulted  in  the  first 
place,  before  the  laws  in  force  prior  thereto,  because  the  latter  were  repealed  thereby.  For  this 
reason,  in  order  to  avoid  notes  and  repetitions,  the  provisions  issued  by  the  intervening  Govern- 
ment upon  matters  relating  to  questions  treated  of  in  the  Code,  have  been  inserted  immediately 
after  the  Title  or  Section  thereof  in  question,  and  in  this  case  the  same  will  be  done  in  regard  to 
carriage  by  railroad,  the  provisions  of  Civil  Orders  34  and  117,  series  of  1902,  which  are  connect- 
ed with  the  subject,  being  inserted  after  this  Title. 
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transported  the  respective  obligations  and  rights  of  action  shall  be  considered 
cancelled,  unless  in  the  same  act  the  claims  which  the  contractiag  parties  may 
wish  to  reserve  are  reduced  to  writing,  without  prejudice  to  the  provisions  of 
article  366. 

If  on  account  of  its  loss  or  any  other  cause  whatsoever,  the  consignee  shall 
not  be  able  to  return  upon  receipt  of  the  merchandise,  the  bill  of  lading  signed 
by  the  carrier,  he  shall  give  him  a  receipt  for  the  goods  deUvered,  which  receipt 
shall  produce  the  same  effects  as  the  return  of  the  biU  of  lading. 

354.  In  the  absence  of  a  bill  of  lading,  differences  shall  be  settled  upon 
the  legal  evidence  each  of  the  contracting  parties  may  submit  in  support  of  their 
respective  claims,  in  accordance  with  the  general  provisions  estabUshed  by  this 
Code  for  commercial  contracts. 

355.  The  liabiUty  of  the  carrier  shall  begin  to  run  from  the  moment  he  re- 
ceives the  merchandise,  either  personally  or  by  the  person  charged  with  receiving 
it  at  the  place  designated  for  such  receipt. 

356.  Carriers  may  decline  to  accept  packages  which  appear  unfit  for 
transportation;  but  if  such  transportation  is  made  over  a  railroad,  and  the  con- 
signment is  insisted  on,  the  company  shall  carry  them,  but  shall  be  released  from 
liabUity  if  it  notes  its  protest  on  the  bill  of  lading. 

357.  If  the  carrier  should  decide  upon  well  founded  suspicions  as  to  the 
correctness  of  the  declaration  of  the  contents  of  a  package  to  examine  it,  he  shall 
do  so  in  the  presence  of  witnesses,  with  the  attendance  of  the  consignor  or  con- 
signee. 

If  the  consignor  or  consignee  cited  shall  fail  to  appear,  the  examination  shall 
be  conducted  in  the  presence  of  a  notary,  who  shall  prepare  a  minute  of  the  exa- 
mination for  the  proper  purposes. 

If  the  declaration  of  the  consignor  should  be  found  correct,  the  cost  of  the 
examination  and  of  carefully  closing  the  packages  shall  be  borne  by  the  carrier, 
and  if  found  incorrect,  by  the  consignor. 

358.  If  no  time  for  the  delivery  of  the  goods  shall  have  been  previously 
fixed,  the  carrier  shall  be  obliged  to  forward  them  in  the  first  consignment  of  the 
same  or  similar  merchandise  which  he  may  make  to  the  point  where  the  goods 
are  to  be  delivered;  and  if  he  shall  fail  to  do  so,  he  shall  be  hable  for  the  damages 
caused  by  his  delay. 

359.  If  there  should  be  an  agreement  between  the  consignor  and  the  carrier 
as  to  the  road  over  which  the  carriage  is  to  be  made,  the  carrier  may  not  change 
the  route,  unless  compelled  to  do  so  by  force  majeure;  and  should  he  do  so  without 
being  so  compelled,  he  shall  be  liable  for  all  damages  which  the  goods  he  trans- 
ports may  sustain,  in  addition  to  paying  the  sum  which  may  have  been  stipu- 
lated for  such  a  case. 

If  on  account  of  force  majeure  the  carrier  shall  have  been  compelled  to  take 
another  route,  causing  an  increase  in  the  transportation  rate,  such  increased  rate 
shall  be  paid  to  him  upon  formal  proof  thereof. 

360.  The  consignor  may,  without  changing  the  place  of  dehvery,  change 
the  consignment  of  the  goods  which  he  delivered  to  the  carrier,  and  the  latter 
shall  carry  out  his  orders,  provided  that  at  the  time  the  consignee  is  changed,  the 
bill  of  lading  signed  by  the  carrier  be  returned  to  him,  if  one  shall  have  been  issued, 
and  exchanged  for  another  showing  the  change  in  the  contract. 

The  expenses  caused  by  this  change  of  consignment  shall  be  borne  by  the 
consignor!). 

361.  Merchandise  shall  be  transported  at  the  risk  and  venture  of  the 
consignor,  in  the  absence  of  an  express  agreement  to  the  contrary. 

Consequently  any  damage  or  impairment  suffered  by  the  goods  while  in  transit, 
due  to  a  fortuitous  event,  force  majeure,  or  the  nature  and  inherent  defects  in  the 
tilings,  shall  be  for  the  account  and  risk  of  the  consignor. 

The  burden  of  proof  of  these  accidents  rests  on  the  carrier. 

362.  The  carrier  shall,  however,  be  hable  for  any  loss  or  damage  due 
to  the  causes  mentioned  in  the  foregoing  article,  if  it  be  proved  against  him  that 

1)  Neither  this  article  nor  article  353  which  precedes  it  prohibit  the  consignee  from  en- 
dorsing or  transferring  the  bill  of  lading,  and  the  endorsee  as  the  legal  representative  of  the  rights 
and  actions  of  the  consignee,  has  the  right  to  exercise  them.  (Decision  of  the  Supreme  Court 
of  Spain  of  September  28,   1889.) 

B    IX,  3  '^ 
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they  were  due  to  Ms  negligence  or  because  he  failed  to  take  the  precautions  usually 
adopted  by  careful  persons,  unless  the  consignor  shall  have  been  guilty  of  fraud 
ia  the  bill  of  lading,  in  alleging  that  the  goods  were  of  a  class  or  quality  different 
from  what  they  reaUy  were. 

If,  notwithstanding  the  precautions  referred  to  in  this  article,  the  effects  trans- 
ported should  run  the  risk  of  being  lost,  on  account  of  their  nature  or  by  reason 
of  an  inevitable  accident,  without  sufficient  time  for  the  owners  thereof  to  dis- 
pose of  the  same,  the  carrier  may  proceed  to  sell  them,  placing  them  for  this  pur- 
pose at  the  disposal  of  the  judicial  authorities  or  of  the  officials  determined  by 
special  provisions^). 

363.  With  the  exception  of  the  oases  mentioned  in  the  second  para- 
graph of  article  361,  the  carrier  shall  be  obliged  to  dehver  the  goods  transported 
in  the  same  condition  in  which  they  were  at  the  time  of  their  receipt,  according 
to  the  bUl  of  lading,  without  impairment  or  damage,  and  if  he  shall  fail  to  do  so 
he  shall  be  obhged  to  pay  the  value  which  the  goods  not  dehvered  may  have  at 
the  place  where  they  should  have  been  delivered  and  at  the  time  the  delivery 
should  have  taken  place. 

If  delivery  should  be  made  of  a  portion  of  the  goods  transported,  the  con- 
signee may  refuse  to  accept  them  upon  establishing  that  he  cannot  make  use  thereof 
without  the  remainder  2). 

364.  If  the  damage  referred  to  in  article  361  should  result  only  in  a 
reduction  in  the  value  of  the  merchandise,  the  obligation  of  the  carrier  shall  be 
reduced  to  the  payment  of  the  difference  in  value,  as  determined  by  experts^). 

365.  If  the  damage  sustained  should  render  the  goods  unsuitable  for 
sale  or  the  use  to  which  they  are  destined,  the  consignee  shall  not  be  obliged  to 
receive  them,  and  may  relinquish  them  to  the  carrier,  and  demand  payment  therefor 
at  the  market  price  on  that  day. 

If  the  damaged  goods  shall  include  some  in  good  condition  and  without  any 
defect  whatsoever,  the  foregoing  provisions  shall  apply  to  the  damaged  goods, 
and  the  consignee  shall  receive  the  undamaged  merchandise,  the  segregation  being 
made  by  distinct  and  separate  articles,  no  object  being  divided  for  the  purpose, 
unless  the  consignee  shall  prove  the  impossibility  of  making  proper  use  thereof  in 
this  form. 

The  same  provisions  shall  apply  to  merchandise  in  bales  or  packages,  as  to 
the  packages  which  appear  undamaged*). 

366.  The  claim  against  the  carrier  for  any  damage  or  injury  found  upon 
opening  the  packages  may  be  made  at  any  time  within  twenty-four  hours  after  the 
receipt  of  the  merchandise,  provided  that  the  indications  of  the  damage  or  injury 
on  which  the  claim  is  based  cannot  be  observed  from  the  outside  of  such  packages, 
but  otherwise  such  claim  shall  be  admitted  only  at  the  moment  of  the  receipt^). 


1)  As  to  the  sale  referred  to  herein,  see  note  to  article  269.  According  to  a  decision  of  the 
Supreme  Court  of  Spain  of  April  27,  1876,  damages  lie  in  a  transportation  contract  when 
a  robbery  which  could  have  been  avoided  takes  place. 

2)  Art.  363  and  articles  364  and  365  which  follow  it,  in  determining  the  obligations  of  the 
carrier  and  what  he  is  to  pay  to  the  owner  in  the  event  of  the  loss  or  damage  of  the  goods,  do  not 
exclude  compensation  for  other  damages.  (Decision  of  the  Supreme  Court  of  Spain  of  November 
19,  1888.) 

The  loss  of  goods  constitutes  merely  an  indefinite  delay,  for  which  reason  the  damages 
cannot  exceed  the  market  price  of  the  merchandise  on  the  day  and  at  the  place  of  delivery. 
(Decision  of  the  Supreme  Court  of  Spain  of  March  2,  1892.) 

See  preceding  note. 

3)  The  experts  must  be  appointed  as  prescribed  in  article  1278  of  the  Law  of  Civil  Pro- 
cedure. 

*)  See  note  to  art.  363. 

The  Supreme  Court  of  Spain  reversed  and  set  aside  a  judgment  whereby  a  company  had 
been  adjudged  to  pay  without  any  distinction,  the  value  of  three  bales  of  hides  of  which  a  con- 
signment consisted,  and,  in  addition,  50%  as  damages,  it  having  been  established  that  of  the 
three  bales  one  arrived  intact  and  from  the  other  two  the  fine  hides  had  been  removed  and  the 
coarse  ones  left,  while  the  impossibility  of  using  those  left  without  the  others  was  not  prov- 
ed, thus  violating  the  provisions  of  this  article  and  the  last  paragraph  of  article  371,  which 
determines  the  procedure  for  establishing  the  measure  of  damages  in  such  a  case.  (Decision  of 
March  19,  1889.) 

6)  See  note  to  second  par.  of  art.  327. 
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After  the  expiration  of  the  periods  mentioned,  or  after  the  transportation 
charges  shall  have  been  paid,  no  claim  whatsoever  shall  lie  against  the  carrier 
based  on  the  condition  in  which  the  goods  transported  were  delivered  ^^). 

367.  If  any  doubts  or  controversies  should  arise  between  the  consignee 
and  the  carrier  as  to  the  condition  of  the  merchandise  transported  at  the  time 
of  its  delivery  to  the  former,  the  goods  shall  be  examined  by  experts  appointed 
by  the  parties,  and  a  third  expert,  in  the  event  of  disagreement,  to  be  appointed 
by  the  judicial  authority,  the  result  being  set  down  in  writing;  and  if  the  persons 
should  not  accept  the  decision  of  the  experts  and  should  not  settle  their  differ- 
ences, such  judicial  authority  shall  cause  the  merchandise  to  be  deposited  in  a 
safe  warehouse,  and  the  persons  interested  shall  assert  their  rights  as  they  may 
deem  proper 2).  , 

368.  The  carrier  shall  deliver  to  the  consignee,  without  any  delay  or 
obstacle  whatsoever,  the  merchandise  he  may  have  received,  by  the  mere  fact  of 
beiag  designated  in  the  bill  of  lading  to  receive  it ;  and  if  he  shall  fail  to  do  so, 
he  shall  be  liable  for  any  damages  caused  by  his  failure^). 

369.  If  the  consignee  shall  not  be  found  at  the  address  designated  in  the 
biU  of  lading,  or  shall  refuse  to  pay  the  freight  and  expenses,  or  to  receive  the 
goods,  the  deposit  of  the  goods  shall  be  ordered  by  the  municipal  judge,  where 
there  is  no  judge  of  first  instance,  subject  to  the  orders  of  the  consignor  or  sender, 
without  prejudice  to  third  persons  having  a  preferred  right,  such  deposit  produc- 
ing all  the  effects  of  deUvery*). 

370.  If  a  time  limit  for  the  delivery  of  the  goods  shall  have  been  fixed, 
it  must  be  made  within  such  time,  and  upon  a  failure  to  do  so,  the  carrier  shall 
pay  the  compensation  stipulated  in  the  bill  of  lading,  without  the  consignor  or  the 
consignee  being  entitled  to  anything  additional. 

If  no  compensation  shall  have  been  stipulated,  and  the  delay  shall  exceed  the 
time  previously  fixed  in  the  bill  of  ladiag,  the  carrier  shall  be  hable  for  any  damages 
the  delay  may  have  caused. 

371.  In  cases  of  delay  due  to  the  fault  of  the  carrier,  to  which  the  pre- 
ceding articles  refer,  the  consignee  may  abandon  the  transported  goods  to  the 
carrier,  advising  him  of  his  action  in  writiag  before  the  arrival  of  the  goods  at  the 
point  of  their  destination. 

When  such  abandonment  shall  take  place,  the  carrier  shall  pay  the  fuU  value 
of'  the  goods  as  if  lost  or  mislaid. 

If  the  abandonment  be  not  made,  the  damages  for  the  delay  shall  not  exceed 
the  current  price  which  the  goods  transported  would  have  brought  on  the  day 
and  at  the  place  of  delivery;  this  provision  being  also  observed  in  all  other  cases 
in  which  such  damages  lie  8). 

372.  The  valuation  of  the  goods  for  which  the  carrier  is  to  pay  in  the 
event  of  such  goods  being  lost  or  mislaid,  shall  be  governed  by  the  declaration 
made  in  the  bOl  of  lading,  and  the  consignor  shall  not  be  allowed  to  offer  any  evidence 

1)  The  Supreme  Court  of  Spain  held  in  a  decision  of  April  16,  1875,  that  when  a  consignee 
receives  the  merchandise  transported  and  damages  for  delay,  paying  the  freight  charges 
without  protest,  all  actions  against  the  carrier  are  extinguished. 

2)  See  note  to  art.  248. 

3)  The  Supreme  Court  of  Spain  held  in  a  decision  of  October  5,  1876,  with  regard  to  article 
221  of  the  former  Code  of  1829,  which  agrees  with  this  article,  that  although  such  article  provides 
that  the  carrier  shaJ  not  be  authorized  to  inquire  into  the  title  under  which  the  consignee  receives 
the  goods  transport  ed,  and  must  deliver  them  without  delay  or  obstacle  whatsoever  by  the  mere 
fact  of  his  being  designated  in  the  bill  of  lading  to  receive  them,  becoming  liable  upon  his  failure 
to  do  so  for  any  damages  caused  the  owner  by  reason  of  the  delay,  this  provision  must  be  con- 
strued in  general  terms  and  as  applicable  to  ordinary  cases  in  which  there  is  no  insuperable 
material  or  legal  obstacle  in  the  way  of  the  delivery,  being  furthermore  subordinated  to  the  pro- 
visions of  article  223  (370)  of  the  said  Code. 

*)  See  note  to  art.  248. 

5)  The  provisions  of  this  article  do  not  apply  when  the  goods  are  not  to  be  sold  at  the  place 
of  delivery,  but  consist  of  samples  which  have  no  value  in  themselves,  except  as  a  means  of  making 
sales.    (Decision  of  the  Supreme  Court  of  Spain  of  March  27,   1890.) 

The  exercise  of  the  right  granted  by  this  article  of  abandoning  merchandise  received  after 
the  time  due,  the  price  of  the  merchandise  having  been  fixed  and  accepted  by  both  con- 
tracting parties,  excludes  all  claims  for  damages,  which  may  be  demanded  only  if  the  aban- 
donment is  not  made.    (Decision  of  the  Supreme  Court  of  Spain  of  September  28,   1895.) 

See  also  note  to  article  365. 
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to  the  effect  that  the  merchandise  declared  included  articles  of  greater  value, 
or  coin. 

Horses,  cars,  vessels,  equipment,  and  aU  other  principal  and  accessory  means 
of  transportation,  shall  be  specially  bound  in  favor  of  the  consignor,  although 
with  relation  to  railroads  such  obhgation  shall  be  subject  to  the  provisions  of  the 
laws  granting  the  concessions  regarding  property  and  the  provisions  of  this  Code 
as  to  the  manner  and  form  of  issuing  writs  of  attachment  and  execution  against 
such  companies  1). 

373.  A  carrier  who  shall  deUver  merchandise  to  a  consignee  under  agree- 
ments or  services  in  combination  with  other  carriers,  shall  assume  the  obUgations 
of  the  carriers  who  may  have  preceded  him  in  the  transportation,  without  pre- 
judice to  his  right  of  action  against  the  latter  if  he  was-  not  directly  responsible 
for  the  fault  on  which  the  claim  of  the  consignor  or  consignee  may  be  based. 

The  carrier  making  the  deUvery  shall  likewise  assume  all  the  rights  of  action 
and  rights  of  the  carriers  who  may  have  preceded  him  in  the  transportation. 

The  consignor  and  the  consignee  shall  have  a  right  of  action  against  the  carrier 
who  may  have  executed  the  transportation  contract,  or  against  the  other  carriers 
who  may  have  received  the  goods  transported  without  reservation. 

The  reservations  made  by  the  latter  shall  not  release  them,  however,  of  the 
liability  they  may  have  incurred  through  their  own  acts. 

374.  The  consignees  to  whom  the  consignment  may  have  been  made  cannot 
delay  the  payment  of  the  transportation  charges  and  expenses  upon  the  goods 
they  may  receive,  beyond  twenty -four  hours  after  their  dehvery;  and  in  case 
of  delay  in  making  tMs  payment,  the  carrier  may  demand  the  judicial  sale  of  a 
sufficient  amount  of  the  goods  transported  by  him  to  cover  the  transportation 
charges  and  the  expenses  he  may  have  incurred  2). 

375.  The  goods  carried  shall  be  specially  liable  for  the  transportation 
charges  and  the  expenses  and  fees  incurred  in  connection  with  the  goods  while 
in  transit  or  until  the  moment  of  their  delivery. 

This  special  right  shall  be  prescribed  eight  days  after  delivery  shall  have  been 
made,  and  thereafter  the  carrier  shall  have  no  right  of  action  other  than  that  of 
an  ordinary  creditor. 

376.  The  prior  right  of  the  carrier  to  the  payment  of  his  claim  for  the 
transportation  and  expenses  of  the  goods  delivered  to  the  consignee,  shall  not 
be  affected  by  the  bankruptcy  of  the  latter,  provided  he  brings  his  action  within 
the  eight  days  mentioned  in  the  foregoing  article. 

377.  The  carrier  shaU  be  liable  for  all  the  consequences  which  his  failure 
to  comply  with  the  laws  and  regulations  of  the  public  administration,  throughout 
the  journey  and  upon  his  arrival  at  their  point  of  destination,  may  entail, 
unless  his  fault  shall  be  due  to  his  having  been  led  into  error  by  false  state- 
ments on  the  part  of  the  consignor  in  the  declaration  of  the  merchandise. 

If  the  carrier  shall  have  acted  under  a  formal  order  of  the  consignor  or 
consignee  of  the  merchandise,  both  shall  be  Uable. 

378.  Transport  agents  shall  be  required  to  keep  a  special  register  with  the 
formaUties  prescribed  by  article  36,  in.  which  they  shall  enter,  in  progressive  order 
of  numbers  and  dates,  aU  goods  of  which  they  take  charge  for  transportation,  setting 
forth  the  details  required  by  articles  350  et  seq.  for  the  respective  bills  of  lading. 

379.  The  provisions  of  articles  349  et  seq.  shah  be  understood  to  apply 
Ukewise  to  persons  who,  although  not  personally  conducting  the  transportation 
of  commercial  goods,  contract  to  do  so  through  others,  either  as  contractors  for 
a  special  and  specific  operation,   or  as  carriage  and  transportation  agents. 

In  either  case  they  shall  be  subrogated  to  the  carriers  themselves,  with  respect 
to  the  obUgations  and  habihty  of  the  latter,  as  well  as  to  their  rights  3). 

1)  See  article  190  of  this  Code. 

With  regard  to  railroads,  see  Chapter  XV  of  CivU  Order  No.  34,  Headquarters  Division 
of  Cuba,  series  of  1902,  inserted  in  the  Addition  following  article  941. 

2)  With  regard  to  the  procedure  to  be  employed  for  the  recovery  of  the  expenses  and 
transportation  charges  on  merchandise,  see  article  1542  of  the  Law  of  Civil  Procedure. 

3)  Actions  arising  from  transportation  contracts  may  be  brought,  as  the  consignor  or  con- 
signee may  elect,  against  the  company  which  received  the  merchandise  or  against  that  which 
should  have  delivered  it,  before  the  authority  of  competent  jurisdiction  in  either  place.  (De- 
cision of  the  Supreme  Court  of  Spain  of  March  18,  1889.) 
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(In  the  following  addition  relating  to  railroads,  the  provisions  of  a  general  character  govern- 
ing the  rights   and  obligations   of  the  contracting  parties  are  inserted,  and  everything  of  a 
temporary  or  administrative  character  has  been  omitted,  as  otherwise  it  would  be  necessary 
to  include  herein  the  entire  legislation  relating  to  railroads.) 

Addition. 

General  provisions  relating  to  contracts  for  transportation  by  railroads,  con- 
tained in  the  civil  orders  of  the  Military  Government  regulating  such  matters. 

Civil  order  No.  34,  Series  of  1902. 

Gha'pter  II.     The  Railroad  Commission. 

XVIII.  Each  Railroad  Company  shaU  submit  to  the  Commission  for  approval 
working  rules  and  regulations  for  the  government  of  its  train  and  station  service, 
for  the  conduct  of  its  traffic,  and  for  the  proper  care  of  its  tracks,  bridges,  and  other 
appurtenances,  and  the  Commission  may  reject,  alter,  amend  or  add  to  any  such 
rules  and  regulations  after  the  Railroad  Company  shall  have  been  given  an  oppor- 
tunity to  be  heard  in  regard  thereto. 

The  working  rules  and  regulations  referred  to  in  the  last  preceding  paragraph 
shall  include  those  designated  for  the  government  of  the  employees  of  Railroad 
Companies,  and  such  employees  shall  also  have  opportunity  to  be  heard  before 
the  Commission  personally  or  by  their  representatives  in  regard  to  such  rules  and 
regulations. 

XIX.  After  the  approval  of  such  rules  and  regulations  they  shall  have  the 
force  of  law,  and  such  rules  and  regulations  may  be  altered  or  amended  at  any 
time  by  resolution  of  the  Board  of  Directors  of  the  Railroad  Company  with  the 
approval  of  the  Commission,  and  they  may  be  altered  or  amended  by  the  Commission 
at  any  time  after  giving  the  Company  an  opportunity  to  be  heard  in  opposition  to 
such  alteration  or  amendment. 

XX.  Maximum  tariffs  fixing  the  rates  of  carrying  and  conveying  passengers, 
baggage,  parcels,  merchandise  and  cattle,  as  well  as  of  toUs  and  rates,  traffic  ar- 
rangements and  trans-shipment  of  freight  and  passengers  with  any  connecting 
line  shall  be  prepared  by  each  Railroad  Company  in  the  form  prescribed  by  the 
Commission  and  shall  be  submitted  to  the  Commission  for  approval,  and  the  Com- 
mission shall  in  the  first  instance  have  the  power  to  alter  or  amend  such  tariffs, 
after  giving  the  Company  an  opportunity  to  be  heard;  and  thereafter  at  inter- 
vals of  not  less  than  two  years  such  tariffs  shall  be  subject  to  the  revision  of  the 
Commission. 

Immediately  after  the  Raihoad  Commission  shall  have  approved  the  tariff 
of  a  Railroad  Company  fixing  its  rates  for  carrying  and  conveying  passengers, 
baggage,  parcels,  merchandise  and  cattle,  the  Commission  shall  cause  such  tariffs 
to  be  published  in  the  Gazette  of  Havana.  Such  Railroad  Company  shall  post  the 
same  in  prominent  places  in  its  stations  before  such  tariffs  shall  go  into  effect 
and  failure  to  comply  with  this  requirement  shall  be  punished  by  a  fine  of  not 
less  than  fifty  nor  more  than  two  hundred  dollars  for  each  offence,  which  fine  shall 
be  imposed  by  the  RaUroad  Commission  and  collected  by  any  Municipal  Judge 
of  the  City  of  Havana  and  paid  into  the  Fund  of  the  Railroad  Commission. 

XXI.  The  tariff  rates  as  to  merchandise  and  cattle  shall  be  based  on  such 
classification  as  may  be  prescribed  by  the  Commission  and  such  classification 
may  from  time  to  time,  at  intervals  of  not  less  than  two  years,  be  altered  or  amended 
by  the  Commission,  after  giving  the  parties  interested  an  opportunity  to  be  heard. 

Chapter  XII.  Maintenance  and  operation  of  railroads. 
I.  Every  Railroad  Company  shall  start  and  run  its  regular  trains  for  the 
transportation  of  passengers  and  property  as  near  as  practicable  at  regular 
hours  fixed  by  public  notice,  and  shall  furnish  sufficient  accommodations  for  the 
transportation  of  all  passengers  and  property  as  are  within  a  reasonable  time  pre- 
viously thereto  offered  for  transportation  at  the  place  of  starting,  and  at  the 
connections  of  other  railroads,  and  at  the  usual  stopping  •places  estabHshed  for 
receiving  and  discharging  way  passengers  and  freight  for  the  trains;  and  shall 
take,  transport  and  discharge  such  passengers  and  property  at,  from  and  to  such 
places  on  the  payment  of  the  toU,  freight  or  fare  therefor. 
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II.  It  shall  be  the  duty  of  Railroad  Corporations  to  provide  for  the  redemption 
at  its  main  office  of  the  whole  or  such  parts  or  coupons  of  any  ticket  or  tickets, 
that  may  have  been  sold,  as  the  purchaser,  for  any  reason,  has  not  used  and  does 
not  desire  to  use,  at  a  rate  which  shall  be  equal  to  the  difference  between  the  price 
paid  for  the  whole  ticket  and  the  cost  of  a  ticket  between  the  points  for  which 
the  proportion  of  said  ticket  was  actually  used;  and  the  sale  by  any  person,  of  the 
unused  portion  of  any  ticket,  otherwise  than  by  the  presentation  of  the  same  for 
redemption,  as  provided  for  iu  this  section,  shall  be  deemed  to  be  a  violation  of  the 
provisions  of  this  Order  and  shall  be  punished  as  herein  set  forth. 

III.  Every  Railroad  Corporation  whose  road,  at  or  near  the  same  place,  con- 
nects with  or  is  intersected  by  two  or  more  railroads  competing  for  its  business, 
shall  fairly  and  impartially  afford  to  each  of  such  connecting  or  intersecting  roads 
equal  terms  of  accommodation,  privileges  and  facilities  in  the  transportation  of 
cars,  passengers,  baggage  and  freight,  and  express  matter,  over  and  upon  its  roads, 
and  over  and  upon  their  roads,  equal  facilities  in  the  interchange  and  use  of  passengers, 
baggage,  freight  and  other  cars,  required  to  accommodate  the  business  of  each 
road,  and  in  furnishing  passage  tickets  to  passengers  who  may  desire  to  make  a 
continuous  trip  over  any  part  of  its  roads  and  either  of  such  connecting  roads. 
The  Railroad  Commission  may,  upon  application  of  the  Corporation  owning  or 
operating  either  of  the  connecting  or  intersecting  roads,  and  upon  fourteen  days 
notice  to  the  Corporation  owning  or  operating  the  other  road,  prescribe  such  regu- 
lations as  will  secure,  in  its  judgment,  the  enjoyment  of  equal  privileges,  accommo- 
dations and  facilities  to  such  connecting  or  intersecting  roads  as  may  be  required 
to  accommodate  the  business  of  each  road,  and  the  terms  and  conditions  upon 
which  the  same  shall  be  afforded  to  each  road. 

IV.  Passengers  holding  first-class  tickets  shall  be  entitled  to  carry  free  fifty 
kilograms  of  personal  baggage;  those  holding  lower-class  tickets  thirty  kilograms 
of  personal  baggage. 

By  personal  baggage  is  to  be  understood  ordinary  wearing  apparel,  bicycles, 
and  such  articles  as  may  be  required  by  persons  practising  any  profession  or  trade; 
it  being  further  understood  that  such  last  named  articles  are  only  to  be  accepted 
by  the  conveying  Railroad  Company  when  contained  in  such  receptacles  as  will 
safely  contain  the  same  for  purposes  of  transportation,  and  that  the  Railroad 
Company  shall  not  be  liable  beyond  the  extent  of  one  hundred  dollars  in  gold 
on  every  fifty  kilograms  of  weight  of  such  baggage,  unless  the  owner  thereof  shall 
upon  offering  the  same  for  transportation  declare  the  contents  thereof  and  pay 
therefor  by  way  of  insurance  for  the  additional  amoimt  of  responsibility  to  be 
assumed,  at  such  rate  or  rates  as  may  be  charged  by  said  Company  therefor,  not 
to  exceed  the  legal  rates  for  carrjong  fifty  kilograms  of  goods  or  merchandise  on 
the  railroad  of  said  Company,  for  every  two  hundred  dollars  of  additional  respon- 
sibility assumed  on  each  fifty  kilograms  of  such  goods,  merchandise,  or  baggage 
and  at  this  rate  for  a  greater  or  less  quantity. 

V.  Railroad  Companies  shall  not  be  required  to  accept  for  transportation 
money,  securities,  jewelry,  or  other  articles  of  extraordinary  value  rmless  there 
be  no  Express  service  provided  for  such  purposes,  but  if  such  Express  service  be 
not  provided  the  Railroad  Companies  shall  carry  such  valuables  on  their  regular 
passenger  trains,  charging  therefor  the  usual  Express  rates. 

VI.  Railroad  Corporations  shall  have  power  to  carry  over  their  lines  of  rail- 
road property  known  as  Express  matter,  such  as  money,  jewelry  and  other  articles 
of  extraordinary  value,  or  other  property  the  handling  or  transportation  of  which 
is  attended  with  extraordinary  expense  or  risk  and  requires  extraordinary  care, 
including  parcels  and  all  things  generally  and  ordinarily  classed  as  Express  matters, 
at  such  rates  as  may  be  approved  by  the  Railroad  Commission,  or  to  delegate 
or  lease  the  conveyance  of  such  Express  matter  to  Express  Companies,  but  con- 
tracts with  Express  Companies  shall  not  be  exclusive  and  prevent  the  transpor- 
tation of  Express  matter  over  their  Unes  by  other  Express  Companies  on  Kke  terms. 

VII.  Every  Railroad  Company  which  runs  trains  upon  its  railroad  for  the  con- 
venience of  passengers,  shall  provide  and  cause  to  be  used  in  and  upon  such  trains 
such  known  apparatus  and  arrangements  as  best  afford  good  and  sufficient  means 
of  immediate  communication  between  the  conductors  and  the  engineers  of  such 
trains  while  the  trains  are  in  motion,  and  good  and  sufficient  means  of  applying, 
by  the  power  of  the  steam  or  otherwise,  at  the  will  of  the  engineer  or  other  person 
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appointed  to  such  duty,  the  brakes  to  the  wheels  of  the  locomotive  or  tender,  or 
both  or  of  all  or  any  of  the  cars  composing  the  trains,  and  of  disconnecting  the 
locomotive,  tender  and  cars  from  each  other  by  any  such  power  or  means,  and 
also  such  apparatus  and  arrangements  as  to  best  and  most  securely  place  and 
fix  the  seats  and  chairs  in  the  cars  and  carriages,  and  every  Railroad  Company 
which  fails  to  comply  with  any  of  the  provisions  of  this  section  shall  forfeit  to  the 
Fund  of  the  Railroad  Commission  a  sum  not  exceeding  twenty  dollars  for  every 
day  during  which  such  default  continues,  and  shaU,  as  well,  be  liable  to  pay  to  all 
such  persons  as  are  injured  by  reason  of  non-compliance  with  these  provisions, 
or  to  their  representatives,  such  damages  as  they  are  legally  entitled  to. 

VIII.  Every  Railroad  Corporation  shall  provide  each  closed  car  in  use  in  every 
passenger  train  regularly  used  upon  a  railroad  with  a  water  closet  constructed  to 
prevent  infection  as  far  as  possible,  and  a  suitable  receptacle  for  water,  with  a 
cup  or  drinking  utensil  attached  to  or  near  such  receptacle,  and  to  keep  such 
receptacle,  while  the  car  is  in  use,  constantly  supphed  with  good  water.  Every 
Corporation,  person  or  persons,  operating  such  railroad,  and  violating  the  pro- 
visions of  this  section  shall  be  liable  to  a  penalty  of  twenty  five  doUars  for  each 
day  that  it  shall  omit  or  neglect  to  comply  with  any  such  provisions,  which  sum 
shall  be  paid  to  the  Fund  of  the  Railroad  Commission. 

IX.  Every  locomotive  engine  shaU  be  furnished  with  a  bell  of  at  least  thirty 
pounds  weight,  and  with  a  steam  whistle  and  the  bell  shaU  be  rung  or  the  whistle 
sounded  at  the  distance  of  at  least  300  meters  from  every  place  at  which  the  rail- 
road crosses  any  public  highway,  and  be  kept  ringing  or  be  sounded  at  short  inter- 
vals until  the  engine  has  crossed  such  highway;  and  the  Company  shall,  for  each 
neglect  to  comply  with  the  provisions  of  this  section,  incur  a  penalty  of  ten  dollars, 
to  go  to  the  Fund  of  the  Railroad  Commission,  and  shall  also  be  hable  for  aU  damages 
sustained  by  any  person  by  reason  of  such  neglect;  and  a  moiety  of  such  penalty 
and  damages  shall  be  chargeable  to  and  collected  by  the  Company  from  the  engineer 
who  has  charge  of  such  engine,  and  who  neglects  to  soimd  the  whistle  or  ring  the 
bell  as  aforesaid. 

X.  It  shall  be  the  duty  of  every  Company  or  person  using  steam  locomotives 
in  the  operation  of  any  railroad  to  provide  such  locomotives  with  screens  and 
every  other  necessary  and  practicable  apphance  to  prevent  the  escape  of  sparks 
or  live  coals  from  such  locomotives  and  to  use  aU  other  practicable  means  to  prevent 
the  spread  of  fire  from  the  railway  to  any  adjacent  property  of  any  description. 

XI.  The  Railroad  Commission  shall  have  power,  after  hearing  the  Railroad  Com- 
pany to  regulate  the  speed  of  passenger  or  freight  trains  running  through  the  streets  or 
highways  of  cities,  towns  or  villages  in  cases  where  the  line  of  the  Railroads  is  not 
fenced  in  or  there  are  not  gates  or  flagn  at  crossings  of  such  streets  or  highways. 

XII.  Any  Railroad  Corporation  may  contract  with  any  person,  association  or 
Corporation  for  the  hauling  by  the  special  or  regular  trains  of  said  Railroad  Cor- 
poration, the  parlor,  drawing-room  or  sleeping  car  or  cars,  of  such  person,  asso- 
ciation or  corporation,  in  which  extra  accommodations  shall  be  ftimished,  for 
which  said  person,  association  or  corporation  furnishing  such  parlor,  drawing- 
room  or  sleeping  car  or  cars,  may  charge  for  the  carriage  and  transportation  of 
persons  and  property  therein  a  reasonable  compensation  for  such  extra  accommo- 
dation, in  addition  to  the  fare  and  charges  allowed  by  law  for  the  carriage  and 
transportation  of  passengers  and  property  in  the  ordinary  first-class  oars  of  said 
Railroad  Corporation.  But  said  RaUroad  Corporation  so  contracting  shall  be  liable 
in  the  same  way  and  to  the  same  extent  as  if  the  said  car  or  cars  were  owned  by 
it,  and  shall  furnish  sufficient  ordinary  cars  for  the  reasonable  accommodation 
of  the  travelling  pubhc.  In  case  the  Railroad  Corporation  shall  itself  furnish  such 
extra  accommodation  it  shall  be  allowed  to  make  a  charge  therefor  additional 
to  its  ordinary  first-class  rate  of  transportation. 

XIII.  Every  employee  of  the  Company  employed  in  a  passenger  train  or  at 
a  station  for  passengers,  shall  wear  upon  his  hat  or  cap  a  badge,  which  shall  in- 
dicate his  office,  and  he  shall  not,  without  such  badge,  be  entitled  to  demand  or 
receive  from  any  passenger  any  fare  or  ticket,  or  to  exercise  any  of  the  powers 
of  his  office,  or  to  interfere  with  any  passenger  or  his  baggage  or  property. 

XIV.  Train  conductors,  chiefs  of  station,  station  guards,  road  guards  and  gate- 
keepers employed  by  the  Company  while  on  duty  shall  exercise  the  powers  of  the 
members  of  the  police  force. 
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XV.  Every  passenger  who  refuses  to  pay  his  fare  may,  by  the  conductor  of 
the  train  and  employees  of  the  Company,  be  put  out  of  the  train,  with  his  baggage, 
at  a  usual  stopping-place  or  near  any  dwelling-house,  as  the  conductor  elects,  the 
conductor  first  stopping  the  train  and  using  no  unnecessary  force. 

XATT.  Checks  or  tags  shall  be  affixed  by  an  agent  or  employee  to  every  parcel 
of  baggage  having  a  handle,  loop  or  fixture  of  any  kind  thereupon,  delivered  to 
such  agent  or  employees  for  transportation,  and  a  duplicate  of  such  check  or  tag 
shall  be  given  to  the  passenger  delivering  the  same,  or  a  receipt  for  such  baggage 
shall  be  given,  as  the  Company  may  elect. 

XVn.  If  such  check,  tag,  or  receipt  is  refused  on  demand,  the  Company  shall 
pay  to  such  passenger  the  sum  of  ten  dollars,  which  shall  be  recoverable  in  a  civil 
action;  and  no  fare  or  toU  shall  be  collected  or  received  from  such  passenger,  and 
if  he  has  paid  his  fare  the  same  shall  be  refunded  by  the  conductor  in  charge  of 
the  train. 

XVIII.  The  Company  may  refuse  to  take  any  package  or  parcel  which  it  suspects 
to  contain  goods  of  a  dangerous  nature,  or  may  require  the  same  to  be  opened  to 
ascertain  the  fact,  and  the  Company  shall  not  carry  any  such  goods  of  a  dangerous 
nature  except  in  cars  specially  designated  for  that  purpose,  on  each  side  of  which 
shall  plainly  appear  in  large  letters  the  words,  "Dangerous  explosives;"  and  for 
each  neglect  to  comply  with  the  provisions  of  this  section,  the  Company  shall 
incur  a  penalty  of  five  hundred  doUars  to  be  paid  to  the  Fund  of  the  Railroad  Com- 
mission. 

XIX.  In  all  cases  where  the  consignee  of  perishable  goods,  wares  and  merchan- 
dise transported  by  any  Railroad  Company,  and  stiU  in  possession  of  such  Com- 
pany, cannot  be  found,  or  shall  neglect  or  refuse  to  receive  the  same,  or  to  pay 
the  costs  and  expenses  of  the  transportation  thereof,  appUcation  may  be  made 
in  writing  by  said  Company  or  its  agents  to  the  Municipal  Judge  of  the  District 
where  the  station  is  situated  upon  proof  that  said  goods,  wares  and  merchandise 
have  been  transported  by  said  Company,  and  are  perishable,  that  the  consignee 
thereof  cannot  be  found,  or  neglects  or  refuses  to  receive  the  same,  or  to  pay  the 
costs  and  expenses  of  the  transportation  thereof,  and  thereupon  he  shall  issue 
an  order  under  his  hand  and  seal  permitting  the  sale  of  the  said  goods,  wares  and 
merchandise  by  pubHc  vendue,  at  the  time  and  place  therein  named,  due  notice 
whereof  shall  be  given  by  advertisement  signed  by  said  Judge,  at  such  places  and 
for  such  time  as  said  Judge  shall  direct,  and  there  shall  be  no  appeal  from  the 
decision  of  said  Judge. 

XX.  The  fees  of  said  Court  and  the  cost  and  expenses  of  said  transportation 
shall  first  be  paid  out  of  the  proceeds  of  said  sale,  and  the  balance  (if  any)  shall 
be  deposited  by  the  Judge,  who  shall  pay  the  same  to  the  person  entitled  thereto, 
if  claimed  by  such  person  or  persons  within  two  years,  made  upon  due  proof  of 
said  claims,  and  if  the  same  is  not  claimed  in  two  years  he  shall  pay  the  same  into 
the  Fund  of  the  Railroad  Commission. 

XXI.  It  shall  be  lawful  for  any  Railroad  to  apply  to  the  Municipal  Judge  of 
the  District  where  the  station  is  situated  for  the  sale  at  public  auction  of  aU  articles 
of  freight  or  baggage,  transported  by  such  Company  to  any  station  on  its  railroad, 
which  may  have  remained  at  such  station  for  six  months  or  over  and  not  called 
for  by  the  owner  or  consignee  or  when  the  owner  or  consignee  cannot  be  found 
or  is  unknown;  and  may  make  like  appUcation  to  such  Judge  for  the  sale  of  all 
articles  of  a  perishable  nature  in  two  days,  if  such  articles  would  depreciate  in 
value  by  being  longer  kept,  and  such  Judge  shall  issue  a  like  order  and  direct  the 
same  procedure  as  provided  in  the  next  preceding  paragraph  of  this  Order.  The 
proceeds  of  said  sale  shall  go  first  to  defray  the  cost  and  expenses  of  said  sale,  and 
then  to  the  account  of  freight  and  charges  of  the  Railroad  Company,  on  said  ar- 
ticles of  freight  and  baggage,  and  the  balance,  if  there  be  any,  shall  be  deposited 
with  said  Judge  and  be  disposed  of  as  provided  in  the  last  preceding  paragraph 
of  this  Order. 

XXII.  When  any  freight  may  have  been  carried  over  any  railroad,  and  deUvered 
by  the  Company  at  any  point  specified  by  the  shippers  other  than  the  railroad 
station  of  the  Company,  the  said  Company  shall  not  be  responsible  for  the  safety 
and  security  thereof. 

XXIII.  Any  Railroad  Corporation  shall,  when  applied  to  by  the  Postmaster- 
General  or  official  acting  in  such  capacity  convey  the  mails  of  the  Island  of  Cuba 
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on  its  road,  and  in  case  such  Corporation  and  the  Postmaster- General  or  official 
acting  in  such  capacity  shall  not  agree  as  to  the  rate  of  transportation  therefor, 
and  as  to  the  time,  rate  of  speed,  manner  and  condition  of  carrying  the  same, 
the  Railroad  Commission  shall  fix  the  prices,  terms  and  conditions  therefor,  after 
giving  the  Corporation  reasonable  opportunity  to  be  heard  and  with  appeal  to  the 
Supreme  Court  as  provided  herein  for  other  cases  on  appeal  to  that  Court.  Such 
prices  shall  be  not  less  for  carrying  such  mails  in  the  regular  passenger  trains  than 
the  amount  which  such  Corporation  would  receive  as  freight  on  a  like  amount 
of  merchandise  transported  in  their  merchandise  trains,  and  a  fair  compensation 
for  the  postoffice  car.  If  the  Postmaster- General  or  official  acting  in  such  capa- 
city shall  require  the  maU  to  be  carried  at  other  hours,  or  at  a  higher  speed  than 
the  passenger  trains  are  run,  the  Corporation  shall  furnish  an  extra  train  for  the 
maU  and  be  allowed  extra  compensation  therefor. 

XXIV.  Every  Railroad  Corporation  refusing  or  neglecting  to  comply  with  any 
provision  of  this  section  shall  forfeit  to  the  Fund  of  the  Railroad  Commission  fifty 
dollars  for  every  day  such  neglect  or  refusal  continues. 

XXV.  In  case  of  denial  or  any  lack  of  payment  on  demand  of  the  toUs  or  rates 
or  any  part  thereof,  fixed  for  the  whole  or  for  any  particular  portions  of  the  rail- 
roads of  Railroad  Corporations,  the  same  shall  be  recoverable  in  the  Court  of  the 
Municipal  Judge  at  the  District  where  the  station  is  situated  at  which  are  the 
articles  of  freight  or  baggage  upon  which  such  tolls  or  rates  are  payable;  or  the 
agents  or  employees  of  the  Company  may  seize  the  goods  for  in  respect  whereof 
such  toUs  or  rates  are  payable  and  may  detain  the  same  until  payment  thereof 
and  in  the  meantime  the  said  goods  shall  be  at  the  risk  of  the  owners  thereof.  If 
the  toUs  or  rates  are  not  paid  within  six  weeks,  the  Company  may  apply  to  such 
Judge,  who  shall  proceed  in  the  manner  prescribed  hereinbefore  for  the  sale  of 
perishable  goods,  and  sell  the  same  or  any  part  of  such  goods,  and  after  paying 
all  reasonable  charges,  expenses  and  costs,  shall  deliver  the  surplus,  if  any,  or 
such  of  the  goods  as  remain  unsold  to  the  person  entitled  thereto,  and  if  no  such 
person  shall  appear  to  make  claim  thereto  he  shall  pay  the  proceeds  from  such 
goods  to  the  Fund  of  the  Railroad  Commission. 

XXVI.  No  person  injured  while  on  the  platform  of  a  car,  or  on  any  baggage, 
wood  or  freight  car,  in  violation  of  the  printed  regulations  posted  up  at  the  time, 
shall  have  any  claim  in  respect  of  the  injuries,  if  room  inside  of  a  passenger  car, 
sufficient  for  the  proper  accommodation  of  the  passengers,  was  available  at  the  time. 

Chapter  XIII.     General  restrictions  in  operating  railroads. 

I.  No  Railroad  Corporation  shall  make  or  give  any  secret  special  toll,  rate, 
rebate,  drawback  or  concession  to  any  person  or  Company;  and  every  Company 
shall  on  the  demand  of  any  person  make  known  to  him  any  special  rate,  rebate, 
drawback  or  concession  given  to  any  one. 

II.  All  toUs  on  Raiboads  within  the  Island  of  Cuba  shall  always  under  the 
same  circumstances  be  charged  equally  to  all  persons  and  at  the  same  rate,  whether 
per  ton,  per  kilometer  or  otherwise  in  respect  to  all  passengers  and  goods  and 
railway  cars  of  the  same  description  and  conveyed  or  propelled  by  a  Hke  railway 
car  or  engine,  passing  over  the  same  portion  of  the  hne  of  raUroad  and  no  reduc- 
tion or  advance  in  any  such  toUs  shall  be  made,  either  directly  or  indirectly,  in 
favor  of  or  against  any  particular  Company  or  person  traveling  upon  or  using  the 
railroad. 

III.  No  Company  in  fixing  any  toll  or  rate  shall,  under  hke  conditions  and 
circumstances,  make  any  unjust  or  partial  discrimination  between  different  localities. 

IV.  In  justifiable  cases  of  competition  or  for  other  causes,  the  Railroad  Com- 
mission shall  have  power  to  authorize  specially  in  each  case,  temporary  exceptions 
to  the  general  conditions  of  the  apphcation  of  tolls  or  rates. 

V.  Notwithstanding  the  estabhshment  of  maximum  tariffs  of  rates  and  toUs 
and  classification  of  freights  as  provided  in  Articles  20  and  21  of  Chapter  II  of 
this  Order  it  shall  be  imlawful  for  any  Railroad  Company  to  charge  or  enforce 
any  tmreasonable  or  unjust  toll,  rate,  or  classification  of  a  particular  kind  of  freight, 
or  to  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any 
person,  firm,  company,  corporation,  locality,  or  any  particular  description  of 
traffic,'  or  to  subject  any  person,  firm,  company,  corporation,  locahty  or  any  par- 
ticular description  of  traffic  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
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tage,  in  any  respect  whatsoever;  and  whenever,  upon  complaint  thereof  by  any 
interested  party,  the  Railroad  Commission  shaU  after  due  hearing  of  aU  parties, 
of  which  not  less  than  ten  days  notice  shall  be  given,  find  any  such  unlawful  toll, 
rate,  classification  of  a  particular  kind  of  freight,  preference  or  prejudice  to  exist, 
such  Commission  shall  have  authority  to  order  its  discontinuance,  and  to  sub- 
stitute in  such  order  the  rate,  toU,  classification  or  practice  which  shall  upon  the 
facts  appear  to  be  just  and  reasonable.  Provided  however,  that  an  appeal  may 
be  taken  from  such  order  of  the  Railroad  Commission  to  the  Supreme  Court,  sitting 
as  a  Court  of  Administration,  in  the  same  manner  and  to  the  same  effect  as  is 
provided  under  the  provisions  of  this  Order  for  other  appeals  to  such  Court,  and 
the  order  of  the  Commission  shall  not  in  any  case  be  binding  upon  the  Railroad 
Company  for  a  longer  period  than  six  months  from  the  time  it  shall  go  into  effect, 
but  such  order,  limited  in  application  to  six  months,  may  be  reissued  from  time 
to  time  by  the  Railroad  Commission  for  good  cause  shown  upon  further  complaint 
and  due  hearing,  subject  to  the  same  right  of  appeal  to  the  Supreme  Court  as  afore- 
said. In  aU  such  cases  due  weight  shall  be  given  by  the  Railroad  Commission  to 
the  fair  interest  of  the  RaUroad  Company  as  well  as  to  those  of  the  pubHc  and 
affected  shippers  and  communities;  and  whenever  wrongful  prejudice  or  disadvan- 
tage shall  appear  to  result  from  comparison  of  rates  or  tolls  charged  by  one  or 
more  Railroad  Companies  the  Railroad  Commission  shaU  have  authority  to  order 
an  increase  of  the  lower  rate,  or  a  reduction  of  the  higher  rate,  or  both  such  in- 
crease and  reduction,  as  the  circumstances  and  conditions  and  fair  interests  of  the 
parties  may  require. 

In  all  cases  in  which  the  Railroad  Commission  shall  decide  against  a  Rail- 
road Company  and  in  favor  of  any  person,  firm,  company,  corporation,  locaHty 
or  the  representatives  thereof,  the  decision  of  the  Commission  shall  be  considered 
as  a  decision  of  the  Government,  and  such  decision  of  the  Commission  shall  be 
defended  and  maintained  by  the  Fiscal  of  the  Supreme  Court  before  the  Supreme 
Court  sitting  as  a  Court  of  Administration,  without  expense  to  such  person,  firm. 
Company,  Corporation,  locaHty  or  the  representatives  thereof. 

Civil  order  No.  117,  Series  of  1902. 
Base  tariffs. 

Part  First. 
Chapter  I.     Conditions  of  application  of  tariffs. 
Art.  I.  In  no  case  and  under  no  pretext  whatever  shall  higher  prices  be  charged 
than  those  specified  in  the  maximum  tariffs. 

II.  The  Companies  may  at  any  time  establish  lower  tariffs  than  the  maximum 
rates,  provided  they  comply  with  the  conditions  of  this  Order. 

III.  The  transportation  rates  and  aU  those  which  under  the  maximum  may 
be  estabhshed  by  the  Companies  shall  be  just  and  reasonable. 

IV.  All  preference  and  undue  or  unreasonable  advantage  in  favor  of  any  per- 
son, company,  locaUty,  industry,  as  also  the  imposition  of  any  unjust  prejudice 
or  inconvenience  to  any  person,  company,  locahty,  industry,  or  merchandise,  are 
hereby  prohibited. 

V.  The  general,  as  well  as  the  special  conditions,  estabhshed  in  particular 
cases,  which  imply  a  reduction  of  the  tariffs  shall  be  of  such  nature  and  character 
that  it  shall  be  fulfilled  and  terminated  at  the  same  time  that  each  individual 
transportation  contract  is  performed. 

VI.  Any  reduction,  rebate,  premium,  special  rate,  commission,  agency,  bounty, 
drawback  or  other  device,  under  whatever  name  and  form  it  may  be  granted  or 
charged  to  the  sender  or  consignee,  or  to  any  other  person  or  persons,  or  corpora- 
tion, the  result  of  which  shall  be  to  increase  or  diminish  the  freights  specified  in 
the  corresponding  way  bills,  is  hereby  prohibited. 

VII.  Any  conditions  established  by  a  railroad  which  imply  a  reduction  of  rates, 
shall  refer  only  to  conditions  regarding  transportation  and  not  in  any  way  to  the 
particular  conditions  of  any  person  or  persons  or  corporation  or  locality;  and  the 
conditions  established  by  the  railroad  for  conceding  a  reduced  price,  must  be  of 
such  a  nature  that  they  may  be  generally  accessible  and  acceptable  to  aU;  and  any 
other  conditions,  not  fuLfUlLng  these  requirements,  are  prohibited. 
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VIII.  Under  similar  conditions  and  circumstances,  a  higher  price  shall  not  be 
charged  for  transportation  for  a  smaller  distance  than  for  a  greater,  although  this 
shall  not  give  the  Company  the  right  to  charge  the  same  rates  in  every  case,  for 
a  shorter  than  for  a  greater  distance,  except  in  the  cases  provided  for  in  Chapter  XIII, 
Article  4th,  of  the  Railroad  Law. 

IX.  In  no  case  shall  it  be  allowable  to  charge  higher  rates  for  travel  and  direct 
transportation  between  two  stations,  than  the  sum  of  the  local  rates;  nor  shaU 
an  intermediate  station  be  charged  a  greater  rate  for  the  direct  transportation 
than  the  rate  to  any  more  distant  point  and  the  return  rate  to  the  intermediate 
station. 

X.  Every  Company  subject  to  the  present  Order,  within  the  means  and 
faculties  it  may  possess  at  the  points  of  connection  with  lines  of  its  own,  or  other 
lines,  shall  furnish  all  reasonable  and  proper  facilities  for  the  mutual  interchange 
of  traffic  between  the  different  hnes,  whether  belonging  to  its  own  Company  or  not. 

XL  The  Companies  shall  not  because  of  any  carriage  in  different  cars,  break 
of  bulk,  interruption,  transfers,  or  any  other  means  or  device  prevent  the  carriage 
of  freights  between  two  stations  from  being  considered  as  one  continuous  trans- 
portation, and  as  if  the  lines  belonged  to  a  single  Company  only. 

XII.  The  tariff  rates  shall  be  applied  equally  to  all  and  without  any  unjust 
or   unreasonable  discrimination. 

XIIL  The  Company  shall  present  to  the  Railroad  Commission  a  copy  of  the 
tariff  rates  estabhshed,  under  the  maximum,  accompanying  them  with  all  the 
necessary  antecedents  in  order  that  said  Commission  may  be  fuUy  informed,  stating 
in  every  case  the  maximum  tariffs,  the  existing  rates,  and  also  exact  copies  without 
omitting  any  detail,  of  the  announcement  to  be  published. 

XIV.  The  Company  shall  not  in  any  case  charge  any  sum,  nor  put  into  practice 
tariffs,  which  have  not  been  announced  to  the  pubHc  three  days  previous  to  their 
adoption,  in  case  of  a  reduction  of  rates,  and  with  ten  days  previous  announcement 
in  case  of  any  increase. 

XV.  In  order  to  announce  their  tariffs  the  Companies  shall  provide  schedules 
of  rates  to  be  written  or  printed,  which  shall  state  in  a  clear  manner  or  large  type, 
the  places  along  their  lines  and  connecting  Hnes,  at  which  local  or  through  traffic 
of  passengers  and  merchandise  wiU  be  accepted,  the  classification  and  designation 
of  the  articles  to  be  transported,  the  prices  of  transportation  and  every  other  con- 
dition surrounding  it. 

Each  tariff  shall  be  posted  in  the  stations  which  may  be  affected  by  it,  without 
it  being  obligatory  upon  the  Company  to  announce  tariff  rates  at  stations,  to  which 
the  schedule  does  not  apply. 

Those  tariffs  or  prices  and  conditions,  which  have  no  reference  to  public 
stations,  shall  be  recorded  in  a  special  Register,  to  be  kept  at  the  principal  Office 
of  the  Company,  and  shall  always  be  open  for  the  information  of  all  who  may 
desire  to  examine  it. 

XVI.  Reduced  rates  for  the  transportation  of  merchandise  shall  not  be  raised 
again  untU  sixty  days  after  having  been  put  in  force,  without  the  special  authori- 
zation of  the  Railroad  Commission  having  first  been  obtained. 

XVII.  Every  contract  entered  into  by  one  common  carrier  with  another,  with 
Express  Companies,  or  with  any  other  per?ons  that  may  be  related  to,  or  shall 
in  any  way  affect  the  tariffs  and  the  conditions  of  their  application,  shaU  be  filed 
with  the  Railroad  Commission. 

XVIII.  Nothing  contained  in  this  order  shall  prevent  the  granting  of  reduced 
prices  and  special  conditions  by  the  Railroad  Company  for  the  transportation  of 
persons  and  merchandise  for  the  State,  Province  or  Municipalities. 

XIX.  The  Companies  shall  be  entitled  to  issue  season  tickets  and  excursion 
tickets  between  stations  at  reduced  prices;  they  shall  also  be  entitled  to  estabUsh 
distance  (mileage)  tickets  at  reduced  rates,  without  specifying  stations.  Due  notice 
of  the  prices  and  conditions  of  these  tickets  shall  be  given  to  the  Railroad  Com- 
mission and  these  shall  be  announced  to  the  pubhc  as  are  other  tariffs. 

XX.  No  reduction  of  price  or  condition  in  the  transportation  of  passengers 
shall  in  any  case  limit  the  liabihty  of  the  Company. 

XXI.  No  Company  shall  grant  free  tickets  or  reduced  rates  nor  transport  pas- 
sengers at  prices  or  conditions  different  from  those  in  general  use,  except  in  cases 
authorized  by  this  Order. 
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XXII.  Any  Company  may  grant  free  transportation  or  reduced  rates  to  objects 
and  merchandise  destined  to  or  proceeding  from  Pairs,  Expositions,  Exhibitions 
and  in  other  similar  cases. 

XXIII.  The  Companies  are  authorized  to  establish  excursion  trains  at  re- 
duced rates,  on  the  occasion  of  Festivities,  Fairs,  Expositions  and  on  other  similar 
occasions. 

XXIV.  The  Companies  shall  be  authorized  to  grant  free  transportation,  or  reduced 
rates  to  all  persons  without  means,  shelter  or  homes;  to  grant  free  transportation, 
or  reduced  rates  also  for  charitable  objects,  or  in  case  of  floods  or  other  public 
calamities.  The  Companies  shall  retain  the  vouchers  grantiag  permission  for  such 
transportation  service  and  hold  them  at  the  disposal  of  the  Railroad  Commission. 

XXV.  The  Companies  may  transport  free  of  charge  or  at  reduced  rates,  then- 
own  employees  and  officers  or  the  employees  and  officers  of  other  roads  according 
to  the  agreement  they  may  come  to  among  themselves. 

Chapter  II.    Conditions  for  making  shipments  in  combination. 
Art.  I.  The  "Base  Tariffs"  shall  be  appHed  as  if  all  the  lines  formed  a  single 
Company,  when  two  or  more  Companies  whose  lines  connect  participate  in  the 
service. 

II.  Tickets,  bUls  of  lading  and  vouchers  shall  be  issued  direct,  coveriag  the 
entire  distance,  and  the  Companies  may  among  themselves  deliver  to  each  other 
coupons  or  vouchers,  showing  the  service  rendered  by  each,  and  the  total  amount 
collected. 

III.  For  continuous  transportation,  the  charges  shall  be  calculated  according 
to  the  shortest  route  between  the  forwarding  and  receiving  stations,  although  the 
shipment  be  made  over  a  longer  route. 

IV.  The  time  allowed  for  the  shipping,  hauling  and  delivering  of  merchandise 
and  animals  shall  be  the  same  as  for  services  not  in  combination,  adding  one  day 
for  each  Company,  which  besides  the  first,  takes  part  in  the  shipment. 

V.  The  division  of  the  total  amount  collected  for  a  shipment  of  merchandise 
in  combination  between  the  different  Companies  taking  part  in  the  same,  shall 
be  made  in  the  proportional  amoim.t  that  would  correspond  to  each  one,  for  the 
distance  run  on  each  line,  according  to  the  "Base  Tariffs",  as  if  such  shipment 
had  been  made  individually  and  not  in  combination. 

The  division  of  the  receipts  for  Passengers,  Baggage  and  Express  matter  shall 
be  made  in  proportion  to  the  distance  run  on  each  line,  in  every  case,  the  first 
part  of  this  article  referring  to  merchandise  and  animals  only. 

The  form  of  dividing  the  products  of  a  combined  shipment,  shall  be  main- 
tained luitil  the  Companies  arrive  at  a  satisfactory  agreement,  which  they  shall 
submit  for  the  approval  of  the  RaUroad  Commission. 

VI.  The  Companies  shall  agree  among  themselves  as  to  the  manner  of  making 
the  transfer  from  one  line  to  another,  and  shall  establish  conditions  and  tariffs 
for  the  use  of  the  cars  of  one  company  on  the  lines  of  another,  submitting  same 
to  the  Railroad  Commission. 

Part  Second. 
Chapter  I.     Passengers. 

II.  Children  under  five  years  of  age  who  do  not  occupy  a  seat  are  not  required 
to  pay.  Children  from  five  to  twelve  years  shall  pay  one  half  the  rate  paid  by 
adults,  and  two  children  over  five  years  shall  be  entitled  to  one  seat. 

III.  The  sale  of  tickets  shall  commence  at  least  a  half  hour  before  the  train 
starts,  at  terminal  and  connecting  stations,  and  a  quarter  of  an  hour  at  other  stations. 

IV.  Passengers  may  carry  with  them  in  the  coaches  handbags,  packages  and 
parcels  which  by  their  size,  weight,  appearance  and  other  conditions  offer  no 
inconvenience  to  other  passengers,  or  reduce  the  seating  capacity  of  the  cars. 

V.  The  Companies  may  issue  limited  tickets  vahd  only  for  the  special  train 
for  which  they  are  sold.  Should  the  passenger  from  any  cause  desist  from  the 
trip  before  the  departure  of  the  train,  the  Company  shall  reimburse  the  amount 
of  said  ticket  to  its  owner,  at  the  same  window  or  office  at  which  it  was  sold.  After 
the  departure  of  the  train,  the  Company  is  not  required  to  reimburse  the  holder 
of  the  ticket. 
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VI.  Passengers  getting  on  trains  at  points  where  tickets  are  sold,  not  provided 
with  tickets,  may  be  required  to  pay  the  usual  rates  with  an  overcharge  of  twenty- 
five  cents. 

Chapter  II.     Baggage. 

III.  Passengers  holding  full  tickets  shall  be  entitled  to  the  free  transportation 
of  baggage  when  the  same  weighs  50  kilograms  or  less  for  first  class  passengers, 
and  30  kilograms  or  less  for  other  passengers;  and  the  Company  shall  deliver  to 
each  passenger  the  proper  evidence  for  the  baggage  received  for  the  purpose  of 
transportation  in  the  above  manner.  Children  holding  half  tickets  shall  be  entitled 
to  one  half  the  weights  granted  to  adults. 

V.  The  receipt  of  baggage  shall  commence  not  later  than  one  hour  before 
the  time  for  the  train's  departure  at  terminal  and  connecting  stations,  and  haK 
an  hour  at  least  at  other  stations. 

VI.  Baggage  is  understood  to  mean  the  personal  effects  of  passengers,  clothes, 
and  articles  pertaining  to  their  profession  or  trade,  including  also  a  bicycle  belonging 
to  the  passenger. 

VII.  In  case  of  loss,  delay  or  damage,  the  Company  shall  not  be  responsible 
for  more  than  one  himdred  dollars  for  each  50  kUograms  of  baggage,  unless  the 
passenger  shall  previously  make  a  declaration  as  to  value  and  pay  insurance  at 
the  rate  of  one  eighth  per  cent.  (V8%)  additional  on  such  value. 

VIII.  Baggage  shall  be  carried  on  the  same  train  as  the  owners  thereof,  and  shall 
be  deUvered  to  such  owners  upon  arrival  of  the  train  or  at  the  latest  one  half  hour 
afterwards. 

IX.  Baggage  not  deUvered  on  the  day  of  arrival  and  packages  and  articles 
left  by  the  passenger,  wiU  be  stored  by  the  Company  to  be  dehvered  to  the  owners 
when  called  for,  and  a  charge  of  five  (5)  cents  per  day  for  each  package  during  the 
first  eight  days  shaU.  be  made,  after  which  time  they  may  be  forwarded  to  pubhc 
warehouses  and  treated  in  the  same  manner  as  merchandise,  as  hereinafter  provided. 

Chapter  III.     Express. 
Art.  I.  Articles  of  aU  kinds  that  are  not  the  personal  baggage  of  passengers, 
including  money  and  valuables,  carried  on  passenger  trains,  shall  be  considered 
as  express  matter. 

IV.  The  Companies  may  refuse  to  transport  any  express  parcel  whose  weight 
is  over  250  kilograms. 

VI.  The  Company  may  refuse  to  accept  poultry,  dogs,  hogs,  and  other  animals, 
unless  contained  in  coops  or  crates,  and  should  the  shipment  be  made  under  other 
conditions  than  these,  said  Company  may  charge  twice  the  amount  of  the  baggage 
rate,  according  to  the  weight. 

VIII.  The  liability  of  the  Company  in  express  shipments  shall  be  limited  to  fifty 
dollars,  unless  the  sender  shall  previously  declare  the  value  of  such  shipment  and 
shall  make  payment  at  the  rate  established  for  money  and  valuables,  on  the  amount 
so  declared,  in  addition  to  the  freight  rates. 

XI.  Valuables  of  all  kinds  shall  be  placed  in  a  strong  covering  tied  and  sealed, 
and  provided  the  Company  delivers  the  packages  in  the  same  condition  they  were 
received  and  with  the  seals  unbroken,  no  responsibility  shaU  attach  to  the  Company. 

Chapter  IV.     Merchandise  in  lots  of  less  than  10  tons. 

VII.  The  shipment  and  delivery  of  merchandise  at  the  stations  shaU  be  at  least 
between  the  hours  of  7  A.  M.  and  4  P.  M. 

VIII.  Merchandise  should  be  placed  at  the  disposal  of  the  consignee,  at  the  re- 
ceiving station,  on  the  day  following  its  shipment  at  the  forwarding  station,  when 
the  distance  between  such  two  stations  is  150  kilometers  or  less.  For  every  150  kilo- 
meters one  day  will  be  added  to  the  time  for  delivery. 

IX.  At  the  time  of  placing  the  merchandise  transported  at  the  disposal  of  the 
consignee  the  Company  should  notify  him  of  arrival  either  by  maU  or  by  posting 
the  same  at  the  dehvering  stations,  stating  the  particulars  and  details  concerning 
each  lot;  said  notice  to  remain  for  the  inspection  of  the  public  for  a  period  of  at 
least  three  days. 
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X.  Merchandise  should  be  removed  by  the  consignee  on  the  day  it  is  received 
or  the  following  day,  and  should  such  removal  not  be  made  within  said  term,  dues 
for  demurrage  will  be  incurred  according  to  the  following  tariff  per  ton  and  per 
day,  for  each  day  over  and  above  the  time  specified,  untU  eight  days  shall  have 
elapsed. 

(Here  follows  the  tariff.) 

After  48  hours  the  Company  may,  however,  forward  such  merchandise  to 
any  public  warehouse,  at  the  risk  of  the  shipper.  Should  the  Company  not  take 
advantage  of  this  right,  however,  and  the  merchandise  remain  at  the  raihoad 
station,  the  Company  shall  not  be  permitted  to  charge  for  storing  said  merchandise, 
after  the  period  of  eight  days  has  elapsed,  more  than  is  charged  by  public  ware- 
houses in  the  locality. 

Merchandise  which  has  not  been  removed  at  the  end  of  six  months,  may  be 
sold  at  pubHc  auction  as  provided  for  in  Art.  XXI,  Chapter  XII  of  the  Railroad  Law. 

XI.  Merchandise  of  a  perishable  nature  which  has  not  been  removed  and  is 
in  danger  of  being  spoiled,  may  be  sold  at  public  auction  as  provided  in  Art.  XIX, 
Chapter  XII  of  the  Railroad  Law. 

XII.  The  Company  shall  reweigh  the  merchandise  whenever  the  shipper  shall 
require  it,  and  if  the  weight  ascertained  by  the  Company  shall  prove  to  be  correct, 
dues  for  reweighing  shall  be  paid  by  the  shipper,  according  to  the  following  tariff 
per  ton: 

(Here  follows  the  tariff.) 

XIII.  In  case  of  loss  or  damage,  the  Company  shall  not  be  required  to  pay  to 
the  owners  of  the  merchandise,  greater  amounts  per  ton  than  the  following: 

1st  Class,  $  200;  2nd.  Class,  $  100;  3rd.  Class,  $  60;  4th  Qass,  $  25. 

Should  the  value  of  the  merchandise,  however,  be  greater  than  the  amounts 
fixed  by  the  maximum  tariff  herein,  the  shipper,  upon  forwarding  said  merchandise 
may  declare  its  value  and  pay  one  eighth  per  cent.  (V8%)  as  insurance  in  addition 
to  the  freight,  in  which  case  the  liability  of  the  Company  shall  be  in  proportion 
to  the  value  so  declared. 

Chapter  V.    Merchandise  in  lots  of  10  tons  or  over. 

III.  The  Company  shall  place  at  the  disposal  of  shippers  the  cars  required  by 
them,  for  the  purpose  of  loading  at  the  latest  on  the  day  following  that  on  which 
the  request  for  said  cars  is  made;  and  the  shippers  shall  load  the  cars  and  place 
them  at  the  disposal  of  the  Company,  loaded,  at  the  latest  on  the  day  following 
that  on  which  the  cars  have  been  furnished.  When  loaded  by  shippers  the  loading 
or  unloading  shall  be  done  directly  from  or  to  the  cars;  and  the  Company  shall 
so  place  the  cars  that  these  operations  may  be  effected  without  difficulty. 

IV.  The  tariff  of  Re-weighing  Dues  and  Maximum  Payments  for  loss  or  damage, 
shall  be  applied  to  shipments  of  more  than  ten  tons  with  a  rebate  of  ten  (10)  per  cent. 

The  conditions  for  shipping,  time  limits,  and  other  rules  providing  for  ship- 
ments of  less  than  ten  tons,  shall  be  applied  also  to  shipments  of  over  ten  tons. 

V.  The  Company  may  provide  cars  for  the  exclusive  use  of  shippers  who 
apply  for  them,  to  be  used  for  special  purposes,  and  in  such  cases  may  charge  the 
following  rates  per  ton  per  day  according  to  the  capacity  of  the  car: 

(Here  follows  the  tariff.) 

VII.  The  time  for  the  return  of  cars  used  as  above  shall  be  limited  to  sis  hours, 
and  unless  such  cars  are  returned  to  the  Company  within  the  time  fixed  herein, 
the  Company  may  make  an  extra  charge  for  the  use  of  such  tracks,  for  each  period 
of  six  hours  or  fraction  thereof  over  and  above  the  first  six  hours. 

X.  The  time  inside  of  which  private  parties  shall  place  again  at  the  disposal 
of  the  Company  the  cars  used  on  sidings  or  switches  and  on  branch  railroads  less 
than  three  (3)  kilometers  in  length,  shall  be  six  (6)  hours  from  the  time  of  deUvery 
of  such  cars,  and  for  each  additional  kilometer  in  the  length  of  said  branch  road 
one  half  hour  more  will  be  allowed  over  and  above  the  first  period  of  six  hours. 
Any  delay  beyond  the  periods  of  time  herein  stated  shall  entitle  the  Company 
to  collect  the  same  charges  for  each  hke  period  or  fraction  thereof  over  the  first. 

Chapter  VI.     Special  class  animals. 
III.  These  tariffs  shall  be  apphed  to  shipments  of  animals  by  the  head,  and 
the  halters,  bridles,  ropes,  etc.,  shall  be  furnished  by  the  shippers.    The  loading 
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and  unloading  of  animals  and  care  of  same  shaU  be  done  by  the  owners,  who  may 
for  these  purposes  send  a  person  on  the  train,  paying  3rd.  Class  fare.  The  Com- 
pany shall  attend  to  the  loading  and  unloading  when  the  owner  is  not  present, 
or  when  he  shall  confide  same  to  the  Company,  but  in  either  case  the  Company 
shall  not  have  any  liabihty  on  this  account. 

IV.  The  animals  shipped  shall  be  placed  at  the  disposal  of  the  consignees  within 
two  hours  following  the  arrival  of  the  train  and  they  must  be  removed  on  the  day 
of  their  arrival.  From  the  day  following  their  arrival  owners  wiU  incur  demurrage 
dues  at  the  rate  of  60  cents  per  day  per  head  for  animals  belonging  to  the  1st.  Class 
and  30  cts.  for  those  of  the  2nd.  Class. 

V.  In  case  of  damage  or  death  of  animals,  when  the  Company  is  responsible 
for  the  same  it  shall  not  pay  more  than  one  hundred  dollars  per  head  for  animals 
belonging  to  the  first  class  and  twenty  dollars  per  head  for  those  belonging  to 
the  2nd.  Class,  unless  the  owner  shall  have  previously  declared  their  value  and 
paid  the  sum  of  one  half  {V2)  per  cent,  of  such  value,  as  insurance,  in  addition 
to  the  freight. 

VI.  Animals  and  poultry  in  coops  or  crates,  shaU  be  considered  as  2nd.  Class 
merchandise.  When  not  in  coops  or  crates,  they  shaU  pay  double  first  class  rates. 

VII.  Song  birds  and  the  like,  in  cages,  shall  be  considered  as  1st.  Class  mer- 
chandise. 

IX.  In  transporting  animals  or  cattle,  railroad  companies  are  charged  not  to 
overload  the  cars,  nor  continue  their  confinement  in  cars  for  a  longer  period  than 
twenty -four  consecutive  hours  without  unloading  the  same  for  rest,  water  and 
feeding,  nor  shall  such  animals  be  kept  without  water  and  feed  for  over  ten  con- 
secutive hours.  A  railway  company  or  an  owner,  agent,  consignee  or  person  in 
charge  of  the  animals  or  cattle,  who  commits  any  of  the  above  acts  or  allows  them 
to  be  committed  shall  be  subject  to  the  penalty  provided  by  Par.  IV  of  Order  217, 
1900.  Said  penalty  shall  be  not  applicable  whenever  the  unloading  of  the  animals 
or  cattle  for  rest,  water  or  feeding  may  have  been  unavoidably  prevented;  the 
foregoing  provision  in  regard  to  the  unloading  of  the  animals  shall  not  be  applied 
whenever  they  are  carried  in  cars  in  which  they  can  and  do  have  proper  food, 
water  and  space  for  rest. 

In  estimating  such  confinement,  the  time  during  which  the  animals  have 
been  confined  on  the  connecting  roads  from  which  the  animals  have  been  received, 
must  be  computed.  If  the  owner,  agent,  consignee  or  other  person  in  charge  of 
such  animals  refuses  or  neglects  upon  demand  to  pay  for  the  care  or  feed  of  any 
animals,  while  unloaded  or  rested,  as  hereinbefore  specified,  the  railway  company 
or  other  carriers  thereof  may  charge  the  expenses  thereof  to  the  owner  or  consignee 
and  shall  have  the  right  to  retain  said  animals  as  a  lien  untU  the  aforesaid  ex- 
penses are  paid. 

Eighth  Title.  Insurance  contracts/) 
First  Section.     Insurance  contracts  in  general. 

380.  An  insurance  contract  shall  be  commercial,  if  the  insurer  is  a  merchant, 
and  the  contract  stipulates  a  fixed  premium,  that  is  to  say,  when  the  assured  pays 
a  single  or  unvarying  amount  as  the  price  of  or  compensation  for  the  insurance. 

381.  An  insurance  contract  shall  be  void:  1.  When  bad  faith  on  the  part  of 
either  of  the  parties  at  the  time  of  the  execution  of  the  contract  shall  be  proved;  — 
2.  When  the  assured  shall  have  made  an  incorrect  statement,  even  though  in  good 
faith,  provided  it  may  have  a  bearing  on  the  estimate  of  the  risks;  —  3.  When 
the  assured  shall  have  omitted  or  concealed  facts  or  circumstances  which  might 
have  borne  an  influence  in  the  execution  of  the  contract  2). 

382.  An  insurance  contract  shall  be  reduced  to  writing  in  a  policy  or  in  some 
other  public  or  private  instrument  signed  by  the  contracting  parties 3). 

1)  The  taxation  of  insurance  companies  is  governed  by  Order  463,  series  of  1900,  which 
see  on  p.  246. 

2)  Art.  1797  of  the  Civil  Code  declares  a  contract  void  if  at  the  time  of  its  execution  the 
assured  knew  that  the  damage  had  already  occurred,  or  the  insurer  that  the  property  insured  was 
already  free  from  said  danger. 

S)  This  agrees  with  article  1793  of  the  Civil  Code.  This  circumstance  is  so  essential  that, 
according  to  the  report  accompanying  the  project  of  the  Code,  a  contract  does  not  exist  without  it. 
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383.  A  policy  of  insurance  shall  contain:  1.  The  names  of  the  insurer  and 
of  the  assured;  —  2.  The  risk  against  which  insurance  is  taken;  —  3.  The  des- 
ignation and  location  of  the  objects  insured,  and  the  indications  which  may  be 
necessary  to  determine  the  nature  of  the  risks;  —  4.  The  amount  at  which  the 
objects  insured  are  appraised,  stating  it  in  partial  sums,  according  to  the  different 
kinds  of  articles;  —  5.  The  sum  or  premium  the  assured  agrees  to  pay,  the  form 
and  manner  of  payment,  and  the  place  where  payment  is  to  be  made;  —  6.  The 
term  of  the  insurance;  —  7.  The  day  and  hour  the  effects  of  the  contract  begin;  — 
8.  The  insurance  already  taken  out  on  the  same  articles;  —  9.  The  other  stipu- 
lations agreed  to  by  the  contracting  parties^). 

384.  The  changes  which  may  be  made  in  the  contract  during  the  term  of 
the  insurance,  by  increasing  the  objects  insured,  by  extending  the  insurance  to 
additional  risks,  by  reducing  the  latter  or  the  amount  of  the  insurance,  or  by  intro- 
ducing any  other  material  modification  therein,  must  be  set  forth  in  the  policy  of 
insurance  2). 

385.  An  insurance  contract  shall  be  governed  by  the  lawful  agreements  con- 
tained in  each  policy  or  document,  and,  in  the  absence  thereof,  by  the  rules  laid 
down  in  this  Title 3). 

Second  Section.    Fire  insurance.*) 

386.  All  personal  or  real  property  which  is  liable  to  be  destroyed  or  damaged 
by  fire,  may  he  the  subject  of  an  insurance  contract  against  fire. 

387.  Commercial  securities  or  paper.  State  or  private  securities,  bank  notes, 
stock  and  obligations  of  companies,  precious  stones,  and  metal,  in  coin  or  in  bullion, 
and  objects  of  art,  shall  be  excepted  from  this  rule,  in  the  absence  of  an  express 
agreement  to  the  contrary,  the  value  and  conditions  of  the  said  objects  being  set 
forth  in  the  policy. 

388.  In  contracts  of  insurance  against  fire,  the  insurer  in  order  to  become  liable, 
must  have  received  the  single  premium  stipulated  or  the  partial  premiums  at  the 
periods  which  may  have  been  fixed. 

The  insurance  premium  shall  be  paid  in  advance,  and  upon  the  payment 
the  underwriter  shall  become-  the  owner  thereof,  whatever  be  the  term  of  the 
insurance. 

389.  If  the  assured  shall  delay  the  payment  of  the  premium,  the  insurer  may 
rescind  the  contract  within  the  first  forty-eight  hours,  immediately  advising  the 
assured  of  his  action. 

Should  he  fail  to  avail  himself  of  this  right,  the  contract  shall  be  considered 
in  force,  and  he  shall  have  a  right  to  institute  execution  proceedings   to  recover 


1)  Art.  1794  of  the  Civil  Code  enumerates  only  the  third,  sixth,  seventh  and  ninth  requi- 
sites of  this  article  of  the  Code  of  Commerce ;  but  it  is  evident  that  this  enumeration  includes  the 
same  reqioisites  as  the  Code  of  Commerce  prescribes. 

3)  See  articles  417,  433  and  797  of  this  Code. 

2)  A  stipulation  in  a  policy  of  insurance  to  the  effect  that  "an  action  for  the  recovery  of 
damage  shall  be  prescribed  six  months  after  the  date  of  the  fire  or  after  the  last  judicial  proceedings 
or  notices  served  in  actions  brought  by  the  persons  damaged,"  discharges  the  liabiUty  of  the 
insuring  company  to  pay  any  indemnity  whatsoever  if  such  party  should  allow  the  said  period 
to  elapse  without  entering  an  appearance  before  the  judge  held  to  have  jurisdiction  in  an  order 
of  inhibition  made  by  another  judge.  (Decision  of  the  Supreme  Court  of  Spain  of  December  22, 
1894.) 

The  Supreme  Court  of  Cuba  held  in  a  decision  of  August  19,  1901,  that  insurance  con- 
tracts are  governed  by  the  lawful  stipulations  contained  in  the  policy,  and  only  in  the  ab- 
sence of  such  stipulations,  by  the  provisions  of  the  Code  of  Commerce,  and  that,  consequently, 
the  provisions  of  the  Code  cannot  be  appMed  to  contracts  of  this  character  when  the  case  or 
question  to  which  it  is  sought  to  apply  the  same  is  expressly  and  specifically  provided  for  in 
the  policy. 

*)  According  to  Civil  Order  No.  181,  Headquarters  Division  of  Cuba,  series  of  1899,  which 
is  in  force  under  the  provisions  of  the  Law  of  September  27,  1902,  fire  insurance  companies  in 
order  to  do  business  in  the  Island,  are  required  to  furnish  security  in  the  sum  of  $  75,000  in 
cash  or  in  mortgage  bonds  of  corporations  or  companies  doing  business  in  the  Island,  or  in  real 
estate  mortgages,  or  in  United  States  Government  bonds.  The  security  offered  shall  be  sub- 
mitted to  the  approval  of  the  Secretary  of  Finance,  and  after  acceptance  by  him,  will  be  deposited 
in  the  Treasury  of  the  Island  for  safekeeping. 
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the  payment  of  the  premium  or  premiums  past  due,  without  any  other  requisite 
than  the  acknowledgment  of  the  signature  to  the  poUcyi). 

390.  The  value  set  upon  the  goods  insured,  the  premiums  paid  by  the  in- 
sured, the  designations  and  valuations  set  forth  in  the  policy  shall  not  per  se  be 
proof  of  the  existence  of  the  goods  insured  at  the  time  and  in  the  place  where  the 
fire  may  have  occurred. 

391.  The  substitution  or  change  of  the  articles  insured  for  others  of  a  differ- 
ent class  or  Idnd  not  covered  by  the  insurance,  shall  annul  the  contract  from  the 
moment  the  substitution  was  made. 

392.  Any  change  or  transformation  in  the  goods  insured  caused  by  a  for- 
tuitous event  or  the  act  of  a  third  person,  shall  entitle  either  of  the  parties  to 
rescind  the  contract. 

393.  Insurance  against  fire  shall  include  compensation  or  indemnity  for  all 
material  damages  and  losses  caused  by  the  direct  action  of  fire,  and  by  the  ine- 
vitable consequences  of  the  fire,  and  in  particular:  1.  The  expenses  which  the 
assured  may  incur  in  the  transportation  of  the  goods  for  the  purpose  of  saving 
them;  —  2.  The  damages  sustained  by  the  goods  saved;  —  3.  The  damages  caused 
to  the  goods  insured  by  the  measures  adopted  by  the  authorities  for  the  purpose 
of  keeping  the  fire  within  bounds  or  extinguishing  it. 

394.  In  insurance  against  meteorological  accidents,  explosions  of  gas  or  steam 
engines,  the  insurer  shall  be  liable  only  for  the  consequences  of  the  fire  which  such 
accidents  may  cause,  in  the  absence  of  an  agreement  to  the  contrary. 

395.  Insurance  against  fire  shall  not  include,  ia  the  absence  of  an  agreement 
to  the  contrary,  the  damages  which  the  assured  may  suffer  through  suspension 
of  work,  discontiQuance  of  manufacturing,  temporary  loss  of  income  from  the 
estate  damaged  by  fire,  or  any  other  similar  causes  which  may  occasion  loss  or 
damage. 

396.  The  insurer  shall  guaranty  the  assured  against  the  effects  of  the  fire, 
whether  caused  by  a  fortuitous  event,  the  Ol-will  of  strangers,  by  personal  negli- 
gence, or  the  carelessness  of  persons  for  whom  he  is  civilly  liable. 

The  insurer  shall  not  be  liable  for  fires  caused  by  a  crime  on  the  part  of 
the  assured,  nor  by  military  forces  in  case  of  war,  nor  for  those  caused  during 
popular  disturbances,  or  by  volcanoes,  eruptions,  or  earthquakes.  • 

397.  The  guaranty  of  the  insurer  shall  extend  only  to  the  goods  insured 
and  in  the  place  in  which  they  may  be,  and  in  no  case  shall  his  UabiUty  exceed 
the  sum  at  which  the  goods  were  valued  or  at  which  the  risk  was  estimated. 

398.  The  assured  must  inform  the  insurer:  1.  Of  aU  previous  insurance,  and 
of  that  taken  out  simultaneously  or  subsequently;  —  2.  Of  the  modifications  which 
may  have  been  sustained  by  the  insurance  mentioned  in  the  policy;  —  3.  Of  the 
changes  and  alterations  in  quality  which  the  goods  insured  may  have  suffered,  which 
increase  the  risks. 

399.  Goods  insured  to  their  full  value  cannot  be  insured  a  second  time  while 
the  first  insurance  is.  in  force,  unless  the  new  insurrer  shall  guaranty  or  give  se- 
curity for  the  performance  of  the  contract  entered  into  with  the  first  insurrer. 

400.  If  the  same  object  shall  have  been  insured  in  different  contracts  for  an 
aliquot  part  of  its  value,  the  insurers  shall  contribute  to  the  indemnity  in  pro- 
portion to  the  amounts  they  may  have  insured^). 

The  insurer  may  transfer  to  other  insurers  one  or  more  parts  of  the  insurance, 
but  he  shall  be  directly  or  exclusively  liable  to  the  assured. 

In  cases  of  transfer  of  part  of  the  insurance  or  of  reinsurance,  the  transferees 
who  shall  receive  the  proportionate  part  of  the  premium  shall  be  Hable,  as  to  the 

1)  The  Law  of  Civil  Procedure  which  went  into  effect  before  the  promulgation  of  this 
Code  did  not  mention  this  kind  of  insurance  expressly,  because  it  was  not  regulated  by  the  Com- 
mercial Code  in  force  at  the  time  of  its  promulgation,  but  it  expressly  allowed  the  employment 
of  compulsory  process  against  the  assured  for  the  recovery  of  premiums  of  marine  insurance 
(art.  1542,  subdivision  3).  Under  this  provision  of  the  Code  in  force,  the  provisions  of  the  said 
article  and  those  following  it  are  applicable  to  this  class  of  insurance. 

2)  Art.  1795  of  the  Civil  Code  provides:  "A  contract  is  void  as  to  the  amount  of  the  insurance 
which  exceeds  the  value  of  the  thing  insured,  nor  shall  more  than  one  insurance  for  the  entire 
value  thereof  be  collected.  • —  In  the  event  of  there  being  two  or  more  contracts  of  insurance 
upon  the  same  object,  each  insurer  shall  be  liable  for  the  damage  in  proportion  to  the  amount 
he  may  have  insured,  the  total  value  of  the  object  insxired  being  made  up  among  them." 

B   IX,  3  8 
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first  insurer,  to  contribute  ia  equal  proportion  to  the  payment  of  the  iademnity, 
assuming  hability  for  the  agreements,  compromises  and  covenants  entered  into 
between  the  assured  and  the  principal  or  first  insurer. 

401.  The  insurance  shall  not  be  annulled  through  the  death,  liquidation  or 
bankruptcy  of  the  assured,  or  the  sale  or  transfer  of  the  property,  if  the  object 
insured  shall  consist  of  real  property. 

The  insurer  may  rescind  the  contract  on  account  of  the  death  of  the  assured, 
or  the  sale  or  transfer  of  the  goods,  if  the  object  insin-ed  should  consist  of  per- 
sonal property,  a  manufacturing  establishment  or  a  shop. 

In  the  event  of  the  rescission,  the  insurer  must  advise  the  assured  or  his 
representatives  thereof  within  a  period  of  fifteen  days,  not  subject  to  extension. 

402.  If  the  assured  or  his  representatives  should  fail  to  advise  the  insurer 
of  any  of  the  facts  mentioned  in  the  second  paragraph  of  the  preceding  article 
within  a  period  of  fifteen  days,  the  contract  shall  be  considered  void  from  the  date 
such  occurrences  shall  have  taken  place. 

403.  Personal  property  shall  be  Uable  for  the  payment  of  the  insurance  pre- 
mium with  preference  over  any  other  matured  credits. 

With  regard  to  real  property,  the  provisions  of  the  Mortgage  Law  shall  be  ob- 
servedi). 

404.  In  case  of  a  casualty,  the  assured  must  at  once  advise  the  insurer  thereof, 
and  also  file  with  the  municipal  judge  a  comprehensive  statement  of  the  goods  on 
hand  at  the  time  of  the  casualty,  the  goods  saved,  and  the  amount  at  which  he 
estimates  his  loss  2). 

405.  The  burden  of  proof  of  the  loss  sustained  rests  upon  the  assured,  who 
shall  establish  the  fact  of  the  existence  of  the  goods  before  the  fire  occurred. 

406.  The  estimate  of  the  damage  caused  by  the  fire  shall  be  made  by  experts  in 
the  manner  estabhshed  in  the  policy,  by  adjustment  between  the  parties,  or  in  the 
absence  thereof,  in  accordance  with  the  provisions  of  the  Law  of  Civil  Procedure^). 


1)  Art.  168  of  the  Mortgage  Law  provides:  "A  legal  mortgage  is  established .  .  .  Sixth, 
In  favor  of  insurers,  upon  the  property  insured,  for  the  premiums  for  the  insurance  for  two 
years;  and  if  the  insurance  be  mutual,  for  the  last  two  assessments  which  may  have  been  made." 
T^je  second  subdivision  of  article  1923  of  the  CivU  Code  contains  a  similar  provision.  The  follow- 
ing articles  of  the  Mortgage  Law  are  also  pertinent:  "Art.  219.  The  insurer  of  real  property 
shall  have  the  right  to  require  the  constitution  of  a  special  mortgage  upon  the  property  insured, 
the  owner  of  which  shall  have  failed  to  pay  the  premiums  of  the  insurance  for  two  or  more  years, 
or  two  or  more  of  the  last  assessments,  if  the  insurance  was  mutual.  —  Art.  220.  Until  the 
premiums  for  the  two  years,  or  the  last  two  assessments,  in  a  proper  case,  shall  accrue,  the  claim 
of  the  insurer  shall  have  priority  over  all  other  claims.  —  Art.  221.  When  the  two  assessments  or 
the  two  annual  premiums  referred  to  in  the  two  preceding  articles  shall  be  due  and  unpaid  the  mort- 
gage shall  be  constituted  for  the  entire  amount  due,  and  the  record  shall  produce  its  effects  from 
the  date  thereof  only."  According  to  article  27  of  the  General  Instructions  for  drafting  public 
documents  subject  to  record,  in  every  deed  whereby  the  ownership  of  real  property  is  transferred 
or  encumbered,  if  such  real  property  is  insured,  express  reservation  shall  be  made  of  the  legal 
mortgage  in  favor  of  the  insurer  for  the  premiums  of  the  insurance  corresponding  to  the 
last  two  years,  if  unpaid,  or  for  the  last  two  assessments,  if  the  insurance  was  mutual."  —  The 
Supreme  Court  of  Cuba  held  in  a  decision  of  November  9,  1899,  that  a  mortgage  of  this  class 
is  not  an  implied  mortgage  subjecting  the  property  directly,  whoever  be  the  holder  thereof, 
to  the  performance  of  the  obUgation  it  guarantees,  but  it  is  the  right  to  demand  the  constitu- 
tion of  an  express  mortgage  which  does  not  produce  any  effect  until  the  date  of  its  record  in  the 
registry,  and,  consequently,  no  other  application  can  be  given  to  the  reservation  contained 
in  the  last  paragraph  of  article  1875  of  the  Civil  Code.  In  the  same  decison  it  held,  in  accor- 
dance with  this  doctrine,  that  if  the  insurer  shall  not  have  demanded  after  the  last  two  annual 
premiums  shall  have  accrued,  of  the  persons  Mable  for  the  pajanent  thereof  under  the  contract 
of  insurance  entered  into,  the  constitution  of  the  express  mortgage,  he  shall  not  have  the  right 
to  demand  such  constitution  of  a  third  person  who,  having  acquired  the  real  property  subse- 
quently, after  the  termination  of  the  contract,  without  any  hen  in  favor  of  the  insurer,  shall 
record  his  ownership  under  these  conditions  in  the  registry  of  property. 

2)  Art.  1796  of  the  Civil  Code  provides:  "If  the  damage  shall  occur,  the  assured  must  advise 
the  insurer  and  the  other  persons  interested  thereof,  within  the  period  which  may  have 
been  stipulated;  and  in  the  absence  of  any  stipulation,  within  twenty-four  hours  from  the  time 
the  assured  shall  have  had  knowledge  of  the  casualty.  If  he  shall  fail  to  do  so,  he  shall  have  no 
right  of  action  against  them."  As  wiU  be  observed,  the  period  differs  from  that  granted  by  the 
Commercial  Law. 

3)  The  Law  of  Civil  Procedure,  for  the  reason  that  has  been  stated  in  a  previous  note,  that 
at  the  date  of  the  promulgation  of  the  said  Law  this  contract  had  not  been  specifically  regulated. 
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407.  The  experts  shall  determine:  1.  The  origin  of  the  fire;  —  2.  The  actual 
value  of  the  objects  insured  on  the  date  of  the  fire,  before  it  occurred;  —  3.  The 
value  of  the  same  objects  after  the  fire,  and  any  other  matters  which  may  be  sub- 
mitted to  them  for  decision. 

408.  If  the  amount  of  the  loss  sustained  shall  exceed  the  amount  of  the  in- 
surance, the  assured  shall  be  considered  his  own  insurer  as  to  the  difference,  and 
shall  be  Uable  for  the  proportionate  part  of  the  losses  and  expenses. 

409.  The  insurer  shall  be  obliged  to  pay  the  indemnity  fixed  by  the  ex- 
perts within  ten  days  following  their  decision,  if  accepted. 

In  case  of  delay,  the  insurer  shall  pay  the  assured  interest  at  the  legal  rate 
on  the  sum  due,  from  the  date  of  the  termination  of  said  period^). 

410.  The  report  of  the  experts  may  be  made  the  basis  of  execution  proceed- 
ings against  the  insurer  if  made  before  a  notary;  and  otherwise,  upon  acknowledg- 
ment and  admission  in  court  by  the  experts  of  their  signatures  and  the  genuineness 
of  the  document  2). 

411.  The  insurer  shall,  within  the  ten  days  prescribed  in  article  409,  elect 
between  paying  indemnity  for  the  casualty  or  repairing,  rebuilding,  or  replacing 
the  goods  insured  and  destroyed  by  the  fire,  in  whole  or  in  part,  according  to  their 
nature  or  kind,  if  an  agreement  be  reached^). 

412.  The  insurer  may  himself  acquire  the  goods  saved,  provided  he  pays 
the  assured  the  real  value  thereof  in  accordance  with  the  estimate  referred  to  in 
the  second  subdivision  of  article  407. 

413.  The  insurer,  after  payment  of  the  indemnity,  shall  be  subrogated  to 
an  the  rights  and  actions  of  the  assured,  against  all  the  authors  of  or  persons 
responsible  for  the  fire,  in  any  capacity  or  on  any  ground  whatsoever. 

414.  The  insurer  may,  after  the  casualty,  rescind  the  contract  as  to  sub- 
sequent accidents,  as  well  as  any  other  contracts  which  he  may  have  entered  into 
with  the  same  insured,  upon  advising  the  latter  fifteen  days  in  advance  and  return- 
ing to  him  that  part  of  the  premium  which  corresponds  to  the  unexpired  term 
of  the  insurance. 

415.  The  cost  of  the  expert  estimate  and  of  the  settlement  of  the  indemnity 
shall  be  charged  to  and  borne  equally  by  the  assured  and  the  insurer;  but  If 
there  should  be  an  obvious  exaggeration  of  the  loss  on  the  part  of  the  assured, 
the  latter  shall  be  the  only  one  hable  therefor. 

Third  Section.     Life  insurance. 

416.  Life  insurance  shall  include  aU  combinations  which  can  be  made,  such 
as  agreements  to  pay  premiums  or  a  sum  of  money  in  exchange  for  an  annuity 


does  not  contain  any  express  provision  governing  the  matter ;  but  we  understand  that  by  analogy 
the  provisions  of  article  2139  thereof,  according  to  which  each  party  is  to  appoint  one  expert 
having  the  qualifications  mentioned  in  article  2078,  and  that,  according  to  the  latter,  in  the 
event  of  disagreement  a  third  shall  be  appointed  in  the  manner  established  in  article  615, 
are  applicable. 

1)  See  the  decision  of  the  Supreme  Court  of  Spain  of  December  22,  1894,  in  note  to 
art.  385. 

2)  Execution  cannot  issue  on  this  document  under  the  common  law. 

3)  The  conditional  words  with  which  this  article  terminates  produce  some  obscurity  in 
the  idea  which  it  has  been  sought  to  express.  Does  the  insurer  himself  have  the  right  of 
option  and  does  he  fulfill  his  contract  by  repairing  the  damage,  in  the  same  manner  as  if  he  had 
paid  the  amount  thereof,  or  is  it  his  obligation  to  pay  the  damage,  but  make  repairs  in  Heu  of 
payment  when  the  assured  agrees  thereto  1  An  element  in  the  settlement  of  this  question  may 
be  found  in  the  report  accompanying  the  project  of  the  Code,  which  has  the  following  to  say 
on  the  matter:  "After  the  amount  of  the  indemnity  shall  have  been  fixed,  the  insurer  may 
elect  between  paying  this  amount  or  repairing  or  rebuilding,  as  may  be  proper,  in  whole  or  in 
part,  the  objects  insured  or  destroyed  by  the  fire,  because  as  a  matter  of  fact,  the  latter  consti- 
tutes a  method  of  payment  introduced  for  the  benefit  of  the  insurer,  if  he  should  be  of  the 
opinion  that  the  experts  have  erred  in  estimating  the  amount  of  the  damages,  which  does  not 
impair  the  interests  of  the  assured  in  any  manner,  inasmuch  as  he  will  have  succeeded  in  avoiding 
the  prejudicial  consequences  of  the  fire  to  the  goods  insured,  which,  after  being  repaired,  wUl  be 
in  the  same  condition  in  which  they  were  prior  to  the  casualty.  At  any  rate,  if  any  gain  can  be 
obtained  by  this  option,  it  is  more  just  and  natural  that  the  insurer  obtain  it,  this  having 
been  his  exclusive  purpose  in  making  the  contract,  than  that  the  insured  should  acquire  it,  as 
his  sole  purpose  was  to  avoid  a  loss  without  any  speculative  interest  whatsoever." 

8* 
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for  life!)  or  to  a  certain  age,  or  the  receipt  of  a  sum  of  money  upon  the  death  of 
a  certain  person,  in  favor  of  the  insured,  his  successors  in  interest,  or  a  third  person, 
or  any  other  similar  or  analogous  combination^). 

417.  A  pohcy  of  life  insurance  shall  contain,  in  addition  to  the  requisites 
prescribed  by  article  383,  the  following:  1.  A  statement  of  the  amount  of  the  in- 
surance, payable  in  a  lump  sum,  or  in  annuities;  —  2.  A  statement  of  the  reduc- 
tions or  increases  in  the  aggregate  amount  of  the  insurance  or  annuities,  and  the 
dates  from  which  such  increases  or  reductions  are  to  be  computed. 

418.  This  insurance  contract  may  be  made  upon  the  life  of  one  person  or 
of  a  number,  without  regard  to  age,  status,  sex,  or  condition  of  health. 

419.  The  insurance  may  be  taken  out  ia  favor  of  a  third  person,  the  name, 
surname,  and  description  of  the  beneficiary  or  person  assured  being  stated  ia  the 
policy,   or  such  person  being  determined  in  any  other  unquestionable  manner. 

420.  A  person  insuring  a  third  person  is  obliged  to  comply  with  the  terms 
of  the  insurance,  and  the  provisions  of  articles  426  and  430  shall  apply  to  him. 

421.  Only  the  person  who  shall  insure  and  contract  directly  with  the  insuring 
company  shaU.  be  obUged  to  comply  with  the  terms  of  the  contract  as  the  assured, 
and  consequently  to  pay  the  premium  either  in  a  lump  sum  or  in  the  partial 
payments  which  may  have  been  stipulated. 

The  poHcy,  nevertheless,  shall  give  the  right  to  the  beneficiary  or  assured  to 
compel  the  insuring  company  to  fulfill  the  contract. 

422.  Life  insurance  shall  be  understood  to  comprise  only  the  risks  specially 
and  particularly  enumerated  in  the  pohcy. 

423.  Insurance  to  be  paid  in  case  of  death  shaU  not  cover  deaths  occurring 
ia  any  of  the  following  ways:  1.  If  the  assured  shall  be  kiUed  in  a  duel  or  die  as 
the  results  thereof;  —  2.  If  he  shall  commit  suicide;  —  3.  If  he  shall  suffer  capital 
punishment  for  ordinary  crimes. 

424.  Insurance  to  be  paid  in  case  of  death  shall  not  include,  in  the  absence 
of  an  agreement  to  the  contrary  and  the  proper  paym'ent  by  the  assured  of  the 
extra  premium  demanded  by  the  insurer:  1.  Deaths  occurring  on  voyages  outside 
Europe 3);  —  2.  Deaths  occurring  in  time  of  war  while  in  army  or  navy  service; 
—  3.  Deaths  occurring  upon  any  extraordinary  undertaking  or  action  which  is 
notoriously  reckless  and  imprudent. 

425.  If  the  assured  shah  delay  payment  of  the  sum  of  money  or  premium 
stipulated,  he  shall  not  have  a  right  to  claim  the  amount  of  the  insurance  or  the 
amount  insured  in  the  event  of  the  occurrence  of  the  casualty,  or  the  fulfillment 
of  the  condition  of  the  contract,  while  he  is  deUnquent. 

426.  If  the  assured  shall  have  paid  a  number  of  instalments  and  shall  be 
unable  to  continue  the  contract,  he  shall  so  advise  the  insurer  and  the  amount 
of  the  insurance  shall  be  reduced  to  a  sum  in  just  proportion  to  the  instalments 

.  paid,  in  accordance  with  the  calculations  contained  in  the  schedules  of  the  insuring 
company,  and  taking  into  consideration  the  risks  run  by  the  latter. 

427.  The  assured  must  advise  the  insurer  of  any  other  life  insurance  he  may 
have  taken  out  previously  or  simultaneously  in  other  insurance  companies. 

A  failure  to  comply  with  this  requisite  shall  deprive  the  assured  of  the  bene- 
fits of  the  insurance,  and  he  shall  be  entitled  to  recover  the  value  of  the  poMcy  only. 

428.  The  sums  which  the  insurer  is  to  pay  the  beneficiary  or  assured  under 
the  contract,  shall  belong  to  the' latter  even  against  the  claims  of  the  lawful  heirs 

1)  Art.  1802  of  the  Civil  Code  provides  that  the  aleatory  contract  of  lite  annuity  renders 
the  obligor  liable  for  the  payment  of  an  annual  pension  or  income  during  the  Ufe  of  one  or  more 
specific  persons  in  consideration  of  an  amount  of  personal  or  real  property,  the  ownership  of 
which  is  transferred  to  him  at  once  subject  to  the  payment  of  the  pension.  This  contract  is 
governed,  when  not  commercial  in  character,  by  the  provisions  of  articles  1803  to  1808  of  the 
Civa  Code. 

2)  The  security  required  of  life  insurance  companies  in  order  to  be  able  to  do  business  in 
Cuba,  is  $  25,000,  in  the  same  form  and  subject  to  the  same  conditions  as  bonds  of  fire  insurance 
companies.    See  note  to  Second  Section. 

^)  While  this  section  of  the  Code  of  Commerce  of  Spain  when  extended  to  Cuba  was  not 
amended,  we  beheve  that  this  article  cannot  be  considered  in  force  in  the  Republic  of  Cuba, 
in  the  form  stated,  but  that  it  should  be  considered  amended  in  a  manner  similar  to  that  in  which 
the  same  provision  was  modified  when  extended  to  the  PhiUppines.  The  form  in  which  it  wets 
amended  for  the  Phhppines  is  as  follows:.  "1.  Deaths  occurring  outside  of  the  lands  or  waters 
under  the  jurisdiction  of  the  Spanish  provinces  of  Oceania."    (Betancourt). 
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and  the  creditors  of  any  class  of  the  person  who  may  have  taken  out  the  insurance 
in  favor  of  the  assured. 

429.  The  insolvency  or  bankruptcy  of  the  assured  shall  not  avoid  or  rescind 
the  lite-insurance  contract;  but  it  may  be  reduced  at  the  request  of  the  legal  re- 
presentatives of  the  bankrupt,  or  liquidated  in  accordance  with  the  terms  of 
article  426. 

430.  Life  insurance  pohcies,  after  the  premium  or  instalments  which  the 
assured  agreed  to  pay  shall  have  been  satisfied,  shall  be  negotiable,  the  indorse- 
ment being  written  upon  the  poUcy  itself,  the  insuring  company  being  advised 
thereof  in  an  authentic  manner  by  both  the  endorser  and  the  endorsee i). 

431.  A  life  insurance  policy  which  provides  for  the  payment  of  a  certain 
sum  of  money  at  a  fixed  time,  either  to  the  assured  or  to  the  insurer,  may  be  made 
the  basis  of  execution  proceedings  against  either. 

The  insuring  company,  after  the  expiration  of  the  period  fixed  for  payment 
in  the  policy  may,  in  addition,  rescind  the  contract  upon  communicating  its 
action  to  the  assured  within  a  period  not  exceeding  twenty  days  after  the  date 
of  maturity,  whereupon  the  assured  shall  be  entitled  to  the  face  value  of  the  policy 
only. 

Fourth  Section.    Land  transport  insurance. 

432.  All  goods  which  can  be  transported  by  the  usual  means  of  land  loco- 
motion may  be  the  subject  of  contracts  of  insurance  against  the  risks  of  trans- 
portation. 

433.  In  addition  to  the  essential  requisites  of  a  policy,  according  to  article  383, 
a  transport  insurance  policy  shall  state:  1.  The  company  or  person  taking  charge 
of  the  transportation;  —  2.  The  specific  kind  of  goods  insured,  giving  the  number 
of  packages  and  their  marks;  — ■  3.  The  designation  of  the  place  where  the  goods 
insured  are  to  be  received  and  the  place  of  deUvery. 

434.  Not  only  the  owners  of  the  goods  transported,  but  any  person  having 
an  interest  or  responsibility  in  their  preservation,  may  insure  such  goods,  the  capa- 
city in  which  they  take  it  out  being  stated  in  the  poHcy. 

435.  The  contract  for  transport  insurance  shall  cover  risks  of  all  kinds ,  what- 
ever be  the  cause  thereof,  but  the  insurer  shall  not  be  hable  for  any  depreciation 
due  to  inherent  defects  of  the  subject  of  the  insurance  or  the  lapse  of  time,  in  the 
absence  of  an  agreement  to  the  contrary. 

436.  In  cases  of  depreciation  on  account  of  a  defect  in  the  subject  or  the 
lapse  of  time,  the  insurer  shall  estabhsh  in  court  the  condition  of  the  merchandise 
insured,  within  twenty-four  hours  after  its  arrival  at  the  place  of  delivery. 

Without  such  proof  any  defence  he  may  plead  to  seciu-e  release  from  his  liabi- 
lity as  insurer  shall  not  be  admissible. 

437.  The  insurers  shall  be  subrogated  to  the  rights  of  the  assured  as  to 
their  rights  of  action  against  the  carriers  for  any  damages  for  which  the  latter 
may  be  liable  in  accordance  with  the  provisions  of  this  Code. 

Fifth  Section.     Other  kinds  of  insurance. 

438.  Any  other  risks  arising  from  fortuitous  events  or  natural  accidents  may 
likewise  be  the  subject  of  a  commercial  insurance  contract,  and  the  agreements 
entered  into  must  be  performed,  provided  they  be  lawful  and  conform  to  the  pro- 
visions of  the  first  Section  of  this  Title 2). 

Ninth  Title.    Commercial  guaranties. 

439.  All  guaranties  shah  be  considered  commercial  the  purpose  of  which  is 
to  assure  the  performance  of  a  commercial  contract,  even  though  the  guarantor 
shall  not  be  a  merchant*). 


1)  The  provisions  of  this  article  are  in  consonance  with  the  doctrine  laid  down  by  the 
Supreme  Court  of  Spain  in  a  decision  of  July  7,  1881,  to  the  effect  that  "insurance  policies  are 
endorsable  when  their  negotiable  character  appears  therein  in  an  unquestionable  manner." 

2)  The  security  to  be  furnished  by  casualty  insurance  companies  in  order  to  do  business 
in  Cuba  is  $  25,000,  in  cash  or  securities,  in  the  form  mentioned  in  note  to  Second  Section. 

3)  The  Supreme  Court  of  Spain  held  in  a  decision  of  May  9,  1870,  that  promissory  notes 
and  their  guaranties  must  conform  to  the  character  of  the  contracts  which  it  is  sought  to  secure 
and  guarantee  through  their  execution,  and  become  subject  to  the  rules  determining  the  nature 
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440.  A  commercial  guaranty  must  appear  in  writing,  being  otherwise  void 
and  of  no  effect. 

441.  A  commercial  guaranty  shall  be  gratuitous,  in  the  absence  of  an  agree- 
ment to  the  contrary!). 

442.  If  in  contracts  for  an  indefinite  period  it  shall  have  been  agreed  to  com- 
pensate the  surety,  the  guaranty  shall  continue  in  force,  untU,  upon  the  complete 
termination  of  the  principal  contract  guaranteed,  all  obligations  arising  therefrom 
shall  be  definitely  discharged,  whatever  the  term  thereof  may  be,  unless  the  time 
of  the  security  shall  have  been  expressly  stipulated. 

of  such  contracts;  and,  therefore,  the  guaranty  referred  to  in  article  475  of  the  Code  of  Commerce 
(the  reference  is  to  the  Code  of  1829,  and  is  article  486  of  this  Code),  to  secure  the  payment  of 
bUls  of  exchange,  independently  of  the  obligation  of  the  acceptor  and  the  endorser,  cannot  be 
considered  a  commercial  guaranty,  because  neither  the  former  nor  the  latter  can  alter,  vary, 
or  modify  the  real  character  of  the  contract  from  which  they  are  derived. 

1)  During  the  period  of  the  Military  Government,  a  number  of  surety  companies  extended 
their  business  to  Cuba.  Although  as  a  general  rule  these  companies  do  not  engage  in  a  commercial 
business,  but  confine  themselves  usually  to  administrative  and  judicial  matters,  merchants 
are  often  called  on  to  avail  themselves  of  their  services.  —  Surety  companies,  before  engaging  in 
business,  are  obliged  to  comply  with  the  following  provisions  of  the  Law  of  the  Executive 
Power:  "Art.  417.  Every  bond  company,  prior  to  transacting  any  of  the  business  authorized 
by  this  law,  shall  deliver  to  the  Secretary  of  Agriculture,  Commerce  and  Labor,  a  copy  of  its 
charter  and  a  statement  or  balance  signed  and  sworn  to  by  its  president  and  secretary,  showing 
its  assets  and  liabilities. 

"The  Secretary  of  Agriculture,  Commerce  and  Labor  shall  authorize  said  Companies  to 
do  business  in  accordance  with  this  law,  if  it  be  estabUshed  that  they  are  authorized  to  do  so 
by  their  charter. 

"A  register  shall  be  kept  in  the  Department  of  Agriculture,  Commerce  and  Labor,  of  the 
companies  so  authorized,  and  all  such  authorizations  shall  be  pubMshed  in  the  Official  Gazette. 

"418.  Every  bond  company  shall  deposit  in  the  Treasury  of  the  Republic  the  sum  fixed 
by  law,  in  securities  declared  admissible  for  that  piirpose  by  the  Secretary  of  Finance,  before 
it  shall  be  accepted  as  surety. 

"The  deposit  as  security  required  by  this  article,  shall  be  held  subject  to  the  results  of  the 
judgments  rendered  against  the  respective  companies  in  administrative  or  judicial  proceedings 
against  any  of  the  bonds  furnished  by  them,  and  the  court,  or  proper  authority,  in  rendering 
the  decision  shall  order  the  attachment  and  sale  of  that  part  of  such  securities  as  may  be  ne- 
cessary to  satisfy  the  liabilities  which  have  attached,  including  interest  and  costs. 

"When  the  deposit  or  a  part  thereof  is  attached,  the  company  shall  be  ordered  to  replace 
it  immediately,  and  until  this  is  done,  the  company  shall  not  be  in  a  legal  position  to  furnish 
new  bonds ;  all  of  which  facts  shall  be  made  known  by  the  Secretary  of  Finance  to  the  Secretary 
of  Agriculture,  Commerce  and  Labor,  for  the  proper  action  under  the  law. 

"419.  Every  bond  company  shall  file  with  the  Secretary  of  Agriculture,  Commerce  and 
Labor  the  duly  attested  power  of  attorney  for  aU  of  its  agents,  officers,  or  representatives  in  the 
Kepublic,  authorizing  such  agents,  officers,  or  representatives,  and  each  of  them  to  be  subpoe- 
naed, summoned,  and  sued  in  its  name,  provided  that  the  subpoenas,  notices,  and  summons 
served  upon  said  agents,  officers  or  representatives  in  any  suit  or  proceeding  in  which  said  com- 
pany is  a  party,  shall  be  vaUd  and  obUgatory  thereon,  without  any  right  on  the  part  of  the  same 
to  proceed  against  said  subpoenas,  notices,  and  summons.  This  power  of  attorney  shall  be 
issued  upon  resolution  of  the  company,  in  accordance  with  its  by-laws,  and  shall  be  authorized 
by  the  president,  the  manager,  and  the  secretary  of  the  same.  The  person  or  persons  upon  whom 
it  is  conferred  and  whose  names  and  residences  are  stated  in  the  document,  shall  have  residence 
in  Cuba. 

"420.  Every  bond  company  shall  deposit  in  the  Department  of  Agriculture,  Commerce 
and  Labor,  in  the  months  of  January,  April,  July,  and  October  of  each  year  a  statement  or 
balance  signed  by  its  president,  and  secretary,  showing  its  assets  and  habihties,  in  accordance 
with  the  provisions  of  article  417  of  this  law.  The  Secretary  of  Agriculture,  Commerce  and  Labor 
may  and  shall  revoke  the  authority  granted  to  any  company  to  carry  on  the  kind  of  business 
authorized  by  this  law,  provided  that,  in  his  judgment,  the  same  does  not  conform  to  the  provi- 
sions of  law  in  its  business  operations." 

The  business  of  these  companies  is  especially  governed  by  the  provisions  of  article  III  of 
CivU  Order  97,  Headquarters  Division  of  Cuba,  series  of  1899,  which  provides:  "III.  In  all  cases 
wherein  any  personal  bond  or  guarantee  may  now  or  hereafter  be  required  by  one  or  more  siu-eties, 
or  by  deposit  of  money,  bonds,  stocks,  mortgages,  or  any  other  form  of  surety,  the  same  may 
be  executed  with  the  sole  surety  of  any  company  duly  authorized  to  guarantee  the  fideUty  of 
persons  who  fill  positions  of  responsibihty,  either  pubUc  or  private,  or  to  guarantee  the  exe- 
cution of  contracts  not  insurance  policies,  or  to  give  bond  in  legal  suits  or  proceedings  in  which 
the  law  permits  it ;  and  when  the  said  bond  shall  be  so  executed  or  guaranteed,  it  shall  be  con- 
sidered sufficient  compliance  with  whatever  law,  order  or  regulation,  which  prescribes  the  giving 
of  bond,  in  whatever  form,  either  by  means  of  one  or  two  sureties,  or  by  means  of  stocks,  bonds, 
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Tenth  Title.    Contracts  and  bills  of  exchange. 

First  Section.    Form  of  bills  of  exchange. 

443.  A  bill  of  exchange  shall  be  considered  a  commercial  act,  and  all  the 
rights  and  actions  arising  therefrom,  without  regard  to  persons,  shall  be  governed 
by  the  provisions  of  this  Code^). 

444.  In  order  for  a  biU  of  exchange  to  produce  the  proper  effects  in  court, 
it  must  contain:  1.  The  designation  of  the  place,  day,  month  and  year  of  its  issue;  — 
2.  The  time  of  maturity;  —  3.  The  name  and  surname,  firm  name  or  designation 
of  the  person  to  whose  order  the  payment  is  to  be  made;  —  4.  The  amount  ordered  to 
be  paid  by  the  drawer,  stating  the  same  in  specie  or  in  the  currency  which  commerce 
may  have  adopted  for  exchange  purposes;  —  5.  "Value  received",  or  by  accepting 
it  on  account  of  unpaid  claims,  which  shall  be  indicated  by  the  term  "value  on 
account"  or  "value  understood";  —  6.  The  name  and  surname,  firm  name,  or 
designation  of  the  person  from  whom  the  value  of  the  bill  of  exchange  is  received, 
or  to  whose  account  it  is  charged;  —  7.  The  name  and  surname,  firm  name  or  de- 
signation of  the  person  or  company  upon  whom  it  is  drawn,  as  well  as  his  or  its 
domicile;  —  8.  The  signature  of  the  drawer,  in  his  own  hand,  or  that  of  the  person 
empowered  therefor  by  him  under  a  sufficient  power  of  attorney  2). 

445.  The  term  "value  on  account"  and  "value  understood"  shaU  render  the 
payee  of  the  biU  hable  for  the  amount  of  the  same  in  favor  of  the  drawer,  in  order 
to  demand  or  set  it  off  in  the  maimer  and  at  the  time  which  both  may  have  stipul- 
ated at  the  time  of  making  the  exchange  contract*). 

mortgages,  or  other  forms  of  security,  or  in  which  it  is  required  that  the  sureties  be  residents, 
renters  or  proprietors  of  the  locality. 

"The  provisions  of  this  article  shall  apply  to  any  surety  companies  complying  with  the 
requirements  of  articles  I  and  II  of  this  Order,  (deposit  in  the  Treasury  securities  approved 
by  the  Secretary  of  the  Treasury),  and  the  said  companies  are  authorized  to  furnish  the  bond, 
which  may  be  required  hj  law,  of  employees  of  the  State,  of  a  province,  or  a  municipality.  Public 
officers  required  to  approve  bonds,  shall  if  they  be  presented,  accept  those  of  the  said  companies 
in  lieu  of  those  now  required  by  law." 

The  security  to  be  furnished  by  these  companies  is  $  25,000,  according  to  the  Law  of  Sep- 
tember 27,  1902,  which  was  the  amount  which  had  been  fixed  by  Order  181,  series  of  1900. 
This  amount  was  increased  to  $  100,000  by  Civil  Order  169,  series  of  1902,  but  was  reduced  to 
$  25,000  by  the  law  referred  to. 

1)  All  the  rights  derived  from  a  bill  of  exchange  are  governed  by  the  commercial  law; 
this  article  so  provides  and  the  Supreme  Court  of  Cuba  has  recognized  it  in  a  decision  of  March  1 1 , 
1902,  holding  that  inasmuch  as  a  bill  of  exchange  is  a  commercial  act,  and  all  the  rights  and 
actions  derived  therefrom  being  governed  by  the  provisions  of  the  Code  of  Commerce,  the  only 
provisions  applicable  to  a  question  relating  to  the  payment  thereof  are  those  of  the  Code  of  Com 
merce,  and  consequently  there  is  no  necessity  to  have  recourse  to  the  rules  of  the  common 
law,  in  view  of  the  fact  that  they,  as  well  as  the  usages  of  commerce,  are  applicable  only  in  the 
absence  of  any  provision  in  the  Code.  It  is  also  to  be  noted  that  the  same  court  held  in  a  decision 
of  September  12,  1903,  that  in  order  to  determine  whether  a  document  is  or  is  not  a  bill  of  ex- 
change, it  is  necessary  to  ascertain  solely  whether  the  formalities  prescribed  by  the  Code  of 
Commerce  have  been  complied  with,  without  any  regard  whatsoever  to  the  subsequent  acts 
of  the  persons  interested  in  such  instrument. 

When  a  contract  of  exchange  between  merchants  is  in  volved,  the  clear  an  specific  pro- 
visions of  the  Code  of  Conunerce  alone  must  be  considered.  (Decision  of  the  Supreme  Court 
of  Spain  of  April  1,   1887.) 

A  bill  of  exchange  contract  is  perfected  by  the  acceptance  of  the  bill,  which  renders 
the  acceptor  liable  for  its  payment,  the  place  for  the  performance  of  the  obhgation  being  that 
indicated  by  the  drawer  as  the  domicile  of  the  drawee,  which  is  the  same  place  in  which  the 
latter  is  required  to  make  payment;  any  questions  of  jurisdiction  which  may  arise  in  connection 
with  a  bill  exchange  are  decided  by  means  of  these  data,  in  accordance  with  the  provisions 
of  the  Law  of  Civil  Procedure.    (Decision  of  the  Supreme  Court  of  Spain  of  August  21.  1890.) 

2)  Subdivision  8  of  this  article  refers  to  drafts  drawn  in  the  name  of  another,  as  does 
article  447. 

3)  The  payee  of  a  bill  of  exchange  containing  a  clause  "value  on  account"  shall  be  obliged 
to  pay  the  drawer  the  amount  thereof  or  set  it  off,  even  though  at  the  time  of  making  the  contract 
of  exchange  no  stipulation  was  made  as  to  the  time  and  manner  of  complying  with  this 
obligation,  because  this  article  in  making  such  express  provision,  instead  of  deriving  it  from 
the  stipulation  attached  to  the  contract,  presupposes  that  it  was  contracted  simultaneously 
with  its  celebration;  likewise,  if  no  actual  sum  of  money  or  value  is  exchanged  in  this  act,  but 
two  mutual  promises  are  made  chargeable  to  the  open  account  "between  them,  or  to  one  to  be 


120  CUBA:  BILLS  OF  EXCHANGE. 

446.  The  drawer  may  make  the  bill  of  exchange:  1.  To  his  own  order,  statiag 
that  he  retains  in  himself  the  value  thereof;  —  2.  Upon  another  person,  to  make 
the  payment  at  the  domicile  of  a  third  person;  —  3.  On  himself,  at  a  place  other 
than  his  domicUe;  —  4.  On  another  person,  at  the  same  place  as  the  residence  of 
the  drawer;  —  5.  On  himself,  but  by  the  order  and  for  the  account  of  a  third  per- 
son, setting  this  forth  in  the  bill  of  exchange. 

This  .circumstance  shall  not  affect  the  habihty  of  the  drawer,  nor  shaU  the 
holder  acquire  any  right  against  the  third  person  for  whose  account  the  bill  was 
drawn. 

447.  All  persons  who  shall  place  their  signatures  on  bills  of  exchange  in  the 
name  of  another,  as  drawers,  endorsers  or  acceptors,  must  be  authorized  therefor 
under  a  power  of  attorney  granted  by  the  persons  on  whose  behalf  they  act,  this 
fact  being  stated  in  the  subscribing  clause. 

The  payees  and  holders  of  bills  of  exchange  shall  have  the  right  to  require 
the  signers  to  produce  their  powers  of  attorney. 

The  managers  of  companies  shall  be  understood  to  have  authority  by  the 
mere  fact  of  their  appointment i). 

448.  The  drawers  cannot  refuse  to  issue  to  the  payees  of  bills  of  exchange 
second,  third,  or  any  other  biUs  they  may  need  and  request  of  the  same  tenor, 
provided  the  request  therefor  be  made  before  the  date  of  maturity  of  the  bills, 
without  prejudice  to'  the  provisions  of  article  500,  stating  in  all  of  them  that  they 
shall  not  be  considered  valid  unless  payment  shall  not  have  been  made  upon  the 
first  or  other  biUs  previously  issued. 

449.  In  the  absence  of  dupHcate  copies  of  the  bill  of  exchange  issued  by  the 
drawer,  any  holder  may  give  the  payee  a  copy,  stating  that  he  issues  it  in  the 
absence  of  the  original  which  it  is  sought  to  supply. 

All  the  indorsements  which  the  original  contains  must  be  shown  literally  on 
this  copy. 

450.  If  the  bill  of  exchange  shall  contain  some  defect  or  lack  some  formahty 
required  by  the  law,  it  shall  be  considered  a  promissory  note  in  favor  of  the  payee 
and  for  the  account  of  the  drawer. 

Second  Section.    Terms  and  maturity  of  bills  of  exchange. 

451.  BiUs  of  exchange  may  be  made  payable  immediately  or  after  a  period 
of  time  for  one  of  the  foUowing  terms:  1.  At  sight;  —  2.  At  one  or  more  days,  or 
at  one  or  more  months  after  sight;  —  3.  At  one  or  more  days,  or  one  or  more 
months  after  date;  —  4.  At  one  or  more  usances;  —  5.  At  a  day  fixed  or  certain;  — 
6.  At  a  fair. 

452.  Each  of  these  terms  shall  cause  the  payment  of  the  biUs  of  exchange 
to  faU  due  as  follows:  1.  The  sight  biQ  of  exchange,  on  presentation;  —  2.  The 
days  or  months  after  sight  bUl,  on  the  day  the  period  stated  expires,  to  be  counted 
from  the  date  foUowing  that  of  its  acceptance  or  of  its  protest  on  account  of  non- 
acceptance;  —  3.  The  days  or  months  from  date  biU,  as  well  as  that  at  one  or  more 
usances,  on  the  date  the  period  fixed  expires,  computed  from  the  day  foUowing 
the  date  thereof;  —  4.  Those  drawn  for  payment  on  a  day  certain,  on  the  said  date; 
—  5.  Those  payable  at  a  fair,  on  the  last  day  thereof. 

453.  The  usance  of  brUs  of  exchange  drawn  in  one  place  on  another  within 
the  island  of  Cuba  shaU  be  sixty  days. 


newly  opened  between  the  persons  interested,  it  is  evident  that  upon  payment  of  the  bill  of 
exchange  the  drawer  has  the  right  to  demand  the  value  thereof  from  the  payee,  or  to  set  it  off 
according  to  the  result  of  the  said  account.  If  the  time  and  manner  of  settling  the  bill  of  ex- 
change shall  have  been  agreed  on,  the  hability  of  the  payee  is  subordinated  to  his  agreement 
with  the  drawer;  and  even  though  the  agreement  being  indicated  only  in  the  bOl  of  exchange, 
it  must  be  proved  by  other  means  by  the  person  invoking  it  in  support  of  his  rights,  it  is  no  less 
true  that  in  the  absence  of  an  express  agreement  on  this  point,  the  intention  of  the  interested 
parties  must  be  suppHed  by  the  general  rules  governing  the  performance  of  obUgations. 
(Decision  of  the  Supreme  Court  of  Spain  of  June  23,  1891.) 

1)  The  Supreme  Court  of  Spain  established  the  doctrine  in  a  decision  of  September  16, 
1861,  that  the  provisions  of  the  first  subdivision  of  this  article  do  not  apply  to  a  case  in  which 
a  factor  having  been  constituted  by  general  clauses,  he  is  the  one  to  place  his  signature;  and  in 
another  decision  of  November  27,  1881,  it  held  that  commercial  employees  can  neither  accept 
nor  endorse  bills  of  exchange  or  drafts  without  a  special  power  of  attorney  therefor. 


CUBA:  BILLS  OF  EXCHANGE.  121 

That  of  bills  drawn  on  Cuba  from  the  islands  and  coasts  of  the  Antilles  and 
gulf  of  Mexico,  and  from  the  United  States,  Guatemala,  Honduras,  Nicaragua, 
Costa  Rica,  and  Brazil,  sixty  days. 

From  other  places,  ninety  days. 

454.  In  the  computation  of  the  terms  of  bUls  of  exchange,  months  shall  be 
reckoned  from  date  to  date. 

If  the  month  in  which  the  bill  of  exchange  matures  does  not  contain  a  day 
corresponding  to  that  of  the  date  on  which  the  biU  was  drawn,  it  shall  be  under- 
stood that  it  matures  on  the  last  day  of  the  month. 

455.  All  bills  of  exchange  must  be  paid,  on  the  date  of  their  maturity,  before 
sunset,  no  term  of  grace  or  courtesy  being  allowed. 

If  the  date  of  the  maturity  should  be  a  holiday,  the  biU  of  exchange  shall  be 
paid  on  the  preceding  day. 

Third  Section.     Obligations  of  the  drawer. 

456.  The  drawer  shall  be  obliged  to  furnish  funds  in  due  time  to  the  person 
upon  whom  he  may  have  drawn  the  bill,  unless  he  shall  make  the  draft  for  the 
account  of  a  third  person,  in  which  case  the  latter  shall  be  charged  with  this  obh- 
gation,  reserving  always  the  direct  liability  of  the  drawer  to  the  payee  or  holder 
of  the  bill  of  exchange,  and  that  of  the  third  person  for  the  account  of  whom  the 
bill  was  drawn,  to  the  drawer. 

457.  Funds  shall  be  considered  to  have  been  supplied  when,  upon  the  maturity 
of  the  bOl  of  exchange,  the  person  upon  whom  it  was  drawn  shall  be  the  debtor 
ia  a  sum  equal  to  or  greater  than  the  amount  thereof  to  the  drawer  or  to  the  third 
person  for  the  account  of  whom  the  bill  was  drawn. 

458.  The  expenses  due  to  the  non-acceptance  or  non-payment  of  the  biU 
of  exchange,  shall  be  borne  by  the  drawer  or  the  third  person  for  whose  account 
it  was  drawn,  unless  he  shaU  prove  that  he  had  supplied  the  funds  ia  due  time, 
or  that  he  was  a  creditor  in  accordance  with  the  foregoing  article,  or  that  he  was 
expressly  authorized  to  draw  the  amount  in  question. 

In  any  of  these  three  cases,  the  drawer  shall  have  the  right  to  recover  from 
the  person  obHged  to  accept  and  pay,  the  expenses  he  may  have  reimbursed  the 
holder  of  the  bill  on  such  account. 

459.  The  drawer  shall  be  civilly  hable  for  the  results  of  his  bill  to  aU  the 
persons  who  may  successively  acquire  and  transfer  it. 

The  effects  of  this  liability  are  specified  in  articles  456,  458,  and  the  following. 

460.  The  liability  of  the  drawer  shall  cease  if  the  holder  of  the  biU  of  exchange 
shall  have  failed  to  present  it  or  protest  it  in  due  time  and  form,  provided  he  proves 
that  at  the  time  of  the  maturity  of  the  bill  he  had  suppUed  the  funds  for  its  pay- 
ment, in  the  terms  prescribed  in  articles  456  and  457. 

Should  he  fail  to  produce  this  evidence,  he  shall  reimburse  the  amount  of 
the  unpaid  biU,  even  though  the  protest  shall  have  been  made  out  of  the  proper 
time,  provided  the  biU  of  exchange  shall  not  have  become  prescribed.  If  he  shall 
present  this  evidence,  the  habUity  for  the  reimbursement  shall  be  transferred  to  the 
person  who  may  have  failed  to  cover  it,  provided  the  biU  shall  not  have  become 
prescribed. 

Fourth  Section.    Endorsement  of  bills  of  exchange. 

461.  The  ownership  of  bills  of  exchange  shall  be  transferred  by  endorsement. 

462.  The  endorsement  shall  contain:  1.  The  name  and  surname,  firm  name, 
or  designation  of  the  person  or  company  to  which  the  bOl  of  exchange  is  trans- 
ferred; —  2.  The  form  in  which  the  transferor  acknowledges  receipt  of  the  con- 
sideration from  the  payee,  as  stated  in  subdivision  5  of  article  444;  —  3.  The  name 
and  surname,  firm  name,  or  designation  of  the  person  from  whom  it  is  received, 
or  to  the  account  of  whom  it  is  charged,  if  not  the  same  person  to  whom  the  bill 
of  exchange  is  transferred;  —  4.  The  date  on  which  it  is  made;  —  5.  The  signature 
of  the  endorser,  or  of  the  person  legally  authorized  to  sign  for  him,  which  fact  shaU 
be  stated  in  the  subscribing  clause. 

463.  If  the  statement  of  the  date  shall  be  omitted  in  the  endorsement,  the 
ownership  of  the  biU  of  exchange  shall  not  be  transferred,  and  it  shall  be  con- 
sidered a  mere  commission  for  collection. 
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464.  If  a  date  shall  be  stated  in  the  endorsement  prior  to  the  date  it  was 
really  made,  the  endorser  shall  be  liable  for  the  damages  a  third  person  may  suffer 
thereby,  without  prejudice  to  the  penalty  he  may  incur  for  the  crime  of  falsifi- 
cation, if  he  has  acted  with  malice. 

465.  Endorsements  signed  in  blank,  and  those  in  which  the  value  is  not  stated, 
shall  transfer  the  ownership  of  the  bUl  of  exchange  and  shall  produce  the  same 
effect  as  if  "value  received"  had  been  written  therein. 

466.  Bills  of  exchange  not  issued  to  order  or  which  are  past  due,  or  prejudiced, 
cannot  be  endorsed. 

The  transfer  of  the  ownership  thereof  by  the  means  recognized  by  the  common 
law  shall  be  lawful;  and  if,  however,  the  endorsement  be  made,  it  shall  have  no 
other  force  than  that  of  a  mere  assignment. 

467.  The  endorsement  shall  charge  each  and  every  one  of  the  endorsers  with 
the  liability  for  the  guaranty  of  the  value  of  the  bill  of  exchange,  if  not  accepted, 
and  for  its  reimbursement,  with  the  costs  of  protest  and  re-exchange,  if  not  paid 
on  maturity,  provided  the  formalities  of  presentment  and  protest  shall  have  been 
comphed  with  at  the  time  and  in  the  form  prescribed  by  this  Code^). 

This  liability  shall  cease  on  the  part  of  an  endorser  who,  at  the  time  of  trans- 
ferring the  bill,  shall  have  placed  thereon  the  clause  "without  my  liability". 

In  such  case  the  endorser  shall  be  answerable  only  for  the  identity  of  the  trans- 
feror, or  the  right  under  which  he  makes  the  transfer  or  endorsement^). 

468.  A  broker  of  endorsable  bills  of  exchange  or  promissory  notes,  becomes 
the  guarantor  of  those  he  may  acquire  or  negotiate  for  the  account  of  another, 
if  he  should  place  his  endorsement  thereon,  and  he  can  only  decline  to  do  so  with 
reason  when  an  express  agreement  shall  have  been  previously  made  whereby  the 
principal  reheved  him  of  such  liabihty.  In  this  case  the  broker  may  make  the 
endorsement  to  the  order  of  the  principal,  with  the  clause  of  "without  my  liability". 

Fifth  Section.  Presentment  of  bills  of  exchange  and  their  acceptance. 

469.  Bills  of  exchange  not  presented  for  acceptance  or  payment  within  the 
term  stipulated,  or  not  protested  in  due  time,  shall  be  prejudiced. 

470.  BiUs  of  exchange  drawn  in  the  Peninsula  and  Balearic  Islands  upon 
any  place  therein,  at  sight  or  at  a  period  after  sight,  must  be  presented  for  col- 
lection or  acceptance,  within  forty  days  after  their  date. 

Nevertheless,  a  person  drawing  a  bUl  of  exchange  at  sight  or  at  a  period  after 
sight,  may  fix  the  period  within  which  presentment  is  to  be  made;  and  in  such 
case  the  holder  of  the  bill  of  exchange  shall  be  obliged  to  present  it  within  the 
period  determined  by  the  drawer. 

471.  Bills  of  exchange  drawn  between  the  Peninsula  and  the  Canary  Islands 
shall  be  presented,  in  the  cases  referred  to  in  the  two  preceding  articles,  within  a 
term  of  three  months^). 


1)  The  Supreme  Coiirt  of  Cuba  held  in  a  decision  of  March  11,  1902,  that  these  liabilities 
cannot  be  enforced  when  the  trial  court  holds  that  the  bill  of  exchange  had  been  paid  when.due. 

2)  The  Supreme  Court  of  Spain  held  in  a  decision  of  March  18,  1875,  that  it  is  a  principle 
of  private  international  law  that  a  bill  of  exchange  the  ownership  of  which  is  transferred  by  the 
endorsement  of  the  persons  successively  acquiring  it,  comprises  in  itself,  when  this  is  done, 
the  same  number  of  perfect  contracts  between  the  respective  endorser  and  the  person  to  whom 
he  transfers  it,  independently  of  the  original  contract  entered  into  between  the  drawer  and 
payee ;  and  each  of  these  contracts  must  be  governed  by  the  laws  of  the  place  where  it  may  be 
made  and  drawn. 

The  same  Court  held  in  a  decision  of  December  15,  1880,  that  in  order  for  an  endorser  to 
be  liable  and  bound  to  reimburse  the  value  of  a  bill  of  exchange  with  the  cost  of  protest  and 
re-exohange,  it  is  necessary  that  the  protest  should  have  been  made  at  the  time  and  in  the  form 
prescribed  by  the  laws;  and  in  another  decision  of  February  3,  1866,  that  an  endorser  who  has 
paid  the  value  of  the  bill  of  exchange  with  the  additional  amount  due  to  the  protest,  is  entitled 
to  reimbursement  from  the  endorsers  who  may  have  preceded  him  or  from  the  drawers,  without 
observance  of  the  private  agreements  the  former  may  have  made. 

3)  The  retention  of  articles  470  and  471  in  the  Code  in  force  in  Cuba  constitutes  one  of  the 
most  serious  acts  of  carelessness  committed  when  the  Code  in  force  in  Spain  was  extended  to 
the  Island.  The  Royal  Decree  applying  the  Code  embodied  the  most  obvious  changes,  but  the 
text  was  not  revised  with  sufficient  care  to  adapt  it  to  the  country  in  which  it  was  to  be  promul- 
gated; attention  has  been  called  to  some  of  these  omissions,  but  this  is  without  question  the  most 
serious.    Article  469  provides  that  bills  of  exchange  not  presented  for  acceptance  or  payment 
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472.  BiUs  of  exchange  drawn  between  the  Peninsula  and  the  Spanish  Antilles 
or  other  points  beyond  the  seas,  situated  on  this  side  of  Cape  Horn  and  the  Cape 
of  Good  Hope,  whatever  be  the  term  mentioned  therein,  shall  be  presented  for 
payment  or  acceptance  within  six  months  at  the  utmost. 

With  regard  to  places  beyond  the  seas  which  may  be  beyond  the  said  Capes, 
the  term  shall  be  one  year. 

473.  Persons  sending  biUs  of  exchange  beyond  the  seas  must  send  dupUcates 
at  least  by  different  vessels  from  those  by  which  the  first  were  sent,  and  if  they 
shall  prove  that  the  vessels  carrying  the  same  suffered  some  accident  on  the  sea 
which  delayed  their  voyage,  the  time  to  the  date  upon  which  the  said  accident 
became  known  in  the  place  of  the  residence  of  the  sender  of  the  bills  of  exchange 
shall  not  be  included  in  the  computation  of  the  legal  term. 

The  actual  or  presumed  loss  of  the  vesse*  shall  produce  the  same  effect. 
In  accidents  occurring  on  land  and  pubHcly  known,  a  similar  rule  shall  be 
observed  in  the  computation  of  the  legal  term. 

474.  Bills  of  exchange  drawn  at  sight  or  at  a  period  after  sight  in  foreign 
countries,  on  places  in  the  territory  of  Cuba,  shall  be  presented  for  collection  or 
acceptance  within  forty  days  following  their  iatroduction  into  the  Republic;  and 
those  drawn  after  date,  on  the  dates  therein  stipulated. 

475.  Bills  of  exchange  drawn  in  Cuban  territory  on  foreign  countries  shall 
be  presented  in  accordance  with  the  laws  in  force  in  the  place  where  payment  is 
to  be  made. 

476.  The  holders  of  bills  of  exchange  drawn  at  a  period  after  date  need  not 
present  them  for  acceptance. 

The  holder  of  a  bill  of  exchange  may,  if  he  deems  it  in  furtherance  of 
his  interests,  make  the  presentment  thereof  to  the  drawee  before  maturity; 
and  in  such  case,  the  latter  shall  accept  it,  or  state  his  grounds  for  declining 
to  do  so. 

477.  Upon  the  presentment  of  a  bill  of  exchange  for  acceptance,  within  the 
periods  mentioned  in  the  foregoing  articles,  the  drawee  must  accept  it  by  means 
of  the  words  "/  accept",  or  "we  accept",  adding  the  date,  or  inform  the  holder  of 
any  grounds  he  may  have  for  refusing  acceptance. 

If  the  bill  of  exchange  should  be  drawn  at  sight  or  at  a  period  after  sight, 
and  the  drawee  shall  fail  to  insert  the  date  of  the  acceptance,  the  period  shaU  run 
from  the  day  on  which  the  holder  could  have  made  the  presentment  without  delay 
in  the  mail;  and  if,  the  computation  having  been  made  in  this  manner,  it  shall 
appear  that  the  bill  of  exchange  has  matured ,  it  shall  be  due  on  the  jiay  im- 
mediately following  the  date  of  the  presentment  thereof. 

478.  The  acceptance  of  a  bUl  of  exchange  must  take  place  or  be  refused  on 
the  same  day  that  the  holder  makes  presentment  thereof  for  such  purpose,  and 
the  person  of  whom  the  acceptance  is  demanded  shall  not  be  permitted  to  retain 
the  bill  of  exchange  in  his  possession  under  any  pretext  whatsoever. 

If  the  biU  of  exchange  presented  for  acceptance  should  be  payable  elsewhere 
than  at  the  residence  of  the  acceptor,  the  place  where  payment  is  to  be  made 
shall  be  stated  therein. 

A  person  who  shall  receive  a  bill  of  exchange  for  acceptance,  if  drawn  on  him, 
or  to  have  it  accepted,  if  drawn  on  a  third  person,  and  hold  it  awaiting  the  receipt 
of  a  duplicate  or  other  copy,  and  shall  advise  by  letter,  telegram  or  in  any  other 
written  form  that  it  has  been  accepted,  shall  be  liable  to  the  holder  and  endorsers 
thereof  in  the  same  manner  as  if  the  acceptance  had  been  written  on  the  face  of 
the  bUl  of  exchange  in  question,  even  though  such  acceptance  shall  not  have  taken 
place,  and  even  if  he  shall  refuse  to  deliver  the  accepted  copy  to  the  person  having 
a  legal  right  to  demand  it. 

479.  BiUs  of  exchange  cannot  be  accepted  conditionally,  but  the  acceptance 
may  be  limited  to  a  part  of  the  amount  for  which  the  bill  is  drawn,  in  which  event 

within  the  term  fixed,  shall  be  prejudiced,  and  then  the  terms  for  bills  of  exchange  drawn  in  the 
Peninsula,  Balearic  Islands  and  the  Canary  Islands  are  determined,  but  not  for  those  drawn 
in  one  place  on  another  in  Cuba.  This  defect  is  an  omission  and  cannot  be  cured  by  means  of 
interpretations,  but  the  omission  must  be  supplied,  rendering  it  necessary  to  proceed  by  analogy. 
In  this  sense,  in  the  opinion  of  learned  lawyers,  the  period  should  be  that  of  forty  days 
fixed  in  article  474  for  bUls  of  exchange  drawn  in  a  foreign  country,  and  this  opinion  seems  to 
be  a  sound  one.    (Betancourt. ) 
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it  may  be  protested  as  to  the  difference  between  the  amount  of  the  acceptance 
and  the  fuU  value  of  the  bUl^). 

480.  The  acceptance  af  a  bill  of  exchange  shall  render  the  acceptor  liable 
for  the  payment  thereof  when  due,  and  he  cannot  be  released  from  payment  on 
the  plea  that  the  drawer  has  failed  to  supply  the  funds,  nor  on  any  other  plea, 
excepting  the  forgery  of  the  acceptance. 

481.  If  the  acceptance  of  a  bill  of  exchange  shall  be  refused,  it  shall  be  pro- 
tested, and  under  the  protest  the  holder  shall  have  the  right  to  require  the  drawer, 
or  any  of  the  endorsers,  to  guaranty  the  amoimt  of  the  bffl  of  exchange  to  his  satis- 
faction, or  to  deposit  it,  or  to  reimburse  him  together  with  the  cost  of  the  protest 
and  re-exchange,  deducting  interest  at  the  legal  rate  for  the  unexpired  time  to  the 
date  of  maturity. 

Even  though  the  bill  of  exchange  shall  have  been  accepted  by  the  drawee, 
if  the  drawee  shall  have  allowed  other  acceptances  to  be  protested,  the  holder 
may  cause  the  biU  to  be  protested  for  better  security  before  the  bill  matures,  against 
the  persons  referred  to  therein^). 

482.  If  the  holder  of  a  bill  of  exchange  should  allow  the  periods  fixed  accord- 
ing to  the  cases  to  expire,  without  presenting  it  for  acceptance,  or  should  fail 
to  make  the  protest,  he  shall  lose  his  right  to  demand  the  guaranty,  deposit  or 
reimbursement,  without  prejudice  to  the  provisions  of  article  525. 

483.  If  the  holder  of  the  bill  should  not  present  it  for  collection  on  the  date 
of  its  maturity,  or,  in  default  of  payment,  should  not  cause  it  to  be  protested  on 
the  day  following,  he  shall  lose  his  right  to  recover  from  the  endorsers,  the  pro- 
visions of  articles  458  and  460  being  observed  with  regard  to  the  drawer. 

The  holder  shall  not  lose  his  right  to  reimbursement  if  he  shall  have  been 
prevented  from  making  the  presentment  of  the  biU  or  duly  protesting  it  by  force 
majeure. 

484.  If  a  biU  of  exchange  should  contain  references  by  the  drawer  or  endorsers 
to  other  persons  to  whom  presentment  is  to  be  made  for  acceptance  in  default 
of  the  first  drawee  designated,  the  holder  shall,  after  having  protest  made  if  such 
drawee  shall  refuse  to  accept  it,  demand  acceptance  of  the  persons  referred  to. 

485.  Persons  who  shall  forward  bills  of  exchange  from  one  place  to  another 
without  allowing  sufficient  time  for  their  due  presentment  or  protest,  shall  be 
liable  for  the  consequences  on  account  of  such  biUs  being  prejudiced. 

Sixth  Section.    Guaranty  and  its  effects. 

48ftk  The  payment  of  a  bill  of  exchange  may  be  secured  by  a  written  obli- 
gation, independently  of  that  contracted  by  the  acceptor  and  endorser,  known 
as  a  guaranty  (aval)^). 

487.  If  the  guaranty  shall  be  drawn  in  general  terms  and  without  restriction, 
the  guarantor  shall  be  Hable  for  the  payment  of  the  bill  in  the  same  cases  and  forms 
as  the  person  for  whom  he  is  security;  but  if  the  guaranty  be  limited  as  to  time, 
cases,  a  specific  amount  or  person,  it  shall  produce  no  further  liabiUty  than  that 
arising  from  the  terms  thereof. 

Seventh  Section.    Payment. 

488.  Bills  of  exchange  must  be  paid  to  the  holder  thereof  on  the  date  of  their 
maturity  in  accordance  with  the  provisions  of  article  455. 

489.  Bills  of  exchange  must  be  paid  in  the  money  designated  therein  and 
if  such  money  is  unobtainable,  in  its  equivalent,  according  to  the  use  and  custom 
at  the  place  of  payment. 

1)  See  article  404  of  this  Code. 

2)  See  articles  492,  496,  498  and  519  of  this  Code. 

^ )  The  purpose  of  the  guaranty  is  to  secure  the  full  or  partial  pajonent  of  a  bill  of  exchange, 
and  although  it  constitutes  an  obligation  distinct  and  independent  of  that  contracted  by  the 
acceptor  and  endorser,  it  is  a  commercial  contract  accessory  to  that  of  the  bill  of  exchange  it 
guarantees,  and  as  commercial  contracts  are  governed  by  the  special  provisions  of  the  Code  of 
Commerce,  article  950  thereof  in  prescribing  in  general  terms  that  actions  upon  bills  of  exchange 
are  barred  three  years  after  their  maturity  whether  protested  or  not,  includes  in  its  provisions 
all  actions  lying  on  behalf  of  the  guarantor  against  the  acceptor  who  may  have  protested  the  bill, 
for  the  recovery  of  the  amount  he  may  have  been  required  to  pay  on  account  of  the  guaranty. 
(Decision  of  the  Supreme  Court  of  Spain  of  July  8,  1892.) 
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490.  A  person  who  shall  pay  a  biU  of  exchange  before  maturity  shall  not  be 
released  from  payment,  if  the  payment  shall  not  have  been  made  to  a  legitimate 
person!). 

491.  The  payment  of  a  bill  of  exchange  upon  maturity  to  the  holder  thereof 
shall  be  presumed  to  be  valid,  unless  the  value  thereof  shall  have  been  previously 
gamisheed  under  a  judicial  writ  2). 

492.  The  holder  of  a  bill  who  shall  request  payment  thereof  shall  be  obliged 
to  satisfy  the  payer  as  to  his  identity,  by  means  of  documents  or  through  residents 
who  are  acquainted  with  him  or  who  wiU  vouch  for  his  identity. 

The  absence  of  this  proof  shall  not  be  an'  obstacle  to  the  deposit  by  the  payer 
of  the  amount  of  the  bill,  on  the  day  of  its  presentment,  in  an  institution  or  with 
a  person  satisfactory  to  the  holder  and  payer,  and  in  such  event  the  institution 
or  person  shall  hold  the  amount  on  deposit  until  payment  shall  be  legally  made. 

The  expense  and  risks  connected  with  this  deposit  shall  run  for  the  account 
of  the  holder  of  the  bill. 

493.  The  holder  of  a  bill  of  exchange  shall  not  be  obliged  to  collect  the  amount 
thereof  before  maturity;  but  if  he  shaH  accept  the  payment  of  the  same,  it  shall 
be  vahd,  except  in  the  event  of  the  bankruptcy  of  the  payer  within  the  next  fif- 
teen days,  in  accordance  with  the  provisions  of  article  879. 

494.  Nor  can  the  holder  be  compelled,  even  after  maturity,  to  receive  part 
and  not  the  whole  amount  of  the  bill,  and  only  if  he  shall  agree  thereto,  can  part 
of  the  value  thereof  be  paid  and  the  balance  left  standing. 

In  the  latter  case,  the  biU  of  exchange  may  be  protested  for  the  amount  which 
may  have  been  left  unpaid,  and  the  holder  shall  retain  it  in  his  possession,  notiag 
thereon  the  amount  collected  and  giving  a  separate  receipt  for  the  amount  paid. 

495.  Accepted  bUls  of  exchange  must  necessarily  be  paid  on  that  one  of  the 
set  which  bears  the  acceptance. 

If  payment  should  be  made  on  any  other  parts  of  the  set,  the  person  making 
the  payment  shall  be  liable  for  the  amoimt  of  the  bill  to  a  third  person  who  may 
be  the  legal  holder  of  the  acceptance. 

496.  The  acceptor  cannot  be  compelled  to  make  payment,  even  though  the 
holder  of  a  part  of  the  set  other  than  that  bearing  the  acceptance  agrees  to  give 
security  to  the  satisfaction  of  the  former ;  but  in  such  case  the  holder  may  demand 
the  deposit  and  make  protest  in  the  terms  mentioned  in  article  498^). 

If  the  acceptor  shall  voluntarily  accept  the  bond  and  make  the  payment,  the 
former  shall  be  cancelled  ipso  jure  upon  the  prescription  of  the  acceptance  which 
gave  rise  to  the  execution  of  the  bond. 

497.  Bills  of  exchange  which  have  not  been  accepted  may  be  paid  after 
maturity,  and  not  before,  on  the  second,  third,  or  other  copies  issued  in  accordance 
with  the  provisions  of  article  448;  but  not  upon  the  copies  given  in  accordance 
with  the  provisions  of  article  449,  unless  one  of  the  copies  issued  by  the  drawer 
shall  be  attached  thereto. 

498.  The  person  who  shall  have  lost  a  bill,  whether  accepted  or  not,  and  the 
person  who  shall  hold  an  accepted  first  and  is  awaiting  the  second  of  exchange, 
and  has  no  other  copy  upon  which  to  demand  payment,  may  demand  that  the 
payer  deposit  the  amount  of  the  bill  of  exchange  in  the  public  institution  pro- 

1)  By  a  legitimate  person  is  understood,  for  the  purposes  of  this  article,  the  person  to  whom 
the  bill  of  exchange  may  have  been  endorsed,  provided  the  endorsement  contains  the  external 
formalities  required  by  the  commercial  law,  one  of  which  is  the  signature  of  the  endorser,  accord- 
ing to  a  decision  of  the  Supreme  Court  of  Spain  of  June  27,  1873. 

2)  The  petition  for  garnishment  must  be  made  in  writing,  and  the  coiu-t  must  thereupon 
order  that  a  demand  be  made  on  the  proper  person  to  deposit  the  amoimt  of  the  bill  with  the 
person  upon  whom  the  persons  interested  may  agree,  and  if  this  is  not  possible,  in  the  proper 
public  establishment,  and  in  the  absence  of  such  establishment,  with  a  registered  merchant 
of  well  known  responsibility  or  any  other  responsible  person.  Upon  the  attachment  or  deposit 
having  been  made,  the  court  must  fix  a  reasonable  time,  considering  the  distance  and  means 
of  communication  with  the  place  where  the  bill  of  exchange  may  have  been  made,  for  the  peti- 
tioner to  present  the  second  of  exchange,  or  to  apply  for  the  confirmation  of  the  attachment  or 
deposit  in  the  proper  action;  and  he  must  be  warned  that  his  failure  to  do  so  within  the  period 
fixed  will  result  in  the  dissolution  of  the  provisional  attachment  or  deposit.  The  court  may, 
nevertheless,  for  good  cause,  extend  the  term  granted  the  petitioner.  (Articles  2089  et  seq.  of 
the  Law  of  Civil  Procedure  for  Cuba  and  Porto  Rioo.) 

3)  See  preceding  note  as  to  the  manner  of  making  the  deposit. 
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vided  for  this  purpose  or  with  a  person  of  mutual  trust,  or  one  appointed  by  the 
judge  or  court,  in  the  event  of  disagreement;  and  if  the  person  charged  with  the 
payment  should  refuse  to  make  the  deposit,  his  refusal  shall  be  made  the  subject 
of  a  protest  similar  to  that  which  lies  for  non-payment ,  and  with  this  document 
the  claimant  shall  retain  his  rights  against  the  persons  liable  on  the  biU^). 

499.  If  the  lost  bill  shall  have  been  drawn  abroad  or  beyond  the  seas  2),  and 
the  holder  thereof  proves  his  ownership  by  his  books  or  the  correspondence  with 
the  person  from  whom  he  received  the  bill,  or  by  means  of  a  certification  issued 
by  the  broker  who  may  have  acted  as  an  intermediary  in  the  negotiation,  he  shall 
be  entitled  to  payment  of  its  value,  if  in  addition  to  this  evidence,  he  shall  furnish 
a  sufficient  bond;  and  the  effect  of  the  latter  shall  subsist  until  a  copy  of  the  bill 
issued  by  the  same  drawer  shall  be  presented,  or  until  the  biU  shaU.  have  become 
prescribed. 

500.  The  request  for  the  copy  to  take  the  place  of  the  bill  lost,  must  be  made 
by  the  last  holder,  of  the  person  who  transferred  it  to  him,  and  thus  successively 
from  one  endorser  to  the  other,  until  the  drawer  is  reached. 

None  of  them  can  refuse  the  use  of  his  name  and  the  interposition  of  his  offices 
to  obtain  the  issue  of  the  new  copy,  the  owner  of  the  bill  defraying  all  the  expenses 
which  may  be  incurred  until  it  shall  have  been  obtained. 

501.  Payments  made  on  account  of  the  value  of  a  bill  of  exchange  by  the 
person  on  whom  it  may  have  been  drawn,  shall  reduce  the  liabihty  of  the  drawer 
and  endorsers  in  the  same  proportion. 

Eighth  Section.    Protests. 

502.  The  dishonor  by  non-acceptance  or  non-payment  of  a  bill  of  exchange 
must  be  established  by  means  of  a  protest,  and  the  fact  of  protest  for  non-acceptance 
having  been  made  shall  not  reUeve  the  holder  of  the  obligation  to  protest  for 
non-payment,  and  neither  the  death  of  the  person  against  whom  the  bill  is  drawn, 
nor  the  fact  of  his  having  been  adjudged  a  bankrupt,  shall  excuse  the  holder  from 
causing  protest  to  be  made. 

503.  A  protest  for  non-acceptance  or  non-payment  of  a  biU  of  exchange  charges 
the  person  who  may  have  been  responsible  therefor  with  the  HabUity  for  costs, 
loss  and  damage^). 

504.  In  order  for  a  protest  to  be  vaM,  it  must  necessarily  conform  to  the 
following  conditions:  1.  It  must  be  made  before  sunset  on  the  day  following  that 
on  which  acceptance  or  payment  shaU  have  been  refused;  and  if  it  be  a  holiday, 
on  the  first  working  day;  —  2.  It  must  be  made  before  a  notary  pubhc;  —  3.  Notice 
of  the  protest  must  be  served  on  the  drawee  of  the  bill  of  exchange,  at  the  address 
where  it  is  to  be  presented  or  paid,  if  he  can  be  found  there;  and  if  not  found,  on 
his  employees,  if  he  have  any;  or  in  the  absence  of  the  latter,  on  his  wife,  children, 
or  servants,  or  upon  the  neighbor  referred  to  in  article  505;  —  4.  It  must  contain 
a  true  copy  of  the  bill  of  exchange,  of  the  acceptance,  if  it  bear  any,  and  of  aU  the 
endorsements  and  references  appearing  thereon;  —  5.  It  must  specify  the  demand 

1)  The  Supreme  Covirt  of  Spain  established  the  following  doctrine  in  a  decision  of  AprU  28, 
1879:  Although  it  is  true  that  under  the  provisions  of  articles  462  and  463  of  the  Code  of  Commerce 
of  1829,  the  acceptance  of  a  bill  of  exchange  charges  the  acceptor  with  the  payment  thereof  on 
maturity,  unless  its  forgery  shall  be  proved,  an  exception  to  this  rule  must  be  made  in  the  case 
of  article  507  (498)  of  this  Code,  according  to  which  a  person  who  shall  have  lost  a  bill  of  exchange, 
whether  accepted  or  not,  of  whicli  he  does  not  have  another  copy  on  which  to  demand  pajrment, 
cannot  compel  the  payer  to  do  anything  but  deposit  the  amount  thereof,  and  if  the  payer  should 
refuse  to  make  the  deposit,  he  shall  make  protest  with  the  same  formahties  with  which  protest 
for  non-payment  would  have  been  made,  and  by  such  action  the  claimant  will  preserve  his  rights 
of  action  against  the  persons  Uable  on  the  biU  of  exchange. 

As  to  the  proceedings  governing  the  deposit,  see  note  to  art.  491. 

2)  In  Cuba  the  term  "beyond  the  seas"  is  now  superfluous,  "abroad"  being  sufficient  for 
the  purposes  of  this  article,  because  in  view  of  the  political  status  and  geographical  position  of 
the  Island  both  terms  are  identical,  with  regard  to  the  idea  which  it  was  sought  to  express  in 
the  Spanish  Code. 

3)  The  Supreme  Court  of  Spain  held  in  a  decision  of  December  5,  1882,  that  the  cost 
of  protest  and  re-exchange  caused  by  the  non-acceptance  or  non-payment  of  a  bill  drawn  on  a 
person  for  the  value  of  goods  sold,  as  well  as  interest  on  the  amount  left  unpaid,  must  be  borne 
by  the  payer,  and  a  judgment  reheving  him  of  these  obligations  is  a  violation  of  the  provisions 
of  this  article. 
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made  of  the  person  who  should  accept  or  pay  the  bill;  and  if  not  found,  of  the 
person  to  whom  it  may  have  been  presented  for  acceptance  or  payment;  —  6.  It 
shall  also  specify  the  answer  given  to  the  demand;  —  7.  It  must  specify  in  the 
same  manner  that  the  costs  and  losses  will  be  charged  against  the  person  who 
may  have  been  responsible  therefor;  —  8.  It  must  be  signed  by  the  person  causing 
it  to  be  made,  and  should  he  not  know  how  or  not  be  able  to  sign,  by  two  attending 
witnesses;  —  9.  It  shall  specify  the  date  and  time  the  protest  was  made;  —  10.  A  copy 
of  the  protest  drawn  on  common  paper  must  be  left  at  the  time  of  service  with 
the  person  on  whom  it  is  served  i). 

505.  The  legal  domicile  in  which  to  make  the  protest  shall  be:  1.  That  de- 
signated in  the  bill  of  exchange;  —  2.  In  the  absence  of  such  designation,  the  domicile 
of  the  payer  at  the  time;  —  3.  In  the  absence  of  both,  his  last  known  domicile. 

If  the  domicile  of  the  drawee  should  not  be  found  in  either  of  the  three  cases 
mentioned,  recourse  shall  be  had  to  a  neighbor  having  an  office  in  the  place  where 
the  acceptance  and  payment  are  to  be  made,  with  whom  the  formalities  shall  be 
had  and  to  whom  the  copy  shah  be  dehvered. 

506.  Notaries  shall,  without  regard  to  the  hour  the  protest  is  made,  retain 
possession  of  the  bills  and  not  deHver  them  nor  the  copy  of  the  protest  to  the  holder 
until  simset  of  the  day  on  which  it  is  made;  and  if  the  protest  shall  have  been  made 
for  non-payment,  and  the  payer  should  in  the  meantime  appear  to  make  payment 
of  the  amount  of  the  bill  and  of  the  costs  of  protest,  they  shall  accept  payment, 
delivering  to  him  the  bill  of  exchange  with  a  note  thereon  to  the  effect  that  it  has 
been  paid  and  the  protest  cancelled. 

507.  If  the  bill  of  exchange  protested  should  contain  the  names  of  referees 
in  case  of  need,  the  protest  shall  specify  the  demand  made  on  them,  and  their 
answers,  and  the  acceptance  or  payment,  in  the  event  of  their  having  consented 
to  accept  or  pay. 

In  such  cases,  if  the  referees  are  in  the  same  place,  the  period  for  the  con- 
clusion and  service  of  the  protest  shall  be  extended  to  11  a.  m.  of  the  following 
working  day. 

If  the  referees  are  in  a  different  place,  the  protest  shall  be  closed  as  if  it  did 
not  contain  the  names  of  any  referees  in  case  of  need,  and  the  holder  of  the  biU 
may  resort  to  them  within  a  term  not  exceeding  double  the  time  required  by  mail 
to  reach  such  place  from  that  first  designated,  and  may,  through  a  notary,  demand 
payment  in  their  order  of  the  referees  in  each  place  and  renew  the  protest  as  to 
them,  if  there  should  be  any  occasion  therefor^). 

508.  AU  proceedings  upon  the  protest  of  a  biU  of  exchange  must  be  embodied  in  a 
single  instrument,  being  written  successively  in  the  order  in  which  they  may  be  had. 

Of  this  instrument  the  notary  shall  give  a  certified  copy  to  the  bearer,  return- 
ing the  original  bUl  to  him. 

509.  No  act  or  document  can  supply  the  omission  of  or  failure  to  make  pro- 
test with  regard  to  the  preservation  of  the  rights  of  action  of  the  holder  against  the 
persons  liable  on  the  biU. 

510.  If  the  drawee  of  a  biU  of  exchange  shall  be  adjudged  a  bankrupt,  protest 
for  non-payment  may  be  made  even  before  maturity;  and  after  having  been  pro- 
tested, the  holder  shall  have  an  immediate  right  of  recourse  against  aU  the  parties 
liable  thereon^). 

1)  With  regard  to  articles  512,  513  and  517  of  the  former  Commercial  Code,  which  are  the 
concordants  of  this  article,  the  Supreme  Court  of  Spain  held  in  a  decision  of  December  26,  1879, 
that  a  notarial  act  being  specified,  with  the  formalities  and  conditions  mentioned,  as  the  essen- 
tial form  of  a  protest,  under  the  penalty  of  nullity,  no  evidence  other  than  such  act  is  admissible, 
that  being  the  only  evidence  admissible  in  law,  and  being  a  matter  of  public  law,  it  is  not  lawful 
for  private  individuals  or  the  courts  to  replace  or  alter  it. 

The  same  court  held  in  a  decision  of  February  14,  1890,  that  a  bill  having  been  accepted 
under  date  of  December  20,  1881,  and  January  9,  1882,  having  been  erroneously  written,  and 
immediately  erased,  and  replaced  by  the  correct  date,  this  made  the  acceptance  void,  and  the 
failure  to  insert  this  particular  in  the  protest  did  not  infringe  the  article  annotated,  nor  any  other 
of  the  same  legal  tenor. 

2)  The  acceptance  of  a  biU  of  exchange  by  a  referee  in  case  of  need  renders  him  liable  for 
the  payment  of  the  bill  on  maturity  in  accordance  with  the  custom  of  the  place,  and,  in  a  proper 
case,  for  interest  and  the  cost  of  re-exchange  in  accordance  with  the  provisions  of  the  Code  of 
Commerce.    (Decision  of  the  Supreme  Court  of  Spain,  of  June  13,  1894.) 

3)  See  articles  879  and  908  et  aeq.  of  this  Code. 
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Ninth   Section.     Intervention  in  acceptance  and  payment. 

511.  If  a  bill  of  exchange  shall  have  been  protested  for  dishonor  by  non- 
acceptance  or  non-payment,  and  a  third  person  shall  appear  and  offer  to  accept  or 
pay  it  for  the  account  of  the  drawer  or  of  any  of  the  endorsers,  even  though  he 
shall  not  have  been  previously  authorized  to  do  so,  his  intervention  in  the  accep- 
tance or  payment  shall  be  admitted,  one  or  the  other  being  entered  immediately 
after  the  protest  over  the  signature  of  the  person  intervening  and  of  the  notary, 
the  name  of  the  person  for  whose  account  acceptance  or  payment  may  have  been 
made  being  indicated  in  the  statement  thereof. 

If  a  number  of  persons  shall  offer  to  intervene,  the  one  doing  so  for  the  drawer 
shall  be  preferred;  and  if  all  of  them  should  offer  to  intervene  for  endorsers,  pre- 
ference shall  be  given  to  the  one  doiag  so  for  the  first  endorser  in  relation  to  dates. 

512.  The  person  intervening  on  the  protest  of  a  bill  of  exchange  shall,  if  he 
accepts  it,  become  liable  for  the  payment  thereof,  as  if  drawn  against  him,  and 
must  give  notice  of  its  acceptance  by  the  first  mail  to  the  person  for  whom  he  has  in- 
tervened; and  if  he  pays  it,  he  shall  be  subrogated  to  the  rights  of  the  holder  upon 
compliance  with  the  obligations  imposed  upon  the  latter,  with  the  following  limi- 
tations: I.  If  he  makes  payment  thereof  for  the  account  of  the  drawer,  the  latter 
only  shall  be  liable  to  him  for  the  amount  disbursed,  the  endorsers  being  dis- 
charged; —  2.  If  he  makes  payment  thereof  for  the  account  of  one  of  the  endorsers, 
he  shall  have  a  right  of  recovery  against  the  drawer,  against  the  endorser  for  whose 
account  he  may  have  iatervened,  and  against  the  other  endorsers  preceding  him 
in  the  order  of  the  endorsements,  but  not  against  subsequent  endorsers. 

513.  The  intervention  in  the  acceptance  shall  not  deprive  the  holder  of  the 
protested  bill  of  exchange  of  the  right  to  require  the  drawer  or  endorsers  to  give 
security  for  their  UabUity  on  the  bill. 

514.  If  the  person  who  dishonored  the  bUl  by  non-acceptance  and  caused 
the  protest  on  that  account,  should  offer  to  pay  it  at  maturity,  his  payment  shall 
be  accepted  in  preference  to  that  of  the  person  who  intervened  or  sought  to  in- 
tervene for  acceptance  or  payment;  but  the  expenses  caused  by  the  non-acceptance 
of  the  bill  of  exchange  in  due  time  shall  be  borne  by  him. 

515.  A  person  intervening  in  the  payment  of  a  prejudiced  bUl  of  exchange 
shall  have  no  other  right  of  action  than  that  which  the  holder  would  have  against 
a  drawer  who  should  have  failed  to  supply  funds  in  due  time,  or  against  a  person 
retaining  in  his  possession  the  amount  of  the  bill  without  having  made  delivery 
or  reimbursement  thereof. 

Tenth  Section.    Rights  of  action  of  the  holder  of  a  bill  of  exchange. 

516.  In  default  of  payment  of  a  bUl  of  exchange  presented  and  protested 
in  due  time  and  form,  the  holder  shall  have  the  right  to  demand  reimbursement 
of  the  amount  thereof  together  with  the  costs  of  protest  and  re-exchange,  of  the 
acceptor,  the  drawer  or  any  of  the  endorsers ;  but  if  the  action  be  brought  against 
one  of  them,  it  cannot  be  instituted  against  the  others,  except  in  the  event  of  the 
insolvency  of  the  defendant i). 

1)  See  articles  487  and  518  at  seq. 

In  a  decision  of  December  15,  1880,  the  Supreme  Court  of  Spain  established  the  doctrine 
that  the  obligation  imposed  upon  the  payee  of  a  biU  of  exchange  by  the  terms  "value  on  account" 
and  "value  understood",  is  subordinated  to  the  form  and  conditions  stipulated  when  the  eon- 
tract  of  exchange  was  entered  into,  and  it  is  necessary  to  establish  it  by  evidence  other  than  the 
bUl,  in  which  it  is  indicated  only. 

The  same  court,  in  another  decision  of  February  28,  1885,  held  that  the  court  of  the  place 
in  which  the  bill  of  exchange  was  accepted  and  is  to  be  paid,  is  of  competent  jurisdiction  to  take 
cognizance  of  execution  proceedings  based  on  a  protested  bill  of  exchange. 

The  obligation  of  the  drawer  of  a  bill  of  exchange  to  make  reimbursement  therefor,  must 
be  performed  in  the  place  where  its  value  was  deMvered  (Decision  of  March  9,  1886). 

According  to  a  decision  of  October  11,  1889,  this  article  refers  to  the  action  which  may  be 
brought  by  the  holder  of  a  bill,  and  not  to  the  action  an  endorser  may  bring,  which  is  governed 
by  articles  520  and  527  of  this  Code. 

A  biU  of  exchange  contract  is  perfected  by  the  acceptance  of  the  bill  which  makes  the 
acceptor  liable  for  its  payment,  the  place  for  the  performance  of  the  obligation  being  that  indi- 
cated by  the  drawer  as  the  address  of  the  drawee,  which  is  the  same  place  in  which  the  latter  is 
to  make  payment;  therefore,  the  judge  of  competent  jurisdiction  to  take  cognizance  of  actions 
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517.  If  the  holder  of  a  protested  bill  of  exchange  should  bring  his  action 
against  the  acceptor  before  doing  so  against  the  drawer  and  endorsers,  he  shall 
cause  an  of  them  to  be  notified  of  the  protest  through  a  Notary  Public  within 
the  term  mentioned  in  the  fifth  section  of  this  title  for  obtaining  the  acceptance; 
and  if  he  should  bring  his  action  against  any  of  the  latter,  he  shall  cause  a  similar 
notice  to  be  sent  to  the  others  within  the  same  term. 

The  liability  of  endorsers  to  whom  such  notice  may  not  be  given,  shall  be 
discharged,  even  though  the  defendant  be  insolvent,  and  the  same  shall  be  under- 
stood to  apply  to  a  drawer  who  shall  prove  that  he  supplied  funds  in  due  timei). 

518.  If  the  property  of  the  execution  debtor  shall  have  been  exhausted 
towards  the  payment  or  reimbursement  of  a  bill  of  exchange,  and  the  holder  shall 
have  been  able  to  recover  only  a  part  of  his  claim,  he  may  bring  an  action  against 
the  others  Hable  thereon  for  the  balance  of  his  claim  until  he  shall  have  recovered 
the  fuU  amount  in  the  manner  established  in  article  516. 

The  same  shall  be  done  in  case  the  execution  debtor  is  adjudged  a  bankrupt; 
and  if  all  the  persons  Uable  on  the  biU  should  be  in  similar  circumstances,  the 
claimant  shall  be  entitled  to  recover  from  each  set  of  assets  the  share  corresponding 
to  his  claim,  until  it  shall  be  entirely  settled. 

519.  An  endorser  who  pays  a  protested  bill  of  exchange  shaU,  be  subrogated 
to  the  rights  of  the  holder  thereof,  as  follows:  1.  If  the  protest  shaU  have  been 
made  for  non-acceptance,  against  the  drawer  and  the  other  endorsers  preceding 
him  in  order,  to  give  security  for  the  amount  of  the  bill,  or  to  deposit  it,  in  the 
absence  of  such  security;  —  2.  If  the  protest  shall  have  been  made  for  non-payment, 
against  the  drawer,  acceptor  and  prior  endorsers,  for  the  recovery  of  the  amount 
of  the  biU  and  of  aU  costs  he  may  have  paid. 

If  both  the  drawer  and  the  endorser  should  appear  to  make  payment,  the 
drawer  shaU  be  given  the  preference,  and  if  the  endorsers  only  should  do  so,  the 
earlier  endorser  shaU  be  preferred 2). 

520.  The  drawer,  as  well  as  any  of  the  endorsers,  of  a  protested  biU  of  ex- 
change may,  upon  receiving  notice  of  the  protest,  compel  the  holder  to  accept 
the  amount  with  the  legal  expenses  and  to  hand  over  to  them  the  biU  with  the 
protest  and  the  account  of  the  re-exchange^). 

521.  The  action  on  a  biU  of  exchange  against  the  drawer,  acceptor,  and 
endorsers,  as  the  case  may  be,  for  payment  or  reimbursement,  shall  carry  exe- 
cution, which  shall  issue  upon  the  biU  and  the  protest,  without  any  other  requisite 
than  the  acknowledgment  in  court  of  their  signature  by  the  defendant  drawer 
or  endorsers.  A  similar  action  shall  lie  on  behalf  of  the  drawer  against  the  acceptor 
to  compel  payment. 

The  acknowledgment  of  the  signature  shall  not  be  necessary  for  the  issue 
of  execution  against  the  acceptor,  when  no  charge  of  forgery  shall  have  been  made 
at  the  time  of  the  protest  for  non-payment*). 

522.  The  action  brought  to  secure  the  guaranty  or  deposit  of  the  amount 
of  a  bill  of  exchange  in  cases  in  which  it  Ues  in  accordance  with  the  provisions  of 
articles  481,  492  and  498  of  this  Code,  shall  conform  to  the  procedure  prescribed 


based  on  a  protest  is  the  judge  of  the  place  where  such  protest  may  have  been  made.  This  article, 
which  prohibits  an  action  being  brought  against  the  drawer  after  one  of  the  endorsers  shall  have 
been  sued,  before  the  insolvency  of  the  latter  shall  have  been  established,  is  not  applicable  in 
this  respect  to  cases  of  bankruptcy.  (Decisions  of  the  Supreme  Court  of  Spain  of  December  31, 
1888  and  January  2,   1889.) 

1)  See  articles  452,  453,  454  and  520  of  this  Code. 

2)  See  article  513  of  this  Code. 

3)  The  holder  of  a  bill  of  exchange  does  not  have  the  option  of  delivering  it  with  or  without 
the  account  of  the  re-exchange  to  the  endorser  who  desires  to  pay  the  same,  and  he  cannot  plead 
in  support  of  his  action  that  no  costs  were  incurred  in  the  protest  of  the  biU.  (Decision  of  the 
Supreme  Court  of  Spain,  October  11,   1889.) 

*)  Execution  proceedings  must  be  brought  in  the  case  of  a  bill  of  exchange  in  the  place 
where  it  may  have  been  accepted,  which  is  the  place  where  payment  is  to  be  made.  (Decision  of 
the  Supreme  Court  of  Spain,  February  28,  1885.) 

See  also  the  last  two  paragraphs  of  the  note  to  article  516. 

Subdivison  4  of  article  1427  of  the  Law  of  CivU  Procedure  provides  that  bills  of  exchange 
shall  import  a  confession  of  judgment  permitting  execution,  without  the  necessity  of  a  judicial 
acknowledgment  by  an  acceptor  who  shall  not  have  charged  the  forgery  of  his  acceptance  at 
the  time  of  the  protest  of  the  biU  for  non-payment. 

B    IX,  3  9 
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in  Book  III,  Part  2,  Title  III  of  the  Law  of  Civil  Procedure,  and  it  shall  be  suffi- 
cient to  attach  to  the  complaint,  in  the  first  case,  the  protest  showing  the  dishonor 
of  the  bill  by  non-acceptance i). 

523.  In  execution  proceedings  upon  bills  of  exchange,  the  only  defences 
admissible  shall  be  those  set  forth  in  the  Law  of  Civil  Procedure^). 

524.  The  amount  which  a  creditor  remits  or  releases  a  debtor  from  paying 
against  whom  he  may  have  brought  an  action  to  recover  payment  or  reimburse- 
ment, shall  be  understood  to  enure  also  to  the  benefit  of  the  others  liable  on 
the  bill. 

525.  The  forfeiture  of  rights  upon  a  bill  of  exchange  which  has  been  pre- 
judiced by  failure  to  make  presentment,  to  protest,  or  to  give  notice  thereof,  within 
the  periods  heretofore  determined,  shall  not  have  any  effect  as  against  a  drawer 
or  endorser  who,  after  the  expiration  of  such  periods,  shall  have  set  off  the  value 
of  the  bill  of  exchange  on  his  accounts  with  the  debtor,  or  reimbursed  himself  with 
securities  or  effects  belonging  to  him. 

526.  BiUs  of  exchange  protested  for  non-payment  shall  be  charged  with  interest 
in  favor  of  the  holders  thereof,  from  the  date  of  the  protest  3). 

Eleventh  Section.     Re-exchange  and  re-draft. 

527.  The  holder  of  a  protested  bill  of  exchange  may  recover  the  amount 
thereof  and  the  costs  of  protest  and  re-exchange  by  drawing  a  new  bill  against 
the  drawer  or  one  of  its  endorsers,  and  attaching  to  this  draft  the  original  biU,  a 
certified  copy  of  the  protest  and  a  statement  of  the  re-exchange  account,  which 
shall  contain  the  following  items  only:  1.  The  amount  of  the  bill  of  exchange  pro- 
tested; —  2.  Protest  costs;  —  3.  Stamp  dues  on  account  of  the  re-draft*);  —  4.  Ex- 
change according  to  the  usages  of  the  place;  —  5.  Brokerage  of  the  transaction;  — 
6.  Postage  expended;  —  7.  The  loss  in  the  re-exchange. 

The  name  of  the  person  upon  whom  the  re-draft  is  made  shall  be  stated  in 
this  account. 

528.  All  the  items  of  the  re-draft  shall  conform  to  the  usages  of  the  place, 
and  the  re- exchange  shall  be  at  the  current  rate  on  the  day  of  the  draft;  this  shaU 
be  established  by  the  official  quotation  on  the  stock  exchange  or  by  means  of  a 
certificate  issued  by  an  official  agent  or  broker,  if  there  be  any,  or,  in  their  absence, 
by  that  of  two  registered  merchants. 

529.  Only  one  account  of  re-draft  can  be  made  for  each  bUl  of  exchange,  which 
accoimt  shall  be  paid  by  the  endorsers  from  one  to  the  other  until  extinguished 
by  reimbursement  by  the  drawer. 

Nor  shall  more  than  one  re-exchange  be  paid,  and  the  amount  thereof  shall 
be  adjusted  by  increasing  or  reducing  the  share  corresponding  to  each,  according 
to  whether  the  paper  on  the  place  on  which  the  re-draft  is  made  is  negotiated  at 
a  premium  or  at  a  discount  in  the  place  of  his  domicile,  which  circumstance 
shall  be  estabhshed  by  means  of  a  certification  issued  by  an  agent,  broker,  or 
merchant. 

530.  The  holder  of  a  re-draft  shall  not  be  entitled  to  legal  interest  on  the 
amount  thereof,  except  from  the  day  upon  which  he  shall  make  demand  of  the 
person  from  whom  he  has  a  right  to  collect  it,  in  the  manner  prescribed  by  article  63 
of  this  Code. 


1)  Arts.  2089  and  2091  of  the  Law  of  Civil  Procedure  treat  of  "the  provisional  attachment 
and  deposit  of  the  amount  of  bills  of  exchange."    See  note  to  art.  491. 

2)  Art.  1463  of  the  Law  of  Civil  Procedure  provides  that  "in  execution  proceedings  invol- 
ving the  payment  of  bills  of  exchange,  the  only  defences  admissible  shall  be  those  set  forth  in 
the  first  five  subdivisions  of  the  preceding  article,  and  the  last  one  mentioned  must  be  proved  by 
means  of  a  public  instrument  or  private  documieut  acknowledged  in  court,  and  also  the  fact  that 
the  bOI  is  overdue."  The  first  five  defences  enumerated  in  article  1462  are  the  following:  "1.  Fal- 
sity of  the  title  importing  a  confession  of  judgment,  or  of  the  act  which  may  have  given  it  such 
force;  —  2.  Payment;  —  3.  Set-off  of  a  hquidated  credit  shown  by  a  document  importing  a 
confession  of  judgment;  —  4.  Prescription;  —  5.  Composition  and  respite." 

2)  Regarding  the  provisions  of  this  article  the  Supreme  Court  of  Spain  established  the 
following  doctrine  in  its  decision  of  January  18,  1881 :  The  effects  of  delay  in  performing  commercial 
obligations  shall  begin  to  run  from  the  moment  the  creditor  makes  a  judicial  or  notarial  demand 
on  the  debtor. 

*)  This  tax  does  not  exist  in  Cuba.    See  note  to  art.  36. 
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Eleventh  Title.  Drafts,  vales  and  promissory  notes  payable  to  order,  and 

cheques. 

First  Section.    Drafts,  vales  and  promissory  notes  payable  to  order.  ^) 

531.  Drafts,  vales  and  promissory  notes  payable  to  order  must  contain:  1.  The 
specific  name  of  draft,  vale  or  promissory  note;  —  2.  The  date  it  is  made;  — 
3.  The  amount;  —  4.  The  date  of  payment;  —  5.  The  person  to  whose  order 
the  payment  is  to  be  made,  and,  in  drafts,  the  name  and  address  of  the  person 
upon  whom  they  may  be  drawn;  —  6.  The  place  where  payment  is  to  be  made;  — 
7.  The  origin  and  kind  of  value  they  represent;  —  8.  The  signature  of  the  maker 
of  the  draft,  and  in  vales  or  promissory  notes,  that  of  the  person  engaging  to  pay 
the  same. 

Vales  payable  in  a  place  other  than  that  of  the  place  of  residence  of  the  maker, 
shall  designate  an  address  for  payment^). 

532.  Drafts  between  merchants  drawn  to  order,  and  vales  or  promissory  notes 
also  to  order,  arising  from  commercial  operations,  shall  produce  the  same  obligations 
and  effects  as  bills  of  exchange,  except  with  regard  to  acceptance,  which  is  peculiar 
to  the  latter  3). 

Vales  or  promissory  notes  not  made  payable  to  order  shall  be  considered  simple 
promises  to  pay,  subject  to  the  common  law  or  to  the  law  merchant  according  to 
their  nature,  without  prejudice  to  the  provisions  of  the  following  Title*). 

533.  The  endorsements  of  drafts  and  promissory  notes  payable  to  order  shall 
contain,  the  same  statements  as  those  of  bills  of  exchange. 

1)  On  this  point  the  Supreme  Court  of  Spain  has  rendered  a  number  of  decisions,  the  doc- 
trine of  which  is  more  or  less  generally  apphcable,  and  of  which  the  following  are  the  most 
important;  In  its  decisions  of  June  28,  1859,  and  May  19,  1870,  it  held:  that  notes  and  their 
securities  must  conform  to  the  nature  of  the  contracts  which  it  was  sought  to  secure  and  guar- 
antee when  made,  and  the  former  are  subject  to  the  natural  rules  governing  such  contracts. 

In  its  decision  of  March  28,  1860:  that  while  vales  or  notes  produce  the  same  obligations 
and  effects  as  bills  of  exchange,  they  are  not  absolutely  identical  with  the  latter. 

By  its  decision  of  November  14,  1862,  the  Supreme  Court  of  Spain  held,  that  the  primary 
liability  of  the  drawer  as  well  as  the  secondary  liability  of  the  person  guaranteeing  its  payment, 
are  always  common;  and  in  its  decision  of  March  18,  1872,  that  when  the  notes  are  inseparable 
from  a  deed  of  sale,  they  cannot  be  considered  exchange  instruments,  because  in  order  to  do  so 
it  would  be  necessary  to  suppose  them  to  be  independent  of  the  sale  or  to  have  no  relation  thereto, 
unless  they  should  be  the  consequence  of  the  novation  of  the  contract. 

Differences  between  bills  of  exchange  (letras  de  cambio)  and  drafts  (libranzas).  According 
to  the  provisions  of  the  Code  of  Commerce,  the  differences  between  bills  of  exchange  and  drafts 
are:  1.  In  the  fact  that  a  draft  must  state  that  it  is  a  draft  on  its  face.  2.  That  a  draft  payable 
to  order,  to  be  commercial,  must  be  issued  between  merchants,  while  bills  of  exchange  always 
have  this  character;  3.  That  acceptance  is  not  indispensable  in  the  case  of  drafts.  —  Another 
difference  is  found  in  the  fact  that  a  draft  cannot  be  drawn  to  bearer,  while  a  bill  of  exchange 
can,  without  any  distinction  between  merchants  and  those  who  are  not:  this  difference  results 
in  the  absurdity  that  a  draft  payable  to  order  issued  by  a  person  who  is  not  a  merchant  is  not 
commercial,  while  one  issued  by  the  same  person  payable  to  bearer  is  commercial.  (Benito  y 
Endara  cited  in  2  Blanco  Constans,  Estudios  elementales  de  Derecho  Mercantil,  290.) 

2)  The  Supreme  Court  of  Spain  established  the  following  doctrine  in  a  decision  of  Novem- 
ber 14,  1872;  Promissory  notes  payable  to  order  which  do  not  contain  the  essentials  of  the 
name  and  surname  required  in  drafts,  shall  not  be  considered  commercial,  and  shall  be  reduced 
to  the  class  of  simple  promissory  notes,  effective  only  from  the  point  of  view  of  the  common 
law;  and  in  a  decision  of  December  12,  1889,  the  rule  was  laid  down  that  commercial  notes  were 
to  be  governed  by  the  Code  of  Commerce  even  though  the  persons  interested  were  not  merchants, 
and  that  the  drawer  cannot  excuse  himself  from  payment  by  pleading  the  defence  of  non  numerata 
pecunia,  which  is  not  applicable  to  such  instruments. 

According  to  a  decision  of  the  Supreme  Court  of  Cuba  of  September  12,  1903,  drafts  must 
contain  a  description  as  such  in  order  to  produce  the  effects  of  instruments  of  this  character. 

3)  A  failure  to  protest  a  promissory  note  for  non-payment  does  not  produce,  with  regard 
to  the  maker  thereof,  the  discharge  from  liability  which  article  460  of  the  Code  of  Commerce 
determines  with  reference  to  the  drawer  of  a  bill  of  exchange  in  the  single  case  of  his  establishing 
that  at  the  time  of  maturity  of  the  bill  there  were  funds  in  the  hands  of  the  drawee,  because  such 
a  situation  cannot  arise  in  documents  of  that  class.  (Decision  of  the  Supreme  Court  of  Cuba, 
of  June  25,   1902.) 

*)  The  Supreme  Court  of  Cuba  held  in  a  decision  of  August  5,  1904,  that  for  a  promissory 
note  to  be  considered  commercial,  it  was  not  sufficient  for  the  debtor  and  the  creditor  to  be  mer- 
chants, but  the  origin  of  the  note  must  be  a  commercial  transaction;  and  in  a  decision  of  September 

9* 
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Second  Section.     Orders  to  pay  called  cheques. 

534.  An  order  to  pay,  known  in  commerce  as  a  cheque,  is  an  instrument  which 
permits  the  maker  to  withdraw  for  his  own  benefit  or  that  of  a  third  person,  all 
or  part  of  the  funds  he  may  have  at  his  disposal  in  the  hands  of  the  drawee. 

535.  The  order  to  pay  must  contain: 

The  name  and  signature  of  the  drawer,  the  name  of  the  person  on  whom  it 
is  drawn  and  his  address,  the  amount  and  date  of  issue,  and  whether  payable  to 
the  bearer,  to  a  certain  person  or  to  order;  in  the  latter  case  it  may  be  transferred 
by  endorsement. 

536.  It  may  be  drawn  in  the  same  place  in  which  it  is  to  be  paid,  or  in  another 
place ;  but  the  maker  must  previously  have  the  funds  on  deposit  with  the  drawee. 

537.  The  bearer  of  a  cheque  must  present  it  for  payment  within  five  days 
of  its  date,  if  issued  in  the  same  place,  and  within  eight  days,  if  issued  in  a  differ- 
ent place. 

A  holder  who  shall  allow  this  period  to  elapse,  shall  forfeit  his  right  of  action 
against  the  endorsers  and  also  against  the  maker  if  the  funds  deposited  with  the 
drawee  shall  disappear  by  reason  of  the  latter  suspending  payment,  or  being 
adjudged  a  bankrupt. 

538.  The  period  of  eight  days  fixed  in  the  preceding  article  for  cheques  drawn 
in  one  place  on  another  place,  shall  be  understood  as  extended  to  twelve  days 
from  its  date  for  those  drawn  abroad. 

539.  Payment  of  a  cheque  shall  be  demanded  of  the  drawee  on  presentation. 
The  person  to  whom  payment  is  made  shall  state  in  his  receipt  his  name  and 

the  date  of  payment^). 

540.  Duplicates  of  cheques  cannot  be  issued  unless  the  originals  shall  have 
first  been  cancelled,  after  they  have  lapsed,  and  the  consent  of  the  depositary 
shall  have  been  obtained 2). 


12,  1903,  it  held  that  notes  issued  by  or  in  favor  of  persons  who  are  not  merchants,  and  which 
do  not  arise  from  commercial  transactions,  are  not  commercial  notes. 

The  Supreme  Court  of  Spain  has  held  that  the  promissory  notes  payable  to  order  referred 
to  in  this  article  are  not  those  the  amount  of  which  is  to  be  devoted  to  commerce,  but  those 
which  are  due  to  commercial  operations,  the  latter  only  having  the  judicial  value  of  commercial 
documents.    (Decision  of  November  24,   1894.) 

1)  While  the  following  order  is  more  administrative  than  commercial  in  character,  it  is 
inserted,  as  its  application  may  be  possible  in  commercial  relations:  "Order  416,  of  October  9, 
1900. 

"I.  In  every  case  in  which  holders  of  cheeks,  payable  to  order,  are  unable  to,  or  cannot 
sign  their  name,  and  wish  to  endorse  same  or  receive  payment,  they  can  do  so  by  having  some 
one  write  their  name  on  said  check,  and  by  making  their  mark  next  to  said  name,  and  by  having 
two  persons  sign  on  back  of  said  check  as  witnesses  to  the  mark,  said  witnesses  to  write  also  their 
addresses;  and  such  endorsements  shall  be  held  as  legal  and  valid  in  all  cases. 

"II.  In  the  matter  of  Insular  Treasury  checks,  it  is  desirable  that  all  endorsements  be 
both  technically  and  legally  correct,  but  the  paying  Depository  shall  be  the  judge  of  the 
sufficiency  of  all  endorsements  on  such  checks  and  may  pay  same  on  sufficient  guarantee  to 
itself. 

"III.    All  laws,  orders  or  decrees  in  confhot  with  the  above  are  hereby  revoked." 

2)  The  Supreme  Court  of  Cuba  rendered  an  important  decision  on  this  subject  on  January  17, 
1908,  in  the  following  case:  A  depositor  went  to  a  merchant  with  whom  he  had  funds  on  deposit 
to  withdraw  a  part  thereof,  and  he  accepted  a  cheque  payable  to  bearer  drawn  on  a  banker ;  he 
lost  the  cheque  and  so  advised  the  drawer  and  the  banker,  seeking  to  have  the  former  cancel  the 
cheque  with  the  consent  of  the  latter  and  issue  another  for  the  same  amount ;  the  maker  refused 
to  do  so  and  the  depositor  took  the  matter  to  the  courts,  which  dismissed  the  complaint  on  the 
ground  that  a  cheque  could  not  be  annulled  until  it  had  been  prescribed,  nor  could  another  be  issued 
for  the  same  sum,  without  the  presentation  of  the  original.  The  plaintiff  appealed  to  the  Supreme 
Court  to  have  the  judgment  set  aside,  alleging  that  the  decision  of  the  lower  court  was  based 
on  an  erroneous  interpretation  of  article  540  of  the  Code  of  Commerce,  The  Supreme  Court 
dismissed  the  appeal,  establishing  the  following  doctrine:  "A  mere  agreement  between  the  drawer 
and  depositary  to  annul  a  cheque  payable  to  bearer,  is  not  sufficient  to  cancel  it;  because  the 
holder  thereof  is  entitled  to  its  payment,  to  such  an  extent  that  if  it  were  not  paid,  he  could 
upon  the  mere  acknowledgment  of  the  signature  of  the  depositor,  employ  compulsory  process 
to  recover  thereon,  according  to  article  544  of  the  Code  of  Commerce;  and  as  the  plaintiff  had 
lost  this  character  of  a  holder  from  the  moment  that,  as  he  states,  he  no  longer  had  it  in  his 
possession,  having  lost  it,  the  notice  of  the  loss,  although  true,  and  the  assent  of  the  depositary, 
even  though  given  by  him,  could  not,  as  stated,  deprive  the  bearer  of  such  negotiable  instrument 
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541.  The  maker  or  any  legal  holder  of  a  cheque  shall  have  the  right  to  indi- 
cate thereon  that  it  be  paid  to  a  specific  banker  or  institution,  which  he  shall  do 
by  writng  across  the  face  of  it  the  name  of  such  banker  or  institution,  or  merely 
the  words  "and  company". 

A  payment  made  to  a  person  other  than  the  banker  or  institution  indicated 
shall  not  discharge  the  drawee,  if  he  made  payment  improperly. 

542.  The  provisions  of  this  Code  regarding  the  solidary  liability  of  the  drawer 
and  endorsers,  protests  and  the  rights  of  action  upon  bills  of  exchange  shall  apply 
to  these  instruments. 

543.  Orders  for  payment  on  account  current  of  banks  or  commercial  institu- 
tions, known  under  the  name  of  stubs,  shall  be  governed  by  the  foregoing  pro- 
visions in  so  far  as  applicable  thereto. 

Twelvth  Title.   Instruments  payable  to  bearer,  and  forgery,  robbery,  theft 

or  loss  of  the  same. 
First  Section.    Instruments  payable  to  bearer. 

544.  All  the  instruments  payable  to  order,  treated  of  in  the  preceding  Title, 
may  be  made  payable  to  bearer,  and  execution  may  issue  thereon,  as  on  the  former, 
from  the  date  of  maturity,  without  any  further  requisite  than  the  acknowledgment 
of  the  signature  of  the  person  liable  for  payment. 

The  date  of  maturity  shall  be  reckoned  according  to  the  rules  established 
for  instruments  payable  to  order,  and  no  other  defence  shall  be  admissible  against 
the  execution  proceedings  than  those  specified  in  article  523 1). 

545.  Other  instruments  to  bearer,  whether  mentioned  in  article  68,  or  bank 
notes,  stocks,  or  obligations  of  other  banks,  mortgage  loan,  agriculturaJ,  loan 
or  trust,  railroad,  pubhc  works,  industrial  or  commercial  companies,  or  com- 
panies of  any  other  kind,  issued  in  accordance  with  the  laws  and  the  provisions 
of  this  Code,  shall  produce  the  following  effects:  1.  Such  instruments,  as  well  as 
their  coupons,  may  be  made  the  basis  of  execution  proceedings,  from  the  date  of  the 
maturity  of  the  respective  obligation,  or  upon  presentment,  if  no  term  be  fixed;  — 
2.  They  shall  be  transferable  by  the  mere  delivery  of  the  instrument;  —  3.  They 
shall  not  be  recoverable  it  negotiated  on  the  stock  exchange  with  the  intervention 
of  a  Licensed  broker,  or,  where  there  is  none,  with  the  intervention  of  a  notary 
pubhc  or  commercial  agent. 

The  rights  and  actions  of  the  legitimate  owner  against  the  vendor  or  other 
persons  liable  under  the  law,  for  the  acts  which  may  have  deprived  him  of  the 
possession  and  ownership  of  the  instruments  sold,  shall  be  reserved. 

546.  The  holder  of  an  instrument  to  bearer  shall  have  the  right  to  compare 
it  with  its  registered  copies  whenever  he  may  deem  it  advisable. 

Second   Section.     Robbery,    larceny,    or    loss    of  certificates   of  in- 
debtedness and  securities  payable  to  bearer. 

547.  The  following  shall  be  certificates  of  indebtedness  payable  to  bearer  for 
the  purposes  of  this  Section,  according  to  the  cases :  1 .  Bills  of  credit  against  the 
State,  the  provinces  and  the  municipalities  of  the  nation,  legally  issued;  —  2.  Those 
issued  by  foreign  nations,  the  quotation  of  which  has  been  authorized  by  the 
Government,  on  the  recommendation  of  the  governing  board  of  the  association 
of  brokers;  —  3.  Certificates  of  indebtedness  payable  to  bearer  of  foreign  com- 
panies established  in  accordance  with  the  laws  of  the  State  to  which  they  belong;  — 
4.  Certificates  of  indebtedness  payable  to  bearer  issued  in  accordance  with  the 
provisions  of  the  law  of  their  association,  by  national  establishments,  companies, 

(who  by  his  possession  has  the  character  of  a  legitimate  holder  in  the  absence  of  proof  to  the 
contrary  of  the  right  to  collect  the  amount  thereof),  nor  therefore  discharge  the  maker  of  his 
liability  thereon." 

See  Civil  Order  504,  December  13,  1900,  of  the  Military  Government  of  Cuba,  for  instruc- 
tions relating  to  the  loss,  theft,  or  destruction  of  cheques  issued  for  the  account  of  the  public 
treasury. 

1)  See  note  to  art.  523. 
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or  enterprises;  —  5.  Those  issued  by  private  individuals,  provided  they  be  secured 
by  mortgage  or  are  sufficiently  secured^). 

548.  A  person  who  shall  have  been  deprived  of  his  ownership  through  any 
cause  whatsoever,  may  have  recourse  to  a  judge  or  court  of  competent  jurisdiction, 
to  prevent  the  payment  to  a  third  person  of  the  principal,  interest  or  dividends, 
accrued  or  accruing,  as  well  as  to  prevent  the  transfer  to  another  of  the  ownership 
of  the  instrument,  or  to  secure  the  issue  of  a  duplicate  to  him. 

The  judge  or  court  of  the  district  in  which  the  debtor  establishment  or  person 
is  situated,  shall  be  the  judge  of  competent  jurisdiction. 

549.  The  complaint  made  to  the  judge  or  court  by  the  owner  deprived  of 
possession,  shall  state  the  name,  the  nature,  the  face  value,  the  number,  if  it  have 
any,  and  the  series  of  the  instruments;  and  furthermore,  if  possible,  the  time  and 
the  place  where  he  acquired  ownership,  and  the  mode  of  its  acquisiton ;  the  time 
and  the  place  where  he  received  the  last  interest  or  dividends,  and  the  circum- 
stances attending  his  loss  of  possession. 

The  party  deprived  of  possession  shall  at  the  time  of  filing  his  complaint 
designate  the  place  where  all  notices  are  to  be  served  on  him,  within  the  district 
of  the  jurisdiction  of  the  proper  judge  or  court^). 

550.  If  the  complaint  shall  relate  only  to  the  payment  of  the  principal  or 
of  the  interest  or  dividends,  accrued  or  to  accrue,  the  judge  or  court,  upon  proof 
of  the  legality  of  the  acquisition  of  the  instrument,  shaU  admit  the  complaint  and 
immediately  order:  1.  That  the  complaint  be  published  immediately  in  the  Official 
Gazette,  in  the  Official  Bulletin  of  the  province,  or  in  the  Diario  de  Avisos  of  the 
locaUty,  if  there  be  any,  or  in  the  absence  thereof,  in  one  or  two  newspapers  having 
the  largest  circulation  in  the  opinion  of  the  judge,  fixing  a  short  period  within 
which  the  holder  of  the  instrument  may  enter  an  appearance;  —  2.  That  it  be 
communicated  to  the  administrative  office  which  may  have  issued  the  instrument, 
or  to  the  company  or  individual  from  whom  it  originated,  in  order  that  payment 
of  the  principal  and  interest  may  be  withheld. 

551.  The  hearing  upon  the  petition  shall  be  conducted  in  the  manner  prescribed 
for  incidental  issues  in  the  Law  of  Civil  Procedure,  and  the  public  prosecutor  shaU 
be  heard  thereat 3). 

552.  If  one  year  shall  elapse  after  the  filing  of  the  complaint  without  any 
one  contesting  it,  and  if  in  the  meantime  dividends  shall  have  been  declared,  the 
complainant  may  apply  to  the  judge  or  court  for  authority,  not  only  to  collect 
the  interest  or  dividends,  accrued  or  accruing,  in  the  proportion  and  measure  of 
their  demandability,  but  also-  the  principal  of  the  instruments,  if  it  shall  have 
become  demandable. 

553.  Upon  receiving  the  said  authority  from  the  judge  or  court,  the  person  who 
has  lost  possession  shall,  before  collecting  the  interest  or  dividends  or  the  principal,  " 
give  security  in  a  sufficient  sum  to  cover  the  yearly  payments  demandable,  and 
besides,  double  the  amount  of  the  last  yearly  payment  which  may  have  accrued. 

Upon  the  expiration  of  two  years  after  the  grant  of  authority  without  any 
objection  having  been  fUed,  the  bond  shall  be  cancelled. 

If  the  complainant  should  not  desire  or  be  unable  to  furnish  the  security,  he 
may  require  the  debtor  company  or  individual  to  deposit  the  interest  or  dividends 
due,  or  the  principal  demandable,  and  receive  the  securities  deposited  after  the 
expiration  of  two  years,  if  no  objection  be  made. 

554.  If  the  principal  should  become  demandable  after  the  grant  of  authority, 
it  may  be  demanded  under  security,  or  the  deposit  thereof  may  be  required. 

1)  The  text  of  this  article  conforms  to  the  provisions  of  the  Royal  Decree  of  January  28, 
1886,  with  the  sole  difference  that  the  first  subdivision  has  been  adapted  to  the  present  inde- 
pendent political  condition  of  the  country.  The  original  reads  as  follows:  "1.  Bills  of  credit 
against  the  State,  the  Islands  of  Cuba,  and  Porto  Rico,  the  provinces  and  municipalities  of  the 
nation,  legally  issued." 

The  text  in  force  in  Spain  reads  as  follows:  "1.  Bills  of  credit  against  the  State,  provinces 
or  municipaUties,  legally  issued."    The  other  subdivisions  are  similar  to  those  for  Cuba. 

2)  The  provisions  of  article  104  of  this  Code  and  of  articles  56  and  57  of  the  regulations 
for  the  organization  and  government  of  commercial  exchanges,  bear  a  close  relation  to  the  pro- 
visions of  this  article,  as  they  estabUsh  the  means  whereby  agents  may  avoid  civil  liability  on 
account  of  the  instruments  and  securities  they  negotiate. 

3)  The  practice  governing  incidental  issues  is  that  set  forth  in  articles  746  to  757,  and  886 
to  900  of  the  Law  of  Civil  Procedure. 
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After  the  expiration  of  five  years  since  the  grant  of  authority,  without  any 
objection  having  been  filed,  or  ten  years  after  the  date  it  became  demandable, 
the  claimant  may  receive  the  securities  deposited. 

555.  The  solvency  of  the  surety  shall  be  determined  by  the  Judge  or  courts. 
The  claimant  may  give  security  consisting  in  the  deposit  of  Government  se- 
curities," and  recover  the  same  upon  the  termination  of  the  period  fixed  for  the  bond^). 

556.  If  the  complaint  shall  relate  to  coupons  payable  to  bearer  separated 
from  the  instrument,  and  no  objection  shall  have  been  made  thereto,  the  claimant 
may  recover  the  amount  of  the  coupons  upon  the  expiration  of  three  years  from 
the  date  of  the  admission  of  the  complaint  by  the  court. 

557.  Payment  made  in  accordance  with  the  rules  hereinbefore  estabUshed 
to  the  person  deprived  of  possession,  shall  discharge  the  debtor  from  all  habiUty, 
and  a  third  person  who  may  consider  himself  prejudiced  shall  only  retain  an  action 
in  'personam  against  a  claimant  who  may  have  proceeded  without  just  cause. 

558.  If  before  the  discharge  of  the  debtor,  a  third  holder  should  appear  with 
the  instruments  the  subject-matter  of  the  complaint,  the  former  shall  hold  them 
and  advise  the  judge  or  court  and  the  first  claimant,  stating  at  the  same  time  the 
name,  residence,  or  description  whereby  the  third  holder  may  be  known. 

The  appearance  of  a  third  person  shall  suspend  the  effects  of  the  claim  until 
the  judge  or  court  shall  render  a  decision. 

559.  If  the  purpose  of  the  complaint  should  be  to  prevent  the  negotiation 
or  transfer  of  instruments  which  may  be  listed  on  the  stock  exchange,  the  person 
who  has  lost  possession  thereof  may  file  a  complaint  with  the  Governing  Board 
of  the  Association  of  Stock  Brokers,  or  in  the  absence  of  the  latter,  with  the  board 
of  the  Association  of  Commercial  Brokers,  of  the  robbery,  theft,  or  loss,  attaching 
thereto  a  memorandum  of  the  series  and  numbers  of  the  instruments  lost,  and 
of  when  and  how  they  were  acquired. 

The  Governing  Board  shall,  on  the  same  or  the  following  day  on  which  the 
exchange  meets,  post  a  notice  on  the  bulletin  board;  upon  the  opening  of  the  ex- 
change it  shall  announce  the  complaint  made,  and  advise  the  other  governing 
boards  in  the  nation  of  the  complaint. 

A  similar  notice  shall  be  inserted,  at  the  cost  of  the  complainant,  in  the  Offi- 
cial Gazette,  in  the  Official  Bulletin  of  the  province,  and  in  the  Diario  de  Avisos 
of  the  respective  place,  if  there  be  any,  or  in  one  or  two  of  the  newspapers  having 
the  largest  circulation,  in  the  opinion  of  the  judge. 

560.  The  negotiation  of  securities  lost  or  stolen,  after  the  publication  of  the 
announcements  mentioned  in  the  preceding  article,  shall  be  void,  and  the  person 
acquiring  the  same  shall  not  enjoy  the  right  of  remaining  in  undisturbed  possession 
thereof;  but  without  prejudice  to  the  right  of  the  third  holder  against  the  vendor 
and  the  agent  who  may  have  acted  as  an  intermediary  in  the  negotiation. 

561.  The  person  complaining  of  the  robbery,  theft,  or  loss  of  the  instruments 
shall,  within  a  period  of  nine  days,  obtain  the  proper  order  from  the  judge  or  court, 
ratifying  the  prohibition  to  negotiate  or  alienate  the  said  securities. 

If  notice  of  this  order  shall  not  be  served  on  or  communicated  to  the  govern- 
ing board  within  the  period  of  nine  days,  the  board  shall  vacate  the  announce- 
ment and  any  ahenation  of  the  instruments  made  thereafter  shall  be  vahd^). 

562.  After  the  expiration  of  five  years  from  the  date  of  the  pubUcations 
made  by  virtue  of  the  provisions  of  articles  550  and  559,  and  from  that  of  the 
ratification  of  the  judge  or  court,  referred  to  in  article  561,  without  the  claim  having 
been  contested,  the  judge  or  court  shaU  declare  the  cancellation  of  the  stolen  or 
lost  instrument,  and  shall  so  advise  the  official  department,  company,  or  indi- 
vidual whence  it  originated,  and  direct  the  issue  of  a  duphcate  to  the  person  ap- 
pearing to  be  its  legal  owner. 

If  a  third  party  should  intervene  within  the  period  of  five  years,  the  term 
shall  be  interrupted  until  the  judges  or  courts  shall  decide  upon  the  intervention. 

563.  The  duphcate  shall  bear  the  same  number  as  the  original  instrument; 
it  shall  state  that  it  was  issued  in  duplicate;  it  shall  produce  the  same  effects  as 
the  original,  and  shall  be  negotiable  under  the  same  terms. 

1)  See  note  to  art.  441. 

2)  When  the  announcements  mentioned  in  article  559  and  referred  to  in  articles  560  and 
561  are  made  by  telegraph,  the  provisions  of  article  58  of  the  Exchange  Regulations  must  be 
comiplied  with.    See  Appendix. 
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The  issue  of  the  duphcate  shall  cancel  the  original  instrument,  and  the  records 
or  entries  relating  to  the  duplicate  shall  set  forth  such  fact. 

564.  If  the  purpose  of  the  complaint  of  the  person  who  has  lost  his  possession 
should  be  not  only  to  recover  the  principal,  dividends,  or  coupons,  but  also  to 
prevent  the  negotiation  or  transfer  on  the  stock  exchange  of  securities,  quoted 
thereon,  the  rules  established  in  the  foregoing  articles  for  each  case  shaU  be  ob- 
served, according  to  the  cases. 

565.  Notwithstanding  the  provisions  of  this  Section,  if  the  person  who  has  lost 
possession  shall  have  acquired  the  instruments  on  the  stock  exchange,  and  if  he  shall 
attach  to  the  complaint  a  certification  issued  by  the  agent  determining  and  describing 
the  instruments  or  securities  in  such  manner  as  to  establish  their  identity,  he  may, 
before  filing  his  complamt  in  the  court,  apply  to  the  debtor  establishment  or  person, 
and  even  to  the  governing  board  of  the  association  of  agents,  opposing  payment  and 
applying  for  the  proper  publications.  In  such  case,  the  debtor  institution  or  firm 
and  the  governing  board  shall  be  obliged  to  take  action  as  if  the  court  had  caused 
notice  to  be  served  upon  them  of  the  admission  and  allowance  of  the  complaint. 

If  the  court  should  fail  to  order  the  retention  or  pubUcation  within  a  period 
of  one  month,  the  complaint  made  by  the  person  who  has  lost  possession  shall 
become  void,  and  the  debtor  establishment  or  person  and  the  governing  board 
shall  be  discharged  from  UabUity. 

566.  The  foregoing  provisions  shall  not  apply  to  the  notes  of  the  Bank  of 
Spain,  nor  to  notes  of  the  same  class  issued  by  institutions  subject  to  similar  rules, 
nor  to  bUls  of  credit  payable  to  bearer  issued  by  the  State,  which  may  be  governed 
by  special  laws,  decrees  or  regulations  i). 

Thirteenth  Title.    Letters  of  credit. 

567.  Letters  of  credit  are  letters  issued  by  one  merchant  to  another,  or  for 
the  purpose  of  attending  to  a  commercial  transaction. 

568.  The  essential  conditions  of  letters  of  credit  shall  be:  1.  That  they  be 
issued  in  favor  of  a  specific  person,  and  not  to  order;  —  2.  That  they  be  limited 
to  a  fixed  and  specific  amount,  or  to  one  or  more  indeterminate  amounts,  but  aU 
included  in  a  maximum  sum  tlie  hmit  of  which  must  be  exactly  stated. 

Letters  which  do  not  embody  one  of  the  last  named  conditions  shall  be  con- 
sidered mere  letters  of  recommendation. 

569.  The  maker  of  a  letter  of  credit  shall  be  Hable  to  the  person  on  whom  he 
may  have  given  it  for  the  sums  paid  thereon  within  the  maximum  fixed  in  the  same. 

Letters  of  credit  cannot  be  protested,  even  when  not  paid,  nor  does  the  holder 
thereof  acquire  any  right  of  action  whatsoever  on  account  of  such  non-payment 
against  the  person  who  may  have  given  it  to  him. 

The  payer  shall  have  the  right  to  demand  proof  of  the  identity  of  the  person 
in  whose  favor  the  letter  of  credit  has  been  issued.. 

570.  The  maker  of  a  letter  of  credit  may  cancel  it,  upon  advising  the  holder 
thereof  and  the  person  to  whom  it  may  have  been  addressed. 

571.  The  holder  of  a  letter  of  credit  shall  without  delay  repay  the  maker 
the  amount  received. 

Should  he  fail  to  do  so,  execution  proceedings  may  be  instituted  for  the  re- 
covery thereof,  with  legal  interest,  and  the  exchange  current  in  the  place  where 
payment  was  made  on  the  place  where  the  repayment  may  be  made. 

572.  If  the  holder  of  a  letter  of  credit  shall  not  have  made  use  of  the  same  within 
the  term  agreed  on  with  the  maker  thereof,  or  in  the  absence  of  a  fixed  period,  within 
the  term  of  six  months  from  its  date,  in  any  place  of  Europe,  or  of  twelve  months 
in  other  places,  the  letter  of  credit  shall  become  void  ipso  jure  and  ipso  facto^). 

1)  This  article  is  inapplicable  at  the  present  time,  because  there  is  no  establishment  which 
enjoys  the  privilege  previously  enjoyed  by  the  Banco  de  Espafia  (see  note  to  art.  179),  for  the  reason 
that  the  notes  issued  by  it  must  be  considered  foreign  securities  and  because  the  bills  of  credit 
issued  by  the  State  are  not  governed  by  any  special  provision.    (Betancourt. ) 

2)  Attention  is  again  called  to  the  carelessness  with  which  the  Spanish  Code  of  Commerce 
was  amended  when  extended  to  Cuba,  this  article  relating  to  Europe  without  the  fact  having 
been  taken  into  consideration  that  Cuba  was  situated  in  America.  As  long  as  this  article  remains 
in  force,  persons  issuing  letters  of  credit  must  fix  a  term  if  they  do  not  wish  to  run  the  risk  of 
having  these  provisions  appUed  literally  and  have  them  continued  in  force  for  one  year,  when 
the  intention  of  the  legislator  was  without  doubt  to  have  the  term  cover  six  months. 
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Third  Book.    Maritime  Commerce. 


First  Title.    Vessels. 

573.  Merchant  vessels  shall  constitute  property  which  may  be  acquired  and 
transferred  by  any  of  the  means  recognized  in  the  law^). 

The  acquisition  of  a  vessel  must  appear  in  a  written  instrument,  which  shall 
not  produce  any  effect  if  not  recorded  in  the  Commercial  Registry  2). 

The  ownership  of  a  vessel  shall  also  be  acquired  by  uninterrupted  bona  fide 
possession  thereof,  under  a  good  title  duly  registered  3). 

In  the  absence  of  any  of  these  requisites,  uninterrupted  possession  for  ten 
years  shall  be  necessary  in  order  to  vest  ownership. 

A  master  cannot  acquire  by  prescription  the  vessel  of  which  he  is  in  command*). 

574.  Builders  of  vessels  may  employ  the  material  in  their  construction  and 
equipment,  and  foUow  the  methods  which  may  best  suit  their  interests.  Owners 
and  seamen  shall  observe  the  provisions  of  the  laws  and  regulations  of  the  public 
administration  relating  to  navigation,  customs,  health,  safety  of  the  vessels  and 
other  similar  matters. 

575.  Part  owners  of  a  vessel  shall  have  the  privilege  of  being  given  the  pre- 
ference in  the  purchase  thereof  before  her  sale,  or  to  be  substituted  in  the  place  of  the 
purchaser  after  the  sale,  in  sales  to  strangers;  but  they  may  avail  themselves 
thereof  only  within  the  nine  days  following  the  record  of  the  sale  in  the  registry, 
upon  depositing  the  price  thereof  immediately S). 

576.  The  sale  of  a  vessel  shall  always  be  understood  to  include  her  apparel, 
spare  parts,  stores,  and  engine,  Lf  a  steamer,  which  may  be  at  the  time  in  the 
possession  of  the  vendor. 

Arms,  munitions  of  war,  provisions  and  fuel  shall  not  be  considered  included 
in  the  sale. 

The  vendor  shall  be  obUged  to  deliver  to  the  purchaser  a  certificate  of  the 
register  of  the  vessel  as  it  appears  in  the  registry  up  to  the  date  of  the  sale. 

577.  If  the  ahenation  of  a  vessel  shall  take  place  while  she  is  on  a  voyage,  the 
purchaser  shall  be  entitled  to  aU  the  freight  she  may  earn  from  the  time  she  may 
have  received  her  last  cargo,  and  shall  be  Hable  for  the  wages  of  the  crew  and  other 
persons  making  up  her  complement,  for  such  voyage. 


1 )  The  means  recognized  in  the  law  with  regard  to  vessels  are :  construction,  occupancy,  trans- 
fer inter  vivos  (donation,  sale)  and  causa  mortis  (inheritance,  bequest),  and  prescription.  The 
Civil  Code  says  nothing  of  construction  which  can  be  applied  to  vessels,  with  the  exception  of 
an  article  here  and  there  relating  to  the  right  of  accession  in  personal  property  (Sections,  chapter 
2,  title  2,  of  book  II).  Occupancy  of  vessels  to  give  title  relates  to  the  State  only,  according 
to  article  617  of  the  Civil  Code,  article  1  of  the  Law  relating  to  unclaimed  property  of  1835,  and 
article  9  of  the  Law  of  Ports  of  May  7,  1880.  Donations  are  governed  fexclusively  by  the  provi- 
sions of  the  Civil  Code  (Title  2  of  Bofk  III).  Alienations,  by  the  combined  provisions  of  the  Code 
of  Commerce,  section  1  of  title  6  of  Book  II,  and  titles  I  and  II  of  Book  III,  and  as  supplementary, 
the  articles  of  the  CivU  Code  contained  in  Title  IV  of  Book  IV.  Transfers  caiisa  mortis,  by  the 
provisions  of  the  Civil  Code,  Title  III  of  Book  III.  And  prescription  by  the  provisions  relating 
thereto  of  Title  I,  Book  III  of  the  Code  of  Commerce,  and  certain  applicable  articles  of  the  Civil 
Code  contained  in  Title  XVIII  of  Book  IV,  in  so  far  as  it  comstitutes  supplementary  law. 

2)  Art.  45  of  the  Commercial  Registry  Regulations  provides:  "For  the  purposes  of  the  Code 
and  these  Regulations,  vessels  shall  include  not  only  the  craft  engaged  in  coastwise  or  foreign 
trade,  but  also  floating  docks,  hulks,  dredges,  mud  scows,  and  any  other  floating  machinery 
used  in  industrial  or  commercial  maritime  services." 

3)  Possession,  for  the  purposes  of  prescription,  must  be  in  the  capacity  of  owner,  public, 
peaceful,  and  uninterrupted  (art.  1941  of  the  Civil  Code).  Good  faith  in  the  possessor  consists 
in  the  belief  that  the  person  from  whom  he  received  the  thing  was  the  owner  thereof  and  had 
the  right  to  convey  its  ownership  (art.  1950  of  the  Civil  Code),  or  in  the  fact  of  his  being  unaware 
that  his  title  or  mode  of  acquisition  contained  a  defect  invalidating  it  (arts.  1951  and  433  of  the 
Civil  Code).  A  good  title  is  one  (art.  1952)  legally  sufficient  to  transfer  the  ownership  or  proprietary 
interest  involved  and  must  be  a  real  and  valid  title  (art.   1953). 

Vessels  must  be  enrolled,  not  only  in  the  commercial  registry,  but  also  in  the  list  kept  by 
Collectors  of  Customs,  which  is  governed  by  Circular  of  July  5,  1904,  which  appears  at  page  248. 

■>)  A  freight  vessel  shall  be  considered  one  in  which  the  number  of  passengers  is  lower  than 
the  number  of  the  crew.    (Royal  Order  of  June  26,  1890.) 

6)  See  article  592. 
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If  the  sale  shall  take  place  after  the  arrival  of  the  vessel  at  her  port  of  desti- 
nation, the  freights  shall  belong  to  the  vendor,  and  he  shall  be  hable  for  the  wages 
of  the  crew  and  other  persons  making  up  her  complement,  in  the  absence  of  an 
agreement  to  the  contrary  in  either  case. 

578.  If,  while  the  vessel  is  on  a  voyage  or  in  a  foreign  port,  her  owner  or 
owners  should  voluntarily  dispose  of  her,  either  to  Cubans  or  to  foreigners,  resid- 
ing in  the  capital  or  a  port  of  another  nation,  the  biU  of  sale  shall  be  executed 
before  the  consul  of  Cuba  at  the  port  where  she  terminates  her  voyage,  and  the 
said  bill  shall  produce  no  effect  against  third  persons  if  not  recorded  in  the  registry 
of  the  consulate.  The  consul  shall  immediately  forward  an  authentic  copy  of  the 
bill  of  sale  of  the  vessel  to  the  commercial  registry  of  the  port  of  her  registry  and 
enrolment  1). 

In  every  case  the  ahenation  of  a  vessel  must  be  made  a  matter  of  record, 
stating  whether  the  vendor  receives  all  or  part  of  her  price,  or  whether  he  retains 
in  whole  or  in  part  some  lien  on  said  vessel.  If  the  sale  be  made  to  a  Cuban  citizen, 
such  fact  shall  be  stated  in  her  navigation  papers. 

If,  while  the  vessel  is  on  a  voyage,  she  should  become  unseaworthy,  the  master 
shall  apply  to  the  judge  or  court  of  competent  jurisdiction  at  the  port  of  arrival, 
if  Cuban,  or  if  foreign,  to  the  consul  of  Cuba,  lE  there  be  one,  or  in  his  absence, 
to  the  judge  or  court,  or  local  authority;  and  the  consul,  or  the  judge  or  court, 
or,  in  their  absence,  the  local  authority,  shall  order  a  survey  of  the  vessel  to  be 
made^). 

If  the  consignee  or  the  insurer  shaU  reside  at  such  port,  or  shall  have 
representatives  there,  they  must  be  cited  in  order  that  they  may  participate  in 
the  proceedings  on  behalf  of  the  proper  person. 

579.  Upon  estabhshment  of  the  damage  to  the  vessel  and  the  impossibiHty 
of  placing  her  in  condition  to  continue  the  voyage,  her  sale  at  pubUc  auction  shall 
be  ordered,  subject  to  the  following  rules:  1.  The  hull  of  the  vessel,  her  equipment, 
machinery,  stores,  and  other  objects,  shall  be  appraised  after  an  inventory,  such 
proceeding  being  brought  to  the  notice  of  persons  who  may  wish  to  bid  at  the  sale; 
—  2.  The  order  or  decree  of  sale  shall  be  posted  in  the  usual  places,  and  advertised 
in  the  newspapers  of  the  port  where  the  sale  may  be  held,  if  there  be  any,  and  in  such 
other  papers  as  the  court  may  order.  The  period  which  may  be  fixed  for  the  sale 
shall  not  be  less  than  twenty  days;  —  3.  These  advertisements  shall  be  repeated 
at  intervals  of  ten  days  and  the  fact  of  their  publication  shall  be  made  a  matter 
of  record;  —  4.  The  auction  shall  be  held  on  the  day  set  therefor,  with  the  for- 
maUties  prescribed  by  the  common  law  for  judicial  sales;  —  5.  If  the  sale  should 
take  place  while  the  vessel  is  in  a  foreign  country,  the  special  provisions  governing 
cases  of  this  kind  shall  be  observed*). 

580.  In  every  sale  of  a  vessel  by  order  of  a  court  for  the  benefit  of  creditors, 
the  following  shaU  rank  in  the  order  stated:  1.  Claims  in  favor  of  the  public  treasury, 
proved  by  an  official  certificate  issued  by  a  competent  authority;  —  2.  The  judi- 
cial costs  of  the  proceedings,  according  to  the  taxation  approved  by  the  judge 


1)  See  article  49  of  the  commercial  registry  regulations  ia  the  note  to  article  22,  sub- 
division 1. 

2)  In  order  to  establish  the  necessity  of  the  sale  of  a  vessel  which  may  have  become  unsea- 
worthy while  on  a  voyage  and  cannot  be  put  into  condition  to  resume  it,  the  captain  or  master 
shall  file  a  written  petition  with  the  court  to  have  her  surveyed  by  experts,  attaching  to  the  pe- 
tition the  certificate  of  inspection,  if  any  was  made  before  she  started  on  the  voyage,  and  the 
ship's  log,  in  order  that  transcripts  therefrom  may  be  included  in  the  record.  The  appointment 
of  experts  shall  be  made  in  the  following  manner:  one  shall  be  designated  by  the  master  at  the  time 
the  survey  is  requested,  and  another  by  the  representative  of  the  department  of  public  prosecution 
on  behalf  of  the  owner  who  may  be  absent  or  have  no  legal  representative,  because  if  there  be 
a  consignee  of  the  vessel,  it  shall  be  his  duty  to  appoint  the  second  expert,  if  he  should  not 
approve  the  appointment  made  by  the  master.  In  case  of  necessity,  a  third  expert,  or  umpire, 
shall  be  selected  by  the  court  by  lot.  If  the  survey  should  establish  the  unseaworthiness  of  the 
vessel  and  the  impossibility  of  placing  her  in  condition  to  continue  the  voyage,  the  judge  shall 
order  her  sale  with  the  formahties  estabhshed  by  article  579  of  the  Code  of  Commerce;  and  the 
proceeds  of  the  sale,  after  deducting  expenses  of  all  kinds,  shall  be  deposited  to  the  credit  of  the 
shipowner.    (Art.  2122,  subdivision  6,  and  art.  2109  of  the  Law  of  Civil  Procedure.) 

2)  If  there  should  be  no  bidder  at  the  first  sale,  or  the  bids  made  should  be  for  less  than 
two-thirds  of  the  appraised  value,  a  second  or  successive  auctions  shall  be  announced,  with 
a  reduction  of  20%  in  the  upset  price  at  each  sale.    (Art.  2122,  rule  7,  Law  of  Civil  Procedure.) 
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or  court;  —  3.  The  pilotage  charges,  tonnage  dues,  sea  or  other  port  charges,  prov- 
ed by  sufficient  certificates  issued  by  the  officers  charged  with  the  collection 
thereof;  —  4.  The  compensation  of  the  depositaries  and  caretakers  of  the  vessel, 
and  any  other  expenses  connected  with  her  preservation  from  the  time  of  her 
arrival  in  port  until  her  sale,  which  may  have  been  paid  or  may  be  due,  in  accord- 
ance with  an  account  supported  by  vouchers  and  approved  by  the  judge  or 
court;  —  5.  The  rental  of  the  warehouse  where  the  apparel  and  stores  of  the  vessel 
may  have  been  deposited,  according  to  contract;  —  6.  The  pay  of  the  master  and 
crew  on  their  last  voyage,  which  shall  be  established  by  the  statement  prepared 
from  the  muster  roU  and  account  books  of  the  vessel,  approved  by  the  chief  of  the 
bureau  of  the  merchant  marine,  where  there  is  one,  and  otherwise,  by  the  consul 
or  the  court;  —  7.  Reimbursement  for  the  part  of  the  cargo  the  master  may  have 
sold  for  the  purpose  of  repairing  the  vessel,  provided  it  appears  that  the  sale  was 
made  under  an  order  of  the  court  in  proceedings  conducted  with  the  formalities 
required  in  such  cases,  and  was  noted  on  the  register  of  the  vessel;  —  8.  That  part 
of  the  price  which  may  not  have  been  paid  the  last  vendor,  outstanding  claims 
for  material  for,  and  labor  on,  the  construction  of  the  vessel,  if  she  has  not  navi- 
gated, and  claims  for  the  repair  and  equipment  of  the  vessel  and  for  supplying 
provisions  and  fuel  for  her  last  voyage.  In  order  that  the  credits  contained  in  this 
subdivision  may  enjoy  this  preference  they  must  appear  in  contracts  recorded  in 
the  commercial  registry,  or  if  they  are  of  those  contracted  for  the  vessel  while  on 
a  voyage  and  before  her  return  to  her  port  of  registry,  they  must  show  the  autho- 
rity required  in  such  cases,  and  be  entered  on  the  certificate  of  the  register  of 
such  vessel;  —  9.  Bottomry  loans  on  the  hull,  keel,  rigging  and  tackle,  before  her 
departure,  evidenced  by  the  bottomry  bonds  executed  in  accordance  with  the 
law  and  recorded  in  the  commercial  registry;  the  amounts  borrowed  during  the 
voyage  with  the  authority  mentioned  in  the  preceding  subdivision  and  the  ob- 
servance of  similar  requisites,  and  the  insurance  premium,  proved  by  the  insurance 
pohcy  or  a  certificate  from  the  books  of  the  broker i);  —  10.  The  indemnity  due  to 
the  shipper  for  the  value  of  the  goods  shipped  and  not  dehvered  to  the  consignees, 
or  for  the  damages  suffered  for  which  the  vessel  may  be  Uable,  provided  either 
appear  in  a  court  or  arbitral  award. 

581.  If  the  proceeds  of  the  sale  should  not  be  sufficient  to  pay  all  the  cre- 
ditors included  in  one  number  or  grade,  the  remainder  shall  be  divided  among 
them  'pro  rata. 

582.  After  the  execution  and  record  in  the  commercial  registry  of  the  biU 
of  sale  of  a  vessel  disposed  of  at  public  sale  by  order  of  the  court,  aU  other  hens 
upon  the  vessel  in  favor  of  the  creditors  shaU  be  considered  discharged. 

But  if  the  sale  shall  have  been  a  voluntary  one,  and  shall  have  been  made 
while  she  was  on  a  voyage,  the  creditors  shall  retain  their  rights  against  the  vessel 
until  her  return  to  the  port  of  registry  and  for  three  months  after  the  record  of 
her  sale  in  the  registry,  or  after  her  return. 

58S.  If  the  master  shall  find  it  necessary  to  contract  one  or  more  of  the  obli- 
gations mentioned  in  subdivisions  8  and  9  of  article  580,  while  the  ship  is  on  a 
voyage,  he  shall  apply  to  the  judge  or  court,  if  in  Cuban  territory,  or  otherwise, 
to  the  consul  of  Cuba,  if  there  be  one,  and  in  his  absence  to  the  proper  judge  or 
court  or  local  authority,  presenting  a  certification  of  the  record  referred  to  in 
article  612,  and  the  documents  establishing  the  obligation  contracted^). 

1)  Art.  52  of  the  Commercial  Registry  Regulations  provides:  "A  statement  shall  be  made 
of  the  hens  which  may  be  laid  on  the  vessel  during  her  voyage  in  accordance  with  the  provisions 
of  articles  580,  583  and  611  of  the  Code  of  Commerce,  and  it  must  be  made  with  the  intervention 
of  a  notary,  in  Cuba,  or  a  consul,  abroad,  in  accordance  with  the  provisions  of  article  50  of  these 
regulations,  and  such  statements  shall  be  filed  in  the  protocols  or  archives  of  the  said 
officers." 

See   articles   603,   667,   704,    730,   809,  No.    4,   and   811,  No.    10  of  this  Code. 

2)  See  article  52  of  the  Commercial  Registry  Regulations  quoted  in  the  preceding  note. 
Article  50  of  the  said  Regulations,  which  refers  to  the  certification  of  the  record  to  which  article 
612  of  the  Code  relates,  provides: 

"Art.  50.  Captains  of  vessels  miist  necessarily  provide  themselves  with  a  certified  copy 
of  the  register  of  the  vessel,  without  which  document  they  cannot  sail.  —  This  certified  copy, 
which  must  be  a  literal  one  and  authorized  by  the  captain  of  the  port  of  departure,  shall  be  con- 
sidered a  sufficient  title  for  the  proof  of  the  ownership  of  such  vessel  and  the  conveyance  thereof 
or  for  the  imposition  of  charges  by  means  of  a  statement  in  writing,  signed  by  the  contracting 
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The  judge  or  court,  the  consul  or  the  local  authority,  as  the  case  may  be, 
shall,  in  view  of  the  result  of  the  proceedings  had,  make  a  provisional  memoran- 
dum on  the  certificate  of  the  result  thereof,  in  order  that  it  may  be  formally  entered 
on  the  registry  upon  the  arrival  of  the  vessel  at  the  port  of  her  register,  or  in  order 
that  it  may  be  allowed  as  a  legal  and  preferred  obligation  in  the  event  of  her  sale 
before  her  return,  if  the  vessel  shall  have  been  sold  upon  a  declaration  of  her  un- 
seaworthiness. 

The  omission  of  this  formaUty  shall  render  the  master  personally  hable  for 
the  credits  which  may  be  prejudiced  through  his  fault. 

584.  Vessels  subject  to  the  liens  mentioned  in  article  580  may  be  arrested 
and  sold  by  the  court  in  the  manner  prescribed  in  article  579,  in  the  port  in  which 
they  may  be,  on  petition  of  any  of  the  creditors;  but  if  they  shall  be  laden  and 
have  received  their  clearance  papers,  they  cannot  be  arrested  except  for  debts 
contracted  for  the  equipment  and  provisioning  of  the  vessel  for  that  voyage,  and 
even  then  the  arrest  shall  be  raised  if  any  person  interested  in  the  expedition  shall 
furnish  a  bond  that  the  vessel  will  return  within  the  period  fixed  in  her  navigation 
papers,  engaging,  if  she  should  fail  to  return,  even  though  such  failure  should  be 
due  to  a  fortuitous  event,  to  pay  the  debt  in  so  far  as  it  may  be  legal. 

The  vessel  may  be  arrested  for  debts  of  any  other  kind  whatsoever  not  enume- 
rated in  said  article  580,  in  her  port  of  register  onlyi). 

585.  For  aU  the  purposes  of  law,  not  modified  or  limited  by  this  Code,  vessels 
shaU  be  considered  personal  property^). 

Second  Title.    Persons  who  take  part  in  maritime  commerce. 
First  Section.    Owners  of  vessels  and  ship's  husbands. 

586.  The  owner  of  the  vessel  and  the  ship's  husband  shall  be  civilly  Kable 
for  the  acts  of  the  master  and  for  the  obUgations  contracted  by  the  latter  for  the 
repair,  equipment,  and  provisioning  of  the  vessel,  provided  the  creditor  shall  prove 
that  the  amount  claimed  was  applied  for  the  benefit  of  the  same. 

By  ship's  husband  shall  be  understood  the  person  charged  with  the  duty  of 
provisioning  or  representing  the  vessel  in  the  port  in.  which  she  may  happen  to  be. 

587.  The  ship's  husband  shall  also  be  civilly  Uable  for  any  indemnity  to 
third  persons  to  which  the  conduct  of  the  master  in  the  custody  of  the  gOods  which 
the  vessel  carried  may  give  rise;  but  he  may  discharge  himself  therefrom  by  aban- 
doning the  vessel  with  all  her  appurtenances,  and  the  freights  earned  on  the  voyage^). 

588.  Neither  the  owner  of  the  vessel  nor  the  ship's  husband  shall  be  hable 
for  the  obHgations  which  the  master  may  have  contracted,  if  the  latter  shall  exceed 
the  powers  and  privileges  vested  in  him  by  reason  of  his  position,  or  which  may 
have  been  conferred  upon  him  by  the  owners. 

Nevertheless,  if  the  amounts  claimed  shall  have  been  used  for  the  benefit  of 
the  vessel,  the  owner  or  ship's  husband  shall  be  liable  therefor. 

589.  If  two  or  more  persons  should  have  an  iaterest  in  the  property  of  a 
merchant  vessel,  an  association  shall  be  considered  to  have  been  established  by 
the  co-owners. 

This  association  shall  be  governed  by  the  resolutions  of  a  majority  of  the  mem- 
bers thereof. 


parties,  at  the  foot  of  such  copy,  with  the  intervention  of  a  notary,  in  Cuba,  or  a  consul  abroad, 
who  shall  certify  to  the  truth  of  the  act  and  the  genuineness  of  the  signatures.  —  Contracts 
entered  into  in  this  manner  shall  produce  all  their  effects  from  the  date  of  their  record  in  the 
commercial  registry.  The  record  shall  be  made  upon  the  presentation  either  of  the  register  of 
the  vessel  or  of  a  certified  true  copy  of  the  contract  authorized  by  the  ship  owner  or  agent,  or, 
in  his  absence,  by  the  master  of  the  vessel  and  by  the  same  notary  or  consul,  who  may  have 
acted  therein.  A  new  certificate  shall  not  be  necessary  for  each  voyage.  It  shall  be  sufficient 
to  certify  at  the  end  of  the  one  issued  all  entries  subsequently  made  on  the  respective  sheet  of 
the  vessel. 

1)  See  articles  590,  690,  subdivision  4,  and  755,  subdivision  11,  of  this  Code. 

2)  Article  1  of  the  Law  of  August  21,  1893,  in  force  in  Spain,  provides  that  merchant  vessels 
may  be  the  subject  of  mortgage,  for  the  sole  purpose  of  which  they  shall  be  considered  real 
property,  this  article  of  the  Code  being  understood  as  amended  in  this  sense. 

The  said  law,  known  as  the  "Marine  Mortgage  Law,"  was  never  extended  to  Cuba. 

3)  See  article  590. 
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The  majority  shall  be  the  relative  majority  of  the  voting  members. 

If  there  should  be  only  two  persons  interested  in  the  property  of  the  vessel, 
in  the  event  of  a  difference  of  opinion,  that  of  the  person  having  the  larger  in- 
terest shall  prevaO.  If  the  interests  are  equal,  the  disagreement  shall  be  decided 
by  lot. 

The  representation  of  the  smallest  interest  in  the  property  shall  be  entitled 
to  one  vote,  and  the  other  part  owners  shall  have  as  many  votes  in  proportion 
as  they  have  interests  equal  to  the  smallest. 

A  vessel  cannot  be  detained,  arrested,  or  an  execution  levied  upon  her  as  an 
entirety  for  the  private  debts  of  a  part  owner  thereof,  but  the  proceedings  shall 
be  confined  to  the  interest  the  debtor  may  have  in  the  vessel,  without  interfering 
with  navigation. 

590.  The  co-owners  of  a  vessel  shall  be  civilly  liable,  in  proportion  to  their 
interest  in  the  association,  for  the  results  of  the  acts  of  the  master  referred  to  in 
article  587. 

This  liability  of  any  part  owner  may  be  discharged  by  abandonment  before  a 
notary  of  his  proprietary  interest  in  of  the  vessel^). 

591.  AH  the  part  owners  shall  be  liable,  in  proportion  to  their  respective 
interests,  for  the  expenses  of  the  repair  of  the  vessel  and  any  other  expenses  which 
may  be  incurred  under  a  resolution  of  the  majority. 

They  shall  likewise  be  liable  in  the  same  proportion  for  the  cost  of  the  mainte- 
nance, equipment,  and  provisioning  of  the  vessel,  necessary  for  navigation. 

592.  The  resolutions  of  the  majority  regarding  the  repair,  equipment,  and 
provisioning  of  the  vessel  in  the  port  of  departure,  shall  be  binding  upon  the  mino- 
rity, Tuiless  the  part-owners  in  the  minority  shall  renounce  their  interest,  which  shall 
be  acquired  by  the  other  partners,  after  judicial  appraisal  of  the  value  of  the  interest 
or  interests  ceded. 

The  resolutions  of  the  majority  regarding  the  dissolution  of  the  association 
and  the  sale  of  the  vessel,  shall  also  be  binding  on  the  minority. 

The  sale  of  the  vessel  shall  take  place  at  public  auction,  subject  to  the  pro- 
visions of  the  Law  of  Civil  Procedure,  in  the  absence  of  a  unanimous  agreement 
on  the  part  of  the  co-owners  to  the  contrary,  without  prejudice,  however,  to  the 
right  of  option  to  purchase,  and  the  right  of  being  substituted  in  the  place  of  the 
purchaser,  referred  to  in  article  575  2). 

593.  The  owners  of  a  vessel  shall  be  given  the  preference  in  chartering 
the  same  over  other  persons,  if  conditions  and  price  be  equal.  If  two  or  more  of 
the  owners  should  claim  this  privilege,  preference  shall  be  given  to  the  one  having 
the  largest  interest;  and  if  their  interests  are  equal,  the  matter  shall  be  decided 
by  lot. 

594.  The  partners  in  the  property  shall  elect  the  manager  who  is  to  represent 
them  as  ship's  husband. 

The  appointment  of  the  manager  or  ship's  husband  may  be  revoked  at  the 
wiU  of  the  part  owners. 

595.  The  ship's  husband,  whether  he  is  at  the  same  time  an  owner  of  the 
vessel  or  the  manager  for  an  owner  or  an  association  of  part  owners,  must 
be  quahfied  to  trade,  and  be  enrolled  in  the  registry  of  merchants  of  the  pro- 
vince. 

The  ship's  husband  shall  represent  the  property  of  the  vessel,  and  may,  in 
his  own  name  and  in  the  said  capacity,  transact  all  business,  judicially  or  extrajudi- 
cially, which  may  be  of  interest  to  the  business. 

596.  The  ship's  husband  may  discharge  the  duties  of  the  master  of  the 
vessel,  subject,  in  every  case,  to  the  provisions  of  article  609. 

If  two  or  more  part  owners  shall  apply  for  appointment  as  master,  the  dis- 
agreement shall  be  decided  by  the  vote  of  the  part-owners;  and  if  the  vote  should 
result  in  a  tie,  the  matter  shall  be  decided  in  favor  of  the  part  owner  who  has  the 
larger  interest  in  the  vessel. 

If  the  interest  of  the  appHcants  should  be  equal,  and  the  vote  should  be  tied, 
the  matter  shall  be  decided  by  lot. 


1)  See  article  619  of  this  Code. 

^)  Voluntary  judicial  sales  are  governed  by  the  provisions  of  articles  2047  to  2054  of  the 
Law  of  Civil  Frocedure. 
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597.  The  ship's  husband  shall  select  and  engage  the  captain,  and  enter  into 
contracts  in  the  name  of  the  owners,  who  shall  be  bound  as  to  everything  relating 
to  repairs,  details  of  the  complement,  armament,  provisioning,  fuel,  and  freights 
of  the  vessel,  and,  in  general,  as  to  everything  pertaining  to  the  needs  of  navi- 
gation. 

598.  The  ship's  husband  cannot  order  a  new  voyage,  nor  make  new  engage- 
ments for  freight,  nor  insure  the  vessel,  without  the  authority  of  her  owner  or  a 
resolution  of  a  majority  of  the  part  owners,  unless  such  powers  shall  have  been 
granted  him  by  his  certificate  of  appointment. 

If  he  shall  take  out  the  insurance  without  authority  therefor,  he  shall  be 
secondarily  Uable  for  the  solvency  of  the  insurer. 

599.  The  managing  owner  of  an  association  shall  render  an  account  to  his 
partners  of  the  results  of  every  voyage  of  the  vessel,  without  prejudice  to  always 
having  open  to  them  the  books  and  correspondence  relating  to  the  vessel  and  her 
voyage. 

600.  After  the  approval  of  the  accounts  of  the  ship's  husband  by  a  relative 
majority,  the  co-owners  shall  pay  their  share  of  the  expenses  in  proportion  to 
their  interests,  without  prejudice  to  the  civil  or  criminal  procedings  which  the  minority 
may  deem  it  fit  to  bring  subsequently. 

Execution  proceedings  may  be  brought  by  managing  owners  to  enforce  pay- 
ment, and  it  shall  issue  upon  a  resolution  of  a  majority  of  the  owners,  without 
further  proceedings  than  the  acknowledgment  of  the  signatures  of  the  persons 
adopting  the  resolution. 

601.  If  there  be  any  profits,  the  part  owners  may  institute  execution  pro- 
ceedings against  the  ship's  husband  for  the  recovery  of  the  amount  of  their  interests, 
without  further  requisite  than  the  acknowledgment  of  the  signatures  to  the  minutes 
approving  the  accoimt. 

602.  The  ship's  husband  shall  reimburse  the  master  for  all  the  expenditures 
he  may  have  made  from  his  own  funds  or  from  the  funds  of  others,  on  behalf  of 
the  vessel. 

603.  The  ship's  husband  may,  before  a  vessel  puts  to  sea,  freely  discharge 
the  master  and  members  of  the  crew  who  may  not  have  been  engaged  for  a  deter- 
mined time  or  voyage,  upon  payment  of  the  wages  due  under  their  contracts, 
without  any  compensation  whatsoever,  in  the  absence  of  a  special  and  specific  agree- 
ment thereon. 

604.  If  the  master  or  any  other  members  of  the  crew  should  be  discharged 
during  the  voyage,  they  shall  be  entitled  to  wages  untU  their  return  to  the  port 
where  they  were  engaged,  unless  there  should  be  a  just  cause  for  their  discharge; 
aU  in  accordance  with  the  provisions  of  articles  636  et  seq.  of  this  Code. 

605.  If  the  master  and  members  of  the  crew  shall  have  made  contracts  with 
the  ship's  husband  for  a  specific  time  or  voyage,  they  cannot  be  discharged  until 
the  expiration  of  the  terms  of  their  contracts,  except  for  insubordination  in  a  grave 
matter,  robbery,  theft,  habitual  drunkenness,  or  damage  caused  to  the  vessel  or 
her  cargo  by  manifest  or  proved  malice  or  neghgencei). 

606.  If  the  master  is  a  part  owner  in  the  vessel,  he  cannot  be  discharged 
until  the  ship's  husband  shall  pay  him  the  amount  of  his  interest  therein,  which, 
in  the  absence  of  an  agreement  between  the  parties,  shall  be  appraised  by  experts 
appointed  in  the  manner  established  in  the  Law  of  Civil  Procedure  2). 

607.  If  the  master  who  is  a  part  owner  shaU  have  obtained  the  command 
of  the  vessel  by  an  express  special  agreement  contained  in  the  articles  of  asso- 
ciation, he  cannot  be  removed  from  his  office  for  any  causes  other  than  those 
mentioned  in  article  605. 

608.  In  the  event  of  the  voluntary  sale  of  the  vessel,  aU  contracts  between 
the  ship's  husband  and  master  shall  lapse,  without  prejudice  to  the  right  of  the 
latter  to  the  compensation  to  which  he  may  be  entitled,  in  accordance  with  the 
agreements  entered  into  with  the  former. 

For  the  payment  of  such  compensation  there  shall  be  a  lien  on  the  vessel 
sold,  if  after  the  institution  of  proceedings  against  the  vendor,  he  shall  be  found 
to  be  insolvent. 


1)  See  article  637  of  this  Code. 

2)  See  articles  615  and  2078  of  the  said  Law. 
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Second  Section.    Captains  and  masters  of  vessels. 

609.  Captains  and  masters  of  vessels  must  be  Cubans  i)  with  legal  capacity 
to  bind  themselves  in  accordance  with  this  Code,  and  must  prove  that  they  have 
the  skill,  ability  and  qualifications  necessary  to  command  and  navigate  the  vessel, 
as  estabhshed  in  the  marine  and  navigation  laws,  ordinances,  or  regulations,  and 
that  they  are  not  disqualified  thereunder  to  hold  such  position  2). 

If  the  owner  of  a  vessel  should  desire  to  be  her  master  without  being  legally 
qualified  therefor,  he  shall  confine  himself  to  the  financial  administration  of  the 
vessel  and  shall  entrust  her  navigation  to  a  person  having  the  qualifications  required 
by  the  said  ordinances  and  regulations. 

610.  The  following  powers  shall  be  inherent  in  the  position  of  captain 
or  master  of  a  vessel:  1.  To  ship  and  engage  the  crew  in  the  absence  of  the  ship's 
husband,  and  propose  such  crew,  should  the  latter  be  present,  but  the  ship's  hus- 
band shall  not  be  permitted  to  force  upon  him  any  member  against  the  master's 
express  refusal;  —  2.  To  command  the  crew  and  take  the  vessel  to  her  port  of 
destination,  in  accordance  with  the  instructions  he  may  have  received  from  the 
ship's  husband;  —  3.  To  impose,  subject  to  the  shipping  articles  and  the  laws  and 
regulations  of  the  merchant  marine,  while  on  board,  correctional  punishments  upon 
the  persons  who  may  fail  to  obey  his  orders  or  to  observe  discipUne,  holding 
the  proper  preliminary  hearings  on  crimes  committed  on  board  while  on  the  high 
seas,  the  records  of  which  he  shall  hand  over  to  the  authorities  competent  to  take 
cognizance  thereof  at  the  first  port  made;  —  4.  To  make  contracts  for  the  affreight- 
ment of  the  vessel  in  the  absence  of  the  ship's  husband  or  her  consignee,  acting 
under  the  instructions  received,  and  seeking  to  protect  the  interests  of  the  owner 
most  carefully;  —  5.  To  adopt  all  the  measures  advisable  to  keep  the  vessel  well 
suppHed  and  furnished,  purchasing  to  this  end  all  necessaries,  provided  there  is 
not  sufficient  time  to  ask  the  ship's  husband  for  instructions;  —  6.  To  order  in 
like  cases  of  urgency,  while  on  a  voyage,  the  repairs  to  the  huU  and  engines  of 
the  vessel  and  her  apparel  and  furnishing  which  may  be  absolutely  necessary  to 
permit  her  to  continue  and  conclude  her  voyage;  but  if  he  should  arrive  at  a  place 
where  there  is  a  consignee  of  the  vessel,  he  shall  proceed  in  concurrence  with  him. 

611.  If  the  master  should  not  have  any  funds  nor  expect  to  receive  any  from 
the  ship's  husband,  he  shall  procure  them,  for  the  purpose  of  meeting  the  obli- 
gations mentioned  in  the  preceding  article,  according  to  the  following  successive 
order:  I.  By  requesting  them  of  the  consignee  of  the  vessel  or  correspondents  of  the 
ship's  husband;  —  2.  By  applying  to  the  consignees  of  the  cargo  or  to  the  persons 
interested  therein;  —  3.  By  drawing  on  the  ship's  husband;  —  4.  By  taking  the 
amount  required  on  bottomry;  —  5.  By  selling  a  sufficient  amount  of  the  cargo 
to  cover  the  sum  absolutely  necessary  to  repair  the  vessel  and  fit  her  out  to  resume 
her  voyage. 

In  the  last  two  cases,  he  shall  apply  to  the  judicial  authority  of  the  port,  if 
in  Cuba,  and  to  the  Cuban  consul,  if  in  a  foreign  country;  and  where  there  is  none, 
to  the  local  authority,  proceeding  in  accordance  with  the  provisions  of  article  583 
and  of  the  Law  of  Civil  Procedure^). 

612.  The  following  obUgations  shall  be  inherent  in  the  office  of  master:  1.  To 
have  on  board,  before  sailing,  a  detailed  inventory  of  the  hull,  machinery,  apparel, 
furniture,  spare  parts,  and  other  appurtenances  of  the  vessel;  the  certificate  of 
navigation*);  the  muster-roll  and  shipping  articles;  the  passenger  Ust;  the  bill  of 

1)  Rules  9  and  10  of  the  Circular  of  the  Treasury  Department,  No.  269,  of  June  15, 
1904,  required  that  captains  and  pilots  in  the  merchant  marine  should  be  Cubans  by- 
birth  or  naturalisation;  and  another  circular  of  the  same  department  granted  a  certain 
time  for  all  Cuban  vessels  to  be  provided  with  commanders  and  crews  in  accordance  with 
the  law.  But  by  a  decree  of  the  Provisional  Goverment  of  the  Republic  of  February  27, 
1907,  this  term  was  indefinitely  extended  "until  othervise  ordered." 

2)  Article  72  of  the  Port  Regulations  provides:  "Every  vessel  of  more  than  five 
tons  burden  shall  be  commanded  by  a  captain,  master  or  pilot,  holding  »  license,  which 
he  may  use  solely  in  the  service  or  on  the  special  route  for  which  it  may  have  been 
issued  to  him.  Members  of  the  crew  of  small  vessels  in  local  service  may  obtain  special 
permission  to  navigate  them." 

3)  See  rule  9  of  article  2122  of  the  said  Law. 

*)  The  original  reference  in  the  text  was  to  the  "Royal"  patent  or  navigation  certificate, 
but  the  word  in  quotation  marks  has  been  omitted  because  patents  of  that  character  no  longer 
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health;  the  certificate  of  registry  establishing  the  ownership  of  the  vessel,  and  all  the 
obHgations  which  constitute  a  Uen  thereon  to  the  date  of  the  samei) ;  the  contracts 
of  affreightment,  or  certified  copies  thereof;  the  biUs  of  lading  or  manifest  of  the 
cargo,  and  the  certificate  of  the  survey  or  inspection  of  the  vessel,  if  made  at  the 
port  of  departure^);  —  2.  To  keep  on  board  a  copy  of  this  Code;  —  3.  To  have 
three  paged  and  stamped  books,  placing  at  the  beginning  of  each  a  memorandum 
of  the  number  of  folios  it  contains,  signed  by  the  admiralty  authority,  and  in  the 
absence  of  such  authority,  by  a  competent  authority^).  In  the  first  book,  which 
shall  be  called  the  "log-book",  he  shall  enter  day  by  day  the  condition  of  the  atmo- 
sphere, the  prevailing  winds,  the  course  sailed,  the  sails  carried,  the  power  of  the 
propelling  engines,  the  distance  covered,  the  manoeuvres  executed,  and  all  other 
incidents  of  navigation;  he  shall  also  enter  therein  any  damage  which  the  hull, 
machinery,  rigging,  or  tackle  of  the  vessel  may  sustain,  whatever  be  the  cause 
thereof,  the  deterioration  and  damage  suffered  by  the  cargo,  and  the  goods  and 
value  thereof  which  may  be  jettisoned,  if  it  occur;  and  ia  cases  of  momentous 
resolutions  which  call  for  the  advice  or  a  meeting  of  the  officers  of  the  vessel,  and 
even  of  the  crew  and  passengers,  he  shall  enter  the  action  decided  on.  In  making 
the  entries  stated,  he  shaU  make  use  of  the  binnacle  book  and  of  the  steam  or  engine 
book  kept  by  the  engineer.  In  the  second  book,  called  the  "accounting  book", 
he  shall  enter  aU  items  which  he  may  have  collected  or  paid  on  account  of  the 
vessel,  entering  in  full  detail,  article  by  article,  the  origin  of  the  collections,  and 
the  sums  spent  in  provisions,  repairs,  the  purchase  of  stores,  or  goods,  victuals, 
fuel,  outfits,  wages,  and  other  expenses  of  whatsoever  class.  He  shaU  also  Insert 
therein  a  list  of  aU  the  members  of  the  crew,  giving  their  residences,  their  salaries 
and  wages,  and  the  advances  they  may  have  received,  either  directly  or  by  pay- 
ment to  their  families.  In  the  third  book,  called  the  "freight  book",  he  shall  note 
the  entry  and  discharge  of  all  the  merchandise,  giving  the  marks  and  numbers 
of  the  packages,  the  names  of  the  shippers  and  of  the  consignees,  the  ports  of  lading 
and  discharge,  and  the  freights  earned.  In  the  same  book  he  shall  enter  the  names 
and  places  of  saiUng  of  the  passengers,  and  the  number  of  parcels  of  which  their 
baggage  consists,  and  the  amount  of  their  fares;  —  4.  Before  receiving  any  cargo, 
to  make  an  inspection  of  the  vessel,  with  the  officers  of  the  crew  and  two  experts, 
if  the  shippers  and  passengers  should  require  it,  in  order  to  ascertain  whether  she 
is  seaworthy,  with  her  rigging  and  engines  in  good  condition  and  with  the  apparel 
necessary  for  proper  navigation;  and  he  shall  keep  a  certificate  of  this  inspection, 
signed  by  all  the  persons  who  may  have  taken  part  therein,  under  his  liability. 
One  of  the  experts  shall  be  appointed  by  the  master  of  the  vessel  and  the  other  by 
the  persons  who  request  her  inspection,  and  in  the  event  of  disagreement,  a  third 
shall  be  appointed  by  the  admiralty  authority  of  the  port;  —  5.  To  remain  con- 
stantly on  board  his  vessel  with  the  crew  while  the  cargo  is  being  taken  on  board, 
and  carefully  supervise  the  stowage  thereof;  not  to  permit  any  merchandise  or 
goods  of  a  dangerous  character,  such  as  inflammable  or  explosive  substances,  to 
be  shipped,  without  observing  the  precautions  which  are  recommended  for  the 
packing,  and  the  handling  and  the  isolation  thereof;  not  to  permit  any  ccrgo 
whatsoever  to  be  carried  on  deck,  which  may  by  reason  of  its  stowage,  volume, 
or  weight,  interfere  with  evolutions  at  sea  and  endanger  the  safety  of  the  vessel; 

exist  in  Cuba,  and  "certificate  of  navigation"  has  been  adopted,  it  being  so  designated  in  article  51 
of  the  Commercial  Registry  Regulations.  The  document  referred  to  in  the  Code  and  the  Regulations 
by  that  term  is  the  same  as  the  "license"  mentioned  in  the  Customs  Regulations,  issued  by 
collectors  of  customs  to  vessels  engaged  in  commerce  on  the  high  seas  and  in  the  coastwise  trade. 

1)  See  article  50  of  the  Commercial  Registry  Regulations  in  note  to  art.  583. 

2)  Article  32  of  the  Port  Regulations  provides  that  inspectors  shall  inspect  aU  vessels  and  their 
apparel  before  they  are  used,  and,  subsequently,  at  least  once  a  year.  If  the  result  of  the  in- 
spection should  be  favorable,  the  inspector  shall  issue  a  certificate,  of  which  he  shall  deliver 
two  copies  to  the  master  and  outfitter,  one  to  be  retained  by  the  latter  and  the  other  to  be 
placed  in  a  glass  frame  in  a  visible  part  of  the  vessel  (Articles  37  and  40).  The  certificate  of  the 
captain,  master,  engineer  or  licensed  assistant  shall  be  hung  in  a  visible  part  of  the  vessel  in  the 
proper  frame,  according  to  article  42. 

Art.  180  of  the  Customs  Regulations  provides:  "It  shall  be  the  duty  of  every  captain  of 
a  vessel  engaged  in  the  foreign  and  coastwise  trade,  under  the  special  regulations  therefor,  to 
provide  himself  with  a  certificate,  on  which  certificate  every  payment  for  foreign  tonnage  dues 
shall  be  noted  officially  by  the  respective  cashiers  of  the  custom-houses  in  the  island." 

3)  At  the  present  time  the  admiralty  authority  is  exercised  by  the  collector  of  customs. 
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and  if  the  nature  of  the  merchandise,  the  special  character  of  the  expedition 
and,  mainly,  the  favorable  season  during  which  it  is  undertaken,  should  permit 
cargo  to  be  carried  on  deck,  he  must  hear  the  opinion  of  the  officers  of  the 
ship,  and  have  the  consent  of  the  shippers  and  of  the  ship's  husband;  —  6.  To 
demand  a  pilot  at  the  expense  of  the  vessel  in  all  cases  in  which  the  necessities 
of  navigation  require  it,  and  especially  when  about  to  enter  a  port,  canal,  or  river, 
or  a  roadstead  or  anchorage  with  which  neither  he  nor  the  officers  and  crew  of  the 
vessel  are  familiar^);  —  7.  To  be  on  deck  when  land  is  sighted,  and  to  take 
command  when  entering  or  leaving  ports,  canals,  inlets,  and  rivers,  unless  there 
is  a  pilot  on  board  discharging  his  duties.  He  shall  not  spend  the  night  away  from 
the  vessel  except  for  a  grave  reason  or  on  account  of  business;  —  8.  To  appear, 
upon  making  a  port  through  stress,  to  the  admiralty  authority,  if  in  Cuba,  or  to  the 
Cuban  consul,  if  abroad,  within  twenty-four  hours,  and  make  protest,  stating  the 
name,  register  and  port  of  departure  of  the  vessel,  of  her  cargo  and  the  causes  of 
the  necessity,  which  protest  shall  be  vised  by  the  authoritj^  or  the  consul,  it  upon 
examination  there  of  they  should  find  it  acceptable,  giving  the  master  the  proper 
certificate  to  establish  his  arrival  through  stress  and  the  grounds  therefor.  In  the 
absence  of  an  admiralty  authority  or  of  a  consul,  the  protest  must  be  made  before 
the  local  authority^) ;  —  9.  To  take  the  necessary  steps  before  the  proper  authority, 
to  cause  the  obligations  which  he  may  contract  in  accordance  with  the  provisions 
of  article  583  to  be  entered  in  the  certificate  of  the  commercial  registry  of  the 
vessel ;  —  10.  To  put  in  a  safe  place  and  keep  all  papers  and  effects  of  any  member 

1)  The  matter  of  pilots  is  governed  by  articles  146  to  191  of  the  PortBegulations,  ordered  to  be 
observed  by  an  Order  of  the  Military  Government  of  May  1,  1900,  of  which  the  following  are 
inserted  as  pertinent  hereto:  Art.  147.  Licensed  pilots  are  the  only  ones  authorized  to  steer 
vessels  entering  or  leaving  port,  and  to  change  their  berth  in  port. 

A  person  who  shall  steer  a  vessel  without  a  pilot's  license,  shall  be  liable  to  a  fine  of  fifty 
to  one  hundred  dollars,  and  shall  in  addition  be  liable  for  any  loss  and  damage  which  may  be 
caused  while  he  is  in  charge  of  her.  Masters  of  vessels  of  more  than  forty  tons,  excepting  those 
engaged  in  the  coastwise  trade  of  the  Island  of  Cuba,  and  men-of-war,  which  do  not  employ  the 
services  of  a  pilot,  shall  pay  pilotage  fees  as  if  they  had  utiMzed  such  services,  and  shall,  in  addi- 
tion, be  liable  for  any  damage  which  their  failure  to  employ  a  pilot  may  entail. 

167.  Although  pilotage  is  obligatory,  the  pilot  while  on  board  shall  be  considered  merely 
as  the  adviser  of  the  master,  and  his  presence  does  not  relieve  the  latter  nor  any  of  his  subordi- 
nates of  any  liability  whatsoever  in  the  discharge  of  the  duties  incumbent  upon  them,  in  connec- 
tion with  the  navigation  of  the  vessel. 

2)  By  Decree  of  the  Military  Governor  of  June  14,  1899,  the  functions  of  captains  of  ports 
were  transferred  to  the  collectors  of  customs,  with  the  exception  of  Havana.  But  subsequently, 
by  Decree  of  the  President  of  the  Republic  of  May  29,  1902,  the  office  of  Captain  of  the  Port  of 
Havana  was  abolished,  and  it  was  ordered  that  the  Collector  of  Customs  should  assume  his  duties ; 
consequently,  the  reference  made  in  this  article  to  the  admiralty  authority  must  be  considered 
made  to  the  CoUeotor  of  Customs;  and,  therefore,  the  applicable  provisions  of  the  Customs 
Ordinances  may  be  found  in  article  159  thereof,  which  provides:  "Whenever  a  vessel  from  a 
foreign  port  is  compelled  by  stress  of  weather  or  other  necessity  to  put  into  any  other  port  than 
that  of  her  destination,  the  master,  together  with  the  person  next  in  command,  within  twenty- 
four  hours  after  arrival,  shall  make  protest  in  the  usual  form,  upon  oath  before  a  duly  authorized 
person,  setting  forth  the  causes  or  circumstances  of  such  necessity.  This  protest,  if  not  made 
before  the  collector,  must  be  produced  to  him  and  the  naval  officer  and  a  copy  thereof  lodged 
with  them. 

"The  master  of  such  vessel  shall  make  report  to  the  coUeetor  within  forty-eight  hours  after 
arrival,  and  if  it  appears  to  the  collector,  by  the  certificate  of  the  surveyor  of  the  port,  or,  if 
there  be  no  such  officer,  by  the  certificate  of  two  reputable  merchants,  to  be  named  by  the 
collector,  that  it  is  necessary  to  unlade  the  vessel,  the  collector  shall  grant  a  permit  and  detail 
an  inspector  to  supervise  the  unlading;  and  the  merchandise  so  unladen  shall  be  stored  under 
custody  of  the  collector. 

"At  the  request  of  the  master  of  the  vessel,  or  of  the  owner  thereof,  the  collector  shall  grant 
permission  to  enter  and  pay  the  duties  on  and  dispose  of  such  part  of  the  cargo  as  may  be  of  a 
perishable  nature  or  as  may  be  necessary  to  defray  the  expenses  attending  the  vessel. 

"And  if  the  delivery  of  the  cargo  do  not  agree  with  the  master's  report,  and  the  difference 
be  not  satisfactorily  explained,  the  master  shall  become  subject  to  the  penalties  provided  in  the 
case  of  ordinary  importations. 

"The  cargo,  or  the  residue  thereof,  may  be  reladen  on  board  the  vessel,  under  the  inspection 
of  an  officer,  and  the  vessel  may  proceed  with  the  same  to  her  destination,  subject  only  to  the 
charge  for  storing  and  safe-keeping  of  the  merchandise  and  the  fees  for  entrance  and  clearance. 

"No  port  charges  shall  be  collected  on  vessels  entering  through  stress  of  weather  or  other 
causes  above  described." 

B    IX,  3  10 


146  CUBA;  SHIPMASTEBS. 

of  tlie  crew  who  may  die  on  the  vessel,  drawing  up  a  detailed  inventory  thereof 
ia  the  presence  of  passengers  as  witnesses,  or,  in  their  absence,  of  members  of  the 
crew;  —  11.  To  adjust  his  conduct  to  the  rules  and  terms  contained  in  the  instruC' 
tions  of  the  ship's  husband,  becoming  Uable  for  anything  he  may  do  in  violation 
thereof;  —  12.  To  report  to  the  ship's  husband,  from  the  port  of  the  arrival  of 
the  vessel  under  stress,  the  reason  therefor,  avaihng  himseK  of  semaphores,  tele- 
graph, mail,  etc.,  according  to  the  cases;  to  advise  him  of  the  cargo  he  may  have 
received,  stating  the  name  and  address  of  the  shippers,  the  freight  paid  thereon, 
and  the  amounts  which  may  have  been  advanced  him  on  bottomry  bond;  to  advise 
him  of  his  departure  and  any  operations  and  data  which  may  be  of  interest  to  the 
ship's  husband;  —  13.  To  observe  the  rules  governing  distinctive  lights  and  evolu- 
tions to  prevent  collisions^);  —  14.  To  remain  on  board,  in  case  of  danger  to  the 
vessel,  until  all  hope  of  saving  her  shaU  be  lost,  and  before  abandoning  her,  to  hear 
the  officers  of  the  crew,  and  abide  by  the  decision  of  the  majority;  and  if  it  should 
become  necessary  for  him  to  take  to  a  boat,  he  shall  endeavor  to  take  with  him, 
in  the  first  place,  the  books  and  papers,  and  then  the  objects  of  most  value,  being 
obhged  to  prove  in  the  case  of  the  loss  of  books  and  papers,  that  he  did  everything 
in  his  power  to  save  them;  —  15.  In  case  of  shipwreck,  to  make  a  protest,  in  due 
form,  at  the  first  port  of  arrival,  to  the  authority  of  competent  jurisdiction  or 
Cuban  consul,  within  twenty -four  hours,  stating  therein  all  the  incidents  of  the 
wreck,  in  accordance  with  subdivision  8  of  this  article^);  —  16.  To  comply  with 
the  obligations  imposed  upon  him  by  the  navigation,  customs,  health  or  other 
laws  and  regulations  3). 

1)  Articles  85  to  135  of  the  Port  Regulations,  in  force  by  Order  of  the  Military  Govern- 
ment of  May  1,  1900,  contain  the  rules  which  vessels  must  observe  for  the  avoidance  of 
collisions. 

2)  See  article  624  and  notes;  also  article  163  of  the  Customs  Regulations,  which  provides: 
"Whenever  any  vessel  of  Cuba  has  sustained  or  caused  accident  involving  loss  of  life,  material 
loss  of  property,  or  serious  injury  to  any  person,  or  has  received  any  damage  affecting  her  sea- 
worthiness or  her  efficiency,  the  managing  owner,  agent,  or  master  of  such  vessel  shall,  within 
five  days,  send,  by  letter  to  the  collector  of  the  district  wherein  such  vessel  belongs,  or  of  that 
within  which  such  accident  or  damage  occurred,  a  report  thereof,  signed  by  such  owner,  agent, 
or  master,  stating  the  name  of  the  vessel,  the  port  to  which  she  belongs,  the  place  where  she 
was,  the  nature  and  probable  occasion  of  the  casualty,  the  number  and  names  of  those  lost, 
and  the  estimated  amount  of  loss  or  damage  to  the  vessel  or  cargo;  and  shall  furnish  such 
other  information  as  may  be  called  for;  and  if  he  neglects  to  comply  with  the  foregoing  re- 
quirements after  a  reasonable  time,  he  shall  incur  a  penalty  of  $  100.  And  whenever  the 
managing  owner  or  agent  of  any  vessel  of  Cuba  has  reason  to  apprehend  that  such  vessel  has 
been  lost  he  shall  promptly  send  notice  in  writing  to  the  collector  of  the  port  to  which  said 
vessel  belonged  of  such  loss  and  the  probable  occasion  thereof,  stating  the  name  of  the  vessel 
and  the  names  of  all  persons  on  board,  so  far  as  the  same  can  be  ascertained,  and  shall 
furnish,  upon  request  of  the  collector,  such  additional  information  as  shall  be  required;  and 
if  he  neglect  to  comply  with  the  above  requirements  within  a  reasonable  time,  he  shall  incur 
a  penalty  of  $  100. 

"If  there  should  be  no  custom  house  at  the  point  where  the  vessel  is  wrecked,  the  coast 
guard  or  customs  official  nearest  the  scene  of  the  wreck  shall  render  aU  possible  aid  in  saving 
the  crew  and  cargo  of  the  vessel,  taking  charge  of  the  merchandise  saved  and  giving  immediate 
notice  to  the  nearest  custom-house. 

"In  order  to  prevent  any  attempt  to  defraud  the  revenue,  the  collector  shall  be  represented 
at  the  saving  of  the  cargo  by  customs  inspectors  detailed  for  that  purpose,  who  shall  examine 
and  countersign  the  inventory  made  of  such  cargo,  receiving  an  authorized  copy  of  the  same 
and  the  key  to  the  warehouses  in  which  the  goods  are  stored. 

"If  the  merchandise  saved  is  not  damaged,  and  the  interested  parties  should  make  appli- 
cation for  their  appraisal,  they  shall  send  a  declaration  of  the  same,  in  duplicate,  to  the  custom- 
house ;  and  the  proper  examination  and  dispatch  shall  take  place  in  the  regular  form  established 
by  these  regulations. 

"The  same  proceeding  shall  be  followed  if  it  should  be  decided  to  enter  a  part  of  the  merchan- 
dise for  bonded  warehouse." 

^)  See  as  to  navigation,  the  Port  Regulations  put  into  force  by  Order  of  May  1,  1900;  as 
to  customs,  the  Regulations  put  in  force  by  order  of  the  War  Department  of  the  United  States 
of  June  22,  1901;  as  to  sanitation,  the  Quarantine  Regulations  promulgated  by  Order  No.  122,  series 
of  1902;  as  to  on  immigration.  Order  155  of  the  same  series,  which  with  the  subsequent  provisions 
regarding  the  same,  constitute  the  legislation  in  force  on  the  subjects.  Article  483  of  the  Law 
of  the  Executive  Power  provides:  "Every  captain  of  a  vessel  arriving  in  Cuba  from  a  foreign 
port  shall  immediately  upon  arrival  send  by  registered  mail  to  the  Auditor-General  of  the  Re- 
public a  true  copy  in  Spanish  of  the  manifest,  and  on  entering  the  vessel  at  the  Custom-House, 
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613.  A  master  who  has  a  common  or  third  interest  in  the  freight,  cannot 
do  any  separate  business  on  his  omti  account,  and  if  he  should  do  so,  any  profit 
resulting  therefrom  shall  belong  to  the  other  persons  interested,  while  the  losses 
shall  be  borne  by  him  alone. 

614.  A  master  who,  having  signed  for  a  voyage,  shall  fail  to  perform  his 
agreement,  without  being  prevented  from  so  doing  by  a  fortuitous  event  or  a  case  of 
force  majeure,  shall  be  liable  for  all  the  damages  which  his  action  may  cause,  without 
prejudice  to  the  penal  liabiUty  which  may  lie. 

615.  The  master  cannot  appoint  another  person  as  his  substitute  without  the 
consent  of  the  ship's  husband;  and  if  he  should  do  so,  in  addition  to  being  hable 
for  all  the  acts  of  his  substitute  and  for  the  damages  mentioned  in  the  preceding 
article,  the  substitute  as  well  as  the  master  may  be  discharged  by  the  ship's  husband. 

616.  If  the  provisions  and  fuel  of  the  vessel  should  be  consumed  before  her 
arrival  at  her  port  of  destination,  the  master  shall  order,  with  the  concurrence 
of  her  officers,  that  the  nearest  port  be  made  in  order  to  secure  a  supply  of  either; 
but  if  there  should  be  persons  on  board  who  have- provisions  on  their  own  account, 
he  may  compel  them  to  hand  over  such  provisions  for  the  common  consumption 
of  all  persons  on  board,  paying  the  price  thereof  immediately,  or  at  the  latest  in 
the  first  port  made^). 

617.  The  master  cannot  borrow  money  on  a  respondentia  bond;  and  if  he 
shall  do  so,  the  contract  shall  be  void. 

Nor  can  he  borrow  money  on  the  vessel  for  his  own  transactions,  except  upon 
his  interest  in  the  property  thereof,  provided  he  shall  not  have  previously  borrowed 
on  a  bottomry  bond  covering  the  entire  vessel,  and  no  other  kind  of  hypothecation 
or  lien  upon  the  vessel  shall  exist.  If  in  a  position  to  borrow  money,  he  must 
necessarily  state  his  interest  in  the  vessel. 

In  the  event  of  a  violation  of  the  provisions  of  this  article,  the  principal,  interest 
and  costs  shall  be  charged  to  the  private  account  of  the  master,  and  the  ship's 
husband  may,  in  addition,  discharge  him. 

618.  The  master  shall  be  civilly  liable  to  the  ship's  husband  and  the  latter 
to  the  third  persons  who  may  have  contracted  with  him :  1.  For  all  damages  sustained 
by  the  vessel  and  her  cargo  due  to  lack  of  skill  or  negligence  on  his  part.  If  he 
shall  have  been  guilty  of  a  felony  or  misdemeanor,  he  shall  be  liable  in  accordance 
with  the  provisions  of  the  Penal  Code;  —  2.  For  theft  and  larceny  committed  by 
the  crew,  without  prejudice  to  his  right  of  action  to  recover  from  the  culprits;  — 
3.  For  the  losses,  fines  and  confiscations  imposed  for  violations  of  the  laws  and 
regulations  governing  customs,  poHce,  health  and  navigation;  - —  4.  For  the  losses 
and  damages  caused  by  disagreements  on  board  the  vessel,  or  by  faults  committed 
by  the  crew  in  the  service  and  defence  of  the  same,  unless  he  shall  prove  that  he 
made  use  in  due  time  of  aU  his  authority  to  prevent  or  avoid  them  2);  —  5.  For 

he  shall  present  an  affidavit  that  such  copy  has  been  sent  and  that  the  same  is  true  and 
correct. 

"He  shall  also  send  by  mail  to  the  Auditor  a  true  copy  in  Spanish  of  any  correction  made 
in  the  manifest,  accompanied  by  an  affidavit. 

"Any  captain  who  fail  to  comply  with  the  foregoing  provisions  shall  pay  a  fine  of  at  least 
one  hundred  dollars,  to  be  imposed  by  the  proper  collector  of  customs,  and  which  shall  not 
exceed  five  hundred  dollars  for  each  offense. 

"The  Secretary  of  Finance,  when  he  has  established  the  fact  there  has  been  no  negligence 
or  intent  to  defraud,  may  reduce  or  remit  the  penalty  imposed." 

1)  In  the  event  of  the  master  of  a  vessel  believing  that  he  had  to  compel  the  persons  who 
had  provisions  on  their  own  account  to  hand  them  over  for  the  common  consumption  of  the 
persons  on  board,  and  the  owners  thereof  should  not  agree  as  to  such  necessity,  or  to  the  price 
offered  by  the  master  in  payment  for  the  provisions,  both  the  master  and  the  owners  may  request 
a  judicial  inquiry  at  the  first  port  reached  in  order  to  establish  the  facts.  Upon  request  for  the 
inquiry  the  judge  shall  hear  the  parties  orally;  and  if  they  should  not  agree  thereat  as  to  the  price 
the  master  should  pay  for  the  provisions,  he  shall  close  the  proceedings,  reserving  to  the  owners 
their  right  of  action  in  contentious  proceedings.  —  If  the  interest  in  litigation  in  these  proceed- 
ings should  not  exceed  250  pesetas,  the  proceedings  shall  be  oral;  if  it  exceeds  that  sum,  the  pro- 
cedure shall  conform  to  that  laid  down  for  incidental  issues  (Rule  10,  article  2  122  of  the  Law 
of  Civil  Procedure).    See  article  702  of  this  Code. 

2)  The  Supreme  Court  of  Cuba  held,  in  a  decision  of  September  12,  1901,  in  deciding  a 
case  of  assault,  that  the  master  of  a  vessel,  even  though  not  a  man-of-war,  exercises  authority 
thereon  over  the  crew  and  even  the  passengers  of  the  vessel,  in  so  far  as  the  maintenance  of  order 
and  poUce  on  board  are  concerned. 

10* 
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those  due  to  an  improper  use  of  his  powers  and  a  failure  to  comply  with  the  obh- 
gations  imposed  upon  him  in  accordance  with  the  provisions  of  articles  610  and  612; 
—  6.  For  those  due  to  his  having  taken  a  course  different  from  that  which  he 
should  have  taken,  or  to  having  deviated  from  his  proper  course  without  good 
cause,  ia  the  opinion  of  the  assembled  officers  of  the  vessel,  with  the  shippers  or 
supercargoes  who  may  be  on  board.  No  defence  whatsoever  shall  release  him  from 
this  liability;  —  7.  For  the  loss  and  damage  due  to  his  voluntarily  entering  a  port 
other  than  that  of  his  destination,  with  the  exception  of  the  cases  or  without  the 
formalities  referred  to  in  article  612;  —  8.  For  any  loss  or  damage  due  to  a  failure 
to  observe  the  provisions  governing  distinctive  lights  and  evolutions  to  avoid 
collisions. 

619.  The  master  shall  be  responsible  for  the  cargo  from  the  moment  it  is 
deUvered  to  him  at  the  dock,  or  afloat  alongside  the  ship  in  the  port  in  which  she 
is  laden,  until  he  delivers  the  same  on  shore  or  on  the  wharf  at  the  port  of  discharge, 
in  the  absence  of  an  express  stipulation  to  the  contrary^). 

620.  The  master  shall  not  be  Uable  for  any  damage  caused  to  the  vessel  or 
cargo  by  force  majeure,  but  he  shall  always  be  liable  for  damage  caused  by  his  own 
fault,  no  agreement  to  the  contrary  being  vaUd. 

Nor  shall  the  master  be  personally  liable  for  the  obhgations  he  may  have 
contracted  for  the  repair,  equipment,  and  provisioning  of  the  vessel,  for  which 
the  ship's  husband  shall  be  Uable,  .unless  the  master  shall  have  specifically  bound 
himself  personally  or  signed  a  bill  of  exchange  or  promissory  note  in  his  own 
name. 

621.  A  master  who  shall  borrow  money  on  the  huU,  machinery,  equipment  or 
stores  of  the  vessel,  or  shall  hypothecate  or  sell  merchandise  or  provisions  outside 
the  cases  and  without  the  formalities  prescribed  in  this  Code,  shall  be  Hable 
for  the  principal,  interest  and  costs,  and  shall  make  good  any  damage  which  he 
may  cause. 

A  master  who  shall  be  guilty  of  fraud  in  his  accounts  shall  repay  the  amount 
of  the  fraud  and  be  subject  to  the  provisions  of  the  Penal  Code. 

622.  If  while  on  a  voyage  the  master  should  receive  news  of  the  appearance 
of  privateers  or  men-of-war  hostile  to  his  flag,  he  shall  be  obliged  to  make  the 
nearest  neutral  port,  advise  the  ship's  husband  or  shippers,  and  await  an  occasion 
to  sail  in  convoy,  or  until  the  danger  is  over,  or  until  he  receives  specific  orders 
from  the  ship's  husband  or  the  shippers. 

623.  If  he  should  be  attacked  by  a  privateer,  and  after  having  endeavored 
to  avoid  the  encounter  and  having  refused  to  deliver  the  effects  of  the  vessel  or 
her  cargo,  they  should  be  taken  from  him  with  violence,  or  if  he  should  find  himself 
compelled  to  dehver  them,  he  shall  make  a  record  thereof  in  his  freight  book,  and 
prove  the  fact  to  the  authority  of  competent  jurisdiction  at  the  first  port  he  touches; 

Upon  proof  of  force  majeure,  he  shall  be  discharged  from  liability^). 

624.  A  master  who  may  have  encountered  a  storm  or  who  believes  that  the 
cargo  has  suffered  damage  or  injury,  shall  make  a  protest  thereon  to  the  authority 
of  competent  jurisdiction,  at  the  first  port  he  touches,  within  twenty-four  hours 
after  his  arrival,  and  shall  ratify  it  within  a  similar  term  upon  his  arrival  at  the 
port  of  his  destination,  and  shall  immediately  proceed  to  prove  the  facts  without 
being  permitted  to  open  the  hatches  until  he  shall  have  done  so^). 

The  master  shall  proceed  in  the  same  manner,  if,  his  vessel  having  been  wrecked, 
he  is  saved  alone  or  with  part  of  his  crew,  in  which  case  he  shall  appear  before  the 
nearest  authority  and  make  affidavit  covering  the  facts. 

The  authority,  or  the  consul  ia  a  foreign  country,  shall  verify  the  facts  stated, 
taking  the  testimony  under  oath,  of  the  members  of  the  crew  and  passengers  who 
may  have  been  saved;  and  after  adopting  any  other  measures  which  may  tend 
to  estabUsh  the  facts  in  the  case,  he  shall  certify  the  results  of  the  proceedings  in 
the  log  book  and  in  that  of  the  pilot,  and  shall  dehver  the  original  record  of  the 
proceedings  to  the  master,  duly  stamped  and  paged,  with  a  memorandum  of  the 
fohos  it  contains,  which  he  shall  rubricate  for  submission  to  the  judge  or  court 
of  the  port  of  destination. 


1)  See  article  625. 

2)  See  note  to  art.  616. 

3)  As  to  the  procedure  for  the  establishment  of  the  facts,  see  note  to  art.  61jB. 
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The  affidavit  of  the  master  shaU  be  accepted  if  it  agrees  with  the  statements 
of  the  members  of  the  crew  and  passengers;  if  not,  the  statements  of  the  latter 
shall  prevail,  always  without  prejudice  to  proof  to  the  contrary i). 

625.  The  master  shall,  under  his  personal  habiUty,  upon  arrival  at  the  port 
of  destination,  after  obtaining  the  necessary  permission  from  the  health  and  customs 
officers  and  complying  with  the  other  formaUties  prescribed  by  administrative 
regulations,  dehver  the  cargo,  without  default,  to  the  consignee,  and,  in  a  proper 
case,  the  vessel,  equipment,  and  freight  money  to  the  ship's  husband. 

If,  on  account  of  the  absence  of  the  consignee,  or  the  non-appearance  of  a 
legal  holder  of  the  bills  of  lading,  the  master  should  not  know  to  whom  legal  deliv- 
ery of  the  cargo  is  to  be  made,  he  shall  place  it  at  the  disposal  of  the  proper  judge 
or  court  or  authority,  for  the  proper  order  as  to  its  deposit,  preservation  and 
safe  keeping^). 

Third  Section.     Officers  and  crew  of  a  vessel. 

626.  In  order  to  be  a  pilot  3)  it  shall  be  necessary:  1.  To  have  the  qualifications 
required  by  the  maritime  or  navigation  laws  and  regulations ;  —  2.  Not  to  be 
disqualified  thereunder  to  discharge  the  duties  of  the  position*). 

627.  The  navigating  officer,  as  second  in  command  of  the  vessel,  shall,  in  so 
far  as  the  ship's  husband  shall  not  order  otherwise,  take  the  place  of  the  master 
in  the  event  of  his  absence,  sickness,  or  death,  and  shall  then  assume  all  his  powers, 
obligations  and  Habilities. 

628.  The  navigating  officer  must  provide  himself  with  charts  of  the  seas 
which  he  is  about  to  navigate,  with  the  tables  and  the  instruments  of  reflection 
in  use  and  essential  in  the  discharge  of  his  duties,  and  he  shall  be  liable  for  any 
accidents  which  his  omission  in  this  respect  may  cause. 

629.  The  navigating  officer  shaU  keep  privately  and  personally  a  paged 
book,  stamped  on  each  sheet,  called  the  "binnacle  book",  with  a  memorandum  at 
the  beginning  stating  the  number  of  fohos  it  contains,  signed  by  an  authority  of 
competent  jurisdiction,  and  shall  enter  therein  daily  the  distance  covered,  the 
course  held,  the  variations  of  the  needle,  the  leeway,  the  direction  and  force  of 
the  wind,  the  state  of  the  atmosphere  and  of  the  sea,  the  sails  carried,  the  obser- 
vations of  latitude  and  longitude,  the  number  of  boilers  fired,  the  steam  pressure, 
the  number  of  revolutions,  and  under  the  heading  of  "Incidents",  the  evolutions 
made,  meetings  with  other  vessels,  and  all  particulars  and  incidents  which  may 
occur  during  the  navigation. 

630.  The  navigating  officer  shall  require  the  concurrence  of  the  master  in 
order  to  change  the  course  and  take  that  most  convenient  for  a  good  voyage  of 
the  vessel.  If  the  master  should  object,  the  navigating  officer  shall  enter  the  proper 
protest  in  the  log  book  and  sign  it  together  with  another  officer,  and  shall  obey 
the  master,  who  shall  be  the  only  one  responsible  for  the  consequences  of  his 
order. 

631.  The  navigating  officer  shall  be  liable  for  all  the  damage  which  the  vessel 
or  her  cargo  may  sustain  through  his  negligence  or  lack  of  skill,  without  prejudice 
to  the  criminal  habUity  which  may  he,  if  he  shall  have  been  guilty  of  a  misdemeanor 
or  crime. 

632.  The  following  shall  be  the  obhgations  of  mates:  1.  To  see  to  the  pre- 
servation of  the  hull,  tackle  and  rigging  of  the  vessel,  and  to  take  charge  of  the 
stores  and  supphes  which  make  up  her  outfit,  recommending  to  the  master  any 
repairs  necessary  and  the  replacement  of  the  apparel  and  stores  which  may  become 
useless  or  be  discarded;  —  2.  To  see  that  the  cargo  in  properly  stowed,  keeping 
the  vessel  cleared  for  evolutions;  —  3.  To  maintain  order,  discipUne,  and  good 
service  among  the  crew,  applying  for  the  proper  orders  and  instructions  to  the 

1)  See  note  to  art.  616. 

2)  The  deposit  shall  be  made  in  the  manner  prescribed  in  articles  2080  et  seq.  of  the  Law 
of  Civil  Procedure.    See  note  to  No.  1  of  art.  846. 

3)  "PUot"  as  used  herein  applies  to  the  navigating  officer  of  the  ship,  who  is  a  regular 
member  of  the  crew,  and  not  to  the  pilot  taken  aboard  simply  to  steer  a  vessel  in  or  out  of  port, 
who  is  called  in  Spanish  the  prdctico.  In  order  to  make  the  proper  distinction  the  former  will 
be  called  hereafter  the  "navigating  officer",  and  the  latter  the  "pilot"- 

*)  The  rules  governing  the  examination  of  navigation  officers  are  contained  in  a  circular 
of  the  Treasury  Department  of  June  15,   1904. 


150  CUBA:  SHIP'S  OFFICERS  AND  CREW. 

master  and  advising  him  promptly  of  any  occurrence  in  which  the  intervention 
of  his  authority  may  be  necessary;  —  4.  To  assign  to  each  sailor  the  work  he  is 
to  do  on  board,  in  accordance  with  the  instructions  received,  and  see  that  it  is 
promptly  and  carefully  done;  —  5.  To  take  charge,  under  inventory,  of  the  equip- 
ment and  all  the  furniture  of  the  vessel,  if  she  is  to  be  laid  up,  in  the  absence  of 
orders  to  the  contrary  from  the  ship's  husband. 

With  regard  to  engineers,  the  following  rules  shaU  govern:  1.  In  order  to  be 
shipped  as  a  marine  engineer  and  form  part  of  the  company  of  a  merchant  vessel, 
it  shall  be  necessary  to  have  the  quahfications  required  by  the  laws  and  regulations'-) 
and  not  be  disqualified  thereunder  to  fill  the  position.  Engineers  shall  be  con- 
sidered officers  of  the  vessel;  but  they  shall  have  no  command  nor  right  to  interfere 
except  with  regard  to  the  motive  power;  —  2.  When  two  or  more  engineers  have 
been  shipped  on  a  vessel,  one  of  them  shall  act  as  chief,  and  the  other  engineers 
and  the  entire  engine  personnel  shall  be  under  his  orders;  he  shall  in  addition  have 
charge  of  the  propelling  machinery,  the  spare  parts,  the  implements  and  tools 
connected  therewith,  the  fuel,  the  lubricating  material,  and  finally,  everything 
which  comes  under  the  competence  of  an  engineer  on  a  vessel ;  —  3.  He  shall  keep 
the  engines  and  boilers  in  a  good  condition  and  state  of  cleanliness,  and  shall  take 
the  proper  steps  to  have  them  always  ready  to  work  properly,  and  he  shall  be 
liable  for  any  accidents  or  damage  to  the  motive  power,  the  vessel  or  the  cargo, 
due  to  his  carelessness  or  lack  of  skiU,  without  prejudice  to  the  criminal  Uabihty 
which  may  he,  if  it  shall  be  proved  that  he  was  guilty  of  a  misdemeanor  or  crime;  — 
4.  He  shall  not  undertake  to  make  any  change  in  the  motive  apparatus,  nor  repair 
any  damage  he  may  have  noted  therein,  nor  change  the  normal  speed  thereof, 
without  previous  authority  from  the  master,  to  whom,  if  he  should  object  to  the 
same  being  made,  he  shah  make  the  remarks  he  may  deem  proper  in  the  presence 
of  the  other  engineers  or  officers;  and,  if,  notwithstanding  these  remarks,  the 
master  should  persist  in  his  objection,  the  chief  engineer  shall  enter  the  proper 
protest  in  the  engine  book,  and  shall  obey  the  master,  who  shall  be  the  only  person 
liable  for  the  consequences  of  his  order;  —  5.  He  shall  report  to  the  master  any 
accident  which  may  occur  to  the  motive  apparatus,  and  shall  inform  him  when 
it  may  be  necessary  to  stop  the  engines  for  any  time,  or  when  an  accident  shaU 
occur  in  his  department  of  which  the  master  should  be  advised  immediately,  and 
shall  in  addition  frequently  report  to  him  the  amount  of  fuel  and  lubricating  material 
consumed;  —  6.  He  shall  keep  a  book  or  register  called  the  "Engine  book",  wherein 
he  shall  enter  aU  matters  relating  to  the  -Horking  of  the  engines,  as,  for  example, 
the  number  of  furnaces  fired,  the  steam  pressure  in  the  boilers  and  cylinders,  the 
vacuum  in  the  condenser,  the  temperatures,  the  degree  of  the  saturation  of  the 
water  in  the  boilers,  the  consumption  of  fuel  and  lubricating  material,  and,  under 
the  heading  of  "Noteworthy  occurrences",  the  accidents  and  derangements  which 
may  occur  in  the  engines  and  boilers,  the  causes  thereof,  and  the  means  employed 
to  repair  them;  the  force  and  direction  of  the  wind,  the  sails  carried,  and  the  speed 
of  the  vessel  shall  also  be  noted,  this  information  being  taken  from  the  binnacle 
book. 

633.  The  mate  shall  assume  the  command  of  the  vessel  in  case  of  the  dis- 
abihty  or  disqualification  of  the  master  and  navigating  officer,  assuming  in  such 
case  their  powers  and  liability. 

634.  The  master  may  make  up  his  crew  of  the  number  he  may  consider  ad- 
visable; and  in  the  absence  of  Cuban  sailors  2)  he  may  ship  foreigners  residing  in 
the  country,  but  their  number  shall  not  exceed  one  fifth  of  the  crew.  If,  in  a  foreign 
port,  the  master  should  not  find  a  sufficient  number  of  Cubans  to  make  up  his 
crew,  he  may  complete  it  with  foreigners,  with  the  consent  of  the  consul  or  mari- 
time authority. 

The  contracts  which  the  master  may  make  with  the  members  of  the  crew  and 
the  other  persons  who  make  up  the  complement  of  the  vessel,  to  which  reference 
is  made  in  article  612,  must  appear  in  writing  in  the  accounting  book,  without 
the  intervention  of  a  notary  or  court  clerk,  signed  by  the  parties  thereto  and  vised 

1)  The  aforementioned  circular  of  June  15,  1904,  also  contains  provisions  relating  to 
engineers.  A  circular  of  the  Treasury  Department  of  May  4,  1905,  provided  that  the  engineers 
of  Cuban  merchant  vessels  should  be  Cubans,  but  these  provisions  were  suspended  indefinitely 
by  Decree  of  the  Provisional  Governor  of  February  27,  1907.    See  first  note  to  art.  609. 

2)  See  first  note  to  art.  609. 
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by  the  admiralty  authority  if  made  in  Cuban  territory!)  or  by  the  consuls  or  consular 
agents  of  Cuba  if  made  in  a  foreign  country,  enumerating  therein  aU  the  obligations 
which  each  contracts  and  all  the  rights  he  acquires;  and  such  authorities  shall  see 
that  the  said  obhgations  and  rights  are  set  forth  in  a  clear  and  specific  manner 
which  will  not  leave  room  for  doubts  or  claims. 

The  master  shall  take  care  to  read  to  them  the  articles  of  this  Code  which 
concern  them,  and  shall  state  the  fact  of  their  having  been  read  in  such  document. 

If  the  book  compUes  with  the  requisites  prescribed  in  article  612,  and  the 
entries  therein  show  no  traces  of  having  been  altered,  it  shall  be  admissible  as 
evidence  in  questions  arising  between  the  master  and  the  crew  regarding  the  con- 
tracts appearing  therein  and  the  advances  made  thereon. 

Every  member  of  the  crew  shall  have  the  right  to  demand  of  the  master  a 
copy  signed  by  him,  of  the  articles  and  the  hquidation  of  his  wages,  as  shown  by 
the  book. 

635.  A  seaman  who  has  engaged  to  serve  on  a  vessel  cannot  rescind  his 
agreement  nor  evade  comphance  therewith,  except  for  a  lawful  impediment  which 
may  have  arisen. 

Nor  can  he  pass  from  the  service  of  one  vessel  to  another  without  the  written 
permission  of  the  master  of  the  vessel  on  which  he  may  be. 

If,  having  failed  to  obtain  this  permission,  a  seaman  who  has  signed  for  one 
vessel  shaU  sign  for  another  one,  the  second  contract  shall  be  void,  and  the  master 
may  either  compel  him  to  perform  the  service  for  which  he  may  have  engaged 
first,  or  procure  a  person  to  replace  him,  at  his  expense. 

The  said  seaman  shall  in  addition  forfeit  the  wages  he  may  have  earned 
under  his  first  contract,  in  favor  of  the  vessel  for  which  he  had  signed. 

A  master  who,  knowing  that  a  sailor  is  in  the  service  of  another  vessel,  should 
have  made  a  new  contract  with  him  without  requiring  him  to  produce  the  per- 
mission referred  to  in  the  preceding  paragraphs,  shall  be  secondarily  liable  to  the 
master  of  the  vessel  to  which  the  seaman  first  belonged  for  that  part  of  the  indem- 
nity referred  to  in  the  third  paragraph  of  this  article  which  the  said  seaman 
should  be  unable  to  pay. 

636.  If  the  specific  period  for  which  a  seaman  may  have  shipped  should  not 
be  a  matter  of  record,  he  cannot  be  discharged  until  the  end  of  the  return  voyage 
to  the  port  where  he  signed  the  articles. 

637.  Nor  can  the  master  discharge  a  seaman  during  the  term  of  his  contract, 
except  for  a  good  cause,  the  following  being  considered  such:  1.  The  commission 
of  ^  criminal  offence,  which  disturbs  order  on  the  vessel;  —  2.  Repeated  acts  of 
insurbordination,  against  discipline,  or  refusal  to  perform  service;  —  3.  Repeated 
unfitness  or  negligence  in  the  performance  of  the  service  required  of  him;  —  4.  Habit- 
ual drunkenness;  —  5.  Any  occurrence  which  unfits  the  seaman  for  the  discharge 
of  his  duties,  without  prejudice  to  the  provisions  of  article  644;  —  6.  Desertion. 

The  master  may,  nevertheless,  before  sailing,  and  without  giving  any  reason 
whatsoever,  refuse  to  permit  a  seaman  he  may  have  engaged,  to  go  on  board, 
and  leave  him  on  land,  in  which  case  he  shall  be  obliged  to  pay  him  his  wages  as 
if  he  were  on  service. 

This  compensation  shall  be  paid  from  the  funds  of  the  vessel,  if  the  master 
shaU  have  acted  for  reasons  of  prudence  and  in  the  interest  of  the  safety  and  good 
service  of  the  vessel.    Otherwise  it  shall  be  charged  personally  to  the  master. 

The  master  may  not  abandon  any  member  of  his  crew  on  land  or  on  sea,  after 
sailing,  during  the  voyage  and  before  its  termination,  unless  he  shall  have  committed 
a  crime  and  should  be  arrested  and  turned  over  to  the  authority  of  competent 
jurisdiction  at  the  first  port  made,  which  the  master  shall  be  obliged  to  do. 

638.  If,  after  the  crew  shall  have  tigned  on,  the  voyage  should  be  cancelled 
by  an  act  of  the  ship's  husband  or  of  the  charterers  before  or  after  the  sailing  of 
the  vessel,  or  for  a  similar  reason  she  is  given  a  different  destination  from  that 
fixed  in  the  articles  signed  by  the  crew,  the  latter  shall  be  compensated  for  the 
rescission  of  the  contract,  according  to  the  cases,  as  foUows:  1.  If  the  cancellation  of 
the  voyage  should  be  decided  upon  before  the  vessel  leaves  port,  each  seaman  shipped 
shaU.  be  given  one  month's  salary,  in  addition  to  what  he  may  be  entitled  to  receive 

1)  The  original  said  "Spanish  domains".  Note  that  the  functions  of  the  admiralty  authori- 
ties are  now  exercised  by  the  Collectors  of  Customs  and  the  Treasury  Department. 
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under  his  contract,  for  the  service  rendered  on  the  vessel  to  the  date  of  cancellation; 
—  2.  If  the  agreement  shall  have  been  made  for  a  lump  sum  for  the  entire  voyage, 
the  amount  due  for  such  month  and  days  shall  be  proportioned  to  the  number  of  days 
the  voyage  would  have  approximately  lasted  in  the  opinion  of  experts,  in  the  manner 
estabhshed  by  the  Law  of  Civil  Procedure^);  and  if  the  voyage  planned  shall  have 
been  of  such  short  duration  as  to  be  estimated  to  cover  one  month  more  or  less, 
the  compensation  shall  be  fixed  for  fifteen  days,  any  advances  made  being  deducted 
in  all  cases;  —  3.  If  the  cancellation  shall  take  place  after  the  vessel  has  sailed, 
the  seamen  engaged  for  a  lump  sum  for  the  voyage  shall  receive  the  full  wages 
offered,  as  if  the  voyage  had  been  made;  and  those  engaged  by  the  month  shall 
receive  wages  for  the  time  they  may  have  been  on  service  and  for  the  time  they 
require  to  reach  the  port  at  which  the  voyage  was  to  have  ended;  the  master  shall 
in  addition  be  obliged  to  furnish  both  the  former  and  the  latter  their  passage  to  the 
said  port,  or  to  the  port  from  which  the  vessel  sailed,  as  they  may  prefer;  —  4.  If 
the  ship's  husband  or  charterers  should  give  to  the  vessel  a  destination  other  than 
that  fixed  in  the  articles,  and  the  members  of  the  crew  should  not  agree  thereto, 
they  shall  be  paid  by  way  of  compensation  one  half  of  the  amount  fixed  in  the 
first  case,  in  addition  to  the  amount  which  may  be  due  to  them  for  that  part  of 
the  monthly  wages  corresponding  to  the  days  which  have  elapsed  since  the  date  of 
their  agreements. 

If  they  shall  accept  the  change,  and  the  voyage,  on  account  of  greater  distance 
or  other  circumstances,  should  give  rise  to  an  increase  in  their  wages,  the  amount 
thereof  shall  be  adjusted  privately,  or  by  amicable  compounders^)  in  case  of  dis- 
agreement. Even  though  the  voyage  be  confined  to  a  nearer  port,  no  reduction 
can' for  this  reason  be  made  in  the  wages  stipulated. 

If  the  shippers  or  charterers  should  be  responsible  for  the  cancellation  or  change 
of  the  voyage,  the  ship's  husband  shall  have  the  right  to  demand  of  them  the 
indemnity  to  which  he  may  be  justly  entitled. 

639.  If  the  cancellation  of  the  voyage  should  be  due  to  a  good  cause  beyond 
the  control  of  the  ship's  husband  and  shippers,  and  the  vessel  shall  not  have  left 
the  port,  the  members  of  the  crew  shall  be  entitled  only  to  the  wages  due  to  the 

-  day  on  which  the  voyage  was  cancelled. 

640.  Good  causes  for  the  cancellation  of  a  voyage  shall  be:  1.  A  declaration 
of  war  or  interdiction  of  commerce  with  the  Power  to  the  territory  of  which  the 
vessel  was  to  proceed;  —  2.  A  state  of  blockade  of  the  port  of  destination,  or  the 
breaking  out  of  an  epidemic  after  the  signature  of  the  articles ;  —  3.  A  prohibition  to 
receive  in  the  said  port  the  goods  which  make  up  the  cargo  of  the  vessel ;  —  4.  The 
detention  or  arrest  of  the  vessel  by  order  of  the  Government  or  through  any  other 
cause  beyond  the  control  of  the  ship's  husband;  —  5.  The  unseaworthiness  of  the 
vessel. 

641.  If,  after  sailing,  any  of  the  first  three  causes  mentioned  in  the  foregoing 
article  shall  arise,  the  seamen  shall  be  paid  in  the  port  which  the  master  may  deem 
it  advisable  to  make  for  the  benefit  of  the  vessel  and  her  cargo,  according  to  the 
time  they  may  have  served  thereon;  but  if  the  vessel  is  to  continue  her  voyage, 
the  master  and  the  crew  may  mutually  demand  the  performance  of  the  contract. 

In  the  event  of  the  occurrence  of  the  fourth  cause,  the  crew  shall  continue 
to  be  paid  half  wages,  if  the  articles  had  provided  for  monthly  wages;  but  if  the 
detention  should  exceed  three  months,  the  engagement  shall  be  rescinded,  and 
the  crew  shall  be  paid  the  amount  which  would  have  been  due  to  them  under  their 
contracts  if  the  voyage  had  been  concluded.  And  if  the  engagement  shall  have 
been  made  for  a  fixed  sum  for  the  voyage,  the  contract  must  be  comphed  with 
in  the  terms  stipulated. 

In  the  fifth  case  the  crew  shall  not  be  entitled  to  more  than  the  wages  earned; 
but  if  the  unseaworthiness  of  the  vessel  shall  be  due  to  the  carelessness  or  lack  of 
skill  of  the  master,  engineer,  or  navigating  officer,  they  shall  compensate  the  crew 
for  the  loss  suffered,  always  without  prejudice  to  the  criminal  liability  which  may  lie. 

642.  If  the  crew  have  been  engaged  on  shares,  they  shall  not  be  entitled  by 
reason  of  the  cancellation,  delay  or  greater  extension  of  the  voyage,  to  anything 


1)  See  article  2078  of  the  Law  of  Civil  Procedure. 

2)  These  are  arbitrators  who  are  authorized  to  abate  something  of  the  strictness  of  the  law 
in  favor  of  natural  equity. 
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but  the  proportionate  part  which  may  correspond  to  them  of  the  compensation  the 
persons  liable  for  such  occurrences  may  contribute  to  the  common  funds  of  the  vessel. 

643.  If  the  vessel  and  her  cargo  should  be  totally  lost  by  capture  or  wreck, 
all  rights  shall  be  extinguished,  both  on  the  part  of  the  crew  to  demand  wages, 
and  on  the  part  of  the  ship's  husband  to  reimbursement  for  the  advances  made. 

If  any  part  of  the  vessel  or  her  cargo  shall  be  salved,  or  part  of  both,  a  crew 
engaged  on  wages,  including  the  master,  shall  retain  their  rights  to  the  salvage, 
as  far  as  both  the  wreck  of  the  vessel  and  the  amount  of  the  freights  on  the  cargo 
salved  may  go ;  but  seimen  who  have  shipped  on  shares  shall  have  no  right  what- 
soever to  the  salvage  of  the  huU,  but  only  to  the  part  of  the  freight  salved.  If  they 
should  have  worked  to  recover  the  remains  of  the  wrecked  vessel,  they  shall  be 
paid  a  gratuity  on  the  value  of  the  salvage  in  proportion  to  their  efforts  and  the 
risks-  run  in  order  to  salve  it. 

644.  A  seaman  who  shall  faU  iU  shall  not  lose  his  right  to  wages  during  the 
voyage,  unless  his  illness  shall  be  the  result  of  his  own  fault.  In  any  event,  the 
expenses  of  aid  and  medical  attendance  shall  be  defrayed  from  the  common  funds, 
to  be  repaid  by  him. 

If  his  Ulness  is  due  to  a  wound  received  in  the  service  or  defence  of  the  vessel, 
the  seaman  shall  receive  aid  and  medical  attendance  at  the  expense  of  the  common 
fund,  and  such  expenses  of  aid  and  attendance  shall  be  deducted  before  anything 
else  from  the  proceeds  of  the  freights. 

645.  If  the  seaman  should  die  during  the  voyage,  his  heirs  shall  be  paid  the 
wages  he  may  have  earned  and  not  drawn,  according  to  his  contract  and  the  cause 
of  his  death,  as  follows: 

If  he  shall  have  died  a  natural  death  and  had  been  engaged  on  wages,  he  shall 
be  credited  with  the  amount  earned  to  the  day  of  his  death. 

If  the  engagement  shall  have  been  for  a  fixed  sum  for  the  whole  voyage,  one- 
half  of  the  amount  earned  shall  be  due,  if  the  seaman  died  on  the  voyage  outward, 
and  the  entire  amount  if  he  died  on  the  voyage  inward. 

And  if  the  contract  shall  have  been  made  on  shares,  and  the  death  occurred 
after  saUing,  the  heirs  shall  be  paid  the  fuU  share  of  the  seaman;  but  if  the  latter 
shall  have  died  before  the  vessel  sailed  from  the  port,  the  heirs  shall  have  no  claim. 

If  the  death  shall  have  occurred  in  the  defence  of  the  vessel,  the  seaman  shall 
be  considered  as  alive,  and  his  heirs  shall  be  paid,  upon  the  termination  of  the 
voyage,  the  full  amount  of  wages,  or  the  fuU  share  in  the  profits  which  may  be 
due  to  him,  the  same  as  the  others  in  his  class. 

A  seaman  shall  likewise  be  considered  aUve  if  captured  while  defending  the 
vessel,  for  the  purpose  of  enjoying  the  same  benefits  as  the  rest;  but  if  the  vessel 
shall  have  been  captured  owing  to  carelessness  or  any  other  incident  not  connected 
with  the  service,  he  shall  be  entitled  to  the  wages  due  to  the  day  of  his  capture  only. 

646.  The  wages  earned  by  the  crew  engaged  by  the  month  or  the  voyage  con- 
stitute a  hen  on  the  vessel  and  her  machinery,  rigging  and  tackle,  stores,  and 
freights,  and  the  liquidation  and  payment  thereof  must  be  made  in  the  interval 
between  two  voyages. 

Upon  the  beginning  of  a  new  voyage  claims  of  that  class  originating  in  the 
previous  voyage  shall  lose  their  right  of  priority. 

647.  The  officers  and  crew  of  the  vessel  shall  be  discharged  from  all  their 
engagements,  if  they  should  so  elect,  in  the  following  oases:  1.  If,  before  the  com- 
mencement of  the  voyage,  the  master  should  seek  to  change  her  destination,  or  a 
maritime  war  should  break  out  with  the  nation  for  which  the  vessel  was  bound;  — 
2.  If  a  disease  should  break  out  and  be  officially  declared  epidemic  in  the  port 
of  destination;  —  3.  If  the  vessel  should  change  owner  or  master. 

648.  By  the  complement  of  a  vessel  shall  be  understood  all  of  the  persons 
shipped,  from  master  to  cabin-boy,  necessary  for  her  guidance,  evolutions,  and 
service,  and,  therefore,  the  complement  shall  include  navigating  officers,  engineers, 
firemen  and  other  persons  on  board  not  having  a  specific  name;  but  it  shall  not 
include  passengers  or  persons  which  the  vessel  may  be  simply  carrying. 

Fourth  Section.    Supercargoes. 

649.  Supercargoes  shall  discharge  on  board  the  vessel  the  administrative  func- 
tions winch  the  ship's  husband  or  the  shippers  may  have  assigned  them;  they 
shall  keep  an  account  and  record  of  their  operations  in  a  book  which  shall  embody 
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the  same  circumstances  and  requisites  prescribed  for  the  accounting  book  of  the 
master,  and  they  shall  respect  the  latter's  powers  as  commander  of  the  vessel. 
The  powers  and  Uabihties  of  the  master  shall  cease  when  there  is  a  supercargo, 
as  to  that  part  of  the  administration  lawfully  conferred  upon  the  latter,  but  shall 
subsist  as  to  all  acts  which  are  inseparable  from  his  authority  and  position. 

650,  All  the  provisions  contained  in  the  second  Section  of  Title  III,  Book  II, 
relating  to  the  qualifications,  method  of  contracting  and  UabiHty  of  factors,  shall 
apply  to  supercargoes. 

651,  In  the  absence  of  authority  or  an  express  agreement,  supercargoes  cannot 
do  any  business  on  their  own  account,  with  the  exception  of  the  unimportant 
ventures  which  may  be  permitted  to  them  by  the  custom  of  the  port  for  which 
the  vessel  may  have  cleared. 

Nor  shall  they  be  permitted  to  invest  in  the  return  voyage  more  than  the 
proceeds  of  such  ventures,  in  the  absence  of  express  authority  from  their  principals. 

Third  Title.    Special  contracts  of  maritime  commerce. 
First  Section.    Contracts  of  affreightment. 

§  1.    Nature  and  effect  of  contracts  of  affreightment. 

652,  A  contract  of  affreightment  must  be  drawn  in  duphcate  in  the  form 
of  a  charter-party  signed  by  the  contracting  parties;  and  if  any  of  them  should 
not  know  how  or  be  unable  to  sign,  two  witnesses  shall  sign  at  such  party's  request. 

Charter-parties  shall  include,  in  addition  to  the  conditions  which  may  be 
freely  stipulated,  the  following  particulars:  1.  The  class,  name,  and  tonnage  of  the 
vessel;  —  2.  Her  flag  and  her  port  of  register;  —  3.  The  name,  surname  and  resi- 
dence of  her  master;  —  4.  The  name,  surname  and  residence  of  the  ship's  husband, 
if  the  latter  should  give  the  vessel  in  charter;  —  5.  The  name,  surname,  and  resi- 
dence of  the  charterer;  and  if  he  should  state  that  he  is  acting  under  commission, 
the  name  of  the  person  for  whose  account  he  makes  the  contract;  —  6.  The  ports 
of  loading  and  discharging;  —  7.  The  space,  number  of  tons,  or  amount  of  weight 
or  measure,  which  they  respectively  agree  to  ship  and  carry,  or  whether  the  vessel 
is  chartered  as  a  whole;  —  8.  The  freight  to  be  paid,  stating  whether  it  is  to  be 
a  fixed  sum  for  the  voyage  or  so  much  per  month,  or  for  the  space  to  be  occupied, 
or  by  the  weight  or  measure  of  the  goods  making  up  the  cargo,  or  in  any  other 
manner  which  may  have  been  stipulated;  —  9.  The  primage  to  be  paid  the  master; 
—  10.  The  days  allowed  for  loading  and  discharging;  —  11.  The  days  and  extra 
days  on  demurrage  to  be  allowed  and  the  rate  of  demurrage. 

653,  If  the  cargo  should  be  received  without  the  charter-party  having  been 
signed,  the  contract  shall  be  understood  to  have  been  made  in  accordance  with 
the  terms  of  the  biU  of  lading,  which  shall  be  the  only  instrument,  with  regard 
to  the  cargci,  determining  the  rights  and  obhgations  of  the  ship's  husband,  the 
master  and  the  charterer. 

654,  Charter-parties  executed  with  the  intervention  of  a  broker  who  certifies 
to  the  genuineness  of  the  signatures  thereto  as  having  been  written  in  his  presence, 
shall  constitute  fuU  proof  in  court;  and  if  any  differences  should  appear  in  the 
signatures,  that  which  agrees  with  the  signature  which  the  broker  must  keep  in  his 
register  shall  be  accepted,  if  such  register  is  kept  according  to  the  law. 

Charter-parties  shall  also  be  admissible  as  evidence,  even  though  a  broker 
shall  not  have  acted  as  an  interniediary  therein,  provided  the  contracting  parties 
acknowledge  as  their  own  the  signatures  thereto. 

If  a  broker  shall  not  have  acted  as  an  intermediary  in  the  charter  and  the 
signatures  shall  not  be  acknowledged  either,  any  doubts  shaU  be  decided  by  the 
biU  cf  lading,  and,  in  the  absence  thereof,  by  the  evidence  submitted  by  the  parties^). 

655,  Contracts  of  affreightment  executed  by  the  master  in  the  absence  of 
the  ship's  husband,  shall  be  vaUd  and  binding  even  though  at  the  time  of  executing 
them  he  shall  have  acted  against  the  orders  and  instructions  of  the  ship's  husband 
or  owner;  but  the  latter  shall  have  a  right  of  action  against  the  master  for  the 
recovery  of  damages. 

1)  Charter-parties  which  have  the  essentials  prescribed  by  the  first  paragraph  of  this  article 
constitute  documents  on  which  execution  proceedings  may  be  instituted,  according  to  article  1427 
of  the  Law  of  Civil  Procedure. 
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656.  If  the  charter-party  should  not  determine  the  time  allowed  for  loading 
and  discharging,  the  customs  of  the  port  where  this  takes  place  shall  be  observed. 
Upon  the  expiration  of  the  stipulated  or  customary  period,  if  the  contract  of 
affreightment  should  fail  to  contain  a  specific  provision  fixing  the  rate  of  demurrage, 
the  master  shall  have  the  right  to  claim  for  the  days  and  extra  days  on  demurrage 
which  may  have  elapsed  in  loading  and  discharging. 

657.  If  during  the  voyage  the  vessel  shall  become  unseaworthy,  the  master 
shall  be  obhged  to  charter  another  one,  in  good  condition,  at  his  own  expense,  to 
carry  the  cargo  to  its  destination,  to  which  end  he  shaU  be  obliged  to  seek  a  vessel 
not  only  at  the  port  of  arrival,  but  in  the  neighboring  ports  within  a  distance  of 
150  kilometres. 

If  the  master,  through  indolence  or  mahce,  shall  fail  to  furnish  a  vessel  to 
take  the  cargo  to  its  destination,  the  shippers,  after  making  demand  on  the  master 
to  charter  a  vessel  within  a  period  not  subject  to  extension,  may  charter  one  them- 
selves and  apply  to  the  judicial  authority  for  summary  approval  of  the  contract 
they  may  have  entered  into. 

The  same  authority  shall,  by  compulsory  process,  compel  the  master  to  carry 
out  the  charter  made  by  the  shippers,  at  his  own  account  and  under  his  liability. 

If  the  master,  notwithstanding  his  diUgence,  should  be  unable  to  find  a  vessel 
to  charter,  he  shall  place  the  cargo  at  the  disposal  of  the  shippers  whom  he  shall 
advise  of  the  facts  at  the  first  opportunity  which  he  may  find,  the  freight  being 
governed  in  such  cases  by  the  distance  covered  by  the  vessel,  without  any  right 
to  compensation  whatsoever^). 

658.  The  freight  shall  be  paid  according  to  the  stipulations  of  the  con- 
tract; and  if  they  should  not  be  exphcit  or  be  doubtful,  the  following  rules  shall 
be  observed:  1.  If  the  vessel  shall  have  been  chartered  by  the  month  or  by  the 
day,  the  freight  shall  begin  to  run  from  the  day  the  loading  of  the  vessel  is  begim;  — 

2.  In  charters  for  a  fixed  term,  the  freight  shaU  begin  to  run  from  the  same  day;  — : 

3.  If  the  freights  shall  be  stipulated  by  weight,  payment  shall  be  made  according 
to  gross  weight,  including  the  containers,  such  as  casks  or  other  objects  containing 
the  cargo. 

659.  The  merchandise  sold  by  the  master  to  pay  for  necessary  repairs  to  the 
hull,  machinery,  or  equipment,  or  for  unavoidable  or  urgent  necessaries,  shall 
pay  freight. 

The  price  of  this  merchandise  shall  be  fixed  according  to  the  result  of  the 
voyage,  namely:  1.  If  the  vessel  shall  safely  reach  the  port  of  destination,  the  master 
shall  pay  therefor  the  price  which  merchandise  of  the  same  class  may  bring  at 
the  port  where  it  may  have  been  sold;  —  2.  If  the  vessel  should  be  lost,  he  shall 
pay  the  price  the  merchandise  would  have  brought  in  sale. 

The  same  rule  shaU  be  observed  in  the  payment  of  freight,  which  shall  be 
in  fuU  if  the  vessel  arrives  at  her  destination,  and  in  proportion  to  the  distance 
covered,  if  lost  before  arrival  thereat. 

660.  Merchandise  jettisoned  for  the  common  salvation  shall  not  pay  freight; 
but  the  value  thereof  shall  be  considered  general  average,  and  the  freight  shall 
be  computed  according  to  the  distance  covered  at  the  time  it  was  jettisoned. 

661.  Nor  shall  merchandise  lost  on  account  of  the  wreck  or  stranding  of  the 
vessel  pay  freight,  nor  that  captured  by  pirates  or  the  enemy. 

If  the  freight  shall  have  been  paid  in  advance,  it  shall  be  returned,  in  the 
absence  of  an  agreement  to  the  contrary. 

662.  If  the  vessel  or  the  merchandise  should  be  ransomed,  or  if  the  effects 
should  be  salved  from  the  shipwreck,  freight  shall  be  paid  in  proportion  to  the 
distance  covered  by  the  vessel  carrjring  the  cargo;  and  if,  after  being  repaired, 
she  should  carry  it  to  the  port  of  destination,  the  whole  freight  shall  be  paid,  without 
prejudice  to  the  amoiont  due  on  the  average. 

663.  Merchandise  which  suffers  depreciation  or  reduction  on  account  of  a 
latent  defect  or  bad  quality  and  condition  of  the  containers,  or  through  a  fortuitous 
event,  shall  pay  full  freight,  as  stipulated  in  the  contract  of  affreightment. 

664.  The  natural  increase  in  the  weight  or  measure  of  merchandise  carried 
on  the  vessel  shall  enure  to  the  benefit  of  the  owner  thereof,  and  shall  pay  the 
proper  freight,  as  determined  in  the  contract  covering  the  same. 

1)  See  note  to  art.   248. 
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665.  The  cargo  shall  be  subject  to  a  special  hen  for  the  payment  of  the  freights, 
the  expenses  and  duties  arising  therefrom,  repayable  by  the  shippers,  as  weU  as 
for  the  portion  of  the  general  average  chargeable  thereto,  but  it  shall  not  be  lawful 
for  the  master  to  delay  the  discharge  thereof  on  account  of  fear  that  this  obli- 
gation may  not  be  .met. 

If  there  should  be  any  reason  for  distrust,  the  judge  or  court  may,  on  the 
petition  of  the  master,  order  the  deposit  of  the  merchandise  until  he  shall  have 
been  paid  in  full^). 

666.  The  master  may  apply  for  the  sale  of  the  merchandise  to  the  amount 
necessary  to  pay  the  freight,  expenses  and  average  chargeable  agaiost  it,  reserving 
the  right  to  bring  an  action  to  recover  the  balance  which  may  be  due  to  him  in  re- 
spect of  the  said  items,  if  the  proceeds  of  the  sale  shall  be  insufficient  to  cover 
lus  claim  2). 

667.  The  freight  and  expenses  of  the  goods  carried  shall  constitute  a  preferred 
lien  upon  such  goods  for  a  period  of  twenty  days  from  the  date  of  their  deUvery 
or  deposit.  During  this  period  the  sale  thereof  may  be  apphed  for,  even  though 
there  be  other  creditors  and  the  shipper  or  consignee  should  be  adjudged  a  bankrupt 3). 

This  right  cannot  be  enforced,  however,  upon  goods  which,  after  delivery, 
shaU  have  passed  to  an  innocent  third  party  for  a  valuable  consideration. 

668.  If  the  consignee  should  not  be  found,  or  should  refuse  to  receive  the 
cargo,  the  judge  or  court  shall,  upon  the  petition  of  the  master,  order  that  it  be 
deposited,  and  direct  the  sale  of  the  amount  thereof  which  may  be  necessary  to 
pay  the  freights  and  other  expenses  chargeable  to  it. 

The  sale  shall  hkewise  take  place  when  there  is  the  risk  that  the  goods  depo- 
sited may  deteriorate,  or  when  owing  to  their  nature  or  other  circumstances,  the 
cost  of  keeping  and  preserving  the  same  should  be  out  of  proportion*). 

§  2.    Rights  and  obligations  of  the  shipowner . 

669.  The  owner  or  the  master  shall  consider  in  contracts  of  affreightment 
the  capacity  of  the  vessel,  or  that  expressly  designated  in  her  register,  a  difference 
of  more  than  two  per  cent,  between  that  stated  and  her  actual  capacity  not  being 
permissible. 

If  the  shipowner  or  master  should  contract  to  carry  a  greater  amount  of  cargo 
than  the  vessel  can  hold,  in  view  of  her  burden,  they  shall  compensate  the  freighters 
whose  contracts  they  may  fail  to  fulfil  for  any  loss  they  may  cause  them  through 
such  failure,  according  to  the  cases,  as  follows: 

If  the  vessel  shaU  have  been  chartered  by  a  single  freighter  only,  and  deceit  or 
a  mistake  as  to  her  capacity  shah,  be  present,  and  the  freighter  should  not  elect 
the  rescission  of  the  contract  when  he  has  such  right,  the  freight  shall  be  reduced 
in  proportion  to  the  cargo  the  vessel  does  not  receive,  the  shipowner  being  further 
obliged  to  compensate  the  freighter  for  the  damage  he  may  have  caused  the  latter. 

If,  on  the  contrary,  there  are  a  number  of  contracts  of  affreightment,  and 
all  of  the  cargo  contracted  for  cannot  be  received  on  account  of  lack  of  space,  and 
none  of  the  freighters  shall  elect  to  rescind  the  contract,  the  preference  shall  be 
given  to  the  one  who  has  already  loaded  and  stowed  his  cargo  in  the  vessel,  and 
the  remainder  shall  obtain  the  space  corresponding  to  them  in  the  order  of  the 
dates  of  their  contracts. 

Should  there  be  no  priority,  the  freighters  may,  if  it  suits  them,  load  the  pro- 
portionate amount  of  cargo  according  to  the  weight  and  space  each  may  have 
contracted  for,  and  the  shipowner  shall  be  hable  for  any  loss  and  damage  accruing  S). 


1)  See  note  to  art.  248. 

2)  This  sale  shall  be  made  in  the  manner  mentioned  in  note  to  art.  269,  but  it  should  be 
taken  into  consideration,  nevertheless,  that  according  to  rule  11  of  article  2122  of  the  Law  of 
Civil  Procedure,  demand  must  first  be  made  upon  the  consignee  to  pay  at  once  the  amount  he 
may  owe  for  freight,  expenses  and  average,  and,  furthermore,  that  the  expert  survey  is  not  neces- 
sary when  damaged  goods  are  not  involved. 

3)  See  the  preceding  note. 

*)  This  deposit  and  sale  shall  be  made  in  the  manner  described  in  note  to  art.  248. 

5)  AU  questions  arising  in  connection  with  the  application  of  this  article  shall  be  decided 
by  the  judge  who,  after  a  summary  investigation,  shall  make  an  order  directing  the  master  of 
the  vessel  and  other  proper  persons  to  conform  to  the  provisions  thereof.  (Article  2129  of  the 
Law  of  Civil  Procedure.) 
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670.  If,  after  a  part  of  the  cargo  shall  have  been  received  by  the  person  from 
whom  the  vessel  was  chartered,  he  should  not  find  sufficient  to  make  up  at  least 
three-fifths  of  the  carriage  capacity  of  the  vessel  at  the  rate  he  may  have  fixed, 
he  may  substitute  for  the  carriage  another  vessel  inspected  and  held  to  be  suitable 
for  the  same  voyage,  the  cost  of  transferring  the  cargo  and  any  increase  in  the 
price  of  the  charter,  being  borne  by  him.  Should  he  not  be  able  to  make  this  change, 
he  shall  sail  at  the  time  stipulated;  and  if  no  time  shall  have  been  stipulated,  within 
fifteen  days  after  commencing  to  load,  in  the  absence  of  an  agreement  to  the 
contrary. 

If  the  owner  of  the  portion  of  the  cargo  taken  on  board  should  procure  addi- 
tional cargo  at  the  same  freight  and  under  terms  similar  or  in  proportion  to  those 
accepted  for  the  cargo  received,  the  shipowner  or  master  cannot  refuse  to  accept 
the  remainder  of  the  cargo;  and  should  he  do  so,  the  freighter  shaU  have  a  right 
to  demand  that  the  vessel  sail  with  the  cargo  she  may  have  on  boardi). 

671.  Upon  the  vessel  having  been  loaded  to  three-fifths  of  her  capacity,  the 
person  from  whom  she  may  be  chartered  cannot,  without  the  consent  of  the  freighters 
or  shippers,  substitute  for  the  vessel  named  in  the  charter-party  another,  under 
the  penalty  of  becoming  liable  thereby  for  all  loss  and  damages  which  the  cargo 
of  the  persons  who  may  not  have  agreed  to  the  substitution  may  suffer  during 
the  voyage. 

672.  If  the  vessel  has  been  chartered  as  a  whole,  the  master  may  not,  without 
the  consent  of  the  charterer,  receive  cargo  from  any  other  person;  and  if  he  should 
do  so,  the  charterer  may  compel  him  to  unload  it  and  to  compensate  him  for  any 
damages  he  may  have  sustained  thereby 2). 

673.  The  person  from  whom  the  vessel  may  have  been  chartered  shall  be 
liable  for  aU  damages  sustained  by  the  charterer  owing  to  wilful  delay  on  the  part 
of  the  master  in  saiUng,  according  to  the  rules  laid  down,  provided  a  notarial  demand 
that  he  sail  in  due  time  shall  have  been  served  upon  him^). 

674.  If  a  freighter  should  deUver  to  the  vessel  a  greater  amount  of  cargo 
than  that  contracted  for,  the  excess  may  be  accepted  at  the  price  stipulated  in  the 
contract,  if  it  is  possible  to  stow  it  properly  without  prejudicing  other  shippers; 
but  if  in  order  to  stow  such  cargo  it  should  be  necessary  to  stow  it  in  such  manner 
as  to  throw  the  vessel  out  of  trim,  the  master  shall  refuse  to  accept  it,  or  shall 
unload  it  at  the  expense  of  the  owner  thereof. 

The  master  may  likewise,  before  leaving  port,  land  any  merchandise  placed 
on  board  clandestinely,  or  carry  the  same,  if  he  can  stow  it  properly,  and  charge 
therefor  the  highest  freight  which  he  may  have  stipulated  for  the  voyage*). 

675.  If  the  vessel  shall  have  been  chartered  to  receive  the  cargo  in  another 
port,  the  master  shall  report  to  the  consignee  named  in  the  contract;  and  if  the 
latter  should  not  deliver  the  cargo  to  him,  he  shall  advise  the  charterer  and  await 
his  instructions,  the  days  on  demurrage  stipulated  or  those  allowed  by  custom 
running  in  the  meantime,  in  the  absence  of  an  express  agreement  to  in  the  port 
the  contrary. 

If  the  master  should  not  receive  a  reply  within  the  time  necessary  therefor, 
he  shaU  make  efforts  to  find  freight;  and  should  he  fail  to  find  any  by  the  expiration 
of  the  days  and  extra  days  on  demurrage,  he  shall  make  protest  and  return  to  the  port 
where  the  charter  was  made. 

The  charterer  shall  pay  the  freight  in  full,  deducting  that  which  may  have 
been  received  on  the  merchandise  carried  outward  and  inward,  if  carried  for  the 
account  of  third  persons. 

The  same  provision  shaU  be  observed  if  a  vessel  chartered  for  the  round  voyage 
shall  not  be  provided  with  return  cargo. 

676.  The  master  shaU  forfeit  the  freight  and  compensate  the  shippers  if  the 
latter  shall  prove,  even  against  the  certificate  of  inspection,  if  such  shall  have 

1)  See  the  preceding  note. 

2)  The  former  Code  does  not  contain  any  precedent  for  this  article;  hence  there  is  no  con- 
cordant article  in  the  law  of  procedure;  but  it  is  believed  that  article  2129  of  the  Law  of  Civil 
Procedure  may  be  applied  by  analogy.    (Betancourt.) 

3)  The  judicial  demand  must  be  made  in  accordance  with  the  provisions  of  article  2129 
of  the  Law  of  Civil  Procedure. 

*)  The  provisions  of  article  2129  of  the  Law  of  Civil  Procedure  are  applicable  hereto.  See 
note  5  on  preceding  page. 
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been  made  in  the  port  of  departure,  that  the  vessel  was  not  seaworthy  at  the  time 
of  receiving  the  cargo. 

677.  The  contract  of  affreightment  shall  subsist  if  during  the  voyage  a  declar- 
ation  of  war  or  blockade  shall  be  made,  and  the  master  has  no  instructions  from 
the  charterer. 

In  such  case  the  master  must  make  for  the  nearest  safe  and  neutral  port  and 
ask  and  await  orders  from  the  freighter,  and  the  expenses  and  wages  accruing 
during  the  detention  shall  be  paid  as  general  average. 

If  by  order  of  the  freighter  the  cargo  should  be  discharged  at  the  port  made, 
the  freight  for  the  outward  voyage  shall  be  paid  in  full. 

678.  If,  in  the  opinion  of  the  judge  or  court,  the  time  necessary  for  the  receipt 
of  orders  from  the  freighter  shall  have  elapsed  without  the  master  having  received 
any,  the  cargo  shall  be  warehoused  and  shall  be  Hable  for  the  payment  of  the  freight 
and  the  expenses  chargeable  against  it  for  the  delay,  which  shall  be  settled  from 
the  proceeds  of  the  portion  thereof  first  sold^). 

§  3.    Obligations  of  charterers. 

679.  The  charterer  of  a  vessel  as  a  whole  may,  whenever  he  deems  it  con- 
venient, sub-freight  her  in  whole  or  in  part,  and  the  master  shaU  not  have  the 
right  to  refuse  to  receive  on  board  the  cargo  delivered  by  the  sub-freighters,  pro- 
vided the  terms  of  the  first  charter  are  not  changed,  and  that  the  person  from 
whom  the  vessel  has  been  chartered  is  paid  the  fuU  price  stipulated,  even  though 
the  fuU  cargo  is  not  shipped,  with  the  limitation  established  in  the  next  article. 

680.  A  charterer  who  shall  fail  to  complete  the  full  amount  of  cargo  which 
he  agreed  to  ship,  shall  pay  freight  on  the  amount  not  shipped,  unless  the  master 
shaU  have  taken  other  cargo  to  complete  that  of  the  vessel,  in  which  event  the 
charterer  shall  only  pay  the  difference,  if  any. 

681.  If  the  charterer  ships  goods  differing  from  those  he  may  have  in- 
dicated at  the  time  of  the  execution  of  the  contract,  without  the  knowledge  of  the 
owner  or  the  master,  and  should  thereby  cause  damage  to  the  owner  or  shippers, 
through  confiscation,  arrest,  detention  or  other  causes,  the  person  responsible 
therefor  shall  compensate  in  fuU  the  persons  suffering  loss  through  his  fault,  and 
his  cargo  as  well  as  his  property  shall  be  liable  for  the  compensation. 

682.  If  the  merchandise  shipped  should  have  been  shipped  for  a  purpose 
of  unlawful  commerce,  and  should  have  been  put  on  board  with  the  knowledge 
of  the  shipowner  or  master,  both  of  them  shall  be  Uable  jointly  with  the  owner 
of  the  merchandise  for  any  damage  which  may  be  caused  the  other  shippers;  and 
even  in  the  event  of  the  existence  of  an  agreement  to  that  effect,  they  cannot 
demand  of  the  charterer  any  compensation  whatever  for  the  damages  which  the 
vessel  may  sustain. 

683.  In  the  event  of  the  necessity  of  making  a  port  in  order  to  repair  the 
hull  of  the  vessel,  the  machinery  or  apparel,  the  freighters  shall  be  obUged  to  wait 
until  the  vessel  is  repaired,  but  may  unload  her  at  their  own  expense,  should  they 
deem  it  advisable. 

If,  for  the  benefit  of  the  cargo  which  is  liable  to  deteriorate,  the  shippers,  or 
the  court,  or  the  consul,  or  the  authority  of  competent  jurisdiction  in  a  foreign 
country,  should  order  the  merchandise  to  be  unloaded,  the  cost  of  unloading  and  re- 
loading shaU  be  borne  by  the  shippers. 

684.  If  the  freighter,  without  the  occurrence  of  any  of  the  cases  of  force 
majeure  mentioned  in  the  preceding  article,  should  desire  to  unload  his  merchandise 
before  arrival  at  the  port  of  its  destination,  he  shall  pay  the  full  freight,  the  ex- 
penses of  the  call  made  at  his  request,  and  the  loss  and  damage  which  may  be 
caused  to  other  shippers,  if  any. 

68.'>.  In  affreightments  for  general  cargo,  any  one  of  the  shippers  may  unload 
the  goods  before  the  sailing  of  the  vessel,  upon  paying  half  freight,  the  cost  of  stowing 
and  re-stowing,  and  any  other  damages  which  may  ensue  therefrom  to  other 
shippers. 

686.  Upon  the  cargo  being  discharged  and  placed  at  the  disposal  of  the  con- 
signee, the  latter  shall  immediately  pay  the  master  the  freight  due  and  the  other 
expenses  which  may  be  chargeable  to  the  said  cargo. 


1)  See  articles  288  and  2122  of  the  Law  of  Civil  Procedure,  quoted  in  the  note  to  art  248. 
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Primage  must  be  paid  in  the  same  proportion  and  at  the  same  time  as  the 
freight,  all  the  changes  and  modifications  to  which  the  latter  may  be  subject  also 
applying  to  the  former i). 

687.  Charterers  and  shippers  shall  not  be  permitted  to  abandon  merchandise 
which  has  become  damaged  owing  to  latent  defects  or  a  fortuitous  event,  in  pay- 
ment of  freight  and  other  expenses. 

The  abandonment  shall  He,  however,  if  the  cargo  should  consist  of  liquids 
which  have  leaked  out,  there  remaining  in  the  containers  not  more  than  one-fourth 
of  their  contents  2). 

§  4.    Total  or  'partial  rescission  of  contracts  of  affreightment. 

688.  A  contract  of  affreightment  may  be  rescinded  at  the  request  of  the 
charterer:  1.  If  before  loading  the  vessel  he  shall  abandon  the  charter  and  pay 
one-half  the  freight  stipulated;  —  2.  If  the  capacity  of  the  vessel  should  not  agree 
with  that  stated  in  the  certificate  of  the  tonnage,  or  if  there  is  an  error  in  the  de- 
signation of  the  flag  under  which  she  navigates;  —  3.  If  the  vessel  should  not  be 
placed  at  the  disposal  of  the  charterer  within  the  time  and  in  the  manner  stipulated ;  — 
4.  If,  after  the  vessel  shall  have  sailed,  she  shall  return  to  the  port  of  departure, 
on  account  of  the  risk  of  pirates,  enemies,  or  bad  weather,  and  the  shippers  should 
agree  to  discharge  her  cargo.  In  the  second  and  third  cases  the  shipowner  shall 
compensate  the  charterer  for  any  losses  he  may  suffer.  In  the  fourth  case,  the 
shipowner  shall  be  entitled  to  the  full  freight  for  the  outward  voyage.  If  the  vessel 
shall  have  been  chartered  by  the  month,  the  freighters  shaU  pay  one  full  month's 
charter,  if  the  voyage  were  to  a  port  in  the  same  waters,  and  two  months',  if  in 
different  waters.  From  one  port  to  another  of  the  Peninsula  and  adjacent  islands 
the  charter  price  for  one  month  only  shall  be  paid^).  —  5.  If  the  vessel  shall  be  obliged 
to  make  a  port  during  the  voyage  in  order  to  make  urgent  repairs,  and  the  freighters 
should  prefer  to  dispose  of  the  merchandise. 

If  the  delay  does  not  exceed  thirty  days,  the  freighters  shall  pay  the  whole 
of  the  freight  for  the  outward  voyage. 

If  the  delay  exceeds  thirty  days,  they  shall  pay  freight  only  in  proportion 
to  the  distance  covered  by  the  vessel. 

689.  The  contract  of  affreightment  may  be  rescinded  at  the  request  of  the 
shipowner:  1.  If  the  charterer  should  not  have  brought  the  cargo  to  the  side  of 
the  vessel  upon  the  expiration  of  the  extra  days  on  demurrage.  In  this  case  the 
charterer  shall  be  obhged  to  pay  one-half  the  freight  stipulated,  and  also  the 
demurrage  accruing  for  the  days  and  extra  days  on  demurrage  which  may  have 
elapsed;  —  2.  If  the  shipowner  should  sell  the  vessel  before  the  charterer  shall  have 
begun  to  unload  her,  and  the  purchaser  should  load  her  for  his  own  account. 

In  this  case  the  vendor  shall  compensate  the  charterer  for  any  damages  he 
may  suffer. 

1)  Compulsory  process  lies,  according  to  article  1542  of  the  Law  of  CivU  Procedure,  against 
consignees  to  whom  merchandise  may  have  been  delivered,  or  against  any  other  persons  who  may 
have  received  the  same  under  a  lawful  title,  for  the  recovery  of  freight  in  carriage  by  sea,  provided 
twenty  days  (Art.  667  of  this  Code)  shall  not  have  elapsed  since  the  delivery  or  deposit  of  the 
goods  carried.  But  such  process  cannot  issue,  according  to  article  1543  of  the  Law  of  Civil  Pro- 
cedure, if  the  creditor  applying  therefor  shall  fail  to  establish  his  right  by  the  invoice  or  original 
bill  of  lading  signed  by  the  shipper,  and  the  receipt  for  the  merchandise  covered  by  such  instru- 
ment. 

2)  If  the  shipowner  should  not  agree  thereto,  the  shippers  shall  petition  the  judge  for  an 
order  to  weigh  or  gauge  the  receptacles  containing  the  liquids  sought  to  be  abandoned,  with 
the  intervention  of  the  former;  and  if  the  weighing  or  gauging  should  show  that  the  receptacles 
have  lost  at  least  three  quarters  of  their  contents,  he  shall  order  them  to  be  delivered  to  the 
shipowner  (articles  2117  and  2118  of  the  Law  of  Civil  Procedure).  Although  article  2118  refers 
to  the  loss  of  one  half  of  the  contents  of  the  receptacles,  it  should  be  corrected  in  the  manner 
indicated,  because  article  687  of  the  Code  of  Commerce  in  force  so  amended  the  doctrine 
established  in  article  790  of  the  former  Code,  which  spoke  of  the  loss  of  more  than  half  of 

the  liquid.  i    •     ,  , 

3)  This  provision  is  superfluous  in  the  Code  of  Cuba,  but  it  has  not  been  deemed  advisable 
to  strike  it  out,  as  neither  its  omission  nor  insertion  can  affect  the  provisions  of  this  article  in 
any  manner.  When  it  is  a  question  of  one  port  to  another  of  Cuba,  the  case  is  included  in  the 
general  rule,"  as  geographically  all  the  ports  of  Cuba  are  in  the  same  waters,  this  not  being  the 
case  with  the  ports  of  Spain,  and  for  this  reason,  without  doubt,  in  the  desire  to  make  an  exception, 
they  were  expressly  mentioned.    (Betancourt. ) 
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If  the  new  owner  of  the  vessel  should  not  load  her  for  his  own  account,  the 
contract  of  affreightment  shall  be  respected  and  the  vendor  shall  indemnify  the 
purchaser,  if  the  former  shall  have  failed  to  inform  him  of  the  existence  of  the 
charter  at  the  time  the  sale  was  arranged. 

690.  The  contract  of  affreightment  shall  be  rescinded  and  aU  actions  arising 
thereunder  shall  be  extinguished,  if  before  the  vessel  sails  from  the  port  of  departure, 
any  of  the  following  cases  shall  arise:  1.  A  declaration  of  war  or  interdiction  of 
commerce  with  the  Power  to  the  ports  of  which  the  vessel  was  about  to  proceed;  — 
2.  A  state  of  blockade  of  the  port  of  destination  of  the  vessel,  or  the  outbreak  of 
an  epidemic  after  the  execution  of  the  contract;  —  3.  A  prohibition  against  the 
importation  into  such  port  of  the  merchandise  constituting  the  cargo  of  the 
vessel;  —  4.  An  indefinite  detention,  by  reason  of  the  arrest  of  the  vessel  by  order 
of  the  Government,  or  through  any  other  cause  beyond  the  control  of  the  ship's 
husband;  —  5.  The  impossibility  of  the  vessel  to  navigate,  without  fault  on  the 
part  of  the  master  or  ship's  husband. 

The  unloading  shall  take  place  at  the  expense  of  the  charterer. 

691.  If  the  vessel  shall  be  unable  to  saU  on  account  of  the  closing  of  the  port 
of  departure  or  any  other  temporary  cause,  the  charter  shall  continue  in  force, 
and  neither  of  the  parties  shall  be  entitled  to  damages. 

The  food  and  wages  of  the  crew  shall  be  treated  as  general  average. 

During  the  interruption,  the  charterer  may  on  his  own  account  unload  and 
load  the  merchandise  at  the  proper  time,  paying  demurrage  if  the  reloading  should 
continue  after  the  cause  of  the  detention  shall  have  ceased. 

692.  The  contract  of  affreightment  shall  be  partially  rescinded,  in  the  absence 
of  an  agreement  to  the  contrary,  and  the  master  shall  be  entitled  to  the  outward 
freight  only,  if,  by  reason  of  a  declaration  of  war,  the  closure  of  ports  or  the  inter- 
diction of  commercial  relations  occurring  during  the  voyage,  the  vessel  should 
be  forced  to  make  the  port  designated  for  such  a  contingency  in  the  instructions 
of  the  charterer. 

§  5.    Passengers  on  sea  voyages. 

693.  If  the  price  of  the  passage  shall  not  have  been  stipulated,  the  judge 
or  court  shall  fix  it  summarily,  after  obtaining  the  opinion  of  experts  i). 

694.  If  the  passenger  should  not  arrive  on  board  at  the  time  fixed,  or  should 
leave  the  vessel  without  the  permission  of  the  master,  when  the  vessel  is  ready  to 
leave  port,  the  master  may  sail  and  demand  the  fuU  price  of  passage. 

695.  The  right  to  passage,  if  issued  to  a  certain  person,  cannot  be  trans- 
ferred without  the  consent  of  the  master  or  the  consignee. 

696.  If  the  passenger  should  die  before  the  commencement  of  the  voyage, 
his  heirs  shall  not  be  obUged  to  pay  more  than  one-half  of  the  price  of  the  passage 
stipulated. 

If  the  price  of  passage  should  include  the  cost  of  maintenance,  the  judge  or 
court,  after  hearing  the  opinion  of  experts,  if  he  or  it  should  deem  it  necessary, 
shall  fix  the  amount  to  be  paid  to  the  vessel. 

If  another  passenger  should  be  accepted  in  the  place  of  the  deceased,  the 
heirs  shall  not  be  required  to  make  any  payment. 

697.  If,  before  the  beginning  of  the  voyage,  it  should  be  suspended  owing 
solely  to  the  fault  of  the  master  or  ship's  husband,  the  passengers  shall  be  entitled 
to  the  return  of  their  passage  money  and  to  damages;  but  if  the  suspension  should 
be  due  to  a  fortuitous  event  or  to  force  majeure  or  to  any  other  cause  beyond  the 
control  of  the  master  or  ship's  husband,  the  passengers  shall  be  entitled  to  the 
return  of  their  fares  only. 

698.  In  the  event  of  the  interruption  of  a  voyage  which  has  been  begun, 
the  passengers  shall  be  obUged  to  pay  passage  money  only  in  proportion  to  the 
distance  covered,  and  shall  not  be  entitled  to  compensation  for  damage  if  the 
interruption  shall  have  been  due  to  a  fortuitous  event  or  force  majeure,  but  they 
shall  be  entitled  to  compensation  if  the  master  alone  shall  have  been  responsible 

1)  While  the  Law  of  Civil  Procedure  contains  nothing  on  this  point,  as  the  provisions  of 
this  article  were  not  contained  in  the  former  Code,  it  is  believed  that  the  provisions  apphcable 
regarding  the  procedure  for  summarily  fixing  the  price  of  passage,  are  contained  in  the  articles 
which  treat  of  acts  of  voluntary  jurisdiction  in  matters  of  commerce,  and  especially  article  2078 
thereof. 
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therefor.  If  the  interruption  shall  be  due  to  the  disabihty  of  the  vessel,  and  the 
passenger  agrees  to  await  her  repair,  he  cannot  be  required  to  pay  any  increase 
in  the  price  of  passage,  but  the  cost  of  his  maintenance  during  the  delay  shall  be 
borne  by  him. 

In  the  event  of  delay  in  the  saiHng  of  the  vessel,  the  passengers  have  the  right 
to  remain  on  board  and  are  entitled  to  maintenance  at  the  expense  of  the  vessel, 
unless  the  delay  shall  have  been  due  to  a  fortuitous  event  or  force  majeure.  If  the 
delay  shaU  exceed  ten  days,  the  passengers  requesting  it  shall  be  entitled  to  the 
return  of  their  fares;  and  if  it  shall  be  due  exclusively  to  the  fault  of  the  master 
or  ship's  husband,  they  may  in  addition  demand  compensation  for  damage. 

A  vessel  engaged  exclusively  in  the  passenger  service,  must  convey  the  passengers 
.  directly  to  their  port  or  ports  of  destination,  whatever  their  number  may  be,  calling 
at  all  the  places  mentioned  in  her  itinerary.- 

699.  If  the  contract  should  be  rescinded  before  or  after  the  commencement 
of  the  voyage,  the  master  shall  have  the  right  to  demand  what  he  may  have  furnished 
to  the  passengers. 

700.  The  passengers  shall  submit  to  the  orders  of  the  master,  without  any 
distinction  whatsoever,  iu  everything  pertaining  to  the  maintenance  of  order  and 
poUce  on  board^). 

701.  The  convenience  or  the  interest  of  the  passengers  shall  not<oblige  nor 
warrant  the  master  to  stand  in  shore  or  enter  places  which  may  take  the  vessel 
out  of  her  course,  nor  to  delay  at  the  points  where  he  is  required  to  call  or  under 
the  necessity  of  touching  for  a  longer  period  than  required  by  the  needs  of  navi- 
gation. 

702.  In  the  absence  of  an  agreement  to  the  contrary,  it  shaU  be  understood 
that  the  maintenance  of  the  passengers  during  the  voyage  is  included  in  the  price 
of  the  passage;  but  if  the  cost  of  the  maintenance  is  to  be  borne  by  the  passengers, 
the  master  shall  be  obliged,  in  case  of  necessity,  to  furnish  them  with  the  victuals  ne- 
cessary for  their  maintenance  at  a  reasonable  price  2). 

703.  A  passenger  shall  be  considered  a  shipper  in  so  far  as  the  effects  he 
carries  on  board  are  concerned,  and  the  master  shall  not  be  responsible  for  anything 
which  the  passenger  may  keep  under  his  immediate  and  personal  custody,  unless 
the  damage  shall  be  due  to  an  act  of  the  master  or  of  the  crew. 

704.  The  master  may,  for  the  purpose  of  collecting  the  price  of  passage  and 
the  cost  of  maintenance,  retain  the  effects  of  the  passenger,  and  in  the  event  of  the 
sale  thereof,  he  shall  enjoy  a  right  of  priority  over  other  creditors,  the  same  pro- 
cedure being  followed  as  if  the  recovery  of  freights  were  involved. 

705.  In  the  event  of  the  death  of  a  passenger  during  the  voyage,  the  master 
shall  be  authorized  to  adopt  the  measures  which  the  circumstances  may  call  for 
regarding  the  disposal  of  the  body,  and  shall  carefully  preserve  the  papers  and 
effects  he  may  find  on  board  belonging  to  the  passenger,  observing  what  sub- 
division 10  of  article  613  provides  as  to  members  of  the  crew. 

§  6.    Bills  of  lading. 

706.  The  master  and  the  freighter  of  the  vessel  shall  be  obliged  to  make  out 
a  biU  of  lading,  which  shall  state:  1.  The  name,  register,  and  tonnage  of  the  vessel;  — 
2.  The  name  of  the  master  and  his  residence;  —  3.  The  ports  of  loading  and  dis- 
charge; —  4.  The  name  of  the  freighter;  —  5.  The  name  of  the  consignee,  if  the 
bUl  of  lading  is  made  out  to  a  specific  person;  —  6.  The  quantity,  quality,  number 
of  packages  and  marks  of  the  goods;  —  7.  The  freight  and  primage  stipulated. 

The  bill  of  lading  may  be  made  out  to  bearer,  to  order  or  in  the  name  of  a 
specified  person,  and  must  be  signed  within  twenty-four  hours  after  receipt  of  the 
cargo  on  board,  the  shipper  having  the  right  to  demand  that  it  be  unloaded  at 
the  expense  of  the  master,  if  the  latter  should  not  sign  it,  and,  in  any  case,  com- 
pensation for  the  damage  he  may  sustain  thereby 3). 

707.  Four  true  copies  of  the  original  biU  of  lading  shall  be  made,  and  all  of 
them  shall  be  signed  by  the  master  and  the  shipper.    Of  these  copies  the  shipper 

1)  Articles  44  to  64  of  the  Port  Regulations,  in  force  under  Military  Order  of  May  1,  1900, 
prescribe  the  regulations  to  which  passenger  vessels  must  conform. 

2)  See  the  provisions  of  article  616  of  this  Code. 

3)  It  is  believed  that  article  2129  of  the  Law  of  Civil  Procedure  is  applicable  hereto.  See 
note  to  art.  669. 
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shall  retain  one  and  send  another  to  the  consignee;  the  master  shall  take  two, 
one  for  himself  and  the  other  for  the  ship's  husband. 

As  many  additional  copies  may  be  made  as  the  persons  interested  may  deem 
necessary;  but  when  made  out  to  order  or  to  bearer,  each  copy,  whether  one  of 
the  first  four  or  subsequent  copies,  shall  state  its  destination,  that  is  to  say,  whether 
it  is  for  the  ship's  husband,  for  the  master,  for  the  shipper,  or  for  the  consignee. 
If  the  copy  for  the  latter  should  be  issued  in  duplicate,  this  circumstance  must 
be  stated  therein  and  the  fact  that  it  is  not  vahd  except  in  the  absence  of  the 
first  copy. 

708.  The  bills  of  lading  made  out  to  bearer  sent  to  the  consignee  shall  be 
transferable  by  the  actual  deHvery  of  the  document;  and  those  made  out  to  order, 
shall  be  transferable  by  endorsement. 

In  either  case  the  transferee  of  the  biU  of  lading  shall  acquire  with  regard 
to  the  goods  mentioned  therein  all  the  rights  and  rights  of  action  of  the  transferor 
or  endorser  1). 

709.  A  bill  of  lading  made  out  in  the  form  prescribed  by  the  provisions  of 
this  Title,  shall  be  evidence  between  the  persons  interested  in  the  cargo  and  be- 
tween the  latter  and  the  insurers,  without  prejudice  as  to  the  latter,  of  proof  to 
the  contrary. 

710.  If  there  should  be  any  discrepancy  in  the  bills  of  lading,  and  none  of 
them  should  show  evidence  of  corrections  or  erasures,  those  held  by  the  shipper 
or  consignee  and  made  out  and  signed  by  the  master,  shall  be  proof  against  the 
latter  and  the  ship's  husband;  and  those  held  by  the  master  or  ship's  husband, 
made  out  and  signed  by  the  shipper,  shall  be  proof  against  the  latter  and  the 
consignee. 

711.  The  legitimate  holder  of  a  bill  of  lading  who  shaU  fail  to  present  it  to 
the  master  of  the  vessel  before  her  discharge,  making  it  necessary  by  such  failure 
for  the  latter  to  unload  and  warehouse  the  cargo,  shall  be  Hable  for  the  cost  of 
warehousing  and  the  additional  expenses  due  thereto. 

712.  The  master  cannot  himself  change  the  destination  of  merchandise.  If 
he  allows  this  change  to  be  made  at  the  request  of  the  shipper,  he  shall  first  take 
up  the  biUs  of  lading  he  may  have  issued,  under  the  penalty  of  becoming  hable 
for  the  cargo  to  the  lawful  holders  of  such  bills  of  lading. 

713.  If,  before  the  delivery  of  the  cargo,  a  new  bill  of  lading  shall  be  requested 
of  the  master  on  the  ground  that  the  failure  to  present  the  previous  bills  of  lading 
was  due  to  their  loss  or  to  some  other  good  cause,  he  shaU  be  obliged  to  issue  it, 
provided  the  value  of  the  cargo  is  secured  to  his  satisfaction ;  but  without  changing 
the  consignee,  and  stating  therein  the  particulars  prescribed  in  the  last  paragraph 
of  article  707,  when  the  invoices  referred  to  in  the  same  are  involved,  under  the 
penalty,  otherwise,  of  being  liable  for  the  said  cargo,  if  through  his  omission  improper 
deHvery  thereof  should  be  made^). 

714.  In  the  event  of  the  death  of  the  master  or  discontinuance  in  his  posi- 
tion through  any  accident  whatsoever,  the  shippers  may  require  the  new  master 
to  ratify  the  first  bills  of  lading,  and  the  latter  must  do  so,  provided  aU  the  copies 
previously  issued  shall  be  presented  or  returned  to  him,  and  provided  that  a  checking 
of  the  cargo  shall  show  that  it  agrees  with  the  same. 

The  expenses  connected  with  the  checking  of  the  cargo  shall  be  borne  by  the 
ship's  husband,  without  prejudice  to  his  right  to  recover  the  same  from  the  first 
master,  if  he  ceased  to  be  such  through  his  own  fault.  If  the  cargo  is  not  checked, 
it  shall  be  understood  that  the  new  master  accepts  the  cargo  as  shown  by  the 
bills  of  lading  issued. 

715.  Summary  or  compulsory  proceedings,  as  the  case  may  be,  may  be  in- 
stituted upon  biUs  of  lading  for  the  delivery  of  the  cargo  and  the  payment  of  the 
freight  and  expenses  which  may  have  accrued  by  reason  thereof^). 

1)  Execution  may  issue  upon  a  bill  of  lading,  and  articles  1542  and  1543  of  the  Law  of  Civil 
Procedure  include  it  among  the  documents  upon  which  compulsory  process  may  issue. 

2)  The  provisions  of  this  article  are  supplemented  by  articles  2120  and  2121  of  the  Law  of 
Civil  Procedure.  The  latter  provides  that  when  it  shall  become  necessary  to  give  security  for  the 
value  of  a  cargo,  the  master  shall  file  a  petition  in  court  praying  that  it  be  fixed  and  accompany 
therewith  the  documents  estabUshing  the  value  of  the  merchandise.  The  court  shall  thereupon 
decide  as  to  the  necessity  of  the  security  and,  if  proper,  fix  the  amount  and  character  thereof. 

3)  See  articles  1542  to  1558  of  the  Law  of  Civil  Procedure. 
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716.  If  a  number  oi  persons  shall  present  bills  of  lading  made  out  to  bearer 
or  to  order,  endorsed  in  their  favor,  covering  the  same  merchandise,  the  master 
shall  give  the  preference  in  the  dehvery  thereof  to  the  person  presenting  the  copy 
first  issued,  unless  the  later  one  shall  have  been  issued  on  proof  of  the  loss  of  the 
first  one  and  they  should  be  held  by  different  persons. 

In  such  case,  as  weU  as  when  only  second  or  subsequent  copies  issued  without 
such  proof  are  presented,  the  master  shall  apply  to  the  judge  or  court  for  an  order 
for  the  deposit  of  the  merchandise  and  the  dehvery  of  the  same  through  his  inter- 
vention to  the  person  who  may  be  entitled  thereto^). 

717.  The  delivery  of  the  bill  of  ladmg  shall  operate  to  cancel  all  provisional 
receipts  of  a  prior  date  issued  by  the  master  or  his  Subordinates  as  evidence  of 
the  partial  delivery  of  the  cargo  which  may  have  been  made  to  them. 

718.  Upon  the  dehvery  of  the  cargo,  the  biUs  of  lading  signed  by  the  master 
shall  be  surrendered  to  him,  or  at  least  the  copy  upon  which  the  delivery  may 
have  been  made,  with  a  receipt  for  the  merchandise  described  therein. 

Delay  on  the  part  of  the  consignee  shall  render  him  Uable  for  any  damages 
the  master  may  sustain  thereby. 

Second  Section.     Bottomry  or  respondentia  bonds  or  loans  on 

maritime  risks. 

719.  A  loan  on  bottomry  or  respondentia  or  maritime  risks,  shall  be  con- 
sidered one  in  which,  under  any  conditions  whatsoever,  the  repayment  of  the 
amount  lent  and  the  premium  stipulated  thereon  is  dependent  on  the  safe 
arrival  in  port  of  the  objects  on  which  it  may  have  been  made,  or  on  the  price 
they  may  bring  in  case  of  accident. 

720.  Contracts  for  loans  on  bottomry  or  respondentia  may  be  executed: 
1.  By  means  of  a  public  instrument;  —  2.  By  means  of  a  bond  signed  by  the  parties 
and  the  broker  who  may  act  as  an  intermediary;  —  3.  By  means  of  a  private 
instrument. 

Whatever  be  the  manner  in  which  this  contract  is  executed,  it  shall  be  noted 
on  the  certificate  of  register  of  the  vessel  and  recorded  in  the  commercial  registry, 
without  which  requisite  claims  based  thereon  shall  not  enjoy  as  to  other  credits, 
the  priority  which  their  nature  gives  them,  although  the  obligation  shall  be  bind- 
ing as  between  the  contracting  parties. 

The  contracts  entered  into  during  the  voyage  shall  be  governed  by  the  pro- 
visions of  articles  583  and  611,  and  shall  be  effective  as  to  third  persons  from  the 
date  of  their  execution,  if  recorded  in  the  commercial  registry  of  the  port  of  the 
register  of  the  vessel  within  eight  days  after  her  arrival.  If  the  said  period  of  eight 
days  should  elapse  without  such  record  having  been  made  in  the  commercial  re- 
gistry, the  contracts  entered  into  during  the  voyage  of  the  vessel  shall  be  effective 
with  respect  to  third  persons  only  from  the  day  and  date  of  their  record. 

In  order  that  the  bonds  of  the  contracts  entered  into  in  the  form  mentioned 
in  No.  2  may  be  enforceable,  they  must  agree  with  the  register  of  the  broker 
who  may  have  acted  as  an  intermediary  therein.  In  those  celebrated  in  the  form 
mentioned  in  No.  3,  the  acknowledgment  of  the  signature  must  first  be  made. 

Contracts  which  do  not  appear  in  writing  cannot  be  made  the  basis  of  judicial 
proceedings^). 

721.  The  bottomry  or  respondentia  bond  shall  necessarily  state:  1.  The  class, 
name  and  register  of  the  vessel;  —  2.  The  name,  surname  and  residence  of  the 
master;  —  3.  The  names,  surnames,  and  residences  of  the  lender  and  borrower;  — 
4.  The  amount  of  the  loan  and  the  premium  stipulated ;  —  5.  The  time  for  repay- 
ment; —  6.  The  objects  hypothecated  to  secure  the  loan;  —  7.  The  voyage  for 
which  the  risk  is  taken. 

722.  The  bonds  may  be  made  out  to  order,  in  which  event  they  shall  be 
transferable  by  endorsement,  and  the  transferee  shall  acquire  aU  the  rights  and 
assume  all  the  risks  pertaining  to  the  endorser. 

1)  This  deposit  shall  be  made  in  the  manner  described  in  note  to  art.  248. 

2 )  The  provisions  of  this  article  are  supplemented  and  explained  by  article  52  of  the  Com 
mercial  Registry  Regulations,  the  text  of  which  appears  in  the  note  to  subdivision  9  cf  article  580, 
and  by  subdivision  6  of  article  1427  of  the  Law  of  Civil  Procedure,  which  enumerates  the  docu- 
ments on  which  execution  may  issue. 
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723.  Loans  may  be  made  on  goods  and  merchandise,  the  value  thereof  being 
fixed  in  order  to  determine  the  amount  of  the  loan. 

724.  Loans  may  be  made  jointly  or  separately:  1.  On  the  hull  of  the  vessel;  — 
2.  On  the  equipment;  —  3.  On  the  stores,  victuals  and  fuel;  —  4.  On  the  engine, 
if  the  vessel  be  a  steamer;  —  5.  On  the  cargo. 

If  the  loan  is  made  on  the  hull  of  the  vessel,  her  equipment,  apparel,  and 
other  furniture,  fuel,  steam  engine  and  freight  earned  on  the  voyage  in  question 
shall  also  be  considered  as  hypothecated  as  security  for  the  loan^). 

If  the  loan  is  made  on  tJtie  cargo,  all  of  the  merchandise  constituting  it  shall 
be  liable  for  its  repayment;  and  if  on  a  particular  part  of  the  vessel  or  cargo,  the 
article  specifically  and  particularly  designated  only  shall  be  Uable  therefor. 

725.  Bottomry  loans  cannot  be  made  on  the  wages  of  the  crew  nor  on  the 
expected  profits. 

726.  If  the  lender  shall  prove  that  he  lent  a  sum  of  money  greater  than  the 
value  of  the  article  the  subject  of  the  bottomry  bond,  on  account  of  the  borrower 
having  been  guilty  of  fraudulent  practices,  the  loan  shall  be  vaHd  only  to  the  amount 
of  the  expert  valuation  of  said  article. 

The  balance  over  the  said  amount  shall  be  returned  with  interest  at  the  legal 
rate  2)  for  the  entire  time  the  amount  may  have  been  disbursed. 

727.  If  the  full  amount  of  a  loan  made  for  the  purpose  of  loading  a  vessel 
should  not  be  used  for  this  purpose,  the  surplus  shall  be  returned  before  the  sailing 
of  the  vessel. 

The  same  procedure  shall  be  observed  with  regard  to  goods  taken  on  loan  if 
it  should  not  have  been  possible  to  load  them. 

728.  The  loan  which  the  master  takes  at  the  place  of  the  residence  of  the 
owners  of  the  vessel,  shall  be  a  Uen  only  on  that  part  of  the  vessel  which  the  mastet 
may  own,  if  the  other  owners  or  their  attorneys  shall  not  have  given  their  express 
authorization  therefor  or  taken  part  in  the  transaction. 

If  demand  shall  have  been  made  upon  one  or  more  of  the  owners  for  the  amount 
necessary  to  repair  or  provision  the  vessel,  and  they  should  fail  to  furnish  it  within 
twenty-four  hours,  the  interest  which  the  negligent  owners  may  have  in  the  pro- 
perty shall  be  subject  to  the  Uability  of  the  loan  in  the  proper  proportion*). 

Outside  the  place  of  residence  of  the  owners,  the  master  may  contract  loans 
in  accordance  with  the  provisions  of  articles  583  and  611. 

729.  If  the  effects  upon  which  money  is  borrowed  should  not  be  subjected 
to  any  risk,  the  contract  shall  be  considered  an  ordinary  loan,  and  the  borrower 
shall  be  obliged  to  return  the  principal  with  interest  at  the  legal  rate,  unless  the 
interest  stipulated  should  be  lower. 

730.  Loans  made  during  the  voyage  shall  rank  before  those  made  before  the 
sailing  of  the  vessel,  which  shall  be  ranked  in  the  inverse  order  of  their  dates. 

Loans  for  the  last  voyage  shall  rank  before  previous  loans. 
In  the  event  of  the  concurrence  of  a  number  of  loans  contracted  at  a  port 
made  under  stress,  and  for  the  same  purpose,  all  of  them  shall  be  paid  pro  rata*). 

731.  The  rights  of  action  of  the  lender  shall  be  entirely  extinguished  by  the 
total  loss  of  the  goods  on  which  the  loan  was  made,  if  such  loss  was  due  to 
a  peril  of  the  sea  at  the  time  and  during  the  voyage  designated  in  the  contract, 
and  if  the  existence  of  the  cargo  on  board  shall  be  proved;  but  this  shall  not  be 

1)  See  note  to  art.  585. 

2)  The  rate  of  interest  is  6%  according  to  article  1108  of  the  Civil  Code. 

3)  Rule  8  of  article  2122  of  the  Law  of  Civil  Procedure  provides :  "When  a  vessel  needs  repairs 
and  any  of  the  co-owners  should  not  agree  to  the  same  being  made  or  should  not  furnish  the 
funds  necessary  therefor,  the  one  who  considers  them  indispensable  shall  apply  to  the  court  for  an 
order  directing  her  survey  by  experts. 

"If  after  the  vessel  shall  have  been  surveyed  by  the  experts  appointed  by  the  petitioner 
and  his  adversary,  and  by  an  umpire  in  case  of  disagreement,  the  repairs  shall  be  found  to  be 
necessary,  the  judge  shall  order  the  person  who  may  have  failed  to  furnish  funds,  to  do  so  within 
a  term  of  eight  days,  with  the  warning  that  if  he  does  not  do  so  he  shall  be  deprived  of  his  interest, 
for  which  his  co-owners  will  pay  him  the  appraised  value  thereof  before  the  repairs  were  made. 

"This  appraisal  shall  be  made  by  the  same  experts  who  surveyed  the  vessel,  and  the  amount 
fixed,  if  the  co-owner  of  such  interest  should  refuse  to  accept  it,  shall  be  deposited  to  his  credit 
in  the  manner  prescribed  in  the  preceding  rules,  without  prejudice  to  the  assertion  of  his  rights 
in  the  proper  action,  according  to  the  amount  involved." 

*)  See  article  720. 
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the  case  if  the  loss  was  due  to  an  inherent  defect  in  the  thing,  or  to  the  fault  or 
malice  of  the  borrower,  or  to  the  barratry  of  the  master,  or  if  it  was  caused  by 
damage  suffered  by  the  vessel  as  a  consequence  of  her  employment  in  contra- 
band, or  due  to  the  loading  of  the  merchandise  on  a  vessel  other  than  that  desig- 
nated in  the  contract,  unless  such  change  shall  have  been  made  by  reason  of  force 
majeure. 

The  burden  of  the  proof  of  the  loss  rests  on  the  person  who  received  the  loan, 
as  well  as  the  proof  of  the  presence  in  the  vessel  of  the  goods  represented  to  the 
lender  as  the  subject-matter  of  the  loan. 

732.  Lenders  on  bottomry  or  respondentia  shall  contribute  to  the  general 
average  which  may  be  chargeable  to  the  goods  upon  which  the  loan  was  made 
in  proportion  to  their  respective  interests. 

In  particular  average,  in  the  absence  of  an  express  agreement  between  the 
contracting  parties,  a  lender  on  bottomry  shall  also  contribute  in  proportion  to 
his  respective  interest,  if  it  shall  not  belong  to  the  class  of  risks  excepted  in  the 
preceding  article. 

733.  If  the  term  for  which  the  lender  is  to  take  the  risk  should  not  be  deter- 
mined in  the  contract,  the  duration  thereof  shall  begin,  as  to  the  vessel,  machinery, 
equipment,  and  apparel,  at  the  moment  the  vessel  puts  to  sea,  and  shall  continue 
until  she  casts  anchor  in  the  port  of  her  destination,  and  as  to  merchandise,  at  the 
moment  it  is  deposited  on  the  shore  or  wharf  at  the  port  of  departure,  continuing 
until  discharged  at  the  port  of  consignment. 

734.  In  the  event  of  shipwreck,  the  amount  of  the  loan  repayable  shall  be 
reduced  to  the  proceeds  of  the  sale  of  the  goods  salved,  after  deduction  of  the 
expense  of  the  salvage. 

If  the  loan  shall  have  been  on  the  vessel  or  any  of  her  parts,  the  freights 
earned  on  the  voyage  for  which  the  loan  may  have  been  made  shall  also  be  hable 
for  the  payment  thereof,  to  the  extent  of  the  same. 

735.  If  the  same  vessel  or  cargo  should  be  the  subject  both  of  a  bottomry 
or  respondentia  bond,  and  marine  insurance,  the  proceeds  of  the  goods  salved 
shaU  be  divided,  in  case  of  shipwreck,  between  the  lender  and  the  insurer,  in 
proportion  to  the  legitimate  interest  of  each,  taking  into  consideration,  for  this 
purpose  only,  the  principal,  with  relation  to  the  loan,  and  without  prejudice  to 
the  prior  right  of  other  creditors  under  the  provisions  of  article  580. 

736.  If  there  should  be  delay  in  the  payment  of  the  principal  and  the  pre- 
miums, legal  interest  shall  accrue  on  the  former  onlyi). 

Third  Section.    Marine  Insurance.^) 

§  1.    Form  of  this  contract. 

737.  A  marine  insurance  contract,  in  order  to  be  vaUd,  must  appear  in  writing 
in  a  policy  signed  by  the  contracting  parties. 

This  policy  shall  be  made  out  and  signed  in  duplicate,  each  of  the  contracting 
parties  retaining  one  copy. 

738.  The  policy  of  insurance  shall  contain,  in  addition  to  the  terms  which 
the  parties  in  interest  may  without  restriction  establish,  the  following  requisites: 
1.  The  date  of  the  contract,  stating  the  time  it  was  entered  into;  —  2.  The  names, 
surnames,  and  addresses  of  the  insurer  and  of  the  assured;  —  3.  The  capacity 
in  which  the  assured  acts,  stating  whether  he  does  so  on  his  own  behalf  or  for  the 
account  of  another.  In  the  latter  case,  the  name,  surname  and  residence  of  the 
person  in  whose  name  he  takes  out  the  insurance;  —  4.  The  name,  port,  flag,  and 
register  of  the  vessel  insured,  or  of  that  which  carries  the  goods  insured ;  —  5.  The 
name,  surname,  and  domicile  of  the  master;  —  &.  The  port  or  roadstead  where 
the  merchandise  insured  has  been  or  is  to  be  loaded;  —  7.  The  port  from  which 
the  vessel  has  sailed  or  is  to  sail;  —  8.  The  ports  or  roadsteads  where  the  vessel 
is  to  load,  discharge,  or  call  for  any  purpose  whatsoever;  —  9.  The  nature  and 
quality  of  the  goods  insured;  —  10.  The  number  of  bales  or  packages  of  whatsoever 
class,  and  their  marks,  should  they  have  any;  —  11.  The  time  when  the  risk  is 
to  begin  and  when  it  is  to  end;  —  12.  The  amount  of  the  insurance;  —  13.  The 

1)  See  article  317  of  this  Code. 

'■')  Insvirance  companies  are  taxed  in  accordance  with  the  provisions  of  Order  463,  November 
13,   1900,  which  see  on  page  246.    See  also  note  following  art.  150. 
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amount  of  the  insurance  premium  stipulated,  and  the  place,  time,  and  form  of 
its  payment;  —  14.  The  part  of  the  premium  corresponding  to  the  voyage  outward, 
and  that  pertaining  to  the  voyage  inward,  if  the  insurance  covers  the  round  voyage;  — 
15.  The  obHgation  of  the  insurer  to  pay  for  the  damage  which  the  goods  insured 
may  suffer;  —  16.  The  place,  time  and  manner  in  which  the  payment  is  to  be  made. 

739.  Contracts  and  poHcies  of  insurance  authenticated  by  consular  agents 
in  foreign  countries,  if  the  contracting  parties  or  either  of  them  are  Cubans,  shall 
have  the  same  legal  value  as  if  a  broker  had  acted  as  an  intermediary  therein. 

740.  One  and  the  same  contract  and  one  and  the  same  poHcy  may  include 
the  insurance  of  the  vessel  and  her  cargo,  the  value  of  each  being  stated,  the  amount 
of  the  insurance  on  each  being  particularized,  without  which  statement  the  in- 
surance shall  be  void. 

Different  premiums  for  each  object  insured  may  also  be  stipulated  in  the  policy. 
A  number  of  insurers  may  subscribe  the  same  policy. 

741.  In  the  insurance  of  merchandise,  the  specific  designation  thereof  and 
of  the  vessel  which  is  to  carry  the  same  may  be  omitted,  when  these  details  are 
not  known  to  the  assured. 

If,  in  such  cases,  the  vessel  shall  suffer  an  accident  at  sea,  the  assured  shall 
be  obliged  to  prove,  to  enable  him  to  claim  compensation,  in  addition  to  the  loss 
of  the  vessel,  her  departure  from  the  port  of  loading,  the  shipment  for  his  account 
of  the  goods  lost,  and  the  value  thereof. 

742.  Policies  of  insurance  may  be  made  out  to  the  order  of  the  assured,  in 
which  case  they  shall  be  transferable  by  endorsement. 

§  2.    Things  which  may  he,  insured  and  their  valuation. 

743.  The  following  may  be  the  subject  of  marine  insurance:  1.  The  huU  of 
the  vessel  in  ballast  or  loaded,  in  port  or  on  a  voyage;  —  2.  The  tackle  and  rigging; 
—  3.  The  engines,  if  the  vessel  be  a  steamer;  —  4.  All  the  stores  and  objects  which 
constitute  the  furniture  of  the  vessel;  —  5.  Provisions  and  fuel;  —  6.  The  sums 
advanced  on  bottomry  or  respondentia;  —  7.  The  amoimt  of  the  freights  and  the 
probable  profit;  —  8.  All  commercial  goods  subject  to  the  perils  of  the  sea,  the 
value  of  which  can  be  fixed  at  a  specific  amount. 

744.  All  or  part  of  the  objects  mentioned  in  the  next  preceding  article  may 
be  insured  jointly  or  separately,  in  time  of  peace  or  war,  for  a  voyage  or  for  a 
definite  time,  for  a  single  voyage  or  for  a  round  voyage,  on  good  or  bad  news. 

745.  If  it  should  be  stated  generically  in  the  policy  that  the  insurance  is 
taken  out  on  a  vessel,  it  shall  be  imderstood  to  include  the  engines,  rigging,  equip- 
ment, and  everything  belonging  to  the  vessel;  but  not  her  cargo,  even  though  it 
belong  to  the  same  owner. 

In  the  insurance  of  goods  generically,  metal  in  coin  or  bullion,  precious  stones, 
and  munitions  of  war  shall  not  be  considered  covered  thereby. 

746.  Insurance  upon  freight  may  be  taken  out  by  the  shipper,  the  shipowner 
or  the  master,  but  neither  of  the  latter  can  insure  the  advances  they  may  have 
received  on  account  of  freight,  unless  they  shall  have  expressly  agreed  to  return 
the  amount  received  if  it  should  not  be  earned  on  account  of  shipwreck  or  the 
loss  of  the  cargo. 

747.  In  the  insurance  of  freight  the  amount  thereof  must  be  stated,  and  it 
shall  not  exceed  the  amount  shown  by  the  contract  of  affreightment. 

748.  The  insurance  of  profits  shall  be  governed  by  the  agreements  of  the 
contracting  parties,  but  the  pohcy  must  set  out:  1.  The  specific  amount  at  which 
the  assured  fixes  the  profit,  upon  a  safe  arrival  and  sale  of  the  cargo  at  the  port 
of  destination;  —  2.  The  obligation  of  reducing  the  insurance  if,  upon  making 
a  comparison  of  the  proceeds  of  the  sale  after  deducting  therefrom  the  expenses 
and  freights,  with  the  purchase  price,  the  profits  should  be  below  the  amount 
estimated  in  the  insurance. 

749.  The  insurer  may  have  the  goods  insured  by  him  reinsured  by  others, 
in  whole  or  in  part,  at  the  same  or  a  different  premium;  and  the  assured  may 
hkewise  insure  the  cost  of  the  insurance  and  the  risk  he  may  run  in  collecting  the 
insurance  from  the  first  insurer. 

750.  If  the  master  should  take  out  the  insurance,  or  the  owner  of  the  goods 
insured  should  go  on  the  same  vessel  which  carries  them,  ten  per  centum  shall 
always  be  left  at  his  risk,  in  the  absence  of  an  express  agreement  to  the  contrary. 
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751.  In  the  insurance  of  a  vessel,  it  shall  be  understood  that  the  insurance 
covers  only  four -fifths  of  her  value,  and  that  the  assured  takes  the  risk  as  to  the 
remaining  fifth,  unless  an  express  agreement  to  the  contrary  is  included  in  the  pohcy. 

In  the  latter  case,  and  in  the  case  of  the  preceding  article,  the  amount  of  the 
loans  on  bottonu-y  or  respondentia  shall  be  deducted  from  the  insurance. 

752.  The  signature  of  the  pohcy  shall  create  a  legal  presumption  that  the 
insurers  accepted  as  correct  the  valuation  appearing  therein  of  the  goods  insured, 
exceptiag  cases  of  fraud  or  misrepresentation. 

If  there  shall  appear  to  be  an  overvaluation,  the  procedure  observed  shall 
be  the  following,  according  to  the  cases: 

If  the  overvaluation  shall  have  been  due  to  error  and  not  to  misrepresentation 
chargeable  to  the  assured,  the  insurance  shall  be  reduced  to  its  true  value,  to  be 
determined  by  the  agreement  of  the  parties  or  by  the  judgment  of  experts.  The 
insurer  shall  return  the  excess  premium  received,  but  shall  retain,  however,  one- 
half  of  one  per  cent,  of  this  excess. 

If  the  overvaluation  shall  have  been  due  to  misrepresentation  on  the  part 
of  the  assured,  and  the  insurer  shall  prove  it,  the  insurance  shall  be  void  as  to 
the  assured,  and  the  insurer  shall  be  entitled  to  the  premium,  without  prejudice 
to  the  criminal  proceeding  which  may  he  in  his  behalf. 

753.  If  the  value  shall  have  been  given  in  foreign  money,  the  reduction  thereof 
to  national  currency  shall  be  made  at  the  rate  current  at  the  place  and  on  the  day 
the  policy  was  signed. 

754.  If  at  the  time  the  contract  is  entered  iato  the  value  of  the  goods  insured 
should  not  have  been  specifically  fixed,  such  value  shall  be  determined:  1.  By  the 
invoices  of  consignment;  —  2.  By  the  testimony  of  brokers  or  experts,  who  shall 
take  as  a  basis  for  their  judgment  the  price  of  the  goods  at  the  port  of  departure, 
plus  the  expenses  of  loading,  freight  and  customs  duties. 

If  the  insurance  shall  be  on  goods  returning  from  a  coimtry  where  commerce 
is  by  barter  only,  the  value  shall  be  governed  by  that  of  the  goods  exchanged 
therefor  in  the  port  of  departure,  with  all  expenses. 

§  3.    Obligations  of  the  insurer  and  of  the  assured. 

755.  The  insurers  shall  indemnify  against  all  losses  and  damages  which  the 
goods  insured  may  suffer  through  any  of  the  following  causes:  1.  The  stranding 
or  beaching  of  the  vessel  with  or  without  breaking  up;  —  2.  Storm;  —  3.  Ship- 
wreck; —  4.  Accidental  coUision;  —  5.  Change  of  route  during  the  voyage,  or  of 
the  vessel;  —  6.  Jettison;  —  7.  Fire  or  explosion,  if  it  shall  occur  in  the  merchandise, 
whether  on  board  or  on  land,  provided  it  shaU  have  been  unloaded  by  order  of 
an  authority  of  competent  jurisdiction,  in  order  to  repair  the  vessel  or  benefit 
the  cargo ;  or  fire  due  to  spontaneous  combustion  in  the  coal  bunkers  of  the  vessel ;  — 
8.  Capture;  —  9.  Plunder;  —  10.  Declaration  of  war;  —  11.  Arrest  by  order  of 
the  Government;  —  12.  Detention  by  order  of  a  foreign  Power;  —  13.  Reprisals; 
—  14.  Any  other  accidents  or  perils  of  the  sea. 

The  contracting  parties  may  make  the  exceptions  which  they  may  deem 
advisable,  setting  them  forth  in  the  policy,  without  which  requisite  they  shall 
not  produce  any  effect^). 

756.  The  insurers  shall  not  be  Hable  for  any  loss  or  damages  which  the 
goods  insured  may  sustain  through  any  of  the  following  causes,  even  though  they 
shall  not  have  been  excluded  in  the  policy:  1.  A  voluntary  deviation  from  the 
route  of  voyage  or  change  of  vessel  without  the  express  consent  of  the  in- 
surers ;  —  2.  Voluntary  separation  from  a  convoy,  if  it  shall  have  been  stipulated 
that  she  was  to  travel  in  convoy;  —  3.  Prolongation  of  the  voyage  to  a  port 
beyond  that  designated  in  the  insurance;  —  4.  Arbitrary  measures,  contrary  to 
the  charter-party,  adopted  by  order  of  the  shipowner,  shippers,  or  charterers;  — 
5.  Barratry  of  the  master,  unless  the  subject  of  insurance ;  —  6.  Shrinkage,  leakage 
and  waste,  due  to  the  nature  of  the  goods  insured;  —  7.  Want  of  the  documents 
prescribed  by  this  Code,  and  marine  or  navigation  ordinances  and  rules,  or  omission 
of  any  other  kind  whatever  on  the  part  of  the  master,  in  violation  of  administra- 
tive provisions,  unless  the  insurer  shall  have  taken  the  risks  of  the  barratry  of 
the  master. 


1)  See  articles  789,  791,  840,  809,  subdivision  8,  768  and  806  et  seq.  of  this  Code. 
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In  any  of  these  cases  the  insurers  shall  retain  the  premium,  provided  the 
risk  assumed  by  them  shall  have  begun  to  run^). 

757.  In  the  insurance  of  cargo  taken  out  for  the  round  voyage,  if  the  as- 
sured should  not  find  cargo  for  the  homeward  voyage,  or  should  find  only  less  than 
two-thirds,  the  premium  for  the  return  voyage  shall  be  reduced  in  proportion  to 
the  cargo  carried,  and  the  insurer  shall  be  allowed  in  addition  one-half  of  one  per 
cent,  for  the  part  not  carried. 

No  reduction  whatsoever  shaU  he,  however,  if  the  cargo  shall  have  been  lost 
on  the  outward  voyage,  in  the  absence  of  a  special  agreement  modifying  the  pro- 
visions of  this  article. 

758.  If  the  cargo  shall  have  been  insured  by  a  number  of  underwriters  in 
different  amounts,  but  without  a  specific  determination  of  the  objects  of  the  in- 
surance, the  indemnity  shall  be  paid,  in  case  of  loss  or  damage,  by  all  the  under- 
writers, in  proportion  to  the  amount  insured  by  each. 

759.  If  d&ferent  vessels  should  be  designated  to  carry  the  goods  insured, 
but  the  amount  to  be  shipped  on  each  vessel  is  not  stated,  the  assured  may  distrib- 
ute the  cargo  as  he  may  see  fit,  or  ship  it  in  one  vessel  only,  without  the  liabiUty 
of  the  insurer  being  thereby  discharged.  But  if  he  shall  have  made  express 
mention  of  the  amoimt  insured  on  each  vessel,  and  the  cargo  should  be  placed 
on  board  in  amounts  different  from  those  which  may  have  been  stated  for  each, 
the  insurer  shall  be  charged  with  Uability  only  to  the  extent  which  he  may 
have  assumed  for  each  vessel.  Nevertheless,  he  shall  charge  one-half  of  one  per 
cent,  of  the  amount  which  may  have  been  loaded  thereon  in  excess  of  the  amount 
stipulated. 

If  a  vessel  should  be  left  without  any  cargo,  the  insurance  shall  be  considered 
cancelled  with  respect  to  the  same  upon  the  payment  above  mentioned  of  one- 
half  of  one  per  cent,  on  the  excess  shipped  on  the  other  vessels. 

760.  If  on  accoimt  of  the  disability  of  the  vessel  before  leaving  the  port,  the 
cargo  should  be  transferred  to  another,  the  insurers  may  elect  to  continue  or 
cancel  the  contract,  alloiving  the  damages  which  may  have  occurred;  but  if  the 
disability  should  arise  after  the  beginning  of  the  voyage,  the  insurers  shall  as- 
sume the  risk,  even  though  the  vessel  shall  be  of  a  different  tonnage  and  flag 
from  that  designated  in  the  poUcy. 

761.  If  the  time  during  which  the  risks  are  to  run  for  the  account  of  the 
insurer  should  not  have  been  stated  in  the  policy,  the  provisions  of  article  733 
with  regard  to  loans  on  bottomry  and  respondentia  shall  be  observed. 

762.  In  time  insurance,  the  liability  of  the  insurer  shall  cease  at  the  hour 
the  term  stipulated  expires. 

763.  If  for  the  convenience  of  the  assured  the  merchandise  should  be  un- 
loaded at  a  port  closer  than  that  designated  as  the  terminus  of  the  voyage,  the 
insurer  shall  retain  the  premium  stipulated  without  any  reduction  whatsoever. 

764.  The  insurance  shall  be  understood  to  cover,  unless  expressly  excluded 
in  the  pohcy,  the  calls  which  may  be  made  through  necessity  for  the  preservation 
of  the  vessel  or  of  her  cargo. 

765.  The  assured  shall  communicate  to  the  insurer  by  the  first  mail  follow- 
ing that  by  which  he  received  them,  and  by  telegraph,  if  there  be  any,  the 
news  relating  to  the  navigation  of  the  insured  vessel,  and  the  damage  or  loss 
which  the  goods  insured  may  have  suffered,  and  he  shall  be  hable  for  any  loss  and 
damage  which  his  failure  to  do  so  may  entail  2). 

766.  If  merchandise  insured  for  the  account  of  the  master  in  command  of 
the  vessel  carrying  the  same  should  be  lost,  he  shall  be  obliged  to  prove  to  the 
satisfaction  of  the  insurers  the  purchase  thereof  by  means  of  the  invoices  of 
the  vendors,  and  the  shipment  and  carriage  on  the  vessel,  by  a  certificate  issued 
by  the  Cuban  consul,  or  in  the  absence  of  the  latter,  by  an  authority  of  competent 

1)  The  Supreme  Court  of  Spain  held  in  a  decision  of  November  15,  1879,  that  neither  the 
Code  of  Commerce  nor  the  common  law  contains  any  provision  which  restricts  the  right  of  the 
managing  owner  of  an  insured  vessel  to  sell  her  or  to  relieve  the  master  during  the  term  of  the 
insurance,  without  the  knowledge  or  consent  of  the  insurer,  nor  can  the  act  of  the  ship's 
husband  regarding  the  master,  officers  and  crew  under  the  powers  vested  in  him  by  articles  264 
et  seq.  of  the  former  Code,  be  considered  arbitrary  measures,  contrary  to  the  terms  of  the  charter- 
party. 

2)  See  the  provisions  of  article  795  of  this  Code. 
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jurisdiction  at  the  port  where  it  was  loaded  and  by  the  other  documents  of  customs 
entrance  and  clearance. 

The  same  obligation  shall  rest  on  the  assured  who  carry  their  own  merchandise, 
in  the  absence  of  an  agreement  to  the  contrary. 

767.  If  an  increase  in  the  premium  in  the  event  of  the  outbreak  of  war  shall 
have  been  stipulated  in  the  policy,  and  the  rate  of  increase  shall  not  have  been 
fixed,  it  shall  be  determined,  if  the  persons  interested  should  fail  to  agree  thereon, 
by  experts  appointed  in  the  manner  established  by  the  Law  of  Civil  Procedure, 
taking  iuto  consideration  the  circumstances  of  the  insurance  and  the  risks  run^). 

768.  The  gratuitous  restitution  of  the  vessel  or  of  her  cargo  to  the  master 
by  the  capturers  thereof,  shall  accrue  to  the  benefit  of  the  respective  owners,  without 
any  obligation  on  the  part  of  the  insurers  to  pay  the  amounts  of  the  insurance. 

769.  All  claims  arising  from  insurance  contracts  must  be  accompanied  by 
documents  establishing:  1.  The  voyage  of  the  vessel,  by  means  of  the  protest  of 
the  master,  or  a  certified  copy  of  the  log-book;  —  2.  The  shipment  of  the  goods 
insured,  by  means  of  the  bill  of  lading  and  customs  clearances;  —  3.  The  contract 
of  insurance,  by  means  of  the  poHcy;  —  4.  The  loss  of  the  goods  insured,  by  the 
documents  mentioned  in  number  1,  and  the  testimony  of  the  crew,  if  necessary. 

The  discount  on  the  goods  insured  shall  also  be  fixed,  after  a  survey  thereof 
by  experts 2). 

The  insurers  may  contest  the  claim,  and  shall  be  permitted  to  adduce  evidence 
against  the  same  in  court. 

770.  After  submission  of  the  documents  of  proof,  the  insurer  shall,  if  he 
finds  them  correct  and  the  loss  established,  pay  the  assured  the  indemnity  within 
the  time  stipulated  in  the  poHcy,  and,  in  the  absence  of  any  fixed  term,  within 
ten  days  after  the  fihng  of  the  claim. 

But  if  the  insurer  should  deny  the  claim  and  contest  it  in  court,  he  may 
deposit  the  amount  appearing  in  the  proofs,  or  pay  it  to  the  assured  upon  the 
latter  furnishing  security  in  a  sufficient  amount,  the  course  to  be  followed  being 
decided  by  the  judge  or  court,  according  to  the  cases. 

771.  If  the  insured  vessel  should  suffer  some  damage  through  a  peril  of  the 
sea,  the  insurer  shall  pay  only  two-thirds  of  the  cost  of  repair,  whether  made 
or  not.  In  the  former  case,  the  amount  of  the  cost  shall  be  established  by  the 
means  recognized  in  law;  in  the  latter  case,  it  shall  be  appraised  by  experts^). 

Only  the  ship's  husband  or  the  master,  when  authorized  therefor,  may  decide 
not  to  repair  the  vessel*). 

772.  If,  as  a  consequence  of  the  repairs,  the  value  of  the  vessel  should  be  in- 
creased by  more  than  one-third  of  the  valuation  given  in  the  insurance,  the  in 
surer  shall  pay  two-thirds  of  the  cost  of  the  repairs,  deducting  the  increased  value 
which  the  latter  may  have  given  the  vessel. 

But  if  the  assured  shall  prove  that  the  increased  value  of  the  vessel  was  not 
due  to  the  repairs,  but  to  the  fact  of  the  vessel  being  a  new  one  and  that  the  damage 
occurred  on  the  first  voyage,  or  that  the  engines  or  rigging  and  tackle  destroyed 
were  new,  the  deduction  of  the  increase  in  value  shall  not  be  made,  and  the  in- 
surer shall  pay  two-thirds  of  the  cost  of  the  repairs,  in  accordance  with  the  pro- 
visions of  rule  6  of  article  854. 

773.  If  the  cost  of  the  repairs  shall  exceed  three-fourths  of  the  value  of  the 
vessel,  she  shall  be  considered  unsea worthy,  and  she  may  be  abandoned;  and  if 
she  should  not  be  held  to  be  unseaworthy,  the  insurers  shall  pay  the  amount  of 
the  insurance,  deducting  the  value  of  the  vessel  damaged,  or  of  what  is  left  of  her. 

774.  When  indemnities  originating  from  general  average  are  involved,  upon 
the  termination  of  the  work  of  adjustment,  Uquidation  and  payment  of  the  same. 


1)  One  expert  shall  be  named  in  writing  by  each  person  interested  at  the  time  the  policy 
of  insurance  is  submitted  to  the  court;  and  if  the  experts  should  not  agree,  the  judge  shall  select 
a  third  by  lot.  Finally,  after  the  amount  by  which  the  premium  is  to  be  increased  has  been  de- 
termined, the  covirt  shall  order  the  proper  party  to  be  notified  thereof.  (Arts.  2139,  2140, 
and  2141  of  the  Law  of  Civil  Procedure.) 

2)  The  Supreme  Court  of  Spain  held  in  a  decision  of  July  7,  1882,  that  an  insurance  company 
cannot  be  compelled  to  pay  the  amount  of  insurance  claimed  before  having  been  adjusted  by 
experts. 

3)  These  experts  must  be  appointed  in  the  manner  described  in  note  to  art.  767. 
*)  See  article  751  of  this  Code. 


170  CUBA:  MARINE  INSURANCE. 

the  assured  shall  hand  over  to  the  insurer  all  the  accounts  and  documents 
supporting  his  claim  for  indemnity  in  the  amounts  which  may  have  been  assessed 
against  him.  The  insurer  shall  in  his  turn  examine  the  adjustment,  and  if 
he  shall  find  it  to  conform  to  the  terms  of  the  policy,  he  shall  be  obliged  to  pay 
the  assured  the  proper  amount,  within  the  term  stipulated,  or,  in  the  absence  of 
any  stipulation,  within  a  period  of  eight  days. 

Interest  shall  begin  to  accrue  on  this  sum  from,  the  said  date. 

If  the  insurer  should  not  find  the  adjustment  to  conform  to  the  terms  of 
the  policy,  he  may  institute  proceedings  in  the  court  of  competent  jurisdiction 
within  the  said  period  of  eight  days,  depositing  the  amount  claimed. 

775.  In  no  case  can  the  insurer  be  compelled  to  pay  a  sum  in  excess  of 
the  total  amount  of  the  insurance,  whether  the  vessel  saved  after  an  arrival 
under  stress  for  the  purpose  of  repairs  should  be  lost,  whether  the  amount  to  be 
paid  by  reason  of  general  average  exceeds  the  amount  of  the  insurance,  or  the 
cost  of  different  damages  and  repairs  on  the  same  voyage,  or  within  the  term  of 
the  insurance,  exceed  the  amount  insured. 

776.  In  cases  of  particular  average  as  to  the  merchandise  insured,  the  follow- 
ing rules  shall  be  observed:  1.  Everything  which  may  have  disappeared  by  theft, 
loss,  sale  on  the  voyage,  deterioration,  or  on  account  of  any  of  the  perils  of  the 
sea  covered  by  the  insurance  contract,  shall  be  vouched  according  to  the  invoice 
value,  or,  in  the  absence  of  such  value,  by  that  given  thereto  in  the  insurance,  and 
the  insurer  shall  pay  the  amount  of  the  same;  —  2.  In  the  event  that,  the 
vessel  having  arrived  at  a  safe  port,  the  merchandise  shall  be  found  to  be  entirely 
or  partly  damaged,  the  experts  shall  estabhsh  the  value  thereof  had  it  arrived 
in  a  soimd  condition,  and  its  value  in  its  damaged  condition. 

The  difference  between  the  net  values,  after  further  deducting  the  customs 
duties,  freights  and  any  other  similar  charges,  shall  constitute  the  value  or  amount 
of  the  average,  adding  thereto  the  cost  of  the  services  of  the  experts,  and  the  other 
expenses,  if  any. 

If  the  average  shall  have  been  charged  against  aU  the  cargo  insured,  the  in- 
surer shall  pay  the  entire  resulting  loss;  but  if  it  affects  part  only,  the  assured  shall 
be  indemnified  in  the  proper  proportion. 

If  the  probable  profits  of  the  shipper  shall  have  been  the  subject  of  special 
insurance,  it  shall  be  settled  separately. 

777.  After  the  particular  average  of  the  vessel  shall  have  been  adjusted  by 
the  experts,  the  assured  shall  estabhsh  his  claim  in  accordance  with  the  provisions 
of  the  last  part  of  No.  9  of  article  580,  and  the  insurer  shall  make  payment  in 
accordance  with  the  provisions  of  articles  858  and  859. 

778.  The  insurer  cannot  compel  the  assured  to  sell  the  subject-matter  of 
the  insurance  in  order  to  establish  the  value  thereof. 

77ft.  If  the  valuation  of  the  goods  insured  is  to  be  made  in  a  foreign  country, 
the  laws,  usages  and  customs  of  the  place  in  which  it  is  to  be  made  shall  be  observed, 
without  prejudice  to  submission  to  the  provisions  of  this  Code  for  the  establish- 
ment of  the  facts. 

780.  Upon  payment  by  the  insurer  of  the  amount  of  the  insurance,  he  shall 
be  subrogated  to  the  assured  in  all  the  rights  and  actions  which  may  he  against 
persons  who  through  maUce  or  through  fault  may  have  caused  the  loss  of  the  goods 
insured. 

§  4.    Cases  in  which  contracts  of  insurance  are  avoided,  rescinded,  or  modified. 

781.  A  contract  of  insurance  upon  the  following  shall  be  void:  1.  Vessels 
or  merchandise  subject  to  a  prior  loan  on  bottomry  or  respondentia  to  their  fuU 
value.  If  the  bottomry  or  respondentia  loan  should  not  be  for  the  fuU  value  of 
the  vessel  or  merchandise,  the  insurance  as  to  the  part  exceeding  the  amount  of 
the  loan  may  remain  thereon;  —  2.  The  lives  of  the  crew  and  passengers;  —  3.  The 
wages  of  the  crew;  —  4.  Goods,  the  trade  in  which  is  unlawful  in  the  country  of 
the  flag  of  the  vessel;  —  5.  A  vessel  habitually  engaged  in  contraband,  when  the 
damage  or  loss  shall  be  due  thereto,  in  which  event  the  insurer  shall  be  paid  one- 
haM  of  one  per  cent,  of  the  amount  of  the  insurance;  —  6.  A  vessel  which,  without 
being  prevented  from  so  doing  by  force  majeure,  shall  not  put  to  sea  within  six 
months  after  the  date  of  the  policy,  in  which  event,  in  addition  to  the  annulment 
of  the  contract,  the  insurer  shall  be  entitled  to  one-half  of  one  per  cent,  of  the 
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amount  of  the  insurance;  —  7.  A  vessel  which  shall  fail  to  undertake  the  voyage 
contracted  for,  or  which  shall  go  to  a  point  other  than  that  stipulated;  in  which 
event  the  payment  to  the  insurer  of  one-half  of  one  per  cent,  of  the  amount  of 
the  insurance  shall  also  lie;  —  8.  Articles  in  the  valuation  of  which  wilful  mis- 
representation has  taken  place. 

782.  If  a  number  of  contracts  involving  the  same  subject-matter  shall  have 
been  entered  into  without  fraud,  the  first  one  only  shaU  continue  in  force,  provided 
it  covers  its  fuU  value. 

The  liability  of  insurers  of  later  date  shall  be  discharged  and  they  shall 
receive  one-half  of  one  per  cent,  of  the  amount  of  the  insurance. 

If  the  first  contract  should  not  cover  the  fuU  value  of  the  subject  of  the  in- 
surance, the  HabUity  for  the  balance  shall  rest  upon  subsequent  insurers,  in  the 
order  of  dates. 

783.  The  assured  shall  not  be  reUeved  of  the  payment  of  the  full  premium 
to  the  different  insurers,  if  he  should  fail  to  inform  the  subsequent  insurers 
of  the  rescission  of  their  contracts  before  the  arrival  of  the  subject  of  the  insurance 
at  the  port  of  destination. 

784.  Any  insurance  written  after  the  loss,  damage,  or  safe  arrival  of  the 
subject  of  the  insurance  at  the  port  of  destination  shall  be  void,  provided  it  may 
reasonably  be  presumed  that  the  news  thereof  had  reached  any  of  the  contracting 
parties. 

This  presumption  shall  exist  if  the  news  shall  have  been  published  in  a  com- 
mercial centre  and  the  time  necessary  to  communicate  it  by  mail  or  telegraph 
to  the  place  where  the  insurance  was  written  shall  have  elapsed,  without  prejudice 
to  any  other  evidence  which  the  parties  may  adduce. 

785.  A  contract  of  insurance  on  good  or  bad  news  shall  not  be  avoided 
unless  it  shall  be  proved  that  some  one  of  the  contracting  parties  had  knowledge 
of  the  event  expected  or  feared  at  the  time  the  contract  was  entered  into. 

If  this  fact  shall  be  proved,  the  party  guilty  of  the  fraud  shall  pay  the  other 
contracting  party  one-fifth  of  the  amount  of  the  insurance,  without  prejudice 
to  the  criminal  liability  which  may  lie. 

786.  If  the  person  taking  out  the  insurance  with  a  knowledge  of  the  total 
or  partial  loss  of  the  goods  insured,  should  be  acting  for  the  account  of  another, 
he  shall  be  personally  liable  for  the  act  as  if  he  had  proceeded  on  his  own  behalf; 
and  if,  on  the  contrary,  the  agent  should  be  innocent  of  the  fraud  committed  by 
the  insured  owner,  aU  the  liabilities  shall  be  incurred  by  the  latter,  while  he  shaU. 
be  obliged  to  pay  the  insurers  the  premium  stipulated. 

The  same  provision  shall  govern  with  regard  to  an  insurer  when  he  shall  under- 
write the  insurance  through  an  agent  knowing  of  the  safety  of  the  goods  insured. 

787.  If,  while  the  risk  upon  the  goods  insured  is  running,  the  insurer  or 
the  assured  shall  be  adjudged  a  bankrupt,  either  shall  have  the  right  to  demand 
security,  the  latter  to  cover  the  liability  of  the  risk,  and  the  former  for  the  payment 
of  the  premium;  and  then  if  the  receivers  of  the  bankrupt  should  refuse  to  give 
such  securitj''  within  three  days   after  demand,  the  contract  shall  be  rescinded. 

In  the  event  of  the  occurrence  of  the  disaster  within  the  said  three  days  without 
the  security  having  been  furnished,  no  right  shall  lie  either  for  indemnity  or  for 
the  premium  of  the  insurance. 

788.  If  a  fraudulent  insurance  shall  have  been  made  by  a  number  of  under- 
writers, and  one  or  more  of  them  shall  have  acted  in  good  faith,  the  latter  shall 
have  the  right  to  recover  the  fuU  premium  of  their  insurance  from  those  who  may 
have  acted  with  fraud,  the  assured  being  discharged  from  all  liability. 

A  similar  procedure  shall  be  observed  with  respect  to  the  assured  as  to  the 
insurers,  when  any  of  the  former  shall  be  guilty  of  fraudulent  insurance. 

§  5.    Abandonment  of  the  objects  insured. 

789.  The  assured  may  abandon  the  goods  insured  to  the  insurer  and  de- 
mand of  the  latter  the  amount  stipulated  in  the  policy:  I.  In  case  of  ship- 
yfx&dk;  —  2.  In  the  event  of  the  disabiUty  of  the  vessel  to  navigate  through  strand- 
ing, breaking  up,  or  through  any  other  peril  of  the  sea;  —  3.  In  case  of  capture, 
arrest,  or  detention  by  order  of  the  national  or  a  foreign  Government;  —  4.  In 
the  event  of  the  total  loss  of  the  goods  insured,  by  such  being  understood  a  loss 
which  reduces  the  insured  value  by  three-quarters. 
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Other  damages  shall  be  considered  average  and  shall  be  borne  by  the  proper 
persons,  according  to  the  terms  of  the  insurance  and  the  provisions  of  this  Code. 

Abandonment  in  either  of  the  first  two  cases  shall  not  lie  if  the  vessel  wrecked, 
stranded,  or  disabled  can  be  puUed  off,  floated  and  repaired  to  continue  her  voyage 
to  her  port  of  destination,  unless  the  cost  of  the  repairs  shaU  exceed  three-fourths 
of  the  value  for  which  the  vessel  may  be  insured. 

790.  In  the  vessel  is  repaired,  the  insurers  shall  be  liable  only  for  the  ex- 
penses caused  by  her  running  aground  or  any  other  damage  which  the  vessel 
may  have  sustained. 

791.  In  cases  of  shipwreck  or  capture,  it  shall  be  the  duty  of  the  assured 
personally  to  adopt  the  measures  which  the  circumstances  may  render  advisable, 
in  order  to  salve  or  recover  the  goods  lost,  without  prejudice  to  the  abandonment 
he  may  make  at  the  proper  time,  and  the  insurer  shall  be  obliged  to  reimburse 
him  for  the  legitimate  expenses  which  he  may  incur  in  connection  with  the 
salving,  to  the  amount  of  the  value  of  the  goods  salved,  which  may  be  levied  on 
therefor  in  default  of  payment. 

792.  If  the  vessel  should  be  rendered  totally  unfit  for  navigation,  it  shall 
be  the  duty  of  the  assured  to  advise  the  insurer  thereof,  by  telegraph,  if  pos- 
sible, and  otherwise,  by  the  first  mail  following  the  receipt  of  the  news.  The  per- 
sons interested  in  the  cargo  who  may  be  present,  or,  in  their  absence,  the  master, 
shall  adopt  all  the  measures  possible  to  take  the  cargo  to  the  port  of  its  destination, 
in  accordance  with  the  provisions  of  this  Code;  in  which  case  the  insurer  shall 
be  hable  for  aU  the  risks  and  expenses  of  unloading,  warehousing,  reloading  or 
transhipping,  excess  on  freights,  and  all  other  expenses,  until  the  goods  insured 
shall  be  discharged  at  the  point  designated  in  the  policy. 

793.  Without  prejudice  to  the  provisions  of  the  foregoing  article,  the  in- 
surer shall  be  allowed  a  term  of  six  months  to  convey  the  merchandise  to  its 
destination,  if  the  disabUity  shall  have  occurred  in  the  seas  which  surround  Europe 
from  the  straits  of  Sound  to  the  Bosphorus,  and  one  year,  if  it  shall  have  occurred 
in  a  more  distant  place,  such  period  beginning  to  run  from  the  day  the  assured 
may  have  advised  him  of  the  disaster i). 

794.  If,  notwithstanding  the  efforts  of  the  persons  interested  in  the  cargo, 
of  the  master  and  of  the  insurers,  to  convey  the  merchandise  to  its  port  of 
destination,  in  accordance  with  the  provisions  of  the  preceding  articles,  no  vessel 
can  be  found  to  carry  it,  the  insured  owner  may  abandon  the  same. 

795.  In  the  event  of  the  interruption  of  the  voyage  by  reason  of  the  arrest 
or  forced  detention  of  the  vessel,  it  shall  be  the  duty  of  the  assured  to  advise  the 
insurers  as  soon  as  he  receives  notice  thereof,  and  he  cannot  make  use  of  his 
right  to  abandon  it  until  the  terms  fixed  in  article  793  have  elapsed. 

He  shall  furthermore  be  obliged  to  give  the  insurers  all  the  assistance 
in  his  power  to  obtain  the  raising  of  the  embargo,  and  shaU.  personally  take  aU 
proper  measures  to  this  end,  if,  the  insurers  being  in  a  distant  country,  he 
should  not  be  able  to  act  in  concurrence  with  them. 

796.  The  freight  of  the  merchandise  salved  shall  be  understood  to  be  com- 
prised in  the  abandonment,  even  though  it  shall  have  been  paid  in  advance,  and 
shall  be  considered  to  belong  to  the  insurers,  without  prejudice  to  the  rights  of 
other  creditors,  in  accordance  with  the  provisions  of  article  580. 

797.  Notice  shall  be  considered  to  have  been  received  for  the  purposes  of 
the  prescription  of  the  terms  established  in  article  793,  from  the  time  it  is  made 
public,  either  through  the  newspapers,  or  by  a  rumour  circulating  as  true  among 
the  merchants  of  the  residence  of  the  assured,  or  when  it  can  be  estabhshed  that 
the  latter  received  advice  of  the  disaster  by  letter  or  telegram  from  the  master, 
the  consignee,  or  some  correspondent. 

798.  The  assured  shall  also  have  the  right  to  make  the  abandonment  after 
the  expiration  of  one  year  in  ordinary  voyages,  and  two  years  in  long  voyages, 
without  advices  of  the  vessel. 

In  such  case  he  may  demand  of  the  insurer  payment  of  the  fuU  amount 
of  the  insurance,  without  being  obliged  to  prove  the  loss;  but  he  shall  prove  the 
absence  of  news  by  a  certification  issued  by  the  consul  or  admiralty  authority  of 


1)  When  extended  to  Cuba,  this  article  was  not  amended,  although  the  same  article  was 
amended  upon  being  adapted  to  the  Philippines. 
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the  port  from  which  she  sailed,  and  by  another  issued  by  the  consuls  or  admiralty 
authorities  of  the  ports  of  destination  and  registry  of  the  vessel,  to  the  effect  that 
she  had  not  arrived  there  during  the  period  stated. 

He  shall  be  allowed  the  same  period  as  that  fixed  in  article  804  to  avail  himself 
of  this  right  of  action,  short  voyages  being  considered  those  made  to  the  coasts 
of  the  Antilles,  the  Gulf  of  Mexico,  Yucatan,  Guatemala,  Honduras,  Nicaragua, 
and  Costa  Rica,  in  its  eastern  portion,  the  United  States  of  North  America,  Mexico, 
BrazU,  and  other  points  on  the  eastern  coast  of  America,  without  going  around 
Cape  Horn;  and  with  regard  to  Europe  and  Africa,  those  which  may  be  under- 
taken to  points  situated  on  the  coasts  of  Spain,  Portugal,  France,  Italy,  Austria, 
England,  Holland,  Germany,  Denmark,  Sweden,  and  Norway,  Russia,  or  to  points 
on  the  coasts  of  the  Mediterranean  and  the  western  coast  of  Africa,  and  the  islands 
lying  between  the  coasts  of  eastern  America  and  the  points  designated  in  this 
article. 

709.  If  the  insurance  shall  have  been  taken  out  for  a  limited  time,  there 
shall  be  a  presumption  of  law  that  the  loss  occurred  within  the  time  stipulated, 
without  prejudice  to  the  proof  which  the  insurer  may  adduce  to  the  effect  that 
the  loss  occurred  after  his  UabUity  had  ceased. 

800.  The  assured  shall,  at  the  time  of  making  the  abandonment,  declare 
all  the  insurance  taken  out  on  the  abandoned  articles  as  well  as  the  bottomry  or 
respondentia  loans  thereon,  and  the  time  within  which  he  is  to  be  compensated 
for  the  value  of  the  articles  shall  not  begin  to  run  until  he  shall  have  made  such 
declaration. 

If  he  shall  be  guilty  of  fraud  in  this  declaration,  he  shaU  lose  all  the  rights 
he  may  have  under  the  insurance,  but  shall  continue  to  be  hable  for  the  loans  he 
may  have  obtained  on  the  articles  insured,  notwithstanding  their  loss. 

801.  In  the  event  of  the  capture  of  the  vessel,  and  if  the  assured  shall  not 
have  time  to  act  in  concurrence  with  the  insurer,  nor  to  await  his  instructions, 
he  may  personally,  or  in  his  absence,  the  master,  may  ransom  the  goods  insured, 
so  advising  the  insurers  thereof  at  the  first  opportunity. 

The  insurer  may  accept  or  reject  the  agreement  made  by  the  assured  or  the 
master,  and  shall  communicate  his  decision  within  the  twenty-four  hours  following 
the  advice  of  the  agreement. 

If  he  shall  accept  it,  he  shall  at  once  pay  the  amount  of  the  ransom  stipulated, 
and  the  subsequent  risks  of  the  voyage  shall  run  for  his  account,  in  conformity 
with  the  terms  of  the  pohcy.  If  he  shall  not  accept  it,  he  shall  pay  the  amount 
of  the  insurance  and  lose  aU  rights  to  the  goods  ransomed;  and  if  he  shall  not  make 
known  his  decision  within  the  term  stated,  it  shall  be  understood  that  he  rejects 
the  agreement. 

802.  If,  by  reason  of  the  recapture  of  the  vessel,  the  assured  shall  have  recov- 
ered possession  of  his  goods,  all  the  expenses  and  damages  due  to  the  loss  shall 
be  considered  average,  the  expenses  of  the  recovery  being  borne  by  the  insurer; 
and  if,  as  a  consequence  of  the  recapture,  the  goods  insured  should  pass  into  the 
hands  of  a  third  person ,  the  assured  may  avail  himself  of  the  right  of  abandonment. 

803.  The  abandonment  having  been  allowed,  or  held  admissible  by  the  court, 
the  ownership  of  the  things  abandoned,  with  the  improvements  or  depreciation 
therein  from  the  moment  of  the  abandonment,  shall  be  transferred  to  the  insurer, 
without  the  repair  of  a  vessel  legally  abandoned  reheving  him  from  payment  i). 

804.  Abandonment  shall  not  be  permissible:  first,  if  the  losses  shall  have 
occurred  before  the  beginning  of  the  voyage;  second,  if  made  in  a  partial  or  con- 
ditional manner,  without  including  therein  all  the  goods  insured;  third,  if  the 
insurer  should  not  be  advised  of  the  intention  to  make  the  abandonment 
within  four  months  following  the  day  on  which  the  assured  may  have  received 
news  of  the  loss,  and  if  the  abandonment  should  not  be  actually  made  within  ten 
months,  computed  in  the  same  manner,  with  regard  to  disasters  occurring  in  the 
ports  of  West  Indian  waters,  the  gulf  of  Mexico,  and  Eastern  coast  of  America, 
without  going  round  Cape  Horn,  and  in  those  of  Europe,  West  Coast  of  Africa, 

1)  The  Supreme  Court  of  Spain  held  in  a  decision  of  October  31,  1868,  that  the  acceptance 
of  the  abandonment  of  a  vessel,  or  a  legal  declaration  that  it  has  been  made,  transfers  to  the 
insTU'er  the  goods  abandoned  in  the  state  iu  which  they  may  be,  with  their  increase  or  loss, 
without  actual  delivery  being  necessary,  but  simply  the  transfer  of  the  respective  papers  or 
rights,  if  it  should  not  be  possible  to  preserve  the  goods  or  they  should  be  lost. 
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and  the  intermediate  islands  mentioned  in  article  798,  and  within  eighteen  months 
with  regard  to  other  ports;  fourth,  if  not  made  by  the  owner  himself  or  by  a  person 
authorized  to  do  so  by  him,  or  by  the  person  commissioned  to  take  out  the  insurance. 

805.  In  case  of  abandonment,  the  insurer  shall  pay  the  amount  of  the 
insurance  within  the  term  stipulated  in  the  policy,  and  if  no  term  shaU  have  been 
stated  therein,  within  sixty  days  after  the  acceptance  of  the  abandonment,  or 
the  date  of  the  declaration  referred  to  in  article  803. 

Fourth  Title.    Risks,  damages  and  accidents  of  maritime  commerce. 

First  Section,    Average. 

806.  For  the  purposes  of  this  Code,  the  following  shall  be  considered  average : 
1.  All  extraordinary  and  unforeseen  expenses  which  may  be  incurred  during  the 
voyage  for  the  preservation  of  the  vessel,  her  cargo,  or  both;  —  2.  Any  damage 
or  injury  the  vessel  may  sustain  between  the  time  she  sails  from  the  port  of  de- 
parture and  the  time  she  arrives  and  anchors  in  the  port  of  her  destination,  and 
that  which  the  merchandise  may  suffer  between  the  time  it  is  loaded  in  the  port 
of  shipment  and  unloaded  in  the  port  of  consignment. 

807.  The  petty  and  ordinary  expenses  incidental  to  navigation,  such  as 
pilotage  of  coasts  and  ports,  lighterage  and  towage,  anchorage  dues,  inspection, 
health,  quarantine,  isolation,  and  other  so-called  port  charges,  the  cost  of  barges 
and  unloading,  until  the  merchandise  is  placed  on  the  whari,  and  any  other  expense 
common  to  navigation,  shall  be  considered  ordinary  expenses  to  be  borne  by  the 
ship-owner  in  the  absence  of  an  express  agreement  to  the  contrary. 

808.  Average  may  be:  1.  Simple  or  particular;  —  2.  Gross  or  general. 

809.  Simple  or  particular  average  shall,  as  a  general  rule,  comprise  aU  ex- 
penses incurred  for  the  vessel  or  her  cargo  and  the  damages  they  may  suffer  which 
may  not  have  redounded  to  the  benefit  and  general  utility  of  aU  the  persons  inter- 
ested in  the  vessel  and  her  cargo,  and  especially  the  following:  1.  The  damages 
suffered  by  the  cargo  between  the  time  of  its  shipment  and  the  time  it  is  discharged, 
due  to  an  inherent  defect  of  the  thing,  a  peril  of  the  sea  or  force  majeure,  and  the 
expenses  incurred  in  avoiding  and  repairing  the  same;  —  2.  The  damages  which 
the  vessel  may  sustain  in  her  huh,  tackle,  apparel,  and  equipment,  due  to  the 
same  causes  and  groimds  and  the  expenses  incurred  in  this  connection,  between 
the  time  she  sailed  from  the  port  of  departure  and  the  time  she  anchors  in  the 
port  of  her  destination;  —  3.  The  damages  suffered  by  the  merchandise  carried 
on  the  deck,  except  in  coastwise  navigation,  if  the  marine  regulations  should 
permit  it;  —  4.  The  wages  and  maintenance  of  the  crew  when  the  vessel  shall  be 
arrested  or  detained  by  a  lawful  order  or  force  majeure,  if  the  charter  shall  have 
been  for  a  fixed  sum  for  the  voyage;  —  5.  The  necessary  expenses  of  putting  into 
a  harbour  for  repairs  or  to  secure  provisions;  —  6.  The  lower  value  of  the  goods 
sold  by  the  master  in  the  event  of  an  arrival  under  stress  for  the  payment  of  pro- 
visions and  for  the  rescue  of  the  crew,  or  to  cover  any  other  necessaries  of  the  vessel, 
against  which  the  proper  amount  shall  be  charged;  —  7.  The  victuals  and  wages 
of  the  crew  while  the  vessel  is  in  quarantine;  —  8.  The  damage  caused  the  vessel 
or  her  cargo  by  running  foul  or  colliding  with  another  vessel,  if  accidental  and 
inevitable.  If  the  accident  shall  be  due  to  the  fault  or  negligence  of  the  master, 
the  latter  shaU  be  Hable  for  all  the  damage  caused;  —  9.  Any  damage  resulting 
to  the  cargo  through  faults,  negligence  or  barratry  on  the  part  of  the  master  or 
crew,  without  prejudice  to  the  right  of  the  owner  to  recover  the  proper  indemnity 
from  the  master,  the  vessel  and  the  freight i). 

810.  Simple  or  particular  average  shall  be  borne  by  the  person  whose  goods 
caused  the  expense  to  be  incurred  or  which  suffered  the  damage. 

811.  Gross  or  general  average  shall,  as  a  general  rule,  be  aU  damages  or 
expenses  dehberately  incurred  for  the  purpose  of  saving  the  vessel,  her  cargo,  or 

1)  With  regard  to  the  provisions  of  this  article,  the  Supreme  Court  of  Spain  held  in  a  deci- 
sion of  December  31,  1881,  that  any  damage  due  to  an  unforeseen  accident  or  to  inevitable  /orce 
majeure,  must  be  considered  particular  average.  In  another  decision  of  January  9,  1883,  the 
same  court  held  that  when  a  disaster  shall  be  due  to  the  lack  of  skill  or  negligence  of  the  master, 
the  liability  does  not  extend  to  the  ship's  husband,  nor  can  such  damage  be  considered  average 
in  the  accepted  meaning  of  the  term.  The  provisions  of  the  second  sentence  of  No.  8  of  this 
article  were  furthermore  affirmed  by  a  decision  of  said  court  of  January  5,  1882. 
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both  at  the  same  time,  from  a  known  or  actual  peril,  and  particularly  the  follow- 
ing: 1.  Goods  or  money  employed  in  ransoming  the  vessel  or  cargo  captured 
by  enemies,  privateers,  or  pirates,  and  the  provisions,  wages  and  expenses  of  a 
vessel  held  while  the  arrangement  or  ransom  is  being  effected;  —  2.  The  objects 
jettisoned  to  lighten  the  vessel,  whether  belonging  to  the  cargo,  the  vessel,  or  the 
crew,  and  the  damages  resulting  therefrom  to  the  objects  which  are  retained  on 
board;  —  3.  The  cables  or  masts  cut  or  destroyed,  the  anchors  and  chains  aban- 
doned to  save  the  cargo,  the  vessel,  or  both;  —  4.  The  expenses  of  lightering,  or 
transhipping  a  part  of-  the  cargo  for  the  purpose  of  lightening  the  vessel  to  permit 
her  to  enter  a  port  or  roadstead  and  the  damage  which  may  be  caused  thereby 
to  the  goods  lightered  or  transhipped;  —  5.  The  damage  caused  to  the  contents 
of  the  cargo  through  the  opening  made  in  a  vessel  in  order  to  empty  her  and  pre- 
vent her  sinking;  —  6.  The  cost  of  floating  a  vessel  which  has  been  intentionally 
beached  for  the  purpose  of  salving  her;  —  7.  The  damage  caused  to  a  vessel  which 
it  is  necessary  to  make  an  opening  in,  scuttle  or  break  up  in  order  to  save  the 
cargo;  —  8.  The  cost  of  medical  treatment  and  maintenance  of  members  of  the 
crew  who  may  have  been  wounded  or  maimed  while  defending  or  saving  the  vessel ;  — 
9.  The  wages  of  any  member  of  the  crew  held  as  a  hostage  by  enemies,  privateers, 
or  pirates,  and  the  necessary  expenses  which  may  be  incurred  during  his  imprison- 
ment, until  he  shall  be  returned  to  the  vessel  or  to  his  place  of  residence,  if  he  should 
so  prefer;  —  10.  The  wages  and  maintenance  of  the  crew  of  a  vessel  chartered  by 
the  month,  while  she  is  subject  to  embargo,  or  detained  by  force  majeure,  or  an 
order  of  the  Government,  or  to  repair  the  damages  incurred  for  the  general  good;  — 
11.  The  loss  in  the  value  of  goods  sold  upon  arrivals  under  stress,  for  the  purpose 
of  repairing  the  vessel  because  of  general  average;  —  12.  The  expenses  of  the  settle- 
ment of  the  average. 

812.  All  persons  having  an  interest  in  the  vessel  and  in  the  cargo  on  board 
the  vessel  at  the  time  of  the  occurrence  of  the  average,  shall  contribute  to  the 
payment  of  the  amount  of  the  gross  or  general  average. 

813.  In  order  to  incur  the  expenses  and  cause  the  damages  corresponding 
to  general  average,  an  order  shall  be  necessary  from  the  master,  issued  after  con- 
sultation with  the  navigating  officer  and  other  officers  of  the  vessel,  and  after 
hearing  the  persons  interested  in  the  cargo,  if  present. 

If  the  latter  should  object,  and  the  master  and  officers,  or  a  majority,  should 
consider  certain  measures  to  be  necessary,  they  may  be  adopted  under  their  lia- 
bility, without  prejudice  to  the  right  of  the  shippers  to  enforce  their  rights  of  action 
against  the  master  before  the  judge  or  court  of  competent  jurisdiction,  if  they 
shall  be  able  to  prove  that  he  acted  with  malice,  lack  of  skill,  or  negligence. 

If  the  persons  interested  in  the  cargo  who  are  on  board  should  not  be  heard, 
they  shall  not  contribute  to  the  general  average,  and  their  share  shall  be  borne 
by  the  master,  unless  the  case  was  of  such  urgency  as  not  to  permit  of  previous 
deliberation^). 

814.  The  decision  to  cause  damages  which  constitute  general  average,  must 
necessarily  be  entered  in  the  log-book,  stating  the  grounds  and  reasons  therefor, 
the  votes  against  the  measure,  and  the  grounds  for  the  dissent,  if  there  are  any, 
and  the  irresistible  and  urgent  causes  which  prompted  the  action  of  the  master 
if  he  acted  on  his  own  responsibility. 

In  the  former  case  the  entry  shall  be  signed  by  all  the  persons  present  who 
can  do  so,  if  possible  before  carrying  out  the  decision,  and  otherwise,  at  the  first 
opportunity.    In  the  latter  case,  by  the  master  and  the  officers  of  the  vessel. 

In  the  entry,  after  the  decision,  all  the  goods  jettisoned  shall  be  set  forth  in 
detail,  and  the  damage  caused  to  those  kept  on  board  shall  be  mentioned.  It  shall 
be  the  duty  of  the  master  to  dehver  one  copy  of  this  record  to  the  admiralty 

1)  In  cases  in  which  the  master  of  a  vessel  shall  be  obliged  to  prove  the  causes  of  average, 
arrivals  under  stress,  shipwreck,  or  any  other  act  for  which  he  may  be  held  liable,  if  he  shall  not 
have  observed  the  provisions  of  the  Code  of  Commerce,  he  shall  file  a  petition  in  court  praying 
that  the  testimony  of  the  passengers  and  members  of  the  crew  be  heard  upon  the  facts  he  alleges. 
This  petition  shall  be  accompanied  by  the  log-book.  The  judge  shall,  in  view  thereof,  hear  the 
testimony  offered  and  direct  that  »  certified  abstract  be  made  of  the  section  of  the  log-book 
which  relates  to  the  event  and  its  causes,  afterwards  delivering  the  original  record  of  the  pro- 
ceedings to  the  master.  (Articles  2134  and  2135  of  the  Law  of  Civil  Procedure.)  See  also  article  163 
of  the  Customs  Regulations  in  note  to  No.   15  of  art.  612. 
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authority  of  the  first  port  put  into,  within  twenty-four  hours  after  his  arrival, 
and  to  ratify  it  subsequently  under  oath^). 

815.  The  master  shall  supervise  the  jettison,  and  shall  order  the  goods  to  be  cast 
overboard  in  the  following  order:  1.  Those  which  are  on  the  deck,  beginning  with 
those  which  interfere  with  the  handling  of  the  vessel  or  damage  her,  preferring, 
if  possible,  the  heaviest  and  of  the  least  utility  and  value;  —  2.  Those  below  the 
upper  deck,  always  beginning  with  those  of  the  greatest  weight  and  least  value, 
to  the  number  and  amount  absolutely  indispensable. 

816.  In  order  that  the  goods  jettisoned  may  be  included  in  the  general  average 
and  the  owners  thereof  entitled  to  compensation,  it  shall  be  necessary  as  to  the  cargo, 
to  prove  the  existence  thereof  on  board  by  means  of  the  bill  of  lading;  and,  with 
regard  to  those  belonging  to  the  vessel,  by  means  of  the  inventory  made  out  before 
the  departure,  in  accordance  with  the  provisions  of  the  first  paragraph  of  article  612. 

817.  If  in  order  to  hghten  the  vessel  by  reason  of  storm,  to  facihtate  her 
entry  into  the  port  or  roadstead,  part  of  the  cargo  should  be  transhipped  to 
lighters  or  barges  and  lost,  the  owner  of  such  part  shall  be  entitled  to  compen- 
sation, as  though  the  loss  had  been  due  to  general  average,  the  amount  thereof 
being  apportioned  between  the  entire  vessel  and  the  cargo  of  which  it  formed  part. 

If,  on  the  contrary,  the  merchandise  transferred  should  be  salved  and  the 
vessel  lost,  no  UabUity  whatsoever  shall  attach  to  the  salvage. 

818.  If,  as  a  measure  necessary  to  confine  a  fire  in  a  port,  roadstead,  inlet 
or  bay,  it  should  be  decided  to  sink  a  vessel,  such  loss  shall  be  considered 
general  average,  to  which  the  vessels  saved  shall  contribute. 

Second  Section.    Arrivals  under  stress. 

819.  If,  while  navigating,  the  master  shall  be  of  the  opinion  that  the  vessel 
cannot  continue  the  voyage  to  her  port  of  destination,  on  account  of  a  lack  of 
provisions,  well-founded  fear  of  embargo,  privateers  or  pirates,  or  on  account  of 
any  other  peril  of  the  sea  disabling  her  from  navigating,  he  shall  assemble  the  officers 
and  summon  the  persons  interested  in  the  cargo  who  may  be  present,  who  shall 
be  permitted  to  attend  the  meeting  without  the  right  to  vote;  and  if,  after  con- 
sideration of  the  attendant  circumstances,  the  fear  shall  be  considered  well-founded, 
a  decision  shall  be  adopted  to  put  into  the  nearest  and  most  convenient  port,  the 
proper  record  being  made  and  entered  in  the  log-book,  which  shall  be  signed  by 
aU  present. 

The  master  shall  have  the  deciding  vote  in  the  event  of  a  tie,  and  the  persons 
interested  in  the  cargo  may  make  the  objections  and  protests  which  they  may 
deem  proper,  which  shall  be  embodied  in  the  record,  and  may  be  used  by  them 
as  they  may  see  fit. 

820.  An  arrival  under  stress  shall  not  be  considered  legal  in  the  following 
cases:  1.  If  the  lack  of  food  shall  be  due  to  a  failure  to  make  the  necessary  pro- 
vision for  the  voyage,  according  to  usage  and  custom,  or  if  it  shall  have  been 
rendered  unfit  for  use  or  lost  through  bad  stowage  or  negligence  in  its  care;  — 
2.  If  the  peril  from  enemies,  privateers  or  pirates  shall  not  have  been  well  known, 
evident,  and  based  on  positive  and  provable  acts;  —  3.  If  the  damage  to  the 
vessel  shall  have  been  due  to  her  not  having  been  repaired,  outfitted,  equipped 
and  arranged  properly  for  the  voyage,  or  to  some  improper  order  of  the  master;  — 
4.  When  the  event  causing  the  average  shall  have  been  due  to  malice,  negUgence, 
lack  of  foresight  or  want  of  skill  on  the  part  of  the  master 2). 

821.  The  expenses  of  an  arrival  under  stress  shall  always  be  borne  by  the 
ship's  husband  or  owner;  but  they  shall  not  be  liable  for  any  damages  which  may 
be  caused  to  the  shippers  by  the  arrival  under  stress,  provided  it  shall  have  been 
legitimate. 

Otherwise,  the  ship's  husband  and  the  master  shall  be  jointly  liable. 

822.  If  for  the  purpose  of  maldng  repairs  to  the  vessel,  or  because  there  is 
danger  of  the  cargo  being  damaged,  it  should  become  necessary  to  unload  the  cargo, 
the  master  must  apply  for  authority  to  the  judge  or  court  of  competent  jurisdiction 

1)  See  preceding  note. 

2)  See  article  159  of  the  Customs  Regulations  in  note  to  No.  8  of  art.  612.  Article  160  of 
the  said  Regulations  provides:  "The  voluntary  entrance  of  vessels  proceeding  from  foreign  ports 
will  not  be  permitted  at  any  port,  beach,  or  anchorage  which  is  not  qualified  as  a  port  of 
entry." 
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to  lighten  the  vessel,  and  do  so  with  the  knowledge  of  the  persons  interested,  or 
representing  the  cargo,  if  there  be  anyi). 

In  a  foreign  port,  such  authority  shall  be  granted  by  the  Cuban  consul,  where 
there  is  one. 

In  the  first  case,  the  expenses  shall  be  borne  by  the  ship's  husband,  and  in 
the  second  they  shall  be  charged  to  the  owners  of  the  merchandise  for  the  benefit 
of  which  the  unloading  was  done. 

If  the  unloading  should  be  done  for  both  reasons,  the  expenses  shall  be  appor- 
tioned equally  between  the  vessel  and  her  cargo. 

823.  The  care  and  custody  of  the  cargo  unloaded  shall  be  under  the  charge 
of  the  master,  who  shall  be  responsible  therefor,  except  in  cases  of  force  majeure. 

824.  If  the  entire  cargo,  or  a  part  thereof,  should  show  damage  or  if  there 
should  be  imminent  danger  that  it  will  suffer  damage,  the  master  may  apply  to 
the  judge  or  court  of  competent  jurisdiction,  or  to  the  consul,  in  a  proper  case, 
for  the  sale  of  all  or  part  thereof,  and  the  person  taking  cognizance  of  the  matter  may 
authorize  the  sale  after  a  survey  and  the  testimony  of  experts,  advertisements 
and  the  other  necessary  formahties,  and  an  entry  in  the  log,  in  accordance  with 
the  provisions  of  article  624^). 

The  master  shall,  in  a  proper  case,  justify  the  legality  of  his  action,  under 
the  penalty  of  being  held  Uable  to  the  shipper  for  the  price  the  merchandise  would 
have  brought  had  it  reached  the  port  of  destination  in  good  condition. 

825.  The  master  shall  be  liable  for  any  damages  which  his  delay  may  cause, 
if  he  shall  fail  to  continue  his  voyage  upon  cessation  of  the  cause  which  led  him 
to  put  into  port. 

If  the  ground  for  putting  into  port  shall  have  been  the  fear  of  enemies,  pri- 
vateers or  pirates,  before  sailing  a  meeting  of  the  officers  of  the  vessel  and  persons 
interested  in  the  cargo  who  may  be  present  shall  be  held  in  order  to  deliberate 
and  take  action,  in  accordance  with  the  provisions  of  article  819. 

Third  Section.    Collisions.^) 

826.  If  a  vessel  should  colhde  with  another  through  fault,  negligence,  or 
lack  of  skUl  on  the  part  of  the  master,  navigating  officer,  or  any  other  member 
of  the  crew,  the  ship's  husband  of  the  colliding  vessel  shall  give  compensation  for 
the  loss  and  damage  caused,  after  appraisal  thereof  by  experts. 

827.  If  the  blame  for  the  collision  may  be  placed  on  both  vessels,  each  shall 
bear  her  own  damage,  and  both  shall  be  hable  in  solidum  for  the  loss  and  damage 
caused  to  their  cargoes. 

828.  The  provisions  of  the  preceding  article  shall  apply  to  a  case  in  which 
it  is  not  possible  to  determine  which  of  the  two  vessels  was  responsible  for  the 
collision. 

829.  In  the  cases  mentioned  the  civil  rights  of  action  of  the  ship's  husband 
against  the  person  responsible  for  the  damage  and  the  criminal  Uabilities  which 
may  lie,  shall  be  reserved. 

830.  If  a  vessel  shall  foul  another  by  reason  of  a  fortuitous  event  or  force 
majeure,  each  vessel  and  her  cargo  shall  bear  her  own  damage. 

831.  If  a  vessel  is  compelled  to  foul  another  vessel  through  a  third  vessel, 
the  ship's  husband  of  the  third  vessel  shall  make  good  the  damages  caused,  and 
the  master  shall  be  civiUy  liable  to  the  said  ship's  husband. 


1 )  In  order  to  obtain  this  authority,  the  master  must  make  his  petition  in  writing,  or  orally 
if  the  case  is  very  urgent,  applying  for  the  survey  of  the  cargo  by  experts,  one  of  whom  shall  be 
appointed  at  once  by  the  master  tod  the  other  by  the  representative  of  the  department  of  public 
prosecution  on  behalf  of  the  absent  shippers,  and  a  third  expert  shall  be  selected  by  lot  by  the  judge 
in  the  event  of  the  failure  of  the  other  two  to  agree.  The  judge  shall  order  the  survey  to  be  made,  the 
purpose  of  which,  according  to  the  cases,  shall  be  to  show  whether  the  arrival  to  make  repairs 
was  absolutely  necessary,  or  whether  the  unloading  is  necessary  to  prevent  damage  or  injury 
to  the  cargo.  If  the  experts  should  be  of  the  opinion  that  the  cargo  should  be  unloaded,  the 
judge  shall  so  direct,  adopting  the  proper  measures  to  protect  the  cargo,  and  giving  the  master 
a  certified  copy  of  all  the  proceedings  had.  (Articles  2108,  2109,  2110,  2114  and  2115  of  the  Law 
of  Civil  Procedure.) 

=!)  Article  2122  of  the  Law  of  CivU  Procedure  reproduces  this  provision  of  the  law,  adding 
that  the  sale  shall  be  made  in  the  manner  set  forth  in  the  following  Title. 

3)  See  note  to  art.  813. 
B    IX,  3  12 
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832.  If  by  reason  of  a  storm  or  some  other  cause  of  force  majeure,  a  vessel  pro- 
perly anchored  and  moored  shall  foul  vessels  in  her  immediate  vicinity  and  damage 
them,  the  damage  caused  shall  be  considered  particular  average  of  the  vessel  fouled. 

833.  A  vessel  shall  be  considered  lost  through  a  collision  if  she  should  sink 
immediately  thereafter,  and  also  any  vessel  which  is  obliged  to  run  for  a  port  to 
repair  damages  caused  by  a  collision  and  is  lost  during  the  voyage,  or  which  it  is 
necessary  to  beach  in  order  to  save. 

834.  If  the  vessels  colliding  shall  have  pilots  on  board  discharging  their  duties 
at  the  time  of  the  colUsion,  their  presence  shall  not  reheve  the  masters  of  the  lia- 
biUties  which  they  may  incur;  but  the  latter  shall  have  the  right  to  compensation 
from  the  pilots,  without  prejudice  to  the  criminal  liabihty  which  the  latter  may  incur  i) . 

835.  An  action  for  the  recovery  of  damages  arisiag  from  coUisions  cannot 
be  admitted  unless  a  protest  or  declaration  be  made  within  twenty-four  hours 
to  the  authority  of  competent  jurisdiction  at  the  place  where  the  collision  may 
have  taken  place,  or  to  that  of  the  first  port  into  which  the  vessel  may  put,  if  in 
Cuba,  or  to  the  Consul  of  Cuba,  if  in  a  foreign  country  2). 

1)  This  article  bears  a  relation  to  article  167  of  the  Port  Regulations  which  may  be  seen 
in  note  to  No.   6  of  art.  612. 

2 )  As  there  is  no  special  admiralty  jurisdiction  at  the  present  time  in  Cuba,  and  paragraph  XII 
of  Civil  Order  174,  Headquarters  Division  of  Cuba,  series  of  1899,  having  provided  that  it  is 
the  duty  of  the  captain  of  the  port  to  place  the  responsibility  in  the  case  of  collisions  between 
vessels  in  a  port,  and  article  143  of  the  same  Regulations  that  captains  of  ports  shall  act  as  judges 
in  aU  cases  of  coUisions  and  other  accidents  and  shall  decide  matters  of  salvage  or  other  claims 
for  damages  in  their  respective  jurisdictions,  a  number  of  questions  of  jurisdiction  and  proce- 
dure have  arisen  which  the  Supreme  Court  of  Cuba  has  decided,  supplying  with  its  doctrine  the 
deficiencies  of  the  law.  Special  mention  should  be  made  in  this  connection,  on  account  of  their 
importance,  of  the  decisions  of  October  30,  1905,  deciding  a  question  of  constitutionality,  and 
of  October  24,   1906,  rendered  in  a  contentious-administrative  appeal. 

The  first  holds  that  the  words  "captains  of  ports  shall  act  as  judges  in  cases  of  collision" 
in  article  143  of  the  Port  Regulations,  are  to  be  construed  in  the  sense  that  captains  of  ports 
shall  initiate  and  prosecute  proceedings  relating  to  collisions;  that  is  to  say,  they  shall  make 
a  prompt  and  summary  investigation  of  the  facts  and  the  persons  responsible  therefor;  which 
duty,  on  account  of  the  abolition  of  the  admiralty  jurisdiction  and  the  recognized  need  of  substi- 
tuting another  therefor,  to  provide  for  certain  cases,  such  as  collisions,  passed  to  the  collectors 
of  customs,  because  such  officials,  in  view  of  their  duties,  are  in  a  better  position  to  institute 
the  proper  investigation  at  once  and  secure  without  delay  the  data  necessary  to  establish  the 
circumstances  attending  the  disaster,  and  the  liability  of  the  persons  appearing  to  be  responsible 
therefor.  Therefore,  it  will  be  observed  that  neither  civil  nor  criminal,  nor  contentious-admini- 
strative questions  are  involved,  but  merely  proceedings  of  an  administrative  character,  instituted 
solely  for  the  purpose  of  establishing  promptly  and  by  the  evidence  of  witnesses  and  experts,  the 
existence  of  the  collision,  the  attendant  circumstances  of  fact  as  well  as  technical,  the  results  thereof, 
and  who  can  be  held  responsible  for  the  damage,  without  it  being  permissible  to  attribute  to  such 
proceedings  any  other  effect  from  a  judicial  standpoint  than  a  basis  for  a  suit  or  a  criminal  cause. 

In  pursuance  of  this  doctrine,  in  the  second  opinion  referred  to,  it  is  held  that  proceedings 
regarding  coUisions,  instituted  by  the  administration  on  its  own  initiative,  have  no  other  piir- 
pose  than  to  establish  summarily  the  situation  of  the  two  vessels,  the  movements  and  handling 
of  the  colliding  vessel  and  the  omission  or  inability  of  the  vessel  run  foul  of  to  avoid  the  collision, 
as  weU  as  the  resultant  average  or  damages,  and  the  technical  opinion  which  can  be  formed  at 
the  time  regarding  the  liability  or  exemption  therefrom  of  the  party  responsible  for  the  damages 
caused.  The  Spanish  laws  granted  all  necessary  powers  for  this  purpose  to  the  admiralty  juris- 
diction, which  was  subsequently  abolished.  And  these  proceedings  being  confined  to  the  estab- 
lishment of  these  matters,  neither  the  fact  of  their  having  been  had  nor  the  decision  or  resolution 
which  closes  the  same,  constitute  a  legal  obstacle  to  the  institution  of  civil,  penal  or  administrative 
proceedings  for  the  purpose  of  questioning  and  seeking  a,  reversal  of  the  summary  decision. 
And  any  of  the  grounds  on  which  it  was  based  may  be  attacked  in  civU,  penal  or  administrative 
proceedings,  whether  they  refer  to  the  lack  of  jurisdiction  of  the  authority  which  took  cogni- 
zance thereof  to  render  a  decision  in  the  case,  or  whether  they  relate  to  the  impropriety  of  the 
decision,  which  although  so  called,  does  not  provide  anything  specifically  nor  declare  any  specific 
liability  in  any  manner  capable  of  prejudicing  private  rights  or  interests;  and,  therefore,  it 
cannot  cause  such  prejudice  as  a  mere  technical  opinion,  as  it  can  be  nothing  but  that,  and  can 
be  used  only  as  an  antecedent  for  possible  proceedings  of  a  very  different  character,  looking  to 
a  definite  deteiraination  of  the  responsibility  for  the  disaster  and  the  liabilities  of  a  civil  or  criminal 
character  which  may  arise  therefrom. 

The  Supreme  Court  of  Spain  held  in  a  decision  of  October  13,  1890,  that  the  fundamental 
reason  for  this  article  is  to  prevent  simulated  collisions  and  improper  compensation,  but  never 
to  deprive  an  injured  party  of  his  rights  derived  from  a  patent  act,  provided  such  act  be  estab- 
Ushed  in  the  manner  prescribed  in  this  article. 
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836.  With  regard  to  damages  caused  to  persons  or  the  cargo,  the  absence 
of  a  protest  cannot  prejudice  interested  parties  who  were  not  on  the  vessel  or 
not  in  a  position  to  express  their  will. 

837.  The  civil  hability  contracted  by  ship's  husbands  in  the  cases  provided 
for  by  this  Section,  shall  be  undertsood  to  be  hmited  to  the  value  of  the  vessel 
with  all  her  equipment  and  the  freights  earned  on  the  voyage. 

838.  If  the  value  of  the  vessel  and  her  equipment  should  be  insufficient  to 
meet  all  the  liabiUties,  the  damages  which  may  be  due  for  the  death  or  injury 
of  persons  shall  enjoy  priority. 

839.  If  the  collision  shall  occur  between  Cuban  vessels  in  foreign  waters, 
or  if  occurring  in  open  waters,  the  vessels  shall  put  into  a  foreign  port,  the  Consul 
of  Cuba  at  such  port  shall  conduct  a  summary  investigation  of  the  matter  and 
forward  the  record  of  the  proceedings  to  the  proper  authority  of  the  nearest  port 
for  continuation  and  conclusion^). 

Fourth  Section.    Shipwrecks. 

840.  The  loss  and  deterioration  which  a  vessel  and  her  cargo  may  suffer  as 
a  consequence  of  being  wrecked  or  stranded,  shall  be  borne  individually  by  the 
owners  thereof,  and  the  parts  of  the  same  which  may  be  salved  shall  belong  to  them 
in  the  same  proportion. 

841.  If  the  wreck  or  stranding  shall  be  due  to  malice,  neghgence  or  want 
of  skill  on  the  part  of  the  master,  or  because  the  vessel  sailed  without  being  suffi- 
ciently repaired  or  equipped,  the  ship's  husband  or  the  shippers  may  demand  of 
the  master  indemnity  for  the  damage  caused  to  the  vessel  or  cargo  through  the 
disaster,  in  accordance  with  the  provisions  of  articles  610,  612,  614  and  621. 

842.  The  objects  salved  from  the  wreck  shaU  be  specially  liable  for  the  pay- 
ment of  the  expenses  of  the  respective  salvage,  and  the  amoimt  thereof  must 
be  paid  by  the  owners  of  the  same  before  the  dehvery  of  such  objects  to  them, 
and  shaU  have  priority  to  anv  other  obUgations,  if  the  merchandise  should  be 
8old2). 

1)  The  original  text  said:  "To  the  Captain  General  of  the  nearest  Department."  This  office 
no  longer  exists  in  Cuba,  nor  is  there  any  admiralty  jijrisdiction,  and  as  we  stated  in  the  preceding 
note,  it  being  the  duty  of  captains  of  ports,  whose  powers  are  exercised  by  the  collectors  of 
customs,  to  institute  the  administrative  proceedings  relating  to  colUsions,  we  understand  —  al- 
though it  is  not  expressly  so  provided  —  that  the  record  of  the  proceedings  is  to  be  forwarded  to 
them;  but  as  there  is  no  special  provision  to  that  effect,  we  have  preferred  to  use  the  general 
form  employed  in  the  text  than  to  substitute  one  for  the  inapplicable  term  of  the  Spanish  text. 
(Betancourt. )    See  note  to  No.  8  of  art.  612. 

2)  Articles  161  to  165  of  the  Customs  Regulations  provide  as  follows :  161.  "Merchandise  picked 
up  at  sea,  derelict,  or  taken  from  a  wreck,  is  prima  facie  dutiable.  If  claimed  to  be  of  Cuban  pro- 
duction, and  consequently  free,  proof  must  be  adduced  as  in  ordinary  cases  of  the  re-importation 
of  merchandise.  Foreign  merchandise  landed  from  a  vessel  in  distress  is  dutiable  if  sold  or  dispoS' 
ed  of  in  the  island  of  Cuba. 

"Before  any  merchandise  which  has  been  taken  from  a  recent  wreck  shall  be  admitted 
to  entry  the  same  shall  be  appraised,  and  the  owner  or  importer  shall  have  the  same  right  of 
appeal  as  in  other  cases. 

"No  part  of  a  Cuban  vessel,  nor  any  of  her  equipments,  wrecked  either  in  Cuban  or  foreign 
waters,  is  to  be  regarded  as  goods,  wares,  or  merchandise. 

"All  merchandise  picked  up  at  sea,  derelict,  or  recovered  from  abandoned  wrecks,  shall 
be  taken  possession  of  in  the  port  or  district  where  it  shall  first  arrive  and  be  retained  in  the 
custody  of  the  collector  as  unclaimed.  If  not  claimed  and  entered  by  the  owner  on  due  proof 
of  ownership,  by  the  underwriters  in  case  of  abandonment  to  them,  or  by  the  salvors  in  the 
absence  of  adverse  claims,  it  will  be  subject  to  sale  for  duties  in  the  usual  manner.  Salvors  have 
an  uncertain  interest  in  the  goods  saved,  dependent  upon  the  decree  of  a  competent  tribunal, 
and  also  have  a  presumptive  right  to  possession  of  merchandise  saved  by  them  from  abandoned 
wrecks.  The  collector  will  therefore  permit  salvors  to  make  entry  of  dereUct  or  wrecked  goods 
in  either  contingency.  If  the  merchandise  be  Hbeled  for  salvage,  the  collector  shall  notify  the 
salvors  of  the  claim  of  the  island  of  Cuba  for  duties,  and  will  intervene  for  the  same.  When  such 
goods  are  brought  into  port  by  lighters  or  other  craft,  each  such  vessel  must  make  entry  by 
manifest  of  her  cargo. 

Art.  162.  When  vessels  are  wrecked  in  the  waters  of  Cuba,  appUcation  should  be  made 
to  the  collector  of  customs  by  the  original  owners  or  consignees  of  the  cargo,  or  by  the  under- 
writers in  case  of  abandonment  to  them,  for  permission  to  forward  the  goods  saved  from  the 
wreck  to  the  ports  of  destination  in  other  conveyances,  without  entry  at  the  custom  house  in 
the  district  in  which  the  merchandise  was  cast  ashore  or  unladen.   On  receipt  of  such  permission 
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843.  If,  while  a  number  of  vessels  are  sailing  in  company,  one  of  them 
should  be  wrecked,  the  cargo  salved  shall  be  distributed  among  the  rest  in  pro- 
portion to  the  amount  which  each  can  receive. 

If  any  master  shall  without  just  cause  refuse  to  receive  his  share,  the  master 
of  the  wrecked  vessel  shaU  make  protest  against  him  in  the  presence  of  two  marine 
officers,  of  the  loss  and  damage  which  his  action  may  cause,  ratifying  the  protest 
within  twenty-four  hours  after  arrival  at  the  first  port,  and  including  it  in  the 
record  of  the  proceedings  he  is  required  to  institute  in  accordance  with  the  pro- 
visions of  article  612 1). 

If  it  should  not  be  possible  to  transfer  to  the  other  vessels  all  the  cargo 
of  the  vessel  wrecked,  the  goods  of  the  highest  value  and  smallest  volume  shall 
be  salved  first,  the  designation  being  made  by  the  master  with  the  concurrence 
of  the  officers  of  his  vessel. 

844,  A  master  who  may  have  taken  the  goods  salved  from  the  wreck  on 
board,  shall  continue  his  course  to  the  port  of  his  destination,  and  upon  his  arrival 
he  shall  deposit  the  same,  with  the  intervention  of  the  court,  subject  to  the  order 
of  their  lawful  owners  2). 

In  case  of  a  change  in  the  course,  if  the  master  can  discharge  at  the  port  to 
which  the  goods  had  been  consigned,  he  may  make  the  said  port,  if  the  shippers  or 

the  merchandise  may  be  so  forwarded,  with  particular  manifests  thereof,  duly  certified  by  the 
customs  officer  in  charge  of  the  goods. 

163.  Whenever  any  vessel  of  Cuba  has  sustained  or  caused  any  accident  involving  loss  of 
life,  material  loss  of  property,  or  serious  injury  to  any  person,  or  has  received  any  damage  affecting 
her  seaworthiness,  or  her  efficiency,  the  managing  owner,  agent,  or  master  of  such  vessel  shall, 
within  five  days,  send,  by  letter  to  the  collector  of  the  district  wherein  such  vessel  belongs,  or 
of  that  within  which  such  accident  or  damage  occurred,  a  report  thereof,  signed  by  such  owner, 
agent,  or  master,  stating  the  name  of  the  vessel,  the  port  to  which  she  belongs,  the  place  where 
she  was,  the  nature  and  probable  occasion  of  the  casualty,  the  number  and  names  of  those  lost, 
and  the  estimated  amount  of  loss  or  damage  to  the  vessel  or  cargo,  and  shall  furnish  such  other 
information  as  may  be  called  for;  and  i£  he  neglects  to  comply  with  the  foregoing  requirements 
after  a  reasonable  time,  he  shall  incur  a  penalty  of  S  100.  And  whenever  the  managing  owner 
or  agent  of  any  vessel  of  Cuba  has  reason  to  apprehend  that  such  vessel  has  been  lost  he  shall 
promptly  setid  notice  in  writing  to  the  collector  of  the  port  to  which  said  vessel  belonged  of  such 
loss  and  the  probable  occasion  thereof,  stating  the  name  of  the  vessel  and  the  names  of  all  per- 
sons on  board,  so  far  as  the  same  can  be  ascertained,  and  shall  furnish,  upon  request  of  the  collector 
such  additional  information  as  shall  be  reqviired;  and  if  he  neglect  to  comply  with  the  above 
requirements  within  a  reasonable  time,  he  shall  incur  a  penalty  of  $  100. 

If  there  should  be  no  custom  house  at  the  point  where  the  vessel  is  wrecked,  the  coast 
guard  or  customs  official  nearest  the  scene  of  the  wreck  shall  render  all  possible  aid  in  saving 
the  crew  and  cargo  of  the  vessel  taking  charge  of  the  merchandise  saved  and  giving  immediate 
notice  to  the  nearest  custom  house. 

In  order  to  prevent  any  attempt  to  defraud  the  revenue,  the  collector  shall  be  represented 
at  the  saving  of  the  cargo  by  customs  inspectors  detailed  for  that  purpose,  who  shall  examine 
and  countersign  the  inventory  made  of  such  cargo,  receiving  an  authorized  copy  of  the  same  and 
the  key  to  the  warehouses  in  which  the  goods  are  stored. 

If  the  merchandise  saved  is  not  damaged,  and  the  interested  parties  should  make  appli- 
cation for  their  appraisal,  they  shall  send  a  declaration  of  the  same  in  duphcate,  to  the  customs 
house,  and  the  proper  examination  and  dispatch  shall  take  place  in  the  regular  form  established 
by  these  regulations. 

The  same  proceeding  shall  be  followed  i£  it  should  be  decided  to  enter  a  part  of  the  merchan- 
dise for  bonded  warehouse. 

164.  If  the  owner  of  the  vessel  wishes  to  export  the  remains  of  the  wreck,  he  wiU  be  permitted 
to  do  so  upon  proper  examination  and  inspection. 

The  remains  of  a  wrecked  vessel  shall  be  considered  to  be  not  only  the  hull  and  rigging  of 
the  same,  but  also  aU  ships'  stores  and  articles  of  equipment,  such  as  sails,  ropes,  chains, 
anchors,  etc. 

165.  If  it  is  desired  to  refit  the  vessel  for  navigation,  the  following  proceeding  shall  be 
had:  1.  The  owner  of  the  vessel,  if  the  same  has  not  been  sold,  or  the  person  acquiring  it  in  the 
event  of  its  sale,  shall  give  official  notice,  in  writing,  to  the  collector  of  customs ;  —  2.  When  the 
vessel  is  ready  to  sail,  the  interested  party  shall  inform  the  collector  of  customs,  stating  whether 
he  wishes  to  re-export  the  vessel  or  have  it  placed  under  the  provisional  coasting  flag  of  Cuba;  — 
3.  In  the  latter  case  the  collector  shall  order  its  appraisal  and  measurement  to  be  made  in 
proper  legal  form. 

The  sale  of  these  objects  shall  be  decreed  by  the  judge  in  the  mode  described  in  note  to  art.  269. 
And  their  previous  deposit,  when  necessary,  shall  be  made  in  the  mode  set  forth  in  note  to  art.  248. 

1)  See  note  to  art.  813. 

2)  See  note  to  art.  248  as  to  the  maimer  of  making  this  deposit. 
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supercargoes  present,  and  the  officers  and  passengers  of  the  vessel  shall  consent 
thereto ;  but  he  may  not  do  so,  even  with  such  consent,  in  time  of  war  or  when  the 
port  is  difficult  to  make  and  dangerous. 

AH  the  expenses  of  this  call  shall  be  borne  by  the  owners  of  the  cargo,  in 
addition  to  the  payment  of  the  freights  which  may  be  fixed  by  agreement  or  by 
the  court,  in  view  of  the  attendant  circumstances. 

845.  If  there  is  no  person  on  the  vessel  interested  in  the  cargo  to  pay  the  ex- 
penses and  the  freights  corresponding  to  the  salvage,  the  judge  or  court  of  competent 
jurisdiction  may  order  the  sale  of  the  part  thereof  necessary  to  cover  their  amoimt. 
The  same  shall  be  done  if  the  preservation  thereof  should  be  onerous,  or  if  it  shall 
not  have  been  possible  to  ascertain  its  lawful  owners  within  a  period  of  one  year. 

In  both  cases,  the  publicity  and  formalities  prescribed  by  article  579  shall 
be  observed,  and  the  net  proceeds  of  the  sale  shall  be  deposited  in  a  place  which 
is  safe,  in  the  opinion  of  the  judge  or  court,  for  delivery  to  the  lawful  owners  thereof  i). 

Fifth  Title.    Proof  and  adjustment  of  average. 
First  Section.    Provisions  common  to  all  classes  of  average. 

846.  The  persons  interested  in  the  proof  and  adjustment  of  average  may 
mutually  agree  and  bind  themselves  at  any  time  in  regard  to  the  liability,  adjust- 
ment, and  payment  thereof. 

In  the  absence  of  agreements,  the  following  rules  shall  be  observed:  1.  The 
proof  of  the  average  shall  be  made  at  the  port  where  any  repairs,  if  necessary,  are 
made,  or  at  the  port  of  discharge  2);  —  2.  The  liquidation  shall  be  effected  in 
the  port  of  discharge,  if  a  Cuban  port ;  —  3.  If  the  average  shall  have  occurred 
outside  the  jurisdictional  waters  of  Cuba  or  the  cargo  shall  have  been  sold  in  a 
foreign  port,  by  reason  of  arrival  under  stress,  the  liquidation  shall  be  effected 
in  the  port  of  such  arrival ;  —  4.  If  the  average  shall  have  occurred  near  the  port 
of  destination,  in  such  manner  as  to  permit  of  such  port  being  made,  the  opera- 
tions refered  to  in  the  first  and  second  rules  hereof  shall  be  there  effected. 

847.  Both  in  the  event  of  the  adjustment  of  the  average  being  made  pri- 
vately under  a  previous  agreement,  as  in  the  event  of  the  judicial  authority  taking 
part  therein  on  the  petition  of  any  of  the  persons  interested  who  may  disagree, 
all  of  the  latter  shall  be  cited  and  heard  if  they  shall  not  have  waived  this  right. 

If  they  should  not  be  present  or  not  have  a  legal  representative,  the  adjust- 
ment shall  be  made  by  the  Consul,  in  a  foreign  port,  and  where  there  is  no  Consul, 

1)  The  sale  and  deposit  referred  to  in  this  article  shall  be  made  in  the  manner  indicated 
in  notes  to  arts.  248  and  269. 

2)  This  proof  shall  be  made  in  the  following  manner:  The  master  of  the  vessel  shall,  within 
twenty-four  hours  after  arrival  at  the  port  of  discharge,  as  determined  in  article  624  of  the  Code 
of  Commerce,  submit  to  the  judge  a  written  protest,  making  a  brief  statement  of  what  occurred 
on  the  voyage  according  to  the  log-book,  praying  for  leave  to  open  the  hatches,  and  designating 
the  expert  who  is  to  attend  the  proceedings  on  his  behalf.  To  this  petition  he  shall  attach  the 
record  of  the  proceedings  upon  his  protest,  which  may  have  been  had  at  his  request  in  another 
port  into  which  he  may  have  put.  (See  note  to  art.  822. )  Upon  the  presentation  of  the  petition  the 
judge  shaU,  on  the  same  day,  if  possible,  after  citing  and  hearing  the  persons  interested  who  may 
be  present,  or  their  consignees,  take  the  testimony  of  the  members  of  the  crew  and  passengers 
■which  he  may  consider  necessary  as  to  the  facts  related  by  the  master,  and  upon  concluding  his 
investigation,  shall  grant  permission  for  the  hatches  to  be  opened.  The  latter  shall  be  opened 
iu  the  presence  of  the  actuary,  of  the  experts  and  the  master  of  the  vessel,  the  shippers  and  con- 
signees being  permitted  to  be  present;  and  after  the  cargo  shall  have  been  surveyed  by  the 
experts,  the  proper  minutes  shall  be  drawn  and  shall  be  signed  by  all  present.  If  the  experts 
should  disagree,  the  judge  shall  select  a  third  by  lot.  After  the  hatches  shall  have  been  opened 
and  the  condition  of  the  cargo  established,  in  order  to  permit  of  the  classification,  investigation, 
and  adjustment  of  the  average  and  the  amount  thereof,  the  judge  shall  call  on  the  master  of  the 
vessel  and  the  persons  interested  or  their  consignees,  to  appoint  experts  within  the  term  of  24 
hours,  with  the  warning  that  if  they  fail  to  do  so  they  will  be  appointed  by  the  court.  The  master 
shall  appoint  one  expert  for  each  class  of  goods  to  be  examined,  the  persons  interested  or  consignees 
shall  appoint  another,  and  the  judge  shall  select  a  third  by  lot,  in  the  event  of  disagreement. 
(Articles  2092,  2093,  2095  and  2132  of  the  Law  of  Civil  Procedure.) 

The  Supreme  Court  of  Spain  held  in  a  decision  of  June  30,  1874,  that  by  a  port  of  discharge 
is  understood  the  port  for  which  the  vessel  is  bound  as  the  terminus  of  her  voyage,  where  it  ends, 
in  which  she  concludes  her  discharge,  even  though  the  vessel  carries  cargo  for  different  points 
on  her  route. 
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by  the  judge  or  court  of  competent  jurisdiction,  according  to  the  laws  of  the  country 
and  for  the  account  of  whom  it  may  concern. 

If  the  representative  be  a  person  known  in  the  place  where  the  adjustment 
is  made,  his  intervention  shall  be  admitted  and  produce  legal  effect,  even  though 
his  only  authority  be  a  letter  from  the  ship's  husband,  the  freighter,  or  the  insurer. 

848.  Actions  relating  to  average  shall  not  be  admitted  if  it  does  not  exceed 
five  per  cent,  of  the  interest  which  the  claimant  may  have  in  the  vessel  or  in  the 
cargo,  if  gross  average  be  involved,  and  one  per  cent,  of  the  goods  damaged,  if  par- 
ticular average,  the  cost  of  appraisal  being  deducted  in  either  case,  in  the  absence 
of  an  agreement  to  the  contrary. 

849.  Interest  shall  not  accrue  on  account  of  delay,  on  the  damages,  average, 
loans  on  bottomry  and  respondentia,  and  their  premiums,  and  any  other  losses, 
until  three  days  after  the  adjustment  shall  have  been  concluded,  and  the  persons 
interested  in  the  vessel,  in  the  cargo,  or  in  both,  advised  thereof. 

850.  If,  as  a  consequence  of  one  or  more  accidents  of  the  sea,  the  vessel,  or 
her  cargo,  or  both,  should  suffer  general  and  particular  average  on  the  same  voyage, 
the  expenses  and  damages  pertaining  to  each  class  of  average  shall  be  determined 
separately  at  the  port  where  the  repairs  may  be  made,  or  where  the  merchandise 
may  be  discharged,  sold,  or  disposed  of. 

For  this  purpose,  masters  shall  be  obhged  to  require  the  expert  appraisers 
and  the  shipwrights  who  make  the  repairs,  as  well  as  the  persons  who  appraise 
or  participate  in  the  unloading,  care,  sale  or  disposal  of  the  merchandise,  to  set 
forth  accurately  and  separately  in  their  appraisals  or  estimates  and  accounts,  the 
damages  and  expenses  pertaining  to  each  class  of  average,  and  under  each  class 
of  average,  those  pertaining  to  the  vessel  and  those  pertaining  to  the  cargo,  stating 
also  separately  whether  there  are  or  are  not  damages  due  to  inherent  defects  in 
the  things,  and  not  to  an  accident  of  the  sea;  and  if  there  should  be  expenses 
common  to  the  different  classes  of  average  and  to  the  vessel  and  her  cargo,  the 
amount  corresponding  to  each  item  must  be  calculated  and  set  forth  separately. 

Second  Section.    Adjustment  of  general  average. 

851.  At  the  instance  of  the  master,  the  adjustment,  liquidation  and  apportion- 
ment of  the  general  average  shall  be  proceeded  with  privately,  with  the  consent 
of  all  the  persons  interested. 

To  this  end  the  master  shall,  within  forty-eight  hours  after  the  arrival  of  the 
vessel  in  port,  call  a  meeting  of  all  the  persons  interested  to  decide  whether  the 
adjustment  or  liquidation  of  the  general  average  is  to  be  made  by  experts  and 
adjusters  appointed  by  themselves,  in  which  case  this  shall  be  done,  if  all  the  persons 
interested  should  agree  thereto. 

If  it  not  is  possible  to  reach  an  agreement,  the  master  shall  apply  to  the 
Judge  or  court  of  competent  jurisdiction,  which  shall  be  that  of  the  port  where 
such  proceedings  are  to  be  had  in  accordance  with  the  provisions  of  this  Code,  or 
to  the  Consul  of  Cuba,  if  there  is  one,  or  otherwise  to  the  local  authority,  when 
they  are  to  be  had  in  a  foreign  port. 

852.  If  the  master  should  fail  to  comply  with  the  provisions  of  the  foregoing 
article,  the  ship's  husband  or  the  shippers  shall  demand  the  adjustment,  without 
prejudice  to  any  action  which  may  he  to  recover  damages. 

853.  The  experts  appointed  by  the  persons  interested  or  by  the  judge  or 
court,  having  accepted  such  appointment,  shaU  proceed  to  survey  the  vessel  and 
ascertain  the  repairs  she  requires,  and  estimate  their  cost,  separating  these  losses 
and  damages  from  those  due  to  an  inherent  defect  in  the  things. 

The  experts  shall  also  decide  whether  the  repairs  can  be  made  immediately, 
or  whether  it  is  necessary  to  unload  the  vessel  in  order  to  examine  and  repair  her. 

With  regard  to  the  merchandise,  if  the  damage  is  perceptible  at  a  glance, 
it  must  be  surveyed  before  delivery  thereof.  If  not  apparent  at  the  time  of  the 
discharge,  the  survey  may  be  made  after  delivery,  provided  it  be  done  within 
forty-eight  hours  after  unloading,  and  without  prejudice  to  the  additional  evidence 
the  experts  may  deem  advisable i). 

1)  If  the  persons  interested  have  not  had  a  previous  agreement  and  should  fail  to 
come  to  an  agreement  as  to  the  adjustment  of  the  average,  therefore  making  the  intervention 
of  the  court  necessary,  after  the  appointment  of  the  experts  referred  to  in  the  last  part  of  the 
preceding  note,  the  judge  shall  allow  them  a  brief  time  in  which  to  render  a  report,  wherein  they 
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854.  The  valuation  of  the  objects  which  are  to  contribute  to  the  general 
average,  and  that  of  the  objects  which  have  suffered  the  damage,  shall  be  made 
in  accordance  with  the  following  rules:  1.  The  merchandise  salved  which  is  to 
contribute  to  the  general  average  shall  be  valued  at  the  current  price  thereof  at 
the  port  of  discharge,  less  freight,  customs  duties,  and  cost  of  unloading,  according 
to  what  an  actual  inspection  thereof  may  show,  without  considering  the  contents 
of  the  bills  of  lading,  in  the  absence  of  an  agreement  to  the  contrary;  —  2.  If  the 
adjustment  is  to  be  made  at  the  port  of  departure,  the  value  of  the  merchandise 
shipped  shall  be  governed  by  the  purchase  price  plus  all  expenses  until  it  is  put 
on  board,  but  excluding  the  insurance  premium;  —  3.  If  the  merchandise  should 
be  damaged,  it  shall  be  appraised  at  its  actual  value;  —  4.  If  the  voyage  shall  have 
been  interrupted,  if  the  merchandise  shall  have  been  sold  in  a  foreign  country, 
and  if  it  shall  not  be  possible  to  adjust  the  average,  the  value  of  the  merchandise 
at  the  port  of  arrival,  or  the  net  proceeds  of  the  sale  thereof,  shall  be  taken  as  the 
contributing  amount;  —  5.  The  merchandise  lost  which  may  constitute  the  general 
average,  shall  be  appraised  at  the  value  merchandise  of  the  same  class  may  have 
at  the  port  of  discharge,  provided  the  class  and  quality  thereof  are  shown  in  the 
biUs  of  lading;  if  they  shall  not  appear,  the  invoices  of  purchase  issued  in  the  port 
of  shipment  shall  be  taken  as  a  basis,  adding  thereto  subsequent  expenses  and 
freights;  —  6.  The  masts  cut,  the  sails,  cables,  and  other  apparel  of  the  ship 
destroyed  for  the  purpose  of  saving  her,  shall  be  appraised  at  their  current  value, 
deducting  one-third  as  the  difference  between  the  value  of  the  new  and  the  old.  — 
This  reduction  shall  not  be  made  in  regard  to  the  anchors  and  chains;  —  7.  The 
vessel  shall  be  appraised  at  her  actual  value  in  the  condition  in  which  she  may 
be;  —  8.  Fifty  per  cent,  of  the  freights  shall  be  considered  as  contributing  capital. 

855.  Merchandise  loaded  on  the  upper  deck  of  the  vessel  shall  contribute  to 
gross  average  if  saved;  but  no  right  to  compensation  shall  lie  if  it  shall  have  been 
jettisoned  for  the  general  safety,  except  when  the  Maritime  Ordinances  permit 
its  shipment  in  this  manner  in  the  coastwise  trade. 

The  same  shall  apply  to  merchandise  on  board  which  is  not  shown  to  be 
covered  by  the  bills  of  lading  or  inventories,  as  the  case  may  be. 

In  any  event,  the  shipowner  and  the  master  shall  be  liable  to  the  shippers 
for  the  damages  due  to  the  jettison,  if  the  stowing  on  the  upper  deck  shall  have 
been  made  without  the  consent  of  the  latter. 

856.  The  provisions  and  munitions  of  war  which  the  vessel  may  have  on 
board,  and  the  inner  and  outer  clothing  of  the  master,  officers,  and  crew  shall  not 
contribute  to  general  average. 

shall  classify  the  average,  enumerating  as  precisely  as  possible:  1.  The  simple  or  particular 
average;  2.  the  gross  or  general  average.  —  This  report  shall  be  open  to  pubHc  inspection  in 
the  office  of  the  clerk  of  the  court  for  a  period  of  three  days,  within  which  the  persons  interested 
may  appear  before  the  court  clerk  and  state  the  reasons  they  may  have  for  objecting  thereto. 
. —  If  any  of  the  parties  should  not  accept  the  report  of  the  experts,  the  judge  shall,  on  the  day 
following  the  expiration  of  the  period  mentioned,  cite  the  persons  interested  to  appear  in  court 
for  a  hearing  on  the  following  day,  at  which  they  shall  state  what  they  may  deem  necessary, 
the  proper  record  being  made  of  all  the  proceedings.  —  Thereupon  the  judge  shall  render  his 
decision  within  two  days.  —  From  this  decision  an  appeal  lies  for  a  review  but  not  for  »  stay 
of  the  proceedings.  —  If  all  of  the  persons  interested  shall  have  accepted  the  expert  report  on 
the  adjustment  of  the  average,  or  if  the  order  referred  to  in  the  preceding  paragraph  shall  have 
issued,  the  judge  shall  order  the  same  experts  to  apportion  and  adjust  the  gross  or  general 
average.  —  To  permit  of  this  apportionment  being  made,  the  experts  shall  prepare  four  state- 
ments: the  first  including  the  damages  and  expenses  which  they  may  consider  general  average, 
or  the  sum  of  the  average ;  the  second,  the  things  subject  to  the  contribution  for  general  average, 
or  the  sum  assessable ;  the  third,  the  apportionment  of  the  sum  of  the  average  among  the  things 
subject  to  contribution;  and  the  fourth,  the  cash  contributions  and  reimbursements.  If  the 
experts  should  not  conclude  their  duties  within  the  term  which  may  have  been  allowed  them, 
the  judge  shall  on  his  own  initiative  urge  them  to  do  so.  —  Upon  the  submission  by  the  experts 
of  the  four  statements  referred  to,  they  shall  be  open  to  the  public  for  a  period  of  six  days  in 
the  office  of  the  clerk  of  the  court,  in  order  that  the  persons  interested  may  appear  before  the 
clerk  and  state  any  reasons  they  may  have  for  objecting  to  such  statements.  If  all  of  the  persons 
interested  should  agree,  the  judge  shall  approve  the  apportionment.  And  if,  on  account  of 
disagreement,  the  judge  should  have  ordered  the  appearance  of  the  persons  objecting,  he  shall 
make  an  order  within  tliree  days  approving  the  apportionment  as  made  by  the  experts  or  with 
the  modifications  which  he  may  deem  just.  From  this  order  an  appeal  lies  both  for  a  review 
and  a  stay  of  the  proceedings.    (Articles  2095  to  2104  of  the  Law  of  Civil  Procedure.) 
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The  inner  and  outer  clothing  used  by  the  shippers,  supercargoes  and  passengers 
who  may  be  on  board  at  the  time  of  the  jettison,  shall  also  be  excepted. 

Nor  shall  the  goods  jettisoned  contribute  to  the  payment  of  general  average 
occurring  to  the  goods  salved  in  a  different  and  subsequent  risk. 

857.  After  the  conclusion  of  the  valuation  by  the  experts  of  the  goods  salved 
and  of  those  lost  which  constitute  the  general  average,  and  after  any  necessary 
repairs  to  the  vessel  shall  have  been  made,  and  if  made,  after  the  approval  of  the 
bills  therefor  by  the  persons  interested  or  by  the  judge  or  court,  the  entire  record 
of  the  proceedings  shall  be  handed  over  to  the  adjuster  appointed,  in  order  that 
he  may  make  the  apportionment  of  the  average i). 

858.  In  order  to  make  the  adjustment,  the  adjuster  shall  examine  the  protest 
of  the  master,  and  verify  it  by  the  log-book,  if  necessary,  and  all  the  contracts 
which  may  have  been  entered  into  between  the  persons  interested  in  the  average, 
the  appraisals,  the  expert  surveys,  and  the  bills  for  the  repairs  made.  If  this  exam- 
ination should  result  in  his  finding  some  defect  in  the  proceedings  which  might 
prejudice  the  rights  of  the  persons  interested  or  affect  the  liability  of  the  master, 
he  shall  call  attention  thereto  in  order  that  it  may  be  corrected,  if  possible,  and 
otherwise  he  shall  set  it  forth  in  the  preliminaries  of  the  adjustment. 

He  shaU  thereupon  proceed  to  apportion  the  average,  for  which  purpose  he 
shall  determine:  1.  The  contributing  capital,  which  he  shall  determine  by  the  value 
of  the  cargo,  in  accordance  with  the  rules  estabHshed  in  article  854;  —  2.  The  value 
of  the  vessel  in  her  actual  condition,  according  to  the  judgment  of  experts;  — 
3.  The  fifty  per  cent,  of  the  amount  of  the  freights,  reserving  the  remaining  fifty 
per  cent,  for  the  wages  and  maintenance  of  the  crew. 

The  amount  of  the  general  average  having  been  determined  in  accordance 
with  the  provisions  of  this  Code,  it  shall  be  apportioned  among  the  goods  which  are 
to  pay  the  same. 

859.  The  insurers  of  the  vessel,  of  the  freights,  and  of  the  cargo,  shall  be 
obliged  to  pay  towards  general  average  the  amount  which  may  be  apportioned 
to  each  of  the  objects  respectively. 

860.  If,  notwithstanding  the  jettison  of  the  merchandise,  the  cutting  down 
of  masts,  ropes  and  tackle,  the  vessel  shall  be  lost  running  the  same  risk,  no  con- 
tribution whatsoever  by  reason  of  general  average  shall  lie. 

The  owners  of  the  goods  salved  shall  not  be  liable  for  compensation  for 
those  jettisoned,  lost  or  damaged. 

861.  If,  after  the  vessel  shall  have  been  saved  from  the  peril  which  gave  rise 
to  the  jettison,  she  should  be  lost  through  another  accident  occurring  during  the 
voyage,  the  goods  salved  and  remaining  from  the  first  peril  shall  remain  subject 
to  the  contribution  for  general  average,  according  to  their  value  in  the  condition  in 
which  they  may  be  at  the  time,  deducting  the  expenses  incurred  in  the  salving  thereof. 

862.  If  notwithstanding  the  vessel  and  the  cargo  having  been  saved  as  a 
consequence  of  the  cutting  down  of  the  masts  or  other  damage  deliberately  caused 
to  the  vessel  with  such  end  in  view,  the  merchandise  should  subsequently  be  lost 
or  stolen,  the  master  cannot  require  the  shippers  or  consignees  to  contribute  to 
the  payment  of  the  average,  unless  the  loss  shall  have  been  due  to  an  act  of  the 
owner  or  consignee. 

86.'{.  If  the  oT^Tier  of  the  goods  jettisoned  should  recover  them  after  having 
received  compensation  for  general  average,  he  shall  be  obUged  to  return  to  the 
master  and  to  the  other  persons  interested  in  the  cargo  the  amount  he  may  have 
received,  less  the  amount  of  the  damage  caused  by  the  jettison  and  the  cost  of  their 
recovery. 

In  the  latter  case,  the  amount  returned  shall  be  apportioned  between  the 
vessel  and  the  persons  interested  in  the  cargo,  in  the  same  proportion  in  which 
they  may  have  contributed  to  the  payment  of  the  average. 

864.  If  the  owner  of  the  goods  jettisoned  should  recover  them  without  having 
demanded  any  compensation,  he  shall  not  be  obliged  to  contribute  to  the  payment 
of  the  general  average  which  may  have  been  suffered  by  the  remainder  of  the 
cargo  after  the  jettison. 

865.  The  apportionment  of  the  general  average  shall  not  be  binding  until 
it  shall  have  been  agreed  to,  or  if  not  agreed  to,  until  it  shall  have  been  approved 

1)  With  regard  to  the  apportionment  and  adjustment,  see  preceding  note. 
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by  the  judge  or  court  after  an  examination  of  the  adjustment  and  a  hearing  of  the 
persons  interested  who  may  be  present,  or  of  their  legal  representatives. 

866.  After  the  approval  of  the  adjustment,  it  shall  be  the  duty  of  the  master 
to  collect  the  amounts  apportioned,  and  he  shall  be  liable  to  the  owners  of  the 
goods  damaged  for  any  loss  they  may  sustain  through  his  negligence  or  delay i). 

867.  If  the  contributors  should  fail  to  pay  the  amount  of  the  assessment 
within  three  days  after  having  been  called  on  to  do  so,  proceedings  shall  be  in- 
stituted against  the  goods  salved  at  the  request  of  the  master,  until  a  sufficient 
amount  thereof  shall  be  sold  to  cover  the  payment^). 

868.  If  the  person  interested  lq  receiving  the  goods  salved  shall  not  give  a 
bond  in  a  sufficient  amount  to  secure  the  payment  of  the  amount  corresponding 
to  general  average,  the  master  may  delay  the  delivery  thereof  until  payment  shall 
have  been  made. 

Third  Section.    Adjustment  of  particular  average. 

869.  The  adjusters  which  the  judge  or  court  or  the  persons  interested  may 
appoint,  according  to  the  cases,  shall  make  the  examination  and  appraisal  of  the 
average  in  the  manner  prescribed  in  article  853,  and  in  rules  "2  to  7  of  article  854,  ia 
so  far  as  they  may  be  applicable  thereto. 


Fourth  Book.   Suspensions  of  payment,  bankruptcies,  and 

prescription. 

First  Title.    Suspensions  of  payment  and  bankruptcies  in  general.^) 

First  Section.    Suspensions  of  payment  and  effects  thereof. 

870.  A  merchant  who,  possessing  sufficient  property  to  cover  all  his  lia- 
bilities, foresees  the  impossibility  of  meeting  them  on  the  dates  of  their  respective 
maturity,  may  suspend  payment,  and  such  state  of  suspension  shall  be  declared 
by  the  judge  of  first  instance  of  Ids  domicile,  in  the  terms  and  with  the  requisites 
prescribed  in  this  Act*). 

A  merchant  may  also  suspend  payment  if  on  account  of  unfortunate  circum- 
stances beyond  his  control,  he  should  lack  sufficient  funds  with  which  to  meet 
his  debts  in  full. 

In  the  latter  case  he  shall  be  obliged  to  give  security  that  he  wUl  pay  at  least  fifty 
per  cent,  of  the  claims  which  are  not  privileged  nor  secured  by  pledge  or  mortgage. 

The  security  may  be  in  cash,  or  in  the  form  of  a  mortgage  or  pledge,  and  a 
personal  bond  may  be  allowed  if  the  surety  is  a  merchant  or  private  individual 
owning  an  establishment  or  real  property  which  has  been  registered,  against  which 
the  obligation  contracted  by  the  surety  shall  be  recorded. 

A  merchant  who  shall  apply  for  a  respite  only,  shall  furnish  security  equi- 
valent to  fifty  per  cent,  of  his  habihties,  to  secure  the  performance  of  his  agreement  S). 

1)  If  the  master  of  the  vessel  should  fail  to  comply  with  this  obMgation,  the  owners  of  the 
goods  damaged  may  apply  to  the  judge  to  have  him  compelled  to  do  so.  In  such  case  the  judge 
shall  order  the  master  to  collect  the  amounts  apportioned  within  the  brief  period  he  may  allow 
him  for  the  purpose,  warning  him  that  he  will  be  held  liable  for  delay  or  negligence  on  his  part. 
(Articles  2105  and  2106  of  the  Law  of  Civil  Procedure.) 

2)  For  this  purpose  the  master  must  apply  to  the  judge  for  the  deposit  and  public  sale 
of  the  goods  saved  to  the  amount  necessary  to  cover  the  unpaid  assessments.  This  deposit 
and  sale  must  be  made  in  the  manner  prescribed  in  note  No.  to  art  248. 

3)  This  entire  Section,  consisting  of  articles  870  to  873,  both  inclusive,  was  amended  by 
Article  I  of  the  Act  of  Congress  of  June  24,  1911,  and  the  text  as  amended  is  that  which  appears 
herein.  The  additional  provisions  of  the  said  Act  of  Congress  are  inserted  at  the  end  of  this  Section. 

*)  The  reference  is  to  the  Act  mentioned  in  the  preceding  note. 

S)  The  court  having  declared  the  suspension  of  payment  in  accordance  with  the  provisions 
of  this  article,  it  is  not  possible  under  the  law  to  apply  for  and  much  less  obtain  an  adjudication 
of  bankruptcy,  unless  the  proceedings  should  be  terminated  for  some  of  the  causes  prescribed 
in  the  law.    (Decision  of  the  Supreme  Court  of  Spain  of  October  4,  1889.) 

By  a  decision  of  January  4,  1891,  the  same  court  held  that  under  the  provisions  of  this 
article  the  state  of  suspension  of  payment  of  a  merchant  constitutes  a  condition  incompatible 
with  a  simultaneous  state  of  bankruptcy. 
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871.  A  merchant  may  also  suspend  payment  under  the  conditions  stated 
in  the  foregoing  article,  within  forty-eight  hours  following  the  maturity  of  an 
obligation  which  he  may  have  failed  to  meet  and  for  the  payment  of  which  demand 
may  have  been  made  on  him  judicially  or  through  a  notary. 

872.  A  merchant  or  association  which  shall  desire  to  be  adjudged  in  a  state 
of  suspension  of  payment  shall  be  obliged  to  comply  with  the  following  requisites: 
1.  He  shall  file  a  petition  signed  by  an  attorney-at-law,  requesting  that  he  be 
adjudged  in  a  state  of  suspension  of  payment,  explaining  the  reasons  compelling 
him  to  take  such  steps  and  stating  that  he  is  included  under  one  of  the  cases 
mentioned  in  article  870  or  871  of  the  Code  of  Commerce;  —  2.  He  shall  furnish 
the  proper  security  in  accordance  with  the  provisions  of  article  870  of  the  Code 
of  Commerce;  —  3.  He  shall  armex  a  detailed  inventory  of  his  property  and 
the  balance  sheet  of  the  assets  and  liabilities  of  the  firm  or  establishment.  In  the 
case  of  article  871  of  the  Code  of  Commerce,  if  the  merchant  shall  not  be  able  to 
furnish  a  detailed  inventory  of  his  property  on  account  of  the  nature  or  extent 
of  his  business,  he  shall  apply  for  a  term,  which  shall  not  exceed  five  days,  in  which 
to  complete  it ;  —  4.  He  shall  file  a  list  of  his  creditors,  swearing  that  those  appearing 
therein  are  the  only  creditors  he  has,  and  clearly  stating  their  addresses  as  well 
as  the  amounts  of  their  claims;  —  5.  He  shall  prove  that  he  is  registered  as  a  mer- 
chant in  the  proper  Commercial  Registry,  and  if  it  is  an  association  which  applies 
for  the  suspension,  the  petition  shall  also  be  accompanied  by  the  resolution  of 
a  majority  of  the  members  thereof  that  the  association  suspends  payment;  —  6.  He 
shall  accompany  the  proposition  of  respite  he  submits  to  his  creditors ,  which 
cannot  exceed  three  years,  in  the  absence  of  a  unanimous  agreement  on  the  part 
of  the  creditors  to  the  contrary,  or  the  proposition  for  composition,  in  a  proper 
case,  and  as  many  copies  thereof  as  there  may  be  creditors;  —  7.  The  merchant 
shall  designate  the  person  who  is  to  represent  him  on  the  committee  of  examination 
mentioned  in  article  VII i);  —  8.  He  shall  deposit  with  the  clerk  of  the  court  which 
is  to  act  in  the  proceedings,  a  sum  which  shall  exceed  ten  per  cent,  of  the  approxi- 
mate amount  to  be  used  in  the  execution  of  letters  rogatory  or  commissions  and 
notices  of  all  kinds  to  be  issued  and  published  for  the  citation  of  the  creditors  2). 

873.  The  provisions  of  articles  870  to  872  shaU  apply  to  the  suspension  of 
payment  by  associations  and  enterprises  not  included  under  article  930. 

In  order  that  the  companies  not  comprised  in  article  930  may  be  adjudged 
in  a  state  of  suspension  of  payment,  a  resolution  adopted  by  a  majority  of  the 
members  at  a  general  meeting  specially  called  for  the  purpose  within  the  term 
mentioned  in  article  871,  shall  be  necessary.  The  date  for  the  general  meeting 
shall  be  set  for  the  earUest  possible  time  under  the  by-laws  or  articles  of  copart- 
nership. 

Additional  provisions  of  the  Act  of  Congress  of  June  24,   191 1. 

II.  From  the  moment  the  debtor  shall  suspend  payment,  observing  the  pro- 
visions of  this  Act,  no  creditor  shall  be  permitted  to  institute  execution  proceedings, 
nor  bring  personal  actions,  nor  seek  to  enforce  liens  or  prior  rights  upon  the  pro- 
perty of  the  person  who  has  suspended  payment,  without  prejudice  to  the  rights 
of  the  creditors  mentioned  in  article  III. 

III.  Private  agreements  between  the  person  who  has  suspended  payments 
and  any  of  his  creditors  shall  be  void. 

A  creditor  making  such  agreements  shall  forfeit  his  rights  and  the  debtor 
shall  be  considered  a  fraudulent  bankrupt. 

IV.  The  obligation  contracted  by  a  merchant  after  he  shall  have  been  adjudged 
in  a  state  of  suspension  of  payment,  shall  not  prejudice  the  preferred  right  of  the 
creditors  who  may  have  approved  the  agreement. 

V.  Upon  presentation  of  the  petition  with  the  requisites  mentioned  in  ar- 
ticles 870  to  873,  in  the  respective  cases,  the  court  shall,  within  the  following  three 

1)  Of  the  Act  of  Congress  referred  to.    See  p.  187. 

2)  After  the  agreement  between  a  merchant  who  has  suspended  payment  and  his  creditors 
has  been  approved,  it  shall  be  binding  both  on  the  debtor  and  the  creditors  whose  claims  ante- 
date such  declaration,  even  though  they  do  not  appear  on  the  balance  sheet  and  have  not  taken 
part  in  the  proceedings,  if,  having  been  advised  of  the  approval  of  the  agreement,  they  shall 
not  have  objected  thereto  within  the  term  prescribed  by  the  law.  (Decision  of  the  Supreme 
Court  of  Spain,  December  5,  1891.) 
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days,  order  the  petitioner  to  furnish  the  security,  and  after  it  shall  have  been 
furnished,  the  court  shall  make  an  order  directing  a  provisional  adjudication  of 
a  state  of  suspension  of  payment.  An  appeal  lies  from  this  order  for  review  but 
not  for  a  stay  of  proceedings,  unless  the  petition  shall  be  denied,  when  it  shall 
also  operate  to  stay  the  proceedings. 

VI.  In  the  same  decree  whereby  the  suspension  of  payment  is  provisionally 
declared,  the  court  shall  make  the  following  orders:  1.  That  the  establishment  of 
the  debtor  be  placed  immediately  in  the  hands  of  a  receiver,  appointing  as  tem- 
porary receiver  a  merchant  of  the  locality  who  is  not  one  of  the  creditors,  to  super- 
vise the  operations,  accounting  and  conduct  of  the  debtor  until  the  creditors  shall 
take  the  proper  action;  —  2.  It  shall  call  a  meeting  of  the  creditors  residing  in  the 
locality  to  elect,  within  a  period  of  three  days,  by  a  majority  vote,  one  of  them- 
selves or  a  third  person,  to  verify  the  assets  and  liabilities  of  the  merchant  who 
has  suspended  payment,  with  the  assistance  of  a  merchant  designated  by  the 
debtor  and  another  appointed  by  the  court;  —  3.  It  shall  direct  that  the  order 
relating  to  the  suspension  be  communicated  to  the  Commercial  Registrar  for  record 
on  the  proper  sheet,  and  also  to  the  registrar  of  property  in  order  that  a  cautionary 
notice  thereof  may  be  entered  in  such  registry  against  the  real  property  or  property 
rights  which  may  be  recorded  in  the  name  of  the  debtor  for  the  purposes  of  ar- 
ticle XXX;  —  4.  In  the  case  provided  for  in  the  last  paragraph,  subdivision  3 
of  article  872  of  the  Code  of  Commerce,  it  shall  grant  the  merchant  a  period  of 
five  days  within  which  to  complete  the  inventory  presented. 

VII.  The  verification  mentioned  in  the  second  subdivision  of  the  preceding 
article  and  the  report  thereon  shall  be  made  within  fifteen  days  after  the  appoint- 
ment of  the  commissioner  by  the  creditors,  and  for  the  purpose  of  performins  their 
duties  the  commissioners  shall  proceed  to  the  warehouses  and  dependencies  of 
the  debtor  and  take  possession  of  his  books,  correspondence  and  papers,  which 
shall  remain  in  the  custody  of  the  court  clerk  taking  part  in  the  proceedings  until 
such  report  shall  be  rendered.  The  commissioners  may  make  the  general  exam- 
ination of  the  books  referred  to  in  article  46  of  the  Code  of  Commerce,  which 
is  hereby  extended  to  suspensions  of  payment.  The  term  indicated  may,  in  cases 
of  comphcation  or  other  cause,  be  extended  to  thirty  days,  in  the  discretion  of 
the  judge. 

The  report  of  the  commissioners  shall  cover  the  following  points: 

The  correctness  of  the  assets  and  liabihties,  as  shown  by  the  balance  sheet. 

The  fact  that  the  accounting  has  been  conducted  in  accordance  with  the  law, 

and  the  lack  of  formality  or  the  inexactness  noted,  and  the  truth  or  inexactness 

of  the  causes  alleged  as  the  reason  for  the  suspension. 

VIII.  The  receiver  shall,  within  the  term  mentioned  in  the  preceding  article, 
report  to  the  judge  whether,  in  view  of  the  conduct  of  the  debtor,  he  considers 
him  deserving  of  the  benefits  of  the  suspension. 

The  court,  after  considering  the  reports  submitted  to  it  by  the  receiver,  shall, 
in  a  necessary  case,  adopt  the  measures  which  may  be  proper  to  prevent  the  debtor 
squandering  his  property  to  the  prejudice  of  his  creditors. 

IX.  The  receiver  and  the  commissioners  shall  receive  compensation,  which 
shall  be  paid  by  the  debtor,  the  amount  of  which  shall  be  governed  by  the  work 
they  may  do  and  other  attendant  circumstances,  and  shall  be  fixed  by  the  court 
without  recourse. 

X.  The  meeting  referred  to  in  the  second  paragraph  of  article  VI  may  be 
attended  by  the  creditors  of  other  localities  and  by  the  attorneys  and  represen- 
tatives of  creditors  residing  abroad,  provided  they  all  previously  estabUsh  then- 
capacity. 

If  there  should  be  no  creditors  in  the  locaUty  or  if  they  should  not  appear 
at  the  hearing,  and  if  the  persons  referred  to  in  the  preceding  paragraph  should 
not  voluntarily  appear  either,  it  shall  be  understood  that  the  creditors  accept  the 
commissioner  who  may  be  designated  by  the  court  to  verify  the  balance  sheet, 
and  such  office  cannot  be  renounced  except  for  a  good  cause,  and  after  the  appoint- 
ment of  a  substitute  by  the  court. 

XI.  If,  in  view  of  the  reports  mentioned  in  Articles  VII  and  VIII,  the  court 
should  hold  that  the  temporary  order  should  be  affirmed,  he  shall  within  three 
days  following  the  expiration  of  the  period  mentioned  in  article  VII,  make  an 
order  affirming  the  state  of  suspension  of  payment. 
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Otherwise  it  shall  deny  the  petition,  shall  dismiss  the  proceedings,  and  order 
the  return  of  the  security  to  the  debtor. 

XII.  In  the  same  order  whereby  the  state  of  suspension  of  payment  is  affirmed, 
a  general  meeting  of  the  creditors  shall  be  caUed  for  a  day  certain,  within  a  term 
not  exceeding  one  month,  if  aU  of  the  creditors  shall  reside  in  Cuba,  or  four  months, 
if  there  should  be  any  creditors  residing  in  foreign  countries  and  the  time  which 
may  be  necessary  for  the  proper  citation  of  such  creditors  within  the  periods  men- 
tioned shall  be  granted. 

The  citation  shall  be  made  in  the  manner  prescribed  by  the  Law  of  Civil  Pro- 
cedure, being  served  personally  or  by  writ  upon  the  creditors  residing  in  the 
locahty,  and  by  letters  rogatory  or  other  legal  means  upon  those  who  reside  else- 
where, and  have  a  known  address.  Absent  creditors  shall  also  be  advised  by 
registered  letter,  the  receipt  for  which  shall  be  made  a  part  of  the  record.  The 
person  cited  shall  be  furnished  with  a  copy  of  the  proposition  of  settlement  with  the 
notice  that  he  must  appear  with  the  instrument  of  his  claim,  if  he  should  have  any. 

XIII.  AU  the  citations  of  creditors  shall  be  issued  by  the  court  on  its  own 
initiative  and  by  the  means  which  the  Law  of  Civil  Procedure  establishes  in  each- 
case,  and  the  amount  which  the  debtor  shall  have  deposited  at  the  time  of  in- 
stituting the  proceedings  shall  be  applied  to  the  payment  of  the  expenses  which 
such  citations  may  entail. 

The  court  clerk  acting  in  the  proceedings  shall  be  liable  for  any  damages  he 
may  cause  through  negligence  in  the  execution  of  the  orders  which  may  be  made 
for  the  citation  of  creditors. 

XIV.  If  there  should  be  any  creditors  whose  addresses  are  unknown,  the  debtor 
shall  state  in  Ms  petition  the  reason  for  such  address  not  being  known,  and  such 
creditors  shall  be  cited  by  means  of  notices  published  in  the  Official  Gazette  of 
the  RepubUc,  and  in  one  of  the  newspapers  of  the  City  of  Habana  which  have 
the  largest  circulation,  and  ia  one  at  the  place  where  the  proceedings  may  be  had, 
if  it  should  not  be  in  the  capital. 

XV.  Upon  the  confirmation  of  the  order  of  suspension  of  payment,  the  debtor 
shall  be  obliged  to  file  in  the  court  taking  cognizance  of  the  proceedings,  a  trial 
balance,  and  a  general  balance,  at  the  end  of  each  year;  these  documents  shall 
be  made  a  part  of  the  record,  and  may  be  examined  by  the  creditors,  who  may 
make  to  the  court  such  observations  and  objections  as  they  may  deem  proper, 
for  the  purposes  sought  to  be  attained  by  the  proceedings  in  suspension  of  payment. 

XVI.  Creditors  may  be  represented  at  the  meeting  by  third  persons  holding 
a  sufficient  power  of  attorney,  which  document  must  be  presented  and  made  a 
part  of  the  record. 

Persons  holding  proxies  from  more  than  one  person  shall  have  a  personal 
vote  only;  but  the  claims  they  represent  shall  be  taken  into  consideration  in  order 
to  form  the  majority  of  amount. 

XVII.  The  meeting  shall  be  held  on  the  day  fixed,  under  the  chairmanship  of 
the  judge  and  with  the  attendance  of  the  clerk  acting  in  the  proceedings,  the 
receiver,  the  commissioners  and  the  creditors  present.  1.  The  clerk  shall  make 
a  note  of  the  persons  present,  with  a  statement  of  the  amount  of  their  claims, 
stating  also  those  who  may  be  present  on  behalf  of  others,  after  the  judge  shall 
have  decided  on  the  sufficiency  of  their  proxies.  If  the  persons  present  shall  repre- 
sent at  least  seventy-five  per  cent,  of  the  liabilities,  the  meeting  shall  be  called 
to  order;  —  2.  The  list  of  creditors  submitted  by  the  debtor,  the  balance  sheet 
and  the  reports  of  the  commissioners  and  of  the  receiver  shall  be  read.  Thereupon 
the  allowance  of  the  claims  shall  be  discussed  and  decided,  a  majority  of  the  votes 
of  the  creditors  present  being  required  for  the  adoption  of  a  resolution  thereon, 
without  computing  the  principal.  The  creditors  excluded  may  appeal  in  accordance 
with  the  procedure  estabhshed  for  incidental  issues,  without  the  execution  of 
the  settlement  being  suspended  on  their  account,  if  it  shall  be  voted  by  the  remain- 
ing creditors;  but  the  necessary  action  shall  be  taken  in  order  that  the  amount 
of  the  claim  may  be  paid  if  allowed  by  a  final  judgment;  —  3.  The  meeting  shall 
continue  with  the  creditors  whose  claims  may  have  been  allowed,  and  the  pro- 
position of  settlement,  which  shall  be  read,  shall  immediately  be  taken  up  for 
discussion ;  —  4.  The  discussion  shall  continue  for  the  time  the  judge  may  consider 
necessary,  but  more  than  two  arguments  for  and  two  against  the  proposition 
shall  not  be  allowed,  although  the  debtor  may  take  the  floor  as  often  as  he  deems 
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it  advisable.  The  accounts  of  the  debtor  shall  be  kept  on  hand  at  the  place  of 
meeting  to  permit  of  the  verifications  necessary  to  be  made;  — ■  5.  The  debtor 
may  amend  his  proposition  or  propositions  in  view  of  the  result  of  the  discussion  or 
stand  upon  that  which  he  may  have  previously  presented.  The  judge  shal  put  it  to 
vote,  presenting  the  matter  to  be  voted  on  in  clear  and  precise  terms ;  —  6.  The 
voting  shall  always  be  by  name,  and  it  shall  be  entered  upon  the  minutes,  the 
vote  of  the  majority  being  necessary  for  the  adoption  of  resolutions.  In  order 
for  a  majority  to  be  obtained,  it  shall  be  absolutely  necessary,  first:  tha"^  there 
be  one-half  plus  one  of  the  votes  of  the  creditors  who  take  part  in  the  voting;  and 
second:  that  the  credits  of  those  whose  votes  make  up  the  majority  represent  at 
least  seventy -five  per  cent,  of  the  total  liabilities  of  the  debtor;  —  7.  After  pubh- 
cation  of  the  votes,  the  protests  which  may  be  made  against  the  vote  of  the  major- 
ity shall  be  admitted  and  made  a  matter  of  record,  and  the  proceedings  shall 
be  closed;  —  8.  At  the  same  meeting  the  creditors  shall  decide  whether  the  receiver 
is  to  continue  in  charge  of  the  commercial  affairs  of  the  debtor  until  the  terms 
of  the  settlement  shall  have  been  compUed  with,  and  in  an  affirmative  case  they 
shall  confirm  the  appointment  of  the  temporary  receiver  or  appoint  another  to 
take  his  place,  who  may  be  one  of  the  creditors;  —  9.  Minutes  shall  be  made  con- 
taining a  succinct  statement  of  all  the  proceedings  of  the  meeting,  with  the  literal 
insertion  of  the  proposition  or  propositions  of  settlement  which  may  have  been 
voted  on  and  the  votes  by  name;  and  after  having  been  read  and  approved,  they 
shall  be  signed  by  the  judge,  by  all  the  persons  who  may  have  voted,  and  by  one 
of  those  present  for  those  who  may  be  unable  to  sign,  at  their  request,  and  by  the 
clerk. 

XVIII.  The  meeting  may  be  suspended  only  by  reason  of  force  majeure  or  a 
grave  cause,  in  the  discretion  of  the  court. 

XIX.  Creditors  whose  claims  are  based  on  personal  services,  and  mortgage 
and  pledge  creditors,  need  not  attend  the  meeting  nor  take  part  in  the  voting. 

If  they  should  remain  away  from  the  meeting,  they  shall  not  be  obliged  to 
be  bound  by  the  action  taken. 

If  they  should  take  part  in  the  voting,  they  shall  be  bound  in  the  samemanner 
as  the  other  creditors. 

XX.  Neither  the  credits  of  the  wife  of  the  debtor  or  of  his  relatives  by  con- 
sanguinity or  affinity  within  the  fourth  degree,  nor  claims  based  on  such  credits 
acquired  by  assignment  or  award  during  the  year  preceding  the  suspension  of 
payment  shaU  be  computed  in  making  up  the  majority. 

XXI.  If  composition  or  reduction  be  allowed  to  the  debtor,  the  creditors  shall 
in  the  same  agreement  determine  whether  he  is  to  be  allowed  to  continue  his 
business  or  whether  it  is  to  be  placed  iato  Uquidation  at  once.  In  the  latter  case 
he  shall  not  be  permitted  to  enter  into  new  contracts  or  transactions;  and  shall 
confine  himself  to  the  conclusion  of  those  pending,  the  collection  of  his  credits 
and  the  disposal  of  his  assets  in  order  to  carry  out  the  agreement  under  the  super- 
vision of  the  receiver,  if  retained,  and,  in  a  proper  case,  with  the  authority  of 
the  court. 

If  what  is  accepted  of  the  debtor  should  be  the  payment  of  the  minimum 
dividend  mentioned  in  article  870  of  the  Code  of  Commerce,  he  shall  make  such 
payment  immediately,  in  the  absence  of  an  agreement  to  the  contrary. 

XXII.  The  proposition  of  settlement  shall  be  considered  rejected  if  a  sufficient 
number  of  creditors  to  constitute  the  meeting  shall  not  attend,  or  if  it  be  not 
supported  by  the  two  majorities  mentioned  in  rule  6  of  article  XVII  of  this  Act. 

XXIII.  If  the  meeting  should  resolve  to  reject  the  proposition  of  settlement, 
or  if  it  should  have  been  impossible  to  adopt  a  resolution  on  account  of  a  lack  of 
number  or  for  any  other  cause,  the  proceedings  shall  be  terminated  without  further 
recourse,  and  the  creditors  shaU  be  free  to  avail  themselves  of  any  rights  which 
may  vest  in  them. 

XXIV.  If  the  resolution  of  the  meeting  should  be  favorable  to  the  debtor,  and 
the  provisions  of  this  Act  shall  appear  to  have  been  comphed  with,  the  judge  shall 
approve  it  within  three  days  and  order  that  notice  thereof  be  given  and  that  it 
be  furthermore  published  in  the  Gazette.  It  shall  also  be  made  a  matter  of  record 
in  the  commercial  registry  and  in  the  registry  of  property. 

The  creditors  who  shall  not  have  attended  the  meeting  and  those  who  shall  have 
protested  against  the  resolution,  may  object  to  the  agreement  within  fifteen  days. 
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XXV.  The  only  causes  upon  which  an  objection  may  be  based  shall  be  the  follow- 
ing: 1.  Defects  in  the  manner  in  which  the  meeting  may  have  been  called  and  con- 
ducted; —  2.  Lack  of  capacity  on  the  part  of  the  persons  voting,  if  their  votes 
should  have  decided  the  majority  in  number  or  amount;  —  3.  The  presentation  by 
trickery  of  fictitious  credits  or  creditors,  the  exaggeration  of  their  amount,  the 
increase  of  the  assets  or  reduction  of  the  HabiHties,  in  order  to  assure  to  the  debtor 
a  large  amount;  —  4.  Fraudulent  understandings  between  the  debtor  and  one 
or  more  of  the  creditors  to  vote  in  favor  of  the  proposition  of  settlement. 

XXVI.  The  objection  shall  be  formulated  in  the  manner  prescribed  by  article  523 
of  the  Law  of  Civil  Procedure^),  the  subsequent  procedure  conforming  to  that 
prescribed  for  incidental  issues,  the  debtor  and  the  creditors  sustaining  the  validity 
of  the  agreement  htigating  jointly,  and  the  objections  fUed  by  a  number  of  cre- 
ditors being  joined. 

An  appeal  both  for  review  and  a  stay  of  proceedings  shall  lie  from  the  de- 
cision rendered. 

XXVII.  If  within  ten  days  following  the  approval  of  the  proposition  of  settle- 
ment, the  debtor  should  request  that  notice  be  served  on  the  creditors  who  having 
been  cited  by  pubhcation  shall  not  have  attended  the  meeting  after  the  debtor 
shall  have  given  their  addresses  and  sworn  that  he  did  not  know  them  before, 
their  personal  citation  shall  be  ordered,  and  they  shall  be  advised  that  they  may 
object  to  the  proposition  of  settlement  within  five  days,  upon  the  expiration  of 
which  it  shall  be  held  to  have  been  accepted  and  to  be  final. 

XXVIII.  The  creditors  residing  abroad  who  shall  not  have  been  represented  at 
the  meeting,  may  object  to  the  agreement  of  settlement  within  the  following  periods 
to  be  counted  from  the  date  of  its  publication  in  the  Gazette:  two  months,  if  they 
are  in  North  America;  and  six  months  if  they  are  in  any  other  country  of  America, 
Europe,  Asia,  Africa,  or  Oceania. 

After  the  expiration  of  these  periods,  they  shaU  retain  their  rights  of  action 
against  the  debtor,  but  without  prejudice  to  the  creditors  who  may  have  been 
parties  to  the  agreement. 

XXIX.  Upon  the  expiration  of  any  of  the  terms  prescribed  for  the  execution 
of  some  act  in  the  proceedings  or  the  issues  incidental  thereto,  the  court  shall, 
on  its  own  initiative,  order  that  the  proper  action  be  taken  in  the  proceedings. 

In  the  absence  of  a  provision  to  the  contrary,  appeals  shall  lie  for  a  review  only. 

XXX.  A  merchant  shall  not  be  permitted  to  encumber  or  alienate,  without 
the  authority  of  the  court  taking  cognizance  of  the  proceedings,  his  real  property, 
property  rights,  or  pubKc  securities,  from  the  time  he  is  adjudged  in  a  state  of 
suspension  of  payment,  until  his  creditors  shall  have  been  paid,  in  full  or  in  part, 
as  the  case  may  be. 

Such  authority  shall  be  granted  to  him  only  when  he  shall  establish  the  necessity 
or  advisability  of  such  operations  in  order  to  meet  the  obUgations  contracted  in 
the  approved  agreement  of  settlement  with  the  proceeds  thereof. 

XXXI.  If  the  reports  of  the  receiver  and  of  the  commissioners  should  show 
that  before  the  approval  of  the  agreement  the  debtor  was  comprised  in  any  of 
the  cases  which  under  the  law  constitute  bankruptcy,  he  shaU  be  adjudged  a 
bankrupt. 

XXXII.  Failure  on  the  part  of  the  debtor  to  comply  with  any  of  the  obligations 
contracted  in  favor  of  the  creditors  under  the  agreement  of  settlement  which  may 
have  been  approved  by  the  latter,  shall  entitle  two  or  more  of  them  to  petition, 
upon  the  presentation  of  a  certification  of  such  failure  alone,  that  he  be  adjudged 
a  bankrupt,  which  adjudication  shall  be  made  by  the  court  without  further  pro- 
ceedings. 

XXXIII.  Persons  who  shall  be  parties  to  the  filing  of  fictitious  or  exaggerated 
claims,  or  to  any  other  machinations  on  the  part  of  the  debtor  to  prepare  for  a 
suspension  of  payment,  or  of  which  he  may  be  guilty  during  the  course  of  the  pro- 
ceedings, shall  be  considered  guilty  of  the  crimes  of  fraud  or  falsification,  according 
to  the  nature  of  the  act. 

1)  Art.  523  of  the  Law  of  Civil  Procedure  provides:  "A  declaratory  action  shall  commence 
with  a  complaint,  in  which  the  facts  and  the  principles  of  law  on  which  it  is  based  shall  be  set 
forth  succinctly  in  numerical  order,  the  subject  matter  of  the  petition  shall  be  clearly  and  pre- 
cisely stated,  and  the  persons  against  whom  the  action  is  brought.  —  The  kind  of  action  insti- 
tuted shall  also  be  stated  when  a  question  of  jurisdiction  is  to  be  decided  thereby." 
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At  any  time  that  any  of  these  fraudulent  acts  shall  be  observed,  a  certified 
abstract  of  the  proceedings  showing  the  same  shall  be  made  and  laid  before  the 
prosecuting  attorney  in  order  that  he  may,  without  the  necessity  of  a  previous 
adjudication  of  bankruptcy,  institute  the  proper  preHminary  criminal  proceedings, 

XXXIV.  The  provisions  of  the  Law  of  Civil  Procedure  shall  be  observed  in 
matters  not  herein  provided  for,  as  supplementary  law,  and  the  said  Law  and  any 
other  provisions  in  conflict  with  the  provisions  of  this  Act  are  hereby  repealed. 

Transitory  provision. 

Proceedings  relating  to  suspensions  pending  at  the  time  of  the  publication 
of  this  Act  may  conform  to  the  provisions  thereof  in  so  far  as  apphcable,  on  the 
petition  of  the  debtor,  or  a  majority  of  the  creditors. 

Proceedings  pending  against  the  debtor  shall  continue,  execution  proceedings 
being  suspended  when  they  reach  the  stage  of  compulsory  process,  and  declaratory 
actions  at  the  stage  of  the  execution  of  the  judgment i). 

Second  Section.    General  provisions  regarding  bankruptcies. 

874.  A  merchant  who  discontinues  the  current  payment  of  his  obhgations 
shall  be  considered  in  a  state  of  bankruptcy^). 

875.  An  adjudication  of  bankruptcy  shall  lie:  1.  On  the  petition  of  the  bank- 
rupt 3);  —  2.  On  a  supported  petition  of  a  legitimate  creditor. 

876.  For  an  adjudication  of  bankruptcy  to  issue  on  the  petition  of  a  creditor, 
it  shall  be  necessary  that  the  petition  be  based  on  an  instrument  upon  which  a 
writ  of  execution  or  attachment  shall  have  issued,  and  upon  the  attachment 
being  levied  sufficient  unencumbered  property  to  cover  the  payment  shall  not 
have  been  found. 


1)  With  regard  to  procedure  in  suspensions  of  payment,  the  articles  applicable  are  com- 
prised in  Section  1,  Title  12,  Book  II  of  the  Law  of  CivU  Procedure,  wUch  are  given  in  the 
proper  place. 

2)  A  decision  rendered  in  proceedings  relating  to  the  suspension  of  payments,  to  the  effect 
that  an  adjudication  in  bankruptcy  does  not  lie  "for  the  present",  does  not  partake  of  the 
character  of  a  final  judgment  for  the  purposes  of  annulment.  (Decision  of  the  Supreme  Court  of 
Spain  of  December  10,   1894.) 

Art.  874  of  the  Code  of  Commerce  applies  and  refers  only  to  the  state  of  bankruptcy  in 
which  a  merchant  who  discontinues  the  paymient  of  his  obligations  is  considered,  but  not  when 
a  suspension  of  payments  and  approval  of  the  propositions  of  settlement  requested  and  obtained 
by  the  debtor  are  involved.    (Decision  of  the  Supreme  Court  of  Spain,  June  28,  1894.) 

2)  Art.  1322  of  the  Law  of  Civil  Procedure  provides  that  "A  petition  in  bankruptcy  filed 
by  a  merchant  must  be  drawn  in  the  manner  and  accompanied  by  the  documents  prescribed 
by  articles  1017,  1018,  1019,  1020,  1021  and  1022  of  the  Code  of  Commerce."  (The  references 
are  to  the  Code  of  1829.) 

The  articles  referred  to  provide  as  follows:  "Art.  1017.  It  shall  be  the  duty  of  every  mer- 
chant who  finds  himself  in  a  state  of  bankruptcy,  to  notify  the  judge  of  first  instance  of  his  do- 
micile, within  three  days  following  the  date  he  may  have  discontinued  the  current  payment 
of  his  obligations,  filing  to  this  end  a  statement  with  the  clerk  of  the  court  to  the  effect  that  he 
is  bankrupt,  giving  his  residence  and  the  location  of  his  offices,  warehouses  and  any  other  com- 
mercial establishment  he  may  have. 

"1018.  To  the  petition  wherein  the  merchant  states  that  he  is  a  bankrupt,  he  shall  attach: 
1.  The  general  balance  sheet  of  his  business;  —  2.  A  report  or  statement  setting  forth  the 
direct  and  immediate  causes  of  his  bankruptcy. 

"1019.  In  the  general  balance  sheet  the  bankrupt  shall  set  forth  and  give  the  value  of 
all  his  property,  real  and  personal,  securities  and  commercial  goods,  credits  and  rights  of  what- 
soever kind,  as  well  as  all  his  debts  and  outstanding  obligations. 

"1020.  To  the  statement  of  the  causes  of  the  bankruptcy  the  bankrupt  may  attach  all 
the  documents  of  proof  which  he  may  deem  advisable. 

"1021.  The  petition  in  bankruptcy,  as  well  as  the  balance  sheet  and  statement  prescribed 
in  article  1018,  shall  be  signed  by  the  bankrupt  or  by  a  person  authorized  under  his  liabUity 
to  sign  these  documents  by  a  special  power  of  attorney  of  which  an  authentic  copy  shall  be 
filed,  without  which  requisite  they  shall  not  be  considered. 

"1022.  If  the  bankruptcy  shall  be  that  of  a  partnership  in  which  there  are  general  partners, 
the  petition  shall  state  the  name  and  residence  of  each;  and  all  the  partners  residing  in  the 
town  at  the  time  of  the  adjudication  of  bankruptcy  shall  sign  the  petition  as  well  as  aU  the 
documents  which  are  to  accompany  it." 

These  provisions  of  the  Code  of  Commerce  of  1829  have  no  equivalent  in  the  Code  of  1885, 
and  not  having  been  repealed  by  the  latter,  are  held  to  be  in  force. 
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An  adjudication  of  bankruptcy  shall  lie  also  on  petition  of  creditors  who,  even 
though  they  shall  not  have  obtained  a  writ  of  attachment,  shall  prove  their  claims 
and  that  the  merchant  has  suspended  in  a  general  manner  the  current  payment 
of  his  obligations,  or  that  he  has  not  submitted  his  proposition  of  settlement  in 
the  case  of  suspension  of  payment,  within  the  time  determined  by  article  872^). 

1)  The  following  articles  of  the  Law  of  Civil  Procedure  are  applicable  hereto: 

"Art.  1323.  A  creditor  who  shall  fUe  a  petition  that  his  debtor  be  adjudged  a  bankrupt, 
shall  be  obliged  to  establish  his  capacity  in  the  first  place,  by  means  of  a  certified  copy  of  the 
execution  issued  against  the  debtor  on  his  petition,  or  by  means  of  an  authentic  copy  of  his 
claim,  with  which  previous  requisite  the  evidence  he  may  present  upon  the  matter  mentioned 
in  article  1025  of  the  Code  of  Commerce  shall  be  admitted.  (This  reference  is  to  the  former  Code, 
the  equivalent  of  the  said  article  1025  in  the  new  Code  being  article  876.)  Such  matters  having 
been  sufficiently  proved,  the  judge  of  first  instance  shall  adjudge  the  debtor  a  bankrupt, 
without  citing  or  hearing  the  latter,  and  make  the  additional  pertinent  orders. 

"1331.  The  judge  shall  at  the  time  he  makes  the  order  adjudging  the  debtor  a  bankrupt, 
appoint  a  receiver,  who  shall  be  a  registered  merchant,  and  take  the  other  measures  prescribed 
by  article  1044  of  the  Code.  (This  reference  is  also  to  the  Code  of  1829.  The  article  is  inserted 
below. )  If  there  should  not  be  in  the  place  where  the  proceedings  are  held  a  registered  merchant 
who  can  be  appointed  commissioner,  the  judge  of  first  instance  shall  discharge  the  duties  which 
correspond  to  the  said  office  under  article  1045  of  the  Code,  excepting  those  mentioned  in  subdivision 
4  thereof,  and  the  other  duties  imposed  in  cases  of  insolvency  upon  referees  or  depositaries. 

"1332.  Without  prejudice  to  the  objection  of  the  bankrupt  against  the  adjudication  of 
bankruptcy,  the  commissioner  shaE  immediately  after  such  declaration  be  advised  of  his  appoint- 
ment by  a  communication  from  the  judge  of  first  instance,  and  the  commissioner  shall  proceed 
to  take  possession  of  the  property  and  papers  of  the  bankrupt,  and  make  an  inventory  of  the 
same,  and  deposit  them,  observing  therein  the  provisions  of  articles  1046,  1047,  and  1048  of 
the  said  Code." 

The  articles  of  the  Code  of  Commerce  of  1829  referred  to  in  the  preceding  articles  of  the 
Law  of  Civil  Procedure,  which  have  no  equivalent  in  the  present  Code,  and  are  considered  in 
force,  are  the  following: 

"1044.  When  a  court  of  first  instance  makes  an  adjudication  of  bankruptcy,  the  following 
measures  shall  also  be  taken:  1.  The  appointment  as  commissioner  of  bankruptcy  of  a  registered 
merchant,  if  there  be  any ;  —  2.  The  detention  of  the  bankrupt  in  his  residence,  if  he  furnishes  bail 
at  once,  or  otherwise  his  commitment  to  jaU;  —  3.  The  judicial  seizure  of  all  the  assets  of  the  bank- 
rupt, and  of  the  books,  papers,  and  documents  of  his  business ;  —  4.  The  appointment  of  a  person 
in  whom  the  court  of  first  instance  has  confidence,  who  shall  be  charged  with  the  preservation 
of  all  the  seized  property  of  the  debtor,  until  the  appointment  of  trustees ;  —  5.  The  pubUcation 
of  the  bankruptcy  by  notices  in  the  town  of  the  residence  of  the  bankrupt,  and  in  the  other 
towns  in  which  he  may  have  commercial  establishments,  and  its  insertion  in  the  newspaper 
of  the  place  or  of  the  province,  should  there  be  one ;  —  6.  The  detention  of  the  correspondence 
of  the  bankrupt  for  the  purpose  and  in  the  manner  prescribed  in  article  1058.  —  7.  The  con- 
vening of  the  creditors  of  the  bankrupt  to  the  first  general  meeting. 

"1045.  The  following  shall  be  the  duties  of  the  commissioner  in  bankruptcy:  1.  To 
authorize  all  acts  relating  to  the  seizure  of  the  property  and  papers  connected  with  the  business 
and  trade  of  the  bankrupt ;  —  2.  To  issue  the  provisional  orders  which  may  be  urgently  necessary 
for  the  safety  and  proper  preservation  of  the  property  of  the  estate,  until  a  report  has  been  made 
to  the  court,  and  it  decides  what  may  be  proper ;  —  3.  To  preside  at  the  meetings  of  the  creditors 
of  the  bankrupt  which  may  be  ordered  by  the  covu-t;  —  4.  To  make  an  examination  of  aU  the 
books,  documents,  and  papers  concerning  the  trade  of  the  bankrupt,  in  order  to  furnish  the 
reports  which  the  court  may  call  for:  —  5.  To  supervise  all  the  transactions  of  the  depositary 
and  trustees  in  bankruptcy;  to  see  to  the  proper  management  and  administration  of  the  estate; 
to  expedite  the  proceedings  relating  to  the  liquidation  and  classification  of  the  credits,  and  to 
report  to  the  court  any  abuses  he  may  observe  in  any  of  these  matters ;  —  6.  The  other  duties 
which  are  specially  assigned  to  him  by  the  provisions  of  this  Code. 

"1046.  The  property  and  conamercial  papers  of  the  bankrupt  shall  be  taken  possession 
of  in  the  following  manner:  1.  AU  the  warehouses  and  deposits  of  merchandise  and  effects  of 
the  bankrupt  shall  be  locked  under  two  keys,  one  of  which  shall  be  kept  by  the  commissioner, 
and  the  other  deUvered  to  the  depositary;  —  2.  The  same  shall  be  done  with  regard  to  the  office 
or  counting  room  of  the  bankrupt,  the  number,  class  and  condition  of  the  commercial  books 
which  may  be  found  being  made  a  matter  of  record,  and  in  each  book,  immediately  following 
the  last  entry,  a  memorandum  of  the  sheets  it  contains  shall  be  written,  which  shall  be  signed 
by  the  judge  and  the  clerk  of  the  court.  If  the  books  should  not  be  kept  with  the  formalities 
prescribed  by  the  Code,  every  sheet  thereof  shall  also  be  rubricated  by  the  former.  —  The  bank- 
rupt may  attend  these  proceedings,  or  any  other  person  may  do  so  in  his  name  under  a  power 
of  attorney  from  him;  and,  if  he  should  so  request,  a  third  key  shall  be  given  him,  in  which 
case  he  shall  sign  and  rubricate  the  books  with  the  judge  and  the  court  clerk.  —  3.  At  the  time 
possession  of  the  office  is  taken,  an  inventory  shall  be  made  of  the  money,  drafts,  promissory 
notes,  and  other  docimients  of  credit  belonging  to  the  estate;  and  they  shall  be  placed  in  a  safe 
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877.  In  the  event  of  the  fUght  or  concealment  of  a  merchant,  accompanied  by  the 
closing  of  his  offices,  warehouses,  or  estabUshments,  without  having  left  any  person 
to  manage  them  for  him,  and  meet  his  obligations,  it  shall  be  sufficient,  in  order  to  ad- 
judge him  a  bankrupt  on  the  petition  of  a  creditor,  that  the  latter  estabhsh  his  claim 
and  prove  the  said  facts,  by  the  evidence  which  he  may  submit  to  the  judge  or  court. 

Judges  shall  furthermore,  on  their  own  motion,  in  case  of  fUght  publicly  known 
or  of  which  they  have  authentic  information,  take  possession  of  the  establishments 
of  the  absconder,  and  prescribe  the  measures  which  their  preservation  may  call 
for,  until  the  creditors  can  avail  themselves  of  their  rights  with  regard  to  the  ad- 
judication of  bankruptcy. 

878.  After  the  adjudication  of  bankruptcy,  the  bankrupt  shall  be  disqualified 
from  managing  his  property. 

All  acts  of  ownership  and  management  on  his  part  subsequent  to  the  period 
to  which  the  effects  of  the  bankruptcy  retroact,  shall  be  voidi). 

879.  The  amounts  which  the  bankrupt  may  have  paid  in  cash,  securities  or 
certificates  of  credit,  within  the  fifteen  days  preceding  the  adjudication  of  bank- 
ruptcy, for  direct  debts  and  obligations  which  fell  due  thereafter,  shall  be  returned 
to  the  assets  by  the  persons  who  may  have  received  the  same. 

The  discoimt  of  his  own  paper  made  by  the  merchant  within  the  same  period 
shall  be  considered  an  advance  payment  2). 

having  two  keys,  the  necessary  precautions  for  their  safety  and  proper  custody  being  taken;  — 
4.  The  personal  property  of  the  bankrupt  not  kept  in  warehouses  on  which  seals  can  be  placed, 
shaU  be  handed  over  to  the  depositary  under  inventory,  the  bankrupt  being  permitted  to  retain 
that  part  of  the  household  furniture  and  clothing  of  daily  use  which  the  commissioner  may 
consider  to  be  reasonably  necessary  to  him;  —  5.  The  real  property  shall  be  placed  under  the 
provisional  administration  of  the  receiver,  who  shall  collect  the  fruits  and  products  thereof, 
and  shall  take  the  precautions  necessary  to  prevent  any  misappropriation;  —  6.  With  regard 
to  the  property  which  may  be  outside  the  town  of  the  domicile  of  the  bankrupt,  similar  pro- 
ceedings shall  be  had  in  the  towns  in  which  they  may  be,  the  proper  communications  to  this  end 
being  issued  to  their  respective  judges.  —  If  the  holders  of  this  property  should  be  persons  of 
means  and  well  known  responsibility,  taking  into  account  the  value  thereof,  the  deposit  thereof 
shall  be  made  with  them,  and  the  expense  of  transferring  the  same  to  others  will  be  avoided. 

"1047.  If  the  bankruptcy  be  of  a  general  partnership,  the  attachment  of  property  in  the 
manner  prescribed  in  the  preceding  article  shall  be  extended  to  include  aU  the  partners  who 
under  the  articles  of  partnership  may  be  hable  for  the  results  of  its  business. 

"1048.  The  commissioner  may,  with  the  attendance  of  the  depositary,  examine  all  the 
books  and  papers  of  the  bankrupt  at  wUl,  without  removing  them  from  the  office,  in  order  to 
take  therefrom  such  notes  and  information  as  he  may  require  for  the  discharge  of  his  duties. 

"The  bankrupt  may  attend  this  examination  in  person  or  through  a  representative,  for 
which  purpose  he  shall  first  be  cited,  and  the  day  and  hour  it  is  to  take  place  be  stated." 

The  Supreme  Court  of  Spain  held,  in  a  decision  of  November  5,  1890,  that  the  plural 
term  "creditors"  employed  in  the  second  paragraph  of  article  876,  does  not  mean  that  the 
adjudication  of  bankruptcy  must  be  appUed  for  by  two  or  more,  but  signifies  that  the  petition 
may  be  filed  by  any  one  of  the  creditors  who  proves  his  claim. 

1)  From  the  moment  he  is  adjudged  a  bankrupt,  the  latter  must  be  removed  from  the 
management  of  all  his  property  and  forbidden  to  manage  it;  and  such  property  is  liable 
for  his  obligations,  in  the  state  in  which  it  may  be  the  day  of  the  adjudication  of  the  bankruptcy ; 
and,  as  a  consequence  of  this  principle,  deposits  must  be  returned  in  the  form  of  the  thing  depo- 
sited itself,  if  found,  or  otherwise  the  value  it  may  have  on  the  day  of  the  adjudication  of  bank- 
ruptcy, as  otherwise  the  estate,  that  is  to  say,  the  creditors  themselves,  would  become  liable  for 
the  personal  obligations  of  the  bankrupt,  and  the  estate  would  thus  be  reduced  for  the  benefit 
of  a  single  creditor.    (Decision  of  the  Supreme  Court  of  Spain  of  April  5,  1889.) 

2)  The  following  articles  of  the  Law  of  Civil  Procedure  supplement  the  provisions  of 
this  article: 

"Art.  1369.  The  complaints  which  the  trustees  may  file  in  connection  with  the  application 
of  article  1038  of  the  Code  of  Conuneroe,  shall  be  accompanied  by  documentary  evidence  estab- 
lishing the  fact  that  payment  had  been  made  at  an  improper  time  and  that  the  obligation 
did  not  mature  until  the  adjudication  of  bankruptcy.  —  In  a  necessary  case,  the  trustees  may 
base  their  action  upon  the  admission  in  court  of  the  debtor.  — 

"1370.  The  complaint  of  the  trustees  and  the  documents  accompanying  it  shall  be  referred 
to  the  defendant  for  a  period  of  three  days,  within  which  he  shall  make  such  defence  as  he  may 
deem  proper. 

"1371.  If  the  debtor  shall  fail  to  make  answer  to  the  complaint,  or  if  he  shall  not  rebut 
therein  the  evidence  of  the  trustees,  he  shall  be  ordered  to  make  restitution. 

"1372.  If  in  view  of  the  answer  of  the  debtor  the  judge  should  find  grounds  for  hearing 
evidence  on  the  issue,  he  shall  order  that  it  be  submitted  during  a  period  of  eight  days,  not  sub- 
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880.  Transactions  by  the  bankrupt  during  the  thirty  days  next  preceding 
his  bankruptcy  shall  be  considered  fraudulent  and  be  null  and  void  with  regard 
to  his  creditors,  if  they  belong  to  any  of  the  following  classes:  1.  Coriveyances 
of  real  property  without  a  valuable  or  legal  consideration i);  —  2.  Dowry  settle- 
ments upon  his  daughters  from  his  private  property^) ;  —  3.  Grants  and  conveyances 
of  real  property  in  payment  of  debts  not  due  at  the  time  of  the  adjudication 
of  banlaniptcy;  —  4.  Contractual  mortgages  on  obligations  of  a  prior  date  not 
having  this  condition,  or  for  loans  of  money  or  merchandise  the  delivery  of  which 
did  not  take  place  at  the  time  the  obligation  was  contracted,  in  the  presence  of  the 
notary  and  witnesses  who  took  part  therein;  —  5.  Donations  inter  vivos,  which 
are  not  known  to  be  of  a  remunerative  character,  made  subsequent  to  the  last 
balance  struck  before  the  bankruptcy,  if  such  balance  should  show  liabilities  in 
excess  of  the  assets  of  the  bankrupt. 

881.  The  following  may  be  annulled  on  the  petition  of  the  creditors,  upon 
proof  that  the  bankrupt  acted  with  intent  to  defraud  them  of  their  rights:  1.  AUen- 
ations  of  real  property  for  a  good  and  valuable  consideration  made  during  the 
month  preceding  the  adjudication  of  bankruptcy;  —  2.  Dowry  settlements  made 
during  the  same  period  of  property  of  the  conjugal  partnership,  upon  the  daughters, 
or  any  other  conveyance  of  such  property  without  a  good  and  legal  consideration;  — 
3.  Dowry  settlements  or  the  acknowledgment  of  having  received  sums  of  money, 
made  by  one  spouse  who  is  a  merchant,  in  favor  of  the  other  spouse,  within  the 
six  months  next  preceding  the  bankruptcy,  provided  they  do  not  consist  of  real 
property  which  was  inherited  by  the  latter  from  his  or  her  ascendants,  or  acquired 
or  possessed  previously  by  the  spouse  in  whose  favor  the  settlement  of  the  dowry 
or  acknowledgment  of  receipt  of  funds  shall  have  been  made;  —  4.  All  acknowledg- 
ments of  the  receipt  of  money  or  securities  as  a  loan,  made  within  six  months 
before  the  bankruptcy  by  means  of  a  pubUc  instrument,  which  shall  not  be  proved 
by  the  notarial  certification  of  the  delivery  thereof,  or  which,  having  been  made 
in  a  private  document,  shall  not  conform  to  the  entries  in  the  books  of  the  con- 
tracting parties^);  —  5.  All  contracts,  obligations,  and  commercial  transactions 
of  the  bankrupt  which  shall  not  antedate  the  bankruptcy  by  ten  days  at  least. 

882.  Any  donation  or  contract  made  or  entered  into  during  the  two  years 
preceding  the  bankruptcy  may  be  revoked  on  the  petition  of  the  creditors,  if  any 
supposition  or  simulation  for  the  purpose  of  defrauding  the  creditors  shall  be  proved; 

ject  to  extension,  and  upon  the  expiration  of  such  period  the  incidental  issue  shall  be  decided 
in  accordance  with  the  procedure  established  in  articles  754  to  757  of  this  Law  (the  Law  of  Civil 
Procedure). 

"1373.  In  order  to  return  to  the  estate  the  property  taken  therefrom  by  virtue  of  contracts 
which  have  become  ipso  jure  nuU  and  void,  under  the  provisions  of  article  1039  of  the  Code  of 
Commerce,  the  procedure  prescribed  for  summary  proceedings  to  recover  possession  shall  be 
pursued,  the  trustees  proving  by  the  written  contract  that  it  is  included  in  the  said  case  of  the  law. 

"1374.  The  order  issued  for  the  application  of  articles  1038,  1039,  and  1040  of  the  Code 
of  Commerce,  shall  be  executed  even  though  an  appeal  be  taken  therefrom. 

"1375.  Actions  for  the  annulment  or  cancellation  of  contracts  entered  into  by  the  bankrupt 
in  fraud  of  his  creditors,  shall  be  heard  and  determined  in  the  declaratory  action  which  may 
be  proper  in  view  of  the  amount  involved,  in  the  court  having  jurisdiction  thereof." 

See  also  articles  457,  510,  908  and  909  of  the  Code  of  Commerce.  Articles  1038,  1039  and 
1040  of  the  Code  of  Conmierce  of  1829,  are  covered  by  articles  879  and  880  of  the  present  Code. 

1)  Under  article  39  of  the  Mortgage  Law,  an  ahenation  under  a  gratuitous  title  (that  is 
to  say,  without  valuable  consideration)  in  fraud  of  creditors  is  considered  not  only  one  made 
by  donation  or  the  assignment  of  rights,  but  any  ahenation,  constitution  or  renunciation  of  a 
property  right  made  by  the  debtor  within  the  terms  respectively  fixed  in  the  common  law,  or 
the  commercial  law,  in  a  proper  case,  for  the  revocation  of  alienations  in  fraud  of  creditors, 
provided  no  price,  its  equivalent   or  a  pre-existing  and  matured  obligation  shall  be  present. 

2)  Article  1343  of  the  Civil  Code  provides  that  when  the  husband  alone,  or  the  husband 
and  wife  jointly,  settle  a  dowry  upon  their  daughter,  it  shall  be  paid  from  the  property  of  the 
conjugal  partnership;  it  there  should  be  no  property  of  this  character,  they  shall  pay  it  in 
equal  parts,  or  in  the  proportion  in  which  the  parents  may  have  respectively  agreed,  from  the 
private  property  of  each  spouse.  When  the  wife  alone  settles  the  dowry,  what  she  may  give  or 
promise  to  give  shall  be  paid  out  of  her  private  property. 

3)  The  Supreme  Court  of  Spain  held  in  a  decision  of  December  7,  1866,  that  in  order 
to  permit  the  annulment  of  the  acknowledgment  of  the  receipt  of  money  as  a  loan,  made  in  a 
public  instrument  six  months  before  the  bankruptcy  of  the  debtor,  without  a  notary  having 
certified  to  the  actual  dehvery  thereof,  it  is  necessary  to  prove  that  it  was  made  for  the  purpose 
of  defrauding  creditors. 
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883.  By  virtue  of  the  adjudication  of  bankruptcy  all  pending  debts  of  the 
bankrupt  shall  be  considered  to  have  matured  on  the  date  of  such  adjudication. 

If  the  payment  should  be  made  before  the  time  determined  in  the  obligation, 
it  shall  be  made  with  the  proper  discount. 

884.  Interest  shall  cease  to  accrue  on  all  debts  of  the  bankrupt  from  the 
date  of  the  adjudication  of  bankruptcy,  with  the  exception  of  the  credits  secured 
by  mortgage  or  pledge,  to  the  extent  of  the  respective  security. 

885.  A  merchant  who  succeeds  in  obtaining  a  revocation  of  the  adjudication 
of  bankruptcy  applied  for  by  his  creditors,  may  bring  an  action  for  damages  against 
them,  if  they  shall  have  acted  with  maUce,  misrepresentation  or  manifest  in  justice  i). 

Third  Section.     Kinds  of  bankruptcies  and  parties  thereto. 

886.  For  legal  purposes,  three  different  kinds  of  bankruptcies  shall  be  distin- 
guished, viz:  1.  Accidental  insolvency;  —  2.  Culpable  insolvency;  —  3.  Fraudulent 
insolvency. 

1)  The  following  articles  of  the  Law  of  Civil  Procedure  supplement  the  provisions  of  this 
article : 

"Art.  1324.  If  the  bankrupt  should  contest  the  decree  adjudging  him  a  bankrupt,  within 
the  period  fixed  in  article  1023  of  the  Code  of  Commerce  (of  1829),  a  separate  record  of  the 
proceedings  thereon  shall  be  made,  headed  by  the  petition  and  proof  of  the  creditor  and  a  certified 
copy  of  the  said  decree.  The  bankrupt  may,  in  view  of  these  antecedents,  supplement  the 
grounds  of  his  opposition;  and  to  this  end,  if  he  shall  have  so  requested  in  his  opposition,  the 
record  shall  be  delivered  to  him  for  a  period  of  three  days. 

"1325.  The  opposition  and  its  extension,  if  the  bankrupt  shall  make  any,  shall  be  referred 
to  the  creditor,  and  the  same  decree  shall  direct  the  admission  of  evidence  for  a  period  of  twenty 
days,  which  shall  not  be  subject  to  extension  in  the  incidental  issue,  during  which  the  parties 
may  make  such  allegations  and  submit  such  evidence  as  they  may  deem  proper  in  accordance 
with  the  provisions  of  article  1031  of  the  Code. 

"1326.  The  creditors  who  shall  intervene  to  oppose  the  petition  to  set  aside  the  adjudi- 
cation of  bankruptcy,  shall  avail  themselves  of  their  rights  at  the  stage  which  the  ipcidental 
issue  may  have  reached  when  they  enter  an  appearance  in  the  proceedings,  and  the  proceedings 
shall  not  be  begun  de  novo. 

"1237.  If  the  creditor  should  not  contest  the  petition  of  the  bankrupt,  the  judge  shaD 
at  the  first  hearing  vacate  the  adjudication  of  bankruptcy.  —  The  same  shall  be  done  on  the 
petition  of  the  bankrupt,  in  accordance  with  the  provisions  of  article  1032  of  the  Code,  if  his 
petition  shall  not  have  been  contested  within  eight  days  after  its  reference   to  the  creditor. 

"1328.  After  the  expiration  of  the  term  for  the  admission  of  evidence,  the  procedure 
prescribed  by  articles  754  et  seq.  of  the  Law  of  Civil  Procedure  shall  be  followed.  An  appeal 
for  a  review  only,  but  not  for  a  stay  of  proceedings,  shall  he  from  the  decision  rendered,  in  com- 
pliance with  the  provisions  of  article  1031  of  the  Code  of  Commerce. 

"1329.  If  the  declaration  of  bankruptcy  should  be  vacated,  the  provisions  of  article  1165 
of  this  Law  relating  to  the  restoration  to  the  debtor  of  his  property  and  papers,  hberty  of  trade 
and  other  rights,  shall  be  observed. 

"1330.  The  action  for  damages  which,  in  accordance  with  article  1034  of  the  Code,  may 
be  brought  by  the  bankrupt  whose  tidjudication  of  bankruptcy  may  have  been  set  aside,  against 
a  creditor  who  shall  have  filed  a  petition  in  or  sustained  an  adjudication  of  bankruptcy  with  the 
employment  of  fraud,  misrepresentation  or  manifest  injustice,  shall  be  prosecuted  in  the  pro- 
ceedings instituted  to  set  aside  the  declaration,  and  shall  be  heard  and  determined  according 
to  the  procedure  prescribed  for  declaratory  actions  of  greater  import." 

The  articles  of  the  Code  of  Commerce  of  1829,  cited  in  the  preceding  articles,  which  have 
no  equivalent  in  the  present  Code,  and  are  still  in  force,  are  the  following: 

"1028.  A  merchant  who  shall  be  adjudged  a  bankrupt  without  a  statement  having  been 
made  by  him,  may  file  a  petition  to  set  aside  such  adjudication  within  eight  days  after  its  pubh- 
cation,  without  prejudice  to  the  temporary  execution  of  the  orders  made  as  to  the  person  and 
property  of  the  bankrupt. 

"1031.  The  proceedings  upon  the  said  issue  shall  not  cover  a  period  of  more  than  twenty 
days,  during  which  any  evidence  which  the  parties  may  submit  in  support  of  their  contentions 
shall  be  admitted,  and  upon  the  expiration  thereof  the  case  shall  be  decided  on  its  merits,  any 
appeals  from  the  decision  rendered  thereon  being  allowed  for  a  review  but  not  for  a  stay  of  pro- 
ceedings. 

"1032.  The  adjudication  may  also  be  set  aside  before  the  expiration  of  the  said  period  of 
twenty  days,  if  the  creditor  who  filed  the  petition  therefor  shall  acquiesce,  or  if  neither  he 
nor  any  other  legal  creditor  shall  contest  the  same  within  the  eight  days  following  service  of 
the  notice  issued  on  the  petition  of  the  bankrupt." 

Article  885  of  the  present  Code  has  taken  the  place  of  article  1034  of  the  former  Code  cited 
above. 

13* 
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887.  An  accidental  bankruptcy  shall  be  considered  that  of  a  merchant  who 
is  the  victim  of  misfortunes  which,  whUe  they  must  be  considered  casual  in  the 
ordinary  and  prudent  order  of  good  commercial  administration,  reduce  his  capital 
to  such  an  extent  as  to  prevent  him  from  meeting  his  debts  in  whole  or  in  part. 

888.  A  culpable  bankruptcy  shall  be  considered  that  of  a  merchant  who  is 
included  in  any  of  the  following  cases:  1.  If  the  domestic  and  personal  expenses 
of  the  bankrupt  shall  have  been  excessive  and  out  of  proportion  to  his  net  income, 
taking  into  consideration  his  standing  and  family;  —  2.  If  he  shall  have  sustained 
losses  at  any  kind  of  play,  exceeding  the  amount  which  a  careful  father  of  a  family 
would  venture  in  entertainment  of  this  kind;  —  3.  If  the  losses  shall  have  been 
due  to  imprudent  and  high  wagers,  or  to  purchases  and  sales  or  other  operations, 
the  pvirpose  of  which  shall  have  been  to  delay  bankruptcy;  —  4.  If  during  the  six 
months  preceding  the  adjudication  of  bankruptcy  he  shall  have  sold  at  a  loss  or 
for  less  than  the  market  price  goods  bought  on  credit  and  for  which  he  stiU  owes ;  — 
5.  If  it  shall  appear  that  during  the  period  between  the  last  inventory  and  the 
adjudication  of  bankruptcy  there  was  a  time  when  the  bankrupt  owed,  on  account 
of  direct  obUgations,  double  the  amount  of  the  net  credit  shown  by  the  inventory^). 

889.  The  following  shall  also  be  presumed  culpable  bankrupts,  without 
prejudice  to  the  defence  they  may  make  and  prove  to  show  that  the  bank- 
ruptcy was  not  a  culpable  one:  1.  Those  who  shall  not  have  kept  their  books 
of  accounting  in  the  form  and  with  all  the  essential  and  indispensable  requisites 
prescribed  in  the  third  Title  of  Book  I  and  those  who,  even  though  they  have  kept 
them  with  aU  these  formaUties,  have  made  some  error  therein  which  shall  have 
caused  loss  to  a  third  person;  —  2.  Those  who  shall  not  have  made  their  statement 
of  bankruptcy  within  the  term  and  in  the  form  prescribed  in  article  871 2);  — 
3.  Those  who  have  absented  themselves  at  the  time  of  the  adjudication  of  bank- 
ruptcy, or  during  the  course  of  the  proceedings  shall  have  failed  to  appear  in 
person  in  the  cases  in  which  the  law  requires  them  to  do  so,  in  the  absence  of  a 
legal  obstacle^). 

890.  A  fraudulent  bankruptcy  shall  be  considered  that  of  a  merchant  to  whom 
any  of  the  following  circumstances  apply*):  1.  Fhght  with  all  or  part  of  his  pro- 
perty S);  —  2.  The  inclusion  in  the  balance  sheet,  statements,  books,  or  other  do- 
cuments relating  to  his  business  or  transactions,  of  fictitious  property,  credits, 
debts,  losses  or  expenses;  —  3.  A  failure  to  keep  books,  or  if  they  shall  have  been 
kept,  the  inclusion  therein,  to  the  prejudice  of  third  persons,  of  entries  not  made 
in  the  proper  place  nor  at  the  proper  time;  —  4.  The  erasure,  blotting  out,  or 
alteration  in  any  other  manner  whatsoever  of  the  contents  of  the  books,  to  the 
prejudice  of  third  persons;  —  5.  If  his  books  shall  not  indicate  the  disposition 
or  existence  of  the  assets  shown  by  the  last  inventory,  and  of  the  money,  securities, 
personal  property  and  things  of  value  of  any  kind  whatsoever  which  are  shown 
or  proved  to  have  come  into  the  possession  of  the  bankrupt  subsequently;  —  6.  The 

1)  This  article  agrees  substantially  with  article  1005  of  the  former  Code,  and  according  to 
article  549  of  the  Penal  Code  a  bankrupt  who  shall  be  declared  a  culpable  insolvent  upon  any  of 
the  grounds  enumerated  in  the  said  article,  shall  suffer  the  penalty  of  correctional  imprisonment 
in  its  minimum  and  mediixm  degrees,  that  is  to  say,  from  6  months  and  one  day  to  4  years  and 
2  months. 

2)  The  punishment  prescribed  for  bankrupts  included  in  the  first  and  second  cases  of  this 
article  is  that  of  arresto  mayor;  if  the  loss  caused  the  creditors  should  not  reach  10%  of  their 
respective  claims,  the  penalty  shall  be  arresto  mayor  in  its  maximum  degree,  that  is  to  say, 
confinement  in  the  prison  set  aside  therefor  in  the  seat  of  the  judicial  district,  for  not  less  than 
4  months  and  one  day,  and  not  more  than  6  months;  and  if  the  loss  shall  exceed  fifty  per  cent, 
the  punishment  shall  be  prisidn  correccional  in  the  maximum  of  the  minimum  and  medium  degree, 
that  is  to  say,  confinement  in  the  penitentiary  for  not  less  than  6  months  and  1  day  and  not  more 
than  4  years  and  2  months.  (Articles  549  and  550  of  the  Penal  Code. )  The  punishments  mentioned 
may  be  imposed,  in  accordance  with  article  55  of  the  Penal  Code,  on  merchants,  even  though 
they  be  not  registered,  provided  they  are  engaged  habitually  in  trade. 

3)  See  articles  33  et  seq.  of  this  Code. 

*)  Article  548  of  the  Penal  Code  provides:  "Any  person  adjudged  a  fraudulent  bankrupt 
under  the  provisions  of  the  Code  of  Conmierce,  shall  suffer  a  penalty  from  presidio  correccional 
in  this  maximum  degree  to  presidio  mayor  in  its  medium  degree." 

6)  The  Penal  Code  estabMshes  a  special  punishment  for  bankrupts  of  this  character,  article 
547  providing  that  a  merchant  who  shall  abscond  with  his  property  to  the  prejudice  of  his  cre- 
ditors, shall  suffer  the  penalty  of  presidio  mayor,  that  is  to  say,  confinement  in  the  penitentiary 
for  not  less  than  6  years  and  1  day  nor  more  than  12  years. 
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concealment  in  the  balance  of  any  sum  of  money,  goods  or  other  property  or 
rights;  —  7.  The  consumption  and  application  to  his  own  business,  of  funds  or  goods 
belonging  to  another  which  may  have  been  placed  in  his  hands  as  a  deposit,  for 
administration,  or  on  commission;  —  8.  The  negotiation,  without  the  authority 
of  the  owner,  of  bills  of  exchange  of  another's  account,  which  may  be  in  his 
possession  for  collection,  forwarding,  or  any  purpose  other  than  negotiation,  if 
he  shall  not  have  forwarded  to  the  said  owner  the  amoiint  thereof ;  —  9.  If ,  having  been 
commissioned  to  sell  goods,  or  to  negotiate  credits  or  commercial  paper,  he 
shall  have  withheld  the  transaction  from  the  owner  for  any  length  of  time;  — 
10.  The  simulation  of  alienations,  of  whatsoever  class  they  may  be;  —  11.  The 
execution,  signature,  acceptance  or  acknowledgment  of  fictitious  debts,  such  being 
considered,  in  the  absence  of  proof  to  the  contrary,  all  those  in  which  no  con- 
sideration or  value  is  given;  —  12.  The  purchase  of  real  property,  goods  or  credits 
and  placing  the  same  in  the  name  of  third  persons  to  the  prejudice  of  his  credi- 
tors; —  13.  Advance  payments  to  the  prejudice  of  the  creditors;  —  14.  The  nego- 
tiation, after  the  last  balance,  of  biUs  of  exchange,  drawn  by  him  on  a  person  in 
whose  hands  he  has  no  funds,  nor  open  credit,  nor  authority  to  draw;  —  15.  If  the 
adjudication  of  bankruptcy  having  been  made,  he  shall  have  collected  and  applied 
to  his  personal  use  money,  goods,  or  credits  of  the  estate,  or  diverted  from  the 
latter  some  of  his  property. 

891.  The  bankruptcy  of  a  merchant  whose  true  condition  cannot  be  deduced 
from  his  books,  shall  be  considered  fraudulent,  in  the  absence  of  proof  to  the 
contrary!). 

892.  The  bankruptcy  of  commercial  agents  shall  be  considered  fraudulent 
if  it  shall  be  shown  that  they  engaged  in  business  or  negotiations  for  their  own 
account,  in  their  own  name  or  in  that  of  another,  even  though  the  cause  of  the 
bankruptcy  shall  not  have  been  due  thereto. 

If  the  bankruptcy  shall  have  been  due  to  the  fact  that  the  agent  became  the 
guarantor  of  the  transactions  in  which  he  may  have  acted  as  an  intermediary, 
the  bankruptcy  shall  be  considered  fraudulent,  in  the  absence  of  evidence  to  the 
contrary. 

893.  The  following  shaU  be  considered  accomplices  in  fraudulent  bankrupt- 
cies: 1.  Persons  who  assist  in  removing  and  concealing  property  belonging  to  the 
bankrupt;  —  2.  Persons  who,  having  conspired  with  the  debtor  to  simulate  claims 
against  him,  or  to  increase  the  value  of  those  they  may  actually  have  against  his 
securities  or  property,  shall  continue  this  simulation  in  the  proceedings  of  the 
examination  and  classification  of  the  debts,  or  at  a  meeting  of  the  creditors  of 
the  bankrupt;  —  3.  Persons  who,  in  order  to  acquire  priority  in  the  classification 
of  the  debts  to  the  prejudice  of  other  creditors,  shall  with  the  concurrence  of  the 
debtor,  alter  the  nature  or  date  of  the  claim,  even  though  this  be  done  before  the 
adjudication  of  bankruptcy;  —  4.  Persons  who  shall  deliberately,  and  after  the 
bankrupt  suspends  payment,  aid  him  in  concealing  or  abstracting  a  portion  of 
his  property  or  credits;  —  5.  Persons  who  hold  property  of  the  bankrupt 
at  the  time  the  adjudication  of  bankruptcy  is  made  pubhc  by  the  judge  or  court 
taking  cognizance  of  the  proceedings,  and  deliver  it  to  him  and  not  to  the  legal 
receivers,  unless  in  the  case  of  a  nation  or  province  other  than  that  of  the  domicile 
of  the  bankrupt,  they  shall  prove  that  the  news  of  the  bankruptcy  had  not  been 
received  in  the  town  of  their  residence;  —  6.  Persons  who  shall  refuse  to  deUver 
to  the  receivers  of  the  bankruptcy  things  of  value  belonging  to  the  bankrupt  which 
may  be  in  their  possession;  —  7.  Persons  who,  after  the  pubUcation  of  the  adjudi- 
cation of  bankruptcy,  shall  accept  endorsements  of  the  bankrupt;  —  8.  Legitimate 
creditors  who  shall  enter  into  private  and  secret  agreements  with  the  bankrupt, 
to  the  prejudice  and  in  fraud  of  the  estate;  —  9.  Brokers  who  shall  act  as  inter- 
mediaries in  a  trading  or  exchange  transaction  of  a  merchant  who  has  been  adjudged 
a  bankrupt 2). 

894.  Accomphces  in  fraudulent  bankruptcies  shall  be  adjudged,  without 
prejudice  to  the  penalties  they  may  incur  under  the  criminal  laws:  1.  To  forfeit 

1)  See  articles  898  and  920  of  this  Code. 

2)  The  last  eight  subdivisions  of  this  article  reproduce  article  1010  of  the  former  Code, 
and  it  is  to  them  that  article  552  of  the  Penal  Code  refers,  when  it  provides:  "Any  person  who 
shall  commit  any  of  the  acts  mentioned  in  article  1010  of  the  Code  of  Conmierce,  shall  be  punished 
as  an  accomphce  in  the  crime  of  fraudulent  insolvency." 
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any  interest  they  may  have  in  the  assets  of  the  bankruptcy  in  which  they  are  held 
to  be  aecompHces;  —  2.  To  return  to  the  said  assets  the  property,  rights  and 
actions  in  the  abstraction  of  which  they  may  have  been  declared  accomplices, 
with  interest  and  compensation  for  damages. 

895.  The  classification  of  the  bankruptcy,  for  the  enforcement  of  the  criminal 
liability  of  the  debtor^  shall  always  be  made  in  a  separate  proceeding,  in  which 
the  representative  of  the  department  of  public  prosecution,  the  trustees,  and  the 
bankrupt  himself  shall  be  heard. 

Creditors  shall  have  the  right  to  enter  an  appearance  in  the  proceedings  and 
prosecute  the  bankrupt;  but  they  shall  do  so  at  their  own  expense,  without  having 
a  right  of  action  to  recover  from  the  assets  the  expenses  of  the  proceedings  or 
the  costs,  whatever  be  the  result  of  their  actions  i). 


1)  The  following  articles  of  the  Law  of  Civil  Procedure  are  supplementary  hereto: 

"Art.  13S0.  The  record  of  this  separate  proceeding  shall  begin  with  the  report  which  the  com- 
missioner is  obliged  to  submit  to  the  judge  of  first  instance  regarding  the  result  of  the  exami- 
nation of  the  books  and  papers  of  the  bankrupt  and  the  acts  which  are  to  serve  as  a  basis  for 
the  classification  of  the  bankruptcy,  in  accordance  with  the  provisions  of  article  1138  of  the 
Code  of  Commerce. 

"1381.  The  trustees  shall,  within  fifteen  days  following  their  appointment,  present  the 
statement  referred  to  in  article  1140  of  the  Code,  which  shall  be  referred  with  the  record  to  the 
assistant  pubhc  prosecutor.  —  The  trustees  in  their  statement,  and  the  public  prosecutor  iu  his 
review,  shall  make  a  formal  recommendation  with  regard  to  the  classification  of  the  bankruptcy, 
and  after  having  been  attached  to  the  record,  the  latter  shall  be  referred  to  the  bankrupt  for 
a  period  of  six  days,  in  order  that  he  may  make  answer  to  such  recommendation. 

"1382.  If  the  bankrupt  shall  not  make  answer,  or  if  he  shall  return  the  record  without 
contesting  the  petition  of  the  trustees  or  of  the  assistant  public  prosecutor,  the  judge  shall 
order  the  record  to  be  brought  before  him,  and  shall  make  the  classification  which  he  may 
beUeve  to  conform  to  the  law,  according  to  what  may  be  shown  by  the  separate  record  and 
the  adjudication  of  bankruptcy,  which  shall  also  be  taken  into  consideration. 

"1383.  If  the  bankrupt  should  contest  the  petition  of  the  trustees  or  of  the  assistant  public 
prosecutor,  evidence  shall  be  taken  and  the  proceedings  shall  be  continued  to  the  point  of  ren- 
dition of  judgment,  in  accordance  with  the  procedure  established  in  this  law  for  incidental  issues; 
the  term  for  the  admission  of  evidence  may  be  extended  on  the  petition  of  the  parties  to  the 
maximum  period  of  forty  days  mentioned  in  article  1142  of  the  Code.  —  The  decision  rendered 
may  be  appealed  from  both  for  review  and  a  stay  of  proceedings,  but  it  shall,  however,  be  exe- 
cuted as  to  the  release  of  the  bankrupt,  if  his  release  shall  have  been  ordered  therein. 

"1384.  The  provisions  of  article  1143  of  the  Code  shall  be  followed  in  the  judgment  and 
its  execution.  If  the  proceedings  for  the  classification  of  the  bankruptcy  should  show  grounds 
for  qualifying  it  as  fraudulent,  the  judge  shall  order  a,  certified  abstract  of  the  necessary  part 
of  the  record  made,  in  order  to  prosecute  the  bankrupt.  No  appeal  whatsoever  shall  Ue  from 
this  order. 

"1385.  The  trustees  shall  not  take  any  action,  in  such  capacity,  in  the  criminal  cause 
which  may  be  instituted  against  a  bankrupt  of  the  third,  fourth,  or  fifth  class,  except  by  reso- 
lution of  the  general  meeting  of  creditors.  Any  of  the  latter  who  shall  avail  himself  of  the  rights 
of  action  in  these  proceedings  which  the  criminal  laws  vest  in  him,  shall  do  so  at  his  own  expense, 
without  any  right  to  recover  in  any  case  from  the  assets  by  reason  of  the  results  of  the  proceed- 
ings. 

"1386.  The  petitions  of  bankrupts  for  discharge  shall  be  heard  and  determined,  after  the 
conclusion  of  the  classification  proceedings,  as  a  part  of  the  same  proceedings,  the  procedure 
being  that  prescribed  in  Title  11,  Book  IV  of  the  Code  of  Commerce.  (The  substantive  provisions 
of  the  Title  and  Book  referred  to  are  included  in  Section,  Title  I  of  Book  IV  of  the  present 
Code;  and  the  adjective  provisions,  although  not  included  therein,  are  held  to  be  in  force.) 
— As  soon  as  the  commissioner  shall  make  the  report  prescribed  in  article  1173  of  the  said  Code, 
the  record  shall  be  referred  to  the  assistant  pubhc  prosecutor  for  his  opinion  as  to  whether 
the  bankrupt  should  be  discharged,  and  without  further  proceedings  the  judge  shall  render 
the  decision  which  he  may  deem  proper,  in  accordance  with  the  said  article.  The  decision  rendered 
may  be  appealed  from  both  for  review  and  a  stay  of  proceedings." 

The  articles  of  the  Code  of  Commerce  of  1829,  referred  to  in  the  preceding  articles,  none  of 
which  have  any  equivalent  in  the  Code  in  force,  provide  as  follows: 

"1138.  In  classifying  the  bankruptcy,  the  following  shall  be  considered:  1.  The  conduct 
of  the  bankrupt  in  the  fulfilment  of  the  obhgations  imposed  on  him  by  articles  1017  and  1018; 
2.  The  result  of  the  balances  of  the  commercial  business  of  the  bankrupt;  3.  The  condition  of 
his  commercial  books;  4.  The  statement  to  be  submitted  to  the  bankrupt  regarding  the  direct 
and  inunediate  causes  of  the  bankruptcy,  and  what  the  books,  documents,  and  papers  of  the 
latter  may  show  as  to  the  true  reason  therefor;  5.  The  merits  of  the  claims  which  may  be  fUed 
against  the  bankrupt  and  his  property  during  the  proceedings. 

"1140.   The  report  of  the  commissioner  and  the  statement  of  the  trustees  shall  be  referred 
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In  no  case,  either  on  the  petition  of  a  party  or  on  the  initiative  of 
the  Government,  shall  proceedings,  be  instituted  for  the  crime  of  culpable  or  frau- 
dulent bankruptcy,  before  the  judge  or  court  shall  have  made  the  adjudication 
of  bankruptcy  and  held  that  grounds  exist  for  criminal  prosecution. 

897.  The  classification  of  an  accidental  bankruptcy  by  a  final  judgment 
shall  not  bar  criminal  proceedings,  when  pending  proceedings  relating  to  settle- 
ments, the  acknowledgment  of  credits  or  any  other  incidental  issue,  shall  show 
indications  of  acts  which  are  punishable  under  the  Penal  Code,  which  shall  be 
brought  to  the  attention  of  the  judge  or  court  of  competent  jurisdiction.  In  such 
cases  the  representative  of  the  department  of  pubUc  prosecution  must  first  be 
heard. 

Fourth  Section.   Arrangements  between  bankrupts  and  their  creditors. 

898.  At  any  stage  of  the  proceedings,  after  the  examination  of  the  claims 
and  the  classification  of  the  bankruptcy,  the  bankrupt  and  his  creditors  may  make 
the  arrangements  which  they  may  deem  proper. 

Fraudulent  bankrupts,  and  those  who  abscond  during  the  proceedings  in 
bankruptcy,  shall  not  enjoy  this  right^). 

899.  The  arrangements  between  the  creditors  and  the  bankrupt  shall  be  made 
at  a  meeting  of  creditors  duly  constituted. 

Private  settlements  between  the  bankrupt  and  any  one  of  his  creditors  shall  be 
void;  any  creditor  making  them  shall  forfeit  his  rights  in  the  bankruptcy,  and 
the  bankrupt  shall,  through  this  act  alone,  be  classified  as  a  culpable  bankrupt, 
when  he  does  not  deserve  to  be  considered  a  fraudulent  bankrupt^). 

900.  Specially  privileged  creditors,  privileged  creditors,  and  mortgage  cre- 
ditors, may  refrain  from  taking  part  in  the  resolution  of  the  meeting  regarding 
the  composition,  and  if  they  shall  so  refrain,  the  composition  shall  not  impair  their 
respective  rights. 

If,  on  the  contrary,  they  should  prefer  to  be  heard  and  vote  on  the  composition 
proposed,  they  shall  be  included  in  the  compositions  and  respites  which  the  meeting 
may  grant,  without  prejudice  to  the  place  and  rank  corresponding  to  their  claims  3). 

to  the  assistant  public  prosecutor  of  the  court,  in  order  that  if  he  shall  find  that  a  crime  or  offence 
has  been  committed,  he  may  take  steps  for  its  punishment  in  accordance  with  the  laws. 

"1142.  In  the  event  of  opposition,  the  trustees  and  the  assistant  pubhc  prosecutor,  as  well 
as  the  bankrupt,  may  avail  themselves  of  the  legal  means  of  proof  to  establish  the  facts  they  may 
have  respectively  pleaded.  The  term  for  the  admission  of  this  evidence  shall  not  exceed  forty  days. 

"1143.  In  view  of  the  allegations  and  evidence  submitted  by  the  trustees,  the  assistant 
public  prosecutor,  and  the  bankrupt,  the  judge  shall  make  the  final  classification  of  the  bank- 
ruptcy when  he  shall  consider  it  of  the  first  or  second  class,  in  accordance  with  articles  1003 
and  1004,  and  shall  order  the  bankrupt  to  be  released  if  he  should  still  be  in  confinement.  The 
bankrupt,  the  trustees  and  the  assistant  public  prosecutor  may  appeal  from  the  order,  and  such 
appeal  shall  be  allowed  both  for  a  stay  and  a  review  of  the  proceedings,  but  it  shall  be  executed, 
however,  as  to  the  release  of  the  bankrupt,  if  it  shall  have  been  ordered  therein. 

"1173.  The  original  receipts  showing  the  payments  to  the  creditors  shall  be  attached 
to  the  petition  for  discharge.  The  court  shall  direct  the  commissioner  to  make  an  examination 
of  the  documents  presented  by  the  bankrupt  and  of  all  the  antecedents  of  the  bankruptcy  pro- 
ceedings, and  to  report  whether  the  discharge  is  proper  under  the  provisions  of  articles  1171 
and  1172,  in  their  respective  cases.  If  there  should  be  no  just  objection,  he  shall  order  the  dis- 
charge, and  otherwise  he  shall  deny  it,  if  the  bankrupt  on  account  of  the  character  of  the  bank- 
ruptcy should  be  disqualified  to  obtain  it,  or  he  shall  suspend  it,  if  only  a  requisite  which  may 
be  supplied  is  lacking." 

1)  The  articles  of  the  Law  of  Civil  Procedure  applicable  are  the  following: 

"Art.  1387.  In  accordance  with  the  provisions  of  article  1147  of  the  Code  of  Commerce, 
as  amended  by  the  law  of  July  30,  1878,  no  agreement  of  composition  between  the  bankrupt 
and  his  creditors  shall  be  considered  if  presented  before  the  conclusion  of  the  examination  and 
acknowledgment  of  the  claims  and  the  classification  of  the  bankruptcy  shall  have  been  made." 

Art.  1147  of  the  Code  of  Commerce  of  1829  has  been  included  in  the  provisions  of  article 
898  of  the  Code  in  force. 

2)  When  the  proceedings  shall  have  reached  the  stage  mentioned  in  article  1387  of  the 
Law  of  Civil  Procedure  (see  note  to  art.  898)  if  the  bankruptcy  shall  not  have  been  classified  as 
of  the  third,  fourth,  or  fifth  class,  the  judge  shall  grant  the  petition  of  the  bankrupt  or  of  any 
of  the  creditors  when  the  purpose  thereof  is  to  call  a  meeting  to  consider  the  composition. 
(Art.  1388,  Law  of  Civil  Procedure.) 

3)  Art.  1390  of  the  Law  of  Civil  Procedure  provides  that  with  regard  to  the  holding  of 
special  meetings  to  discuss  the  composition  and  object  to  the  resolutions  thereon,  the  provisions 
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901.  The  proposed  composition  shall  be  discussed  and  put  to  a  vote, 
resolutions  being  adopted  by  a  number  of  creditors  composing  one-half  plus  one 
of  the  creditors  present,  provided  their  interest  in  the  bankruptcy  shall  represent 
three  fifths  of  all  the  liabilities,  after  deduction  of  the  sum  represented  by  the 
claims  of  the  creditors  comprised  under  the  first  paragraph  of  the  preceding  article 
who  may  have  availed  themselves  of  the  right  granted  them  therein^). 

902.  The  dissenting  creditors  and  those  who  may  not  have  attended  the 
meeting  at  which  it  shall  have  been  resolved  to  accept  the  proposed  composition  may 
oppose  the  approval  thereof,  within  eight  days  following  the  holding  of  the  meeting. 

903.  The  only  grounds  on  which  the  opposition  to  the  composition  may  be 
based,  shall  be  the  following:  1.  Errors  in  the  procedure  prescribed  for  the  call, 
celebration,  and  deliberations  of  the  meeting;  —  2.  Lack  of  capacity  or  represen- 
tation in  any  of  the  voters,  provided  his  vote  shall  decide  the  majority  in  number 
or  amount;  —  3.  Fraudulent  understandings  between  the  debtor  and  one  or  more 
creditors,  or  of  the  creditors  among  themselves  to  vote  in  favor  of  the  composition; 

—  4.  Fraudulent  exaggeration  of  claims  in  order  to  obtain  the  majority  in  amount; 

—  5.  Fraudulent  error  in  the  general  balance  of  the  business  of  the  bankrupt,  or 
in  the  reports  of  the  trustees,  in  order  to  facilitate  the  acceptance  of  the  propositions 
of  the  debtor. 

904.  After  approval  of  the  composition  and  without  prejudice  to  the  provi- 
sions of  article  900,  it  shall  be  binding  upon  the  bankrupt  and  all  the  creditors 
whose  claims  antedate  the  adjudication  of  bankruptcy,  5e  they  shall  have  been 
cited  in  legal  form,  or  if,  having  been  notified  of  the  approval  of  the  composition' 
they  shall  not  have  objected  thereto  in  the  manner  prescribed  in  the  Law  of  Civil 
Procedure,  even  though  their  claims  shall  not  appear  on  the  balance  sheet  and 
they  shall  not  have  taken  part  in  the  proceedings^). 

of  articles  1152  et  seq.  of  the  Code  of  Commerce  shall  be  observed.  These  articles,  which  have  no 
equivalent  in  the  present  Code,  are  the  following: 

"Art.  1152.  Whenever  at  a  meeting  of  creditors  a  proposed  composition  submitted 
by  the  bankrupt  is  to  be  considered,  the  commissioner  shall  first  submit  to  the  creditors  present 
an  exact  statement  of  the  condition  of  the  administration  of  the  bankruptcy,  and  of  what  the 
record  of  the  classification  proceedings  shows  to  date,  the  last  balance  struck  in  the  proceedings 
being  also  read  to  them. 

"1154.    The  wife  of  the  bankrupt  shall  not  be  heard  in  the  discussion  of  the  composition. 

"1156.  The  proposed  composition  between  the  bankrupt  and  the  creditors  shall  be 
signed  at  the  same  meeting  at  which  it  is  made,  under  the  penalty  of  being  void  and  under  the 
liability  of  the  clerk  of  the  court  authorizing  it,  and  shall  be  forwarded  within  the  next  twenty- 
four  hours  to  the  judge  taking  cognizance  of  the  bankruptcy  proceedings,  for  approval." 

1)  Articles  872,  873  and  901  to  903  of  the  Code  of  Commerce  relate  to  a  suspension  of 
payments  legally  obtained,  and  in  no  manner  whatsoever  to  suspensions  which  do  not  conform 
to  the  strict  provisions  of  the  law,  to  which  they  cannot  be  appUed  at  all,  this  being  specially  the 
case  when  the  declaration  in  question  is  made  on  petition  of  the  person  interested,  without  a 
hearing  of  the  creditors  or  opposition  on  their  part  being  possible.  (Decision  of  the  Supreme  Court 
of  Spain  of  June  23,  1894.) 

2)  The  provisions  of  the  Law  of  Civil  Procedure  herein  referred  to  are  contained  in  the 
following  articles: 

"Art.  1391.  No  objection  shall  be  admitted  on  the  part  of  the  creditors  who  have  agreed 
to  the  composition,  according  to  the  minutes  of  the  meeting. 

"1392.  The  bankrupt  and  the  trustees  shall  be  heard  on  any  opposition  which  may  be  made 
by  the  dissenting  creditors,  or  by  those  who  may  not  have  attended  the  meeting,  and  at  the 
same  time  evidence  shall  be  admitted  on  the  issue  for  a  period  of  thirty  days,  not  subject  to 
extension,  within  which  period  the  parties,  as  well  as  any  other  creditors  who  may  sub- 
sequently intervene  and  join  in  the  opposition,  may  make  such  allegations  and  submit  such 
evidence  as  they  may  consider  proper,  with  the  citation  of  the  opposite  parties. 

"1393.  After  the  expiration  of  the  term  for  the  submission  of  evidence,  the  provisions 
of  articles  754  et  seq.  of  this  Law  shall  be  observed.  The  decision  rendered  may  be  appealed 
from  for  review  but  not  for  a  stay  of  proceedings,  and  shall  be  carried  out  between  the  debtor 
and  the  creditors  who  may  have  accepted  the  composition,  without  prejudice  to  the  decision 
rendered  on  appeal  as  prescribed  in  article  1158  of  the  Code,  as  amended  by  the  Law  of  June  30, 
1878. 

"1394.  If  within  the  period  of  eight  days  mentioned  in  article  1157  of  the  Code,  the  compo- 
sition shall  not  be  opposed,  the  judge  shall  cause  the  record  to  be  brought  before  him,  and  in 
view  of  the  record  of  the  adjudication  of  bankruptcy  and  of  its  classification,  he  shall  decide 
what  may  be  proper  in  accordance  with  the  provisions  of  article  1159  of  the  said  Code." 

Article  1157  of  the  Code  of  Commerce  of  1829  has  been  reproduced  in  articles  902  and 
903  of  the  present  Code,  the  latter  containing  subdivision  5  as  new  matter.    Article  1159  has 
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905.  By  virtue  of  the  composition,  in  the  absence  of  an  express  agreement 
to  the  contrary,  the  credits  shall  be  extinguished  as  to  the  part  of  which  the  bank- 
rupt may  have  been  reUeved,  even  though  he  should  be  left  a  surplus  from  the 
assets  of  the  bankruptcy,  or  even  if  his  financial  condition  should  subsequently 
improve. 

906.  If  the  debtor  with  whom  the  composition  may  have  been  made,  shaU 
fail  to  comply  with  the  stipulations  thereof,  any  of  the  creditors  may  apply  for 
the  rescission  of  the  composition  and  the  continuation  of  the  bankruptcy  proceedings, 
before  the  judge  or  court  which  may  have  taken  cognizance  thereof  i). 

907.  If  the  special  agreement  mentioned  in  article  905  shall  not  have  been 
made,  the  creditors  who  do  not  receive  full  payment  with  the  amount  they  receive 
from  the  assets  of  the  bankruptcy  up  to  the  time  of  the  conclusion  of  the  Hqui- 
dation  of  the  latter,  shall  retain  their  right  of  action  as  to  the  balance  due  to  them, 
against  the  property  which  the  bankrupt  may  or  is  able  to  acquire  subsequently 2). 

Fifth  Section,    Rights  of  creditors  in  case  of  bankruptcy,  and  their 

respective  rank. 

908.  The  merchandise,  goods,  and  any  other  kind  of  property  which  form 
part  of  the  assets  of  the  bankruptcy,  the  ownership  of  which  shall  not  have  been  trans- 
ferred to  the  bankrupt  under  a  legal  and  irrevocable  title,  shall  be  considered  the 
property  of  another,  and  shall  be  placed  at  the  disposition  of  their  legal  owners, 
after  the  recognition  of  their  rights  at  a  meeting  of  creditors,  or  by  a  final  judgment, 
the  estate  retaining  the  rights  which  the  bankrupt  may  have  in  such  property,  to 
whose  place  it  shall  be  subrogated,  provided  the  obligations  attaching  thereto 
shall  be  compUed  with^). 

909.  The  following  shall  be  considered  included  under  the  provisions  of  the 
preceding  article,  for  the  purposes  mentioned  therein:  1.  The  unappraised  and 
appraised  dowry  property  which  may  remain  in  the  possession  of  the  husband, 
provided  the  receipt  thereof  shall  appear  in  a  pubUc  instrument,  which  has  been 
recorded  in  accordance  with  articles  21  and  27  of  this  Code*) ;  —  2.  The  paraphernal 
property  which  the  wife  may  have  acquired  by  inheritance,  legacy,  or  donation, 
whether  preserved  in  the  form  in  which  she  may  have  received  it  or  subrogated 
or  converted  into  other  property,  provided  the  conversion  or  subrogation  shall 

been  embodied  in  article  904  of  the  present  Code,  whilst  article  1158,  which  has  no  equivalent 
in  the  new  Code,  reads  as  follows: 

"If  any  creditor  shall  object  to  the  composition,  such  objection  shall  be  heard  and  deter- 
mined after  a  hearing  of  the  bankrupt  and  trustees,  within  the  peremptory  period  of  thirty  days, 
not  subject  to  extension,  and  the  said  period  shall  be  common  for  the  parties  and  they  may  plead 
and  prove  therein  whatever  they  may  deem  suitable,  and  upon  the  expiration  thereof,  the  judge 
shall  decide  what  may  be  proper.  Appeals  from  this  order  shall  be  allowed  only  for  a  review 
but  not  for  a  stay  of  the  proceedings,  and  consequently  it  shall  be  carried  out  between  the  debtor 
and  the  creditors  who  accept  the  proposed  composition,  without  prejudice  to  the  decisions 
which  may  be  rendered  on  appeal." 

The  Supreme  Court  of  Spain  held  in  a  decision  of  September  27,  1889,  that  it  cannot  be 
held  that  a  creditor  was  cited  in  legal  form  upon  whom,  notwithstanding  the  fact  of  his  address 
appearing  in  the  document  of  credit,  notice  to  attend  the  meeting  was  not  served  in  person, 
in  accordance  with  article  1333  of  the  Law  of  Civil  Procedure,  and  who  was  not  advised  at  the 
request  of  the  debtor  of  the  acceptance  of  the  cosjiposition,  in  accordance  with  article  1 145  thereof, 
wherefor  the  composition  is  not  binding  upon  him,  nor  is  he  prejudiced  by  notice  of  the  approval 
of  the  composition  given  extemporaneously. 

1)  The  provisions  of  articles  872,  906,  and  the  second  paragraph  of  article  876  of  the  Code 
of  Commerce  are  not  violated  by  a  judgment  which  rescinds  a  contract  of  composition  accepted 
at  a  meeting  of  the  creditors  of  a  partnership  and  adjudges  it  a  bankrupt,  on  the  ground  that 
it  has  not  oompHed  with  the  stipulations  of  the  contract.  (Decision  of  the  Supreme  Court  of 
Spain  of  October  1,  1894.) 

2)  See  articles  921  and  928  of  this  Code. 

3)  See  articles  457,  510  and  879  of  this  Code. 

*)  Article  1346  of  the  Civil  Code  provides:  "The  dowry  may  be  appraised  or  unappraised. 
It  shall  be  appraised  if  the  property  of  which  it  consists  shall  be  valued  at  the  time  of  the  settle- 
ment thereof,  the  ownership  being  conveyed  to  the  husband,  who  shall  be  liable  for  the  return 
of  the  value  thereof.  It  shall  be  unappraised,  if  the  wife  retains  the  ownership  of  the  property, 
whether  it  shall  have  been  valued  or  not,  the  husband  becoming  liable  for  the  return  of  the  same 
property.  If  the  marriage  agreements  shall  not  determine  the  class  of  the  dowry,  it  shall  be 
considered  unappraised." 
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have  been  recorded  in  the  commercial  registry,  in  accordance  with  the  provisions 
of  the  articles  cited  in  the  preceding  subdivision;  —  3.  The  property  or  goods 
which  the  bankrupt  may  have  held  as  a  deposit,  under  administration,  lease,  rental, 
or  usufruct;  —  4.  The  merchandise  which  the  bankrupt  may  have  in  his  possession 
under  commission  for  purchase,  sale,  transit,  or  delivery;  —  5.  Bills  of  exchange 
or  promissory  notes,  which,  having  no  indorsement  or  statement  transferring  their 
ownership,  shall  have  been  forwarded  to  the  bankrupt  for  collection,  and  those 
he  may  have  acquired  for  the  account  of  another,  drawn  or  endorsed  directly  in 
favor  of  the  principal;  —  6.  Funds  forwarded  to  the  bankrupt  outside  an  account 
current,  which  the  latter  may  have  in  his  possession  for  delivery  to  a  specific  person 
in  the  name  and  for  the  account  of  the  principal,  or  for  the  payment  of  obligations 
to  be  performed  in  the  domicile  of  the  former;  —  7.  The  sums  which  may  be  due 
to  the  bankrupt  on  account  of  sales  made  for  the  account  of  another,  and  the  biUs 
of  exchange  or  promissory  notes  of  similar  origin  in  his  possession,  even  though 
not  drawn  in  favor  of  the  owner  of  the  merchandise  sold,  provided  it  be  proved 
that  the  obligation  is  derived  therefrom  and  that  they  were  in  the  possession  of 
the  bankrupt  for  the  account  of  the  principal  for  collection  and  the  remittance 
to  him  of  the  amount  thereof  in  due  time,  which  shall  be  a  presumption  of  law  if 
the  item  shall  not  have  been  passed  to  account  current  between  them;  —  8.  The 
goods  sold  to  the  bankrupt  for  cash,  the  price  of  which  has  not  been  paid  at  aU 
or  only  in  part,  provided  they  remain  unopened  in  the  warehouses  of  the  bankrupt, 
or  are  in  the  condition  in  which  they  were  delivered,  and  may  be  specifically 
distinguished  by  the  marks  or  numbers  of  the  packages  or  parcels;  —  9.  The  mer- 
chandise which  the  bankrupt  may  have  purchased  on  credit,  provided  dehvery 
thereof  shall  not  have  been  actually  made  to  him  in  the  warehouses  or  place  agreed 
on  for  dehvery,  and  that  the  biUs  of  lading  or  invoices  thereof  shall  have  been 
forwarded  to  him,  after  it  has  been  shipped,  by  order  and  for  the  account  and 
risk  of  the  purchaser.  In  the  cases  of  this  No.  and  of  No.  8,  the  trustees  may  hold 
the  merchandise  purchased  or  demand  it  for  the  assets  and  pay  the  vendor  the 
price  thereof  1). 

910.  The  provisions  of  article  908  shall  be  considered  to  include  also,  for 
the  purposes  specified  therein,  the  outstanding  notes  of  banks  of  issue,  in  failures 
of  these  institutions. 

911.  The  creditors  shall  be  paid,  in  accordance  with  the  provisions  of  the 
following  articles,  with  the  proceeds  from  the  assets  of  the  banfauptcy,  after  the 
deductions  prescribed  in  the  foregoing  articles  2). 

912.  To  rank  the  credits  they  shall  be  divided  into  two  sections :  the  first  shall 
comprise  the  credits  to  be  paid  from  the  proceeds  of  the  personal  property  of  the 
bankruptcy,  and  the  second,  those  to  be  paid  from  the  proceeds  of  the  real  property. 

913.  The  priority  of  the  creditors  of  the  first  section  shall  be  established 
in  the  following  order:  1.  Creditors  specially  privileged  in  the  following  order: 
A.  Creditors  whose  claims  are  based  on  burial,  funeral  and  probate  expenses;  B.  Cre- 
ditors whose  claims  are  based  on  support,  that  is  to  say,  those  who  have  contri- 
buted to  the  support  of  the  bankrupt  or  his  family;  C.  Creditors  whose  claims 
are  for  personal  service,  including  the  commercial  employees  for  the  six  months 
immediately  preceding  the  bankruptcy;  —  2.  Privileged  creditors  who  are  granted 
a  right  of  priority  in  this  Code^);  —  3.  Creditors  privileged  under  the  common 
law,  and  the  creditors  under  statutory  rgprtgages  iu  cases  in  which  in  accordance 
with  the  said  law,  they  enjoy  priority  as  to  personal  property*);  —  4.  Creditors 

1)  See  articles  32  et  seq.  of  the  Commercial  Registry  regtilations  in  note  to  No.  10  of  art.  21. 
The  cases  mentioned  in  subdivisions  8  and  9  of  this  article  constitute  exceptions  to  the  general 
principle  laid  down  in  the  Civil  Code  (Art.  1450),  to  the  effect  that  a  sale  is  perfected  by  mere 
consent.  These  exceptions  are  estabhshed  in  favor  of  the  vendor,  who  on  equitable  grounds  is 
left  out  of  the  bankruptcy,  inasmuch  as  under  the  conditions  mentioned  it  is  possible  to  prevent 
an  additional  prejudiced  creditor.  Under  this  same  principle  of  equity  the  interest  of  the  mass 
of  the  creditors  is  considered,  in  that  the  law  leaves  them  at  liberty  to  return  the  goods  or  to 
acquire  them  for  the  assets  upon  payment  of  the  price  thereof. 

2)  See  articles   926,  927,  932  and  941  of  this  Code. 

3)  Among  the  privileged  creditors  referred  to  are  those  mentioned  in  articles  98,  196,  276, 
372,  375,  403,  580  and  791  of  this  Code. 

*)  See  articles  1921  to  1929  of  the  Civil  Code.    Article  168  of  the  Mortgage  Law  provides: 

"A  statutory  mortgage  is  established:    1.  In  favor  of  married  women  on  the  property  of 

their  husbands:  for  dowries  formally  delivered  to  them  under  the  certification  of  a  notary; 
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who  claim  under  public  instruments  other  than  mortgage  deeds,  together  with 
those  who  claim  under  commercial  instruments  or  contracts  in  which  an  agent 
or  broker  may  have  acted  as  an  intermediary;  —  5.  Ordinary  creditors  under  com- 
mercial transactions;  —  6.  Ordinary  creditors  under  the  civil  law^). 

914.  The  priority  of  payment  to  creditors  of  the  second  section  shall  con- 
form to  the  following  order:  1.  Creditors  under  a  property  right,  in  the  terms  and 
order  established  by  the  Mortgage  Law 2);  —  2.  The  specially  privileged  creditors 
and  the  others  enumerated  in  the  preceding  article,  in  the  order  established  therein. 

915.  The  amounts  which  creditors  under  statutory  mortgages  may  receive 
from  the  proceeds  of  the  sale  of  personal  property,  shall  be  credited  on  account 
of  what  they  are  to  receive  from  the  sale  of  real  property;  and  if  they  should  have 
received  the  fuU  amount  of  their  credit,  it  shall  be  considered  settled  and  the  cre- 
ditor following  them  in  order  of  date  shall  then  be  paid. 

916.  Creditors  shall  receive  their  credits  without  distinction  as  to  dates, 
pro  rata  within  each  class,  and  subject  to  the  order  set  forth  in  articles  913  and  914. 

The  following  are  excepted:  1.  Mortgage  creditors,  who  shall  collect  in  the 
order  of  dates  of  the  record  of  their  deeds;  —  2.  Creditors  claiming  under  public 
instruments  other  than  mortgage  deeds,  or  under  commercial  instruments  in  which 
agents  or  brokers  have  acted  as  intermediaries,  who  shall  also  collect  in  the  order 
of  the  dates  of  their  instruments. 

Notwithstanding  the  foregoing  provisions,  the  hens  established  in  this  Code 
on  a  specific  thing  are  reserved,  in  which  case,  if  there  be  a  number  of  creditors 
of  the  same  class,  the  general  rule  shall  be  observed. 

917.  The  proceeds  of  the  sale  shall  not  be  distributed  among  the  creditors 
under  one  grade,  letter  or  number  designated  in  articles  913  and  914,  unless  all 
the  credits  of  that  grade,  letter  or  number  of  the  said  articles  are  paid  in  fuU,  accord- 
ing to  their  order  of  priority. 

918.  Creditors  secured  by  a  pledge  constituted  by  a  pubUc  instrument  or 
agreement  in  which  an  agent  or  broker  has  acted  as  an  intermediary,  shall  not  be 
obHged  to  hand  over  to  the  assets  the  securities  or  objects  they  may  have  received 
in  pledge,  unless  the  representative  of  the  estate  of  the  bankrupt  shall  desire  to 
recover  the  same  upon  payment  in  fuU  of  the  credit  for  which  they  are  security. 

If  the  estate  of  the  bankrupt  shall  not  desire  to  make  use  of  this  right,  the 
creditor  holding  collateral  security  quoted  on  exchange,  may  sell  it  upon  the  maturity 
of  the  loan,  in  accordance  with  the  provisions  of  article  323  of  this  Code;  and  if 
the  pledges  shall  be  of  a  different  class,  they  may  sell  the  same  with  the  mediation  of 
a  licensed  broker  or  agent,  if  there  is  any,  and  otherwise  at  auction,  in  the  presence 
of  a  notary. 

for  the  donations  the  husbands  themselves  may  have  offered  them  within  the  limits  prescribed 
by  law;  for  the  paraphernal  property  which  they  may  have  delivered  to  their  hiisbands  with 
the  aforesaid  formahties;  for  any  other  property  the  wives  may  have  brought  to  the  marriage 
and  deUvered  to  their  husbands  with  the  same  formahties. 

"2.  In  favor  of  the  relatives  referred  to  in  article  811  of  the  Civil  Code,  for  the  property 
which  under  the  said  article  is  to  be  set  apart,  on  the  property  of  the  person  obUged  to  set  it  apart; 
and  in  favor  of  children  on  the  property  of  their  parents,  for  the  property  which  the  latter  must 
set  apart  for  them  under  the  law,  and  for  the  property  belonging  to  such  children  while  under 
the  paternal  power  of  the  father  or  mother,  in  the  event  of  the  latter  contracting  another 
marriage. 

"3.  In  favor  of  the  heirs  of  the  deceased  spouse,  on  the  property  of  the  surviving  spouse 
for  the  hereditary  share  to  the  usufruct  to  which  the  latter  is  entitled  under  the  law  in  the  event 
of  specific  property  passing  into  his  or  her  hands  for  this  purpose,  provided  he  or  she  shall 
contract  another  nu-rriage. 

"4.  In  favor  of  minors  or  incompetents  on  the  property  of  their  guardians,  for  the  amount 
the  latter  may  have  received  from  them,  and  for  the  habUity  they  may  incur,  imless  they  give 
a  bond  secured  by  a  pledge  instead  of  mortgage  security. 

"5.  In  favor  of  the  State,  of  provinces  or  municipaUties,  on  the  property  of  persons  who 
enter  into  contracts  with  the  same  or  who  manage  their  interests,  for  the  liabilities  they  may 
incur  under  the  law;  on  the  property  of  tax  payers,  for  the  amount  of  one  year's  taxes,  due  and 
unpaid,  on  such  property. 

"6.  In  favor  of  the  insurers,  on  the  property  insured,  for  the  premiums  of  msurance 
for  two  years;  and  if  the  insurance  is  based  on  the  mutual  system,  for  the  last  two  assessments 
levied." 

1)  See  note  to  No.  3  of  art.  913. 

2)  See  articles  26,  50,  51  and  64  of  the  Mortgage  Law. 
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Any  surplus  remaining  after  the  extinguishment  of  the  credit  shall  be  handed 
over  to  the  estate. 

If,  on  the  contrary,  a  balance  shall  still  remain  against  the  bankrupt,  the 
creditor  shall  be  considered  as  claiming  under  a  public  instrument,  in  the  place 
corresponding  to  him  according  to  the  date  of  the  contract^). 

919.  Mortgage  creditors,  whether  contractual  or  statutory,  whose  claims 
are  not  covered  by  the  sale  of  the  real  property  mortgaged,  shall  be  considered 
as  to  the  balance  remaining  due  to  them,  as  creditors  claiming  under  a  public  in- 
strument, and  shall  participate  with  the  remainder  of  this  grade,  according  to  the 
date  of  their  instruments. 

Sixth  Section.    Discharge  of  bankrupts.^) 

920.  Fraudulent  bankrupts  cannot  be  discharged. 

921.  Bankrupts  not  included  in  the  preceding  article  may  obtain  their  dis- 
charge upon  estabUshing  that  they  have  fully  complied  with  the  terms  of  the 
approved  arrangement  they  may  have  made  with  their  creditors. 

If  there  shaU  have  been  no  arrangement,  they  shall  be  obliged  to  prove  that 
all  the  obUgations  acknowledged  in  the  bankruptcy  proceedings  were  settled  with 
the  assets  thereof  or  by  subsequent  payments  3). 

922.  All  the  legal  interdictions  which  an  adjudication  of  bankruptcy  carries 
with  it  shall  cease  with  the  discharge  of  the  bankrupt. 

Seventh  Section.     General  provisions  relating  to  the  bankruptcy  of 
commercial  associations  in  general. 

923.  The  bankruptcy  of  a  general  or  Umited  partnership  carries  with  it 
that  of  the  partners  charged  with  solidary  UabUity  therein,  in  accordance  with 
the  provisions  of  articles  127  and  148  of  this  Code,  and  shall  produce  with  respect 
to  aU  the  said  partners  the  effect  consequent  upon  an  adjudication  of  bankruptcy, 
but  the  respective  liquidations  shall  always  be  kept  separate. 

924.  The  bankruptcy  of  one  or  more  partners  shall  not  per  se  cause  the  bank- 
ruptcy of  the  partnership*). 

925.  If  special  partners  in  limited  partnerships,  or  shareholders  in  joint  stock 
companies  shall  not  have  paid  in  at  the  time  of  the  adjudication  of  bankruptcy  the 
full  amount  they  agreed  to  contribute  to  the  association,  the  receiver  or  receivers 

1)  As  explaining  the  provisions  of  this  article,  see  articles  320,  323,  324  and  subdivision  9 
of  article  913  of  this  Code. 

2)  Article  1386  of  the  Law  of  Civil  Procedure  provides:  "The  petitions  of  bankrupts  for 
their  discharge  shall  be  heard  and  determined  after  the  conclusion  of  the  classification  proceedings, 
and  made  part  of  the  record  of  the  latter,  according  to  the  procedure  prescribed  in  Title  11, 
Book  4  of  the  Code  of  Commerce.  (This  title  and  book  are  the  equivalent  of  Section  6,  Title  1 
of  the  same  Book  of  the  present  Code  —  arts.  920  to  922  — ,  but  only  as  to  the  substantive  portion ; 
as  to  the  procedure,  the  Code  of  1829  has  been  held  to  be  in  force.)  Upon  the  eonmiissioner 
rendering  the  report  prescribed  by  article  1173  of  the  said  Code,  the  record  shall  be  referred  to 
the  assistant  public  prosecutor  for  an  expression  of  opinion  as  to  whether  the  discharge  is  proper 
or  not,  and  the  judge  shall  without  further  proceedings  render  the  decision  he  may  consider 
proper,  in  accordance  with  the  said  article.  —  An  appeal  shall  lie  from  the  decision  rendered, 
both  for  review  and  a  stay  of  proceedings." 

Article  1173  of  the  Code  of  Commerce  of  1829,  referred  to,  which  has  no  equivalent  in  the 
Code  of  Commerce  in  force,  provides:  "The  original  receipts  or  vouchers  showing  payment 
to  the  creditors  shall  be  attached  to  the  petition  for  discharge.  —  The  judge  shall  direct  the 
commissioner  to  make  an  examination  of  the  documents  presented  by  the  bankrupt  and  of  all 
the  antecedents  of  the  bankruptcy  proceedings,  and  make  a  report  as  to  whether  the  discharge 
lies  in  accordance  with  the  provisions  of  articles  1171  and  1172  (see  below)  in  their  respective 
cases.  If  there  should  be  no  good  ground  for  objection  he  shall  order  the  discharge,  and  other- 
wise he  shall  deny  the  petition,  if  the  bankrupt  was  in  a  class  disqualifying  him  to  obtain  it, 
or  he  shall  suspend  it,  if  some  requisite  which  can  be  supplied  is  wanting."  Art.  1171  of  said 
Code  provides:  "Culpable  bankrupts  may  be  discharged  upon  establishing  the  full  payment 
of  all  the  debts  liquidated  in  the  bankruptcy  proceedings,  and  that  they  have  served  the  correc- 
tional penalty  to  which  they  may  have  been  sentenced."  Art.  1172  has  been  incorporated  in 
article  921  hereof. 

3)  See  articles  926,  927,  932  and  941  of  this  Code. 

*)  But  it  will  entail  the  total  dissolution  of  the  partnership,  in  accordance  with  the  pro- 
visions of  No.  3  of  article  222  of  this  Code. 
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of  the  bankruptcy  shall  have  the  right  to  make  the  assessments  which  may  be 
necessary  mtlun  the  limits  of  their  respective  Uability. 

926.  Special  partners  in  limited  partnerships,  shareholders  in  joint  stock 
companies  and  members  of  particular  partnerships  who  are  at  the  same  time  cre- 
ditors of  the  bankruptcy,  shall  figure  in  the  liabilities  thereof  only  to  the  extent 
of  the  difference  which  may  appear  in  their  favor  after  the  amounts  which  they 
were  under  the  obUgation  of  contributing  as  such  partners  or  shareholders  shall 
have  been  covered^). 

927.  In  general  partnerships,  the  personal  creditors  of  the  partners  whose 
claims  antedate  the  estabUshment  of  the  partnership,  shall  rank  with  the  cre- 
ditors of  the  latter,  being  placed  in  the  position  and  grade  corresponding  thereto, 
according  to  the  nature  of  their  respective  credits,  in  accordance  with  the  pro- 
visions of  articles  913,  914  and  915  of  this  Code. 

Subsequent  creditors  shall  only  be  entitled  to  recover  their  credits  from  any  balance 
which  may  remain  over  after  the  settlement  of  the  partnership  Uabilities,  reserving 
always  the  preference  granted  by  the  laws  to  privileged  and  mortgage  creditors. 

928.  The  agreement  of  composition  in  the  bankruptcy  of  joint  stock  com- 
panies which  are  not  in  liquidation,  may  relate  to  the  continuation  or  the  transfer 
of  the  business  under  the  term  swhich  may  be  determined  in  such  composition. 

929.  Companies  shall  be  represented  during  the  bankruptcy  in  the  manner 
which  their  by-laws  may  have  provided  in  such  cases,  and  in  the  absence  of  such 
provision,  by  the  board  of  directors ;  and  they  may  at  any  stage  of  the  proceedings 
submit  to  the  creditors  the  propositions  for  composition  which  they  may  deem 
proper,  which  shall  be  acted  on  and  disposed  of  in  the  manner  prescribed  in  the 
following  Section. 

Eighth  Section.     Suspension  of  payment  and  bankruptcy  of  railroad 
and  other  public  work  companies  and  undertakings. 

930.  Railroad  companies  and  undertakings  2)  and  others  for  the  construction 
or  operation  of  public  works  of  a  general,  provincial  or  municipal  character,  which 
may  find  themselves  unable  to  meet  their  obligations,  may  fUe  a  petition  with 
the  judge  or  court  for  a  declaration  of  suspension  of  payment. 

A  declaration  of  suspension  of  payment  may  also  issue  on  the  petition  of 
one  or  more  legitimate  creditors,  by  such  being  understood,  for  the  purposes  of 
this  article,  those  comprised  in  article  876. 

931.  The  service  of  operation  of  railroads  or  of  any  other  public  work  cannot 
be  interrupted  on  account  of  any  judicial  or  administrative  proceeding^). 

932.  A  company  or  enterprise  which  shall  file  a  petition  in  suspension  of 
payment,  applying  for  a  settlement  with  its  creditors,  must  attach  to  the  petition 
the  balance  sheet  of  its  assets  and  liabilities. 

For  the  purposes  of  the  settlement,  the  creditors  shall  be  divided  into  three 
groups:  the  first  shall  comprise  the  claims  for  personal  services  and  those  based 
on  condenmation,  works  and  suppUes;  the  second,  the  claims  based  on  mortgage 
obligations  issued  for  the  principal  they  represent,  and  for  the  coupons  and  amor- 
tization due  and  unpaid,  the  coupons  and  amortization  being  computed  at  their 
full  value,  and  the  obligations  according  to  the  rate  of  issue,  this  group  being 
divided  into  as  many  sections  as  there  may  have  been  issues  of  mortgage  obhgations ; 
and  the  third,  all  other  claims  of  whatsoever  nature  and  order  of  priority  as  to  each 
other  and  with  relation  to  the  preceding  groups*). 

1)  The  companies  referred  to  in  this  article  are  those  of  which  the  following  Section  of  this 
Code  treats,  and  no  others.    (Decision  of  the  Supreme  Court  of  Spain  of  May  16,  1895.) 

2)  The  provisions  of  this  Section  do  not  apply  at  the  present  time  to  railroad  companies, 
which  are  governed  by  the  provisions  of  Civil  Order  No.  34,  Headquarters  Division 
of  Cuba,  series  of  1902,  chapter  IX  of  which  treats  of  the  procedure  for  the  recovery  of 
mortgage  credits,  and  chapter  XV  of  the  recovery  of  common  or  unsecured  debts;  article  VII 
of  the  latter  chapter  provides  that  no  other  procedure  relating  to  suspensions  of  payment  or 
bankruptcies  shall  be  instituted  by  or  against  raikoad  companies.  —  These  chapters  appear 
at  the  end  of  this  Section. 

3)  This  article  agrees  with  article  I  of  Chapter  XV  of  Civil  Order  34,  series  of  1902.  bee 
the  addition  hereto.    See  also  Section  9,  Title  1  of  Book  II,  and  article  372  of  this  Code. 

*)  See  the  provisions  relating  to  the  Territorial  Bank  of  Cuba  on  pp.  251  et  seq.  See  also 
article  186  of  this  Code. 
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933.  If  the  company  or  undertaking  shall  fail  to  submit  the  balance  sheet 
in  the  form  prescribed  in  the  foregoing  article,  or  if  the  petition  in  suspension  of 
payment  shall  have  been  filed  by  creditors  who  shaU  establish  the  conditions 
required  in  the  second  paragraph  of  article  930,  the  judge  or  court  shall  order  the 
preparation  of  the  balance  sheet  within  a  period  of  fifteen  days,  and  if  such  period 
shall  expire  without  such  balance  sheet  having  been  presented,  it  shall  be  made 
under  the  direction  of  the  court  within  a  similar  period  at  the  cost  of  the  debtor 
company  or  enterprise. 

934.  An  adjudication  of  suspension  of  payment  made  by  a  judge  or  court 
shall  produce  the  following  effects:  1.  It  shall  stay  execution  proceedings  and  com- 
pidsory  process;  —  2.  It  shall  obhge  the  companies  and  enterprises  to  deposit  in 
the  treasury  or  in  the  bank  authorized  to  receive  the  same,  any  surplus  remaining 
after  payment  of  the  cost  of  administration,  operation  and  construction;  — 
3.  It  shall  impose  upon  the  companies  and  enterprises  the  obligation  of  presenting 
to  the  judge  or  court,  within  a  period  of  four  months,  a  proposition  of  settle- 
ment for  the  payment  of  the  creditors,  previously  approved  by  the  stockholders 
at  a  regiilar  or  special  meeting,  if  the  company  or  enterprise  is  a  joint  stock 
company. 

935.  The  proposition  of  settlement  shall  be  approved  by  the  creditors,  if 
accepted  by  those  representing  three-fifths  of  the  groups  or  sections  described 
in  article  932. 

It  shall  Ukewise  be  considered  approved  by  the  creditors,  if  a  sufficient  number 
to  make  up  the  majority  above  referred  to  not  having  attended  within  the  first 
period  fixed  for  the  purpose,  it  should  be  accepted  upon  a  second  call  by  creditors 
representing  two-fifths  of  the  total  of  each  of  the  first  two  groups  and  their  sections, 
provided  there  shall  be  no  opposition  exceeding  another  two-fifths  of  any  of  the 
said  groups  or  sections,  or  of  the  total  habUities. 

936.  Within  fifteen  days  following  the  pubHcation  of  the  canvass  of  the  votes, 
if  the  result  shall  have  been  in  favor  of  the  settlement,  the  dissenting  creditors 
and  those  who  may  not  have  attended  may  contest  the  settlement  on  the  ground 
of  defects  in  the  convening  of  the  creditors  and  in  their  concurrences,  or  on  any  of 
the  grounds  mentioned  in  subdivisions  2  to  5  of  article  903. 

937.  Upon  the  approval  of  the  proposition  of  settlement  without  objection, 
or  if  the  objection  shaU  have  been  dismissed  by  a  fiual  decision,  it  shall  be  binding 
both  upon  the  debtor  company  or  enterprise  and  upon  all  the  creditors  whose 
claims  antedate  the  suspension  of  payment,  if  they  shall  have  been  cited  in  legal 
form,  or  if,  having  been  notified  of  the  settlement,  they  shall  not  have  objected 
to  it  in  the  terms  prescribed  in  the  Law  of  Civil  Procedure. 

938.  The  adjudication  of  the  bankruptcy  of  companies  or  enterprises  shall 
be  made  on  their  petition,  or  on  the  petition  of  a  legitimate  creditor,  provided  that 
in  the  latter  case  some  one  of  the  following  conditions  shall  be  estabUshed:  1.  If 
four  months  shall  elapse  after  the  adjudication  of  suspension  of  payment,  without 
the  proposition  of  settlement  having  been  submitted  to  the  judge  or  court;  —  2.  If 
the  settlement  shall  be  disapproved  by  a  final  judgment,  or  if  sufficient  signatures 
shall  not  be  collected  for  the  approval  thereof  within  the  two  periods  referred  to 
in  article  935;  —  3.  If  the  settlement  having  been  approved,  it  shall  not  be 
comphed  with  by  the  debtor  company  or  enterprise,  provided  that  in  such  case 
the  petition  be  made  by  creditors  representing  at  least  one-twentieth  of  the 
liabilities. 

939.  If  the  concession  should  still  be  in  force  after  the  adjudication  of  bank- 
ruptcy, the  Government  or  the  corporation  which  may  have  granted  it  shall  be 
advised  of  the  bankruptcy  and  a  board  of  receivers  shall  be  appointed,  to  consist 
of  a  chairman  named  by  the  said  authority,  two  members  named  by  the  company 
or  enterprise,  one  by  each  group  or  section  of  creditors,  and  three  by  the  pluraUty 
of  all  of  the  latter. 

940.  The  board  of  receivers  shall  provisionally  organize  the  service  of  the 
public  work;  it  shall  manage  and  operate  it,  being  further  obliged:  first,  to  deposit 
the  receipts  in  the  general  treasury  or  in  the  banks  authorized  to  receive  the  same, 
as  a  necessary  deposit,  after  the  deduction  and  payment  of  the  administration 
and  operating  expenses;  second,  to  deposit  likewise  in  the  treasury,  also  as  a 
necessary  deposit,  the  cash  and  securities  the  company  or  enterprise  may  have 
on  hand  at  the  time  its  affairs  are  placed  in  the  hands  of  the  board  of  receivers; 
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third,  to  produce  the  books  and  papers  of  the  company  or  enterprise  when  proper 
or  when  ordered  to  do  so  by  the  judge  or  court. 

941.  The  provisions  of  the  fifth  Section  of  this  Title  shall  be  observed  in  the 
classification  and  payment  of  creditors^). 

Addition. 

Procedure  for  the   collection  of  debts  of  railroads  and  effects   these  claims 

produce. 

Order  No.  34,  Headquarters  Division  of  Cuba,  Series  of  1902. 

Chapter  IX.    Mortgages  of  Railroad  Corporations. 

I.  Mortgages  may  include  at  the  option  of  Railroad  Companies,  all  or  any 
part  of  their  raiboad  property,  properties  or  property  rights,  or  possessions,  whether 
or  not  such  properties  or  possessions  be  undivided  lands  or  Haciendas  Comuneras, 
and  other  interests  or  easements  in  lands,  rights  of  any  kind,  telegraph  and  tele- 
phone systems,  works,  buildings,  fixtures,  rolling  stock,  plant,  income,  revenues 
and  all  things  incident  or  appurtenant  to  the  railroad. 

II.  Mortgages  constituting  a  hen  against  the  properties,  property  rights  or 
possessions,  whether  or  not  such  properties,  property  rights  or  possessions  be  in 
undivided  lands  or  Haciendas  Comuneras,  or  other  interests  or  easements  in  lands  or 
railroad  corporations,  in  whole  or  in  part,  to  secure  the  issue  of  bonds  or  any 
other  debt  or  obligation,  may  at  the  option  of  the  Company  not  only  be  a  lien 
against  the  property  or  properties,  expressed  in  the  mortgage  deed  constituting 
such  mortgage  and  lien,  but  Ukewise  be  a  hen  upon  such  property,  properties, 
property  rights  or  possessions  acquired  after  the  execution  of  such  deed,  as  shall 
be  indicated  by  the  terms  and  provisions  set  forth  in  such  deed,  and  when  the 
Company  enters  into  possession  of  such  after-acquired  property  or  properties, 
the  titles  thereto  shall  be  recorded  in  the  offices  of  the  corresponding  Registrars 
of  Property,  as  provided  in  this  Order. 

III.  In  constituting  any  mortgage  upon  any  of  its  property,  properties,  pos- 
sessions or  property  rights,  the  Company  may  fix  the  amount  of  mortgage  or  bonds 
secured  thereby,  either  in  proportion  to  the  number  of  kilometers  constructed, 
or  to  be  thereafter  constructed,  or  subject  to  any  other  conditions  at  the  option 
of  the  Company  and  expressed  in  said  mortgage  or  bonds. 

IV.  Mortgages  made  by  Railroad  Corporations  upon  the  security  of  their 
properties,  possessions,  property  rights  and  franchises,  to  secure  the  issue  of  any 
class  of  bonds  whatsoever,  may  be  executed  with  private  individuals  or  companies, 
domestic  or  foreign,  as  the  agents  or  representatives  of  the  future  holders  of  such 
bonds,  which  individuals  or  companies  acting  in  such  manner  as  trustees  shall 
have  the  following  powers:  a)  At  aU  times  during  the  existence  of  the  mortgage 
to  act  for  and  in  the  name  of  all  future  holders  of  such  bonds;  —  b)  To  receive 
from  the  mortgagor  Railroad  Corporation  aU  bonds  and  coupons  thereof  under 
the  mortgage  executed  to  them  and  to  make  a  proper  certificate  on  each  bond 
identifying  such  bond  with  the  mortgage  securing  it;  —  c)  To  deliver  the  bonds 
and  coupons  issued  under  the  mortgage  executed  to  them,  after  being  duly  certified, 
as  provided  in  the  last  preceding  paragraph,  in  such  manner  as  is  stipulated  by 
the  terms  and  provisions  of  such  mortgage;  —  d)  To  collect  from  the  Mortgagor 
Company  and  pay  to  the  future  holders  of  bonds  such  instalments  of  principal 
as  becomes  due  from  time  to  time  by  such  Mortgagor  Company  in  the  manner 
stipulated  in  such  mortgage;  —  e)  To  enter  personally,  or  by  their  duly  authorized 
agents,  into  possession,  take  charge  of,  manage,  maintain,  operate  and  receive 
all  income,  rents,  or  revenue  from  all  the  railroad,  rolling  stock,  plant,  buildings, 
stations,  workshops,  and  all  other  property,  real  and  personal,  property  rights 
and  franchises,  connected  with  or  belonging  to  the  Mortgagor  Company  in  the 
cases  and  manner  stipulated  in  the  mortgage  to  them;  and  it  shall  be  the  duty 
of  the  Supreme  Court  sitting  as  a  Court  of  Administration  upon  ten  days'  notice 
to  the  Company  of  a  hearing  on  the  facts,  to  forthwith  put  such  trustees,  or  their 
duly  authorized  agent,  into  possession  of  such  railroad,  its  properties  and  fran- 
chises, upon  proof  to  the  Court  by  such  trustees,  or  their  duly  authorized  attorney, 


1)  See  articles  908  to  919  of  this  Code. 
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that  the  Mortgagor  Company  has  failed  to  comply  with  the  covenants  of  the  mort- 
gage, or  any  of  them,  and  the  conditions  stipulated  therein  for  their  entry  into 
such  possession  have  become  effective.  A  copy  of  such  order  shall  be  served  on 
the  Railroad  Company.  Such  action  of  the  said  Court  to  which  application  is  so 
rnade  shall  not  be  hindered,  impeded,  or  delayed  by  any  kind  of  recourse  or  in- 
cident before  such  or  any  other  Court  or  Judge.  The  Court  acting  in  the  premises, 
shall  if  the  circumstances  of  the  case  so  require,  confer  authority  upon  any  official 
acting  in  the  proper  district  to  put  such  trustees,  or  their  duly  authorized  agents, 
into  possession  of  all,  or  any  part  of  such  railroad,  its  rolling  stock,  plant,  buildings, 
stations,  workshops,  and  other  property,  real  and  personal,  property  rights  and 
franchises;  —  f)  To  institute  all  such  judicial  proceedings  as  may  be  necessary 
to  foreclose  such  mortgage  and  obtain  the  sale  of  the  property  and  properties  of 
said  Mortgagor  Company  in  the  cases  as  stated  therein,  and  acting  as  trustees 
for  such  bondholders  and  holders  of  such  coupons,  to  receive  the  proceeds  of  such 
sale  and  apply  the  same  in  the  manner  provided  in  said  mortgage;  —  g)  To  require 
from  the  Mortgagor  Company  notice  of  new  property  acquired  by  such  Mortgagor 
Company,  after  the  date  of  the  execution  of  the  mortgage  to  them,  which,  by 
the  terms  thereof,  is  to  become  subject  to  the  provisions  therein  contained,  and 
to  cause  the  proper  notice  to  be  made  in  the  records  of  such  newly  acquired  prop- 
erty, that  the  same  is  subject  to  the  mortgage  to  them;  —  h)  To  do  such  other 
acts  as  may  be  stipulated  in  said  mortgage. 

V.  The  sale  in  judicial  proceedings  to  foreclose  a  second  or  a  subseqent  mort- 
gage of  a  railroad  and  its  properties  then  subject  to  a  prior  mortgage  or  mortgages, 
shall  not  in  any  manner  affect  the  legal  status  of  such  prior  mortgage  or  mortgages, 
which  shall  continue  in  force  in  the  same  manner  fixed  at  the  time  such  mortgage 
or  mortgages  were  constituted. 

VI.  In  case  of  a  sale  of  the  property  or  properties  of  a  RaUroad  Company, 
or  any  part  thereof,  by  proceedings  in  foreclosure,  or  by  the  voluntary  action  of 
the  Railroad  Corporation,  a  notarial  copy  of  the  Deed  of  Conveyance  shall  be 
recorded  in  the  office  of  the  Railroad  Commission,  as  well  as  in  the  office  of  the 
Registrar  of  Property  of  the  City  of  Havana,  where  the  properties  of  the  Company 
were  recorded,  and  in  the  office  of  the  Registrar  of  Property  in  whose  district  any 
such  property  may  be  situated. 

VII.  When  the  property  and  franchises  of  any  Railroad  Corporation  having 
a  railroad  constructed  and  in  operation,  shall  be  sold  by  virtue  of  a  deed  of  mort- 
gage, duly  executed  by  it  to  private  individuals  or  companies,  domestic  or  foreign, 
as  the  agents  or  representatives  of  the  future  holders  of  bonds  and  coupons  thereof, 
such  individuals  or  companies,  acting  in  such  manner  as  trustees,  or  pursuant 
to  the  judgment  or  decree  of  a  Court  of  competent  jurisdiction,  or  by  virtue  of  any 
execution  against  the  same,  and  the  purchaser  at  such  sale,  shall  acquire  title  to 
the  Same  in  the  manner  prescribed  by  law,  he  may  assign  his  bid  in  whole  or  in 
part,  or  associate  with  him  any  number  of  persons,  not  less  than  the  number 
required  by  the  provisions  of  this  Order  for  an  incorporation  for  similar  purposes, 
and  they  may,  on  complying  with  aU  provisions  of  this  Order,  except  the  deposit 
of  two  hundred  dollars  for  each  kilometer,  and  the  filing  of  the  plan,  profile  and 
explanatory  statement  required  on  the  incorporation  of  new  Railroad  Corporations, 
become  a  Corporation,  and  take  and  possess  the  property  and  franchises  thus  sold, 
and  which  were  at  the  time  of  sale  possessed  by  the  Corporation  whose  property 
shall  have  been  sold. 

VIII.  At  or  previous  to  the  sale  the  purchasers  thereof  or  the  person  for  whom  the 
purchase  is  to  be  made,  may  enter  into  a  plan  or  agreement,  in  anticipation  of 
the  readjustment  of  the  respective  interests  therein  of  any  creditors,  mortgagees, 
bondholders  and  stockholders,  or  any  of  them,  of  the  Corporation  owning  such 
property  and  franchises  at  the  time  of  sale,  and  for  the  representation  of  such 
interests  in  the  bonds  or  stock  of  the  new  Corporation  to  be  formed,  and  may  therein 
regulate  voting  by  the  holders  of  the  preferred  and  common  stock,  at  any  meeting 
of  the  stockholders,  and  may  provide  for  and  regulate  voting  by  the  holders  and 
owners  of  any  or  all  of  the  mortgage  or  debenture  bonds  of  the  Corporation,  which 
have  become  due  and  payable  and  have  not  been  paid  on  the  properties  of  the 
Company  securing  the  same,  or  of  the  bonds  issued  or  to  be  issued  by  the  new 
Corporation;  and  such  right  of  voting  by  bondholders  shall  be  exercised  in  such 
manner  for  such  periods  and  upon  such  conditions  as  shall  be  therein  described. 
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Such  plan  or  agreement  must  not  be  inconsistent  with  the  provisions  of  this  Order 
and  shall  be  binding  upon  the  Corporation,  until  changed  as  therein  provided.  The 
new  Corporation,  when  duly  organized,  pursuant  to  such  plan  or  agreement  and 
to  the  provisions  of  this  Order,  may  issue  its  bonds  and  stock  in  conformity  with 
the  provisions  of  such  plan  and  agreement,  and  may  at  any  time  within  six  months 
after  its  organization  compromise,  settle  or  assume  the  payment  of  any  debt, 
claim  or  Uability  of  the  former  Corporation  upon  such  terms  as  may  be  lawfully 
approved  by  a  majority  of  the  agents  or  representatives  intrusted  with  the  carrying 
out  of  the  plan  or  agreement  of  reorganization,  and  may  establish  preferences  in 
favor  of  any  portion  of  its  capital  stock,  and  may  divide  its  stock  into  two  classes, 
common  and  preferred;  but  the  capital  stock  of  the  new  Corporation  shall  not 
exceed  in  the  aggregate  the  maximum  amount  of  stock  mentioned  ia  its  certi- 
ficate of  incorporation. 

IX.  The  procedure  for  the  collection  of  loans  of  money  or  debts  secured  by 
mortgages  on  Railroads,  their  lands,  properties,  possessions,  property  rights,  rolling 
stock  and  things  incident  and  appurtenant  thereto  situated  within  the  Island 
of  Cuba,  made  by  Railroad  Companies  after  the  promulgation  of  this  Order  shall 
be  as  follows: 

Jurisdiction. 

X.  All  proceedings  in  Court  for  the  collection  of  claims  against  Railroad 
Companies,  their  railroads  and  properties  secured  by  mortgages  made  after  the 
promulgation  of  this  Order,  as  well  as  for  the  sale  of  such  Railroads,  and  their 
properties  in  such  proceedings  shall  be  subject  solely  to  the  jurisdiction  of  such 
Judge  of  the  First  Instance  of  the  City  of  Havana  who  may  be  sitting  in  turn, 
and  no  agreement  or  attempt  to  bring  such  proceedings  before  any  other  Judge 
by  stipulation  or  otherwise  shall  be  lawful  or  binding. 

Proceedings. 

XI.  Whenever  any  Railroad  Company  shall  make  default  in  the  payment 
of  any  instalment  of  interest  or  of  the  principal  when  due  of  a  loan  or  debt  secured 
by  a  mortgage  upon  its  railroad  and  properties  within  the  Island  of  Cuba  or  any 
part  thereof  and  such  default  in  payment  of  such  interest  or  principal  shall  con- 
tinue during  a  period  of  six  months,  the  mortgage  creditor  or  creditors  may  after 
making  demand  for  the  payment  of  such  interest  or  principal,  as  the  case  may 
be,  and  the  railroad  company  has  neglected  or  refused  to  pay  the  same  at  the  place 
or  in  the  manner  provided  in  such  mortgage,  or  if  not  therein  provided  then  and  in 
such  case  at  the  place  required  by  such  mortgage  creditor  or  creditors  or  whenever 
by  reason  of  any  other  acts  of  such  Company  the  interest  or  principal  sum  seciLred 
by  such  mortgage  shall  under  the  terms  and  provisions  thereof  have  become  pre- 
sently due,  being  the  time  provided  in  such  mortgage  in  that  regard,  such  mortgage 
creditor  or  creditors  may  institute  proceedings  for  the  collection  of  his  or  their 
claim  by  sale  of  the  mortgaged  property  of  the  mortgage  debtor  Company  before 
the  Judge  of  the  First  Instance  of  the  City  of  Havana  who  may  be  sitting  in  turn, 
and  for  such  purpose  shall  present  to  such  Judge  a  petition  verified  under  oath 
by  such  mortgage  creditor  or  creditors  or  his  or  their  duly  authorized  represen- 
tative and  signed  by  a  member  of  the  bar  of  the  Island  of  Cuba.  Such  petition 
shall  clearly  set  forth  the  facts  relating  to  the  personality  of  the  petitioner,  the 
inception  of  the  mortgage  debt,  the  execution  and  deUvery  of  the  mortgage  and 
the  recording  thereof,  the  default  in  payment  of  the  amount  due  and  proceeded 
upon,  the  demand  made  upon  the  mortgage  debtor  for  payment  thereof  and  the 
neglect  or  refusal  of  such  company  to  pay  the  same  or  the  default  of  the  Company 
by  doing  or  failing  to  do  some  other  thing  or  act  forbidden  or  required  under  the 
terms  and  provisions  of  such  mortgage  whereby  such  principal  or  interest  has 
become  due,  as  the  case  may  be,  and  the  continuance  of  the  default  of  such  Com- 
pany, recitiQg  for  greater  clearness  the  pertinent  parts  of  the  deed  of  mortgage 
and  the  default  of  the  Company.  The  petition  shall  also  state  the  names  and 
domicile  of  such  creditors  of  the  mortgage  debtor  as  appear  of  record  in  the  office 
of  the  Registrar  of  Property  in  whose  office  is  recorded  the  deed  of  mortgage  to 
the  mortgage  creditor  or  creditors  initiating  the  proceedings  and  shaU  have  annexed 
a  certificate  of  such  Registrar  of  a  date  subsequent  to  that  on  which  the  amount 
secured  by  the  mortgage  became  due,  but  not  more  than  five  days  prior  to  the  date  of 
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the  petition,  certifying  that  the  mortgage  does  not  appear  satisfied  of  record  and  that 
it  has  not  been  presented  for  cancellation  of  record  as  shown  by  the  Day-Book 
of  such  Registrar.  Said  certificate  shall  also  contain  a  Uteral  copy  of  any  other 
mortgages  or  iiicumbrances  affecting  the  mortgaged  property  as  well  as  any  con- 
veyance thereof  to  any  third  person  or  other  Corporation,  if  any  there  be,  since 
the  date  of  the  mortgage  proceeded  upon.  There  shaU  also  be  annexed  to  such 
petition  a  notarial  copy  of  the  deed  of  mortgage  proceeded  upon  and  the  power 
of  attorney  of  any  representative  of  the  mortgage  creditor  or  creditors  initiating 
the  proceedings  if  the  same  be  instituted  by  their  representative. 

XII.  The  Judge  shall  examine  the  petition  and  accompanying  documents, 
and  if  he  finds  that  the  requirements  of  the  preceding  paragraph  have  been  com- 
phed  with,  he  shall  make  an  order:  1.  That,  if  the  proceedings  are  for  default  in 
the  payment  of  any  instalment  of  principal  or  interest,  the  mortgage  debtor  Rail- 
road Company  shall  within  ten  days  after  the  dafe  of  such  order  pay  into  such 
responsible  bank  in  the  City  of  Havana  as  the  Judge  may  designate,  to  the  credit 
of  the  proceedings  the  amount  alleged  to  be  due,  with  interest  and  costs;  —  2.  That, 
if  the  proceedings  are  instituted  on  account  of  the  doing  or  omitting  to  do  any 
act  forbidden  or  required  to  be  done  in  the  mortgage  proceeded  upon  the  Rail- 
road Company  shall  within  ten  days  comply  with  the  covenants  and  conditions 
of  the  deed  of  mortgage  defaulted  upon;  —  3.  That  copies  of  such  order  be  forth- 
with served  upon  the  President,  Vice-President  or  Manager  of  the  Railroad  Com- 
pany, or  the  person  duly  constituted  to  represent  the  Company  in  the  Island  of 
Cuba,  with  a  notice  to  the  effect  that  unless  such  payment  be  made,  or  the  defaulted 
covenants  or  conditions  be  complied  with,  within  such  ten  days  after  service  thereof, 
the  mortgaged  property  will  be  either  sold  at  pubhc  auction  under  the  direction 
of  the  Judge,  not  less  than  sixty-five  nor  more  than  ninety  days  from  the  date 
of  such  order,  or  disposed  of  in  compliance  with  the  terms  of  the  covenants  and 
agreements  contained  in  the  mortgage  deed,  and  that  if  the  domicile  of  the  persons 
who  have  hens  against  the  properties  proceeded  against  that  are  recorded  sub- 
sequent to  the  date  of  record  of  the  mortgage  proceeded  upon  appears  in  the  certi- 
ficate of  the  Registrar  of  Property,  copies  of  the  petition  and  order  made  by  the 
Judge  shall  be  served  on  such  persons  personally  if  they  be  in  the  City  of  Havana 
at  the  time  or  within  a  distance  of  one  day's  travel  therefrom,  but  if  they  be  not 
so  present  then  by  mailing  the  same  to  them  at  their  last  known  post  office  address, 
as  well  as  by  publication;  —  4.  That  in  case  of  failure  of  payment  the  Judge  wUl 
on  motion  of  the  petitioner,  sell  at  public  auction  the  mortgaged  property  and 
direct  the  sale  to  be  made  in  accordance  with  the  provisions  set  forth  in  the  mort- 
gage proceeded  upon,  but  if  there  be  no  such  provisions  he  wiU  direct  the  sale  to 
be  made  in  the  manner  hereinafter  provided;  —  5.  That  the  order  for  the  sale  of 
the  mortgaged  property  shall  fix  the  time  and  place  of  the  sale,  such  time  to  be 
not  less  than  sixty-five  nor  more  than  ninety  days  from  the  date  of  such  order, 
and  shall  direct  the  pubhcation  of  notices  of  such  sale  of  the  tenor  and  in  the  manner 
hereinafter  set  forth  as  well  as  the  lowest  bid  acceptable  for  the  mortgaged  prop- 
erty on  such  sale  and  that  bonds  or  other  evidences  of  indebtedness  secured  by 
the  mortgage  proceeded  upon  may  be  received  from,  purchasers  of  the  mortgaged 
property  in  part  or  in  fuU  payment  of  their  bid,  as  the  case  may  be;  —  6.  That 
the  notices  of  sale  of  the  mortgaged  property  last  above  referred  to  shall  set  forth: 
a)  The  year,  month,  day,  hour  and  place  of  the  sale;  —  b)  A  concise  description 
of  the  mortgaged  property  to  be  sold ;  —  c)  The  lowest  bid  which  wiU  be  accepted, 
which  shall  not  be  less  than  the  amount  of  the  prior  liens  if  due  and  payable  and 
incumbrances  of  record  as  found  by  the  Judge,  with  interest  to  the  date  of  sale, 
plus  the  amount  found  due  by  the  Judge  on  the  mortgage  proceeded  against,  with 
interest  and  costs;  —  d)  If  the  principal  of  such  prior  hens  and  incumbrances  be 
not  due  and  payable,  the  mortgaged  property  shall  be  sold  subject  to  the  Uen 
thereon.  In  case  there  be  no  prior  hens  or  incumbrances  the  lowest  bid  acceptable 
shall  be  the  amount  found  due  by  the  Judge  upon  the  principal  sum  of  the  mort- 
gage proceeded  upon  with  interest  and  costs,  unless  the  mortgaged  creditor  request 
the  Judge  to  make  the  lowest  bid  at  a  lesser  amount;  —  7.  That  as  a  condition 
precedent  to  the  acceptance  of  a  bid  on  a  sale  of  the  mortgaged  property,  there 
shall  be  deposited,  as  the  Judge  may  direct  in  the  notice  of  sale,  a  sum  equal  to 
two  per  cent,  of  the  lowest  bid  subject  to  which  the  sale  is  to  be  made;  —  8.  That 
such  notices  shall  be  personally  served  by  deUvering  copies  thereof  to  all  the  per- 
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sons  who  have  liens  against  the  mortgaged  property  recorded  in  the  office  of  the 
Registrar  of  Property  wherein  the  mortgage  proceeded  upon  is  recorded,  if  such 
persons  be  domiciled  and  then  actually  in  the  City  of  Havana,  or,  if  not,  then 
such  service  shall  be  made  by  mailing  such  copies  of  the  notices  aforesaid  to  the 
last  known  postoffice  address  of  such  persons. 

Sale  of  Mortgaged  Property. 

XIII.  The  Judge  shall  on  the  day  and  hour  of  the  sale  read  to  the  persons 
present  his  order  for  the  sale  of  the  mortgaged  property  and  the  terms  and  con- 
ditions of  sale  and  thereupon  declare  that  he  will  receive  sealed  bids  for  the  mort- 
gaged property  during  a  period  of  time  not  to  exceed  fifteen  minutes,  after  the 
expiration  of  which  he  shall  open  the  bids  and  accept  the  proposition  of  the  highest 
bidder  and  should  there  be  two  or  more  of  hke  amount  and  conditions  he  shall 
announce  that  he  will  receive,  during  a  reasonable  time  in  his  discretion,  other 
bids  from  such  bidders,  who  have  presented  bids  of  hke  amount  and  conditions 
and  shah,  so  continue  until  a  bid  be  made  greater  than  aU  others  presented,  where- 
upon the  Judge  shall  declare  the  person  making  such  highest  bid  to  be  the  pur- 
chaser of  the  mortgaged  property,  and  entitled  to  possession  thereof. 

XIV.  The  Judge  shall  notify  the  highest  bidder  to  deposit  within  five  days 
thereafter  the  amount  of  his  bid,  after  deducting  the  amount  of  the  deposit  made 
as  guarantee  of  good  faith,  jn  a  responsible  Bank  in  the  City  of  Havana,  to  be 
designated  by  the  Judge,  together  with  any  bonds  secured  by  the  mortgage  pro- 
ceeded upon  offered  by  him  in  payment  of  his  bid  if  such  be  the  case,  and  imme- 
diately upon  such  deposit  being  made  the  Judge  shall  execute  a  deed  before  a 
Notary  of  the  City  of  Havana  conveying  to  such  bidder  the  mortgaged  property 
and  shall  make  an  order  directing  a)  the  cancelation  of  any  mortgages,  hens  or 
incumbrances  upon  the  mortgaged  property  executed  at  a  date  subsequent  to  the 
date  of  record  of  the  mortgage  proceeded  upon;  b)  directing  that  such  highest 
bidder  be  put  into  immediate  possession  of  the  mortgaged  property,  which  possession 
shall  be  given  by  the  Judge  or  any  proper  person  designated  by  him;  c)  the  return 
within  two  days  to  any  other  bidders  of  the  amounts  deposited  by  them  as  guarantee 
of  good  faith  on  or  before  the  day  of  the  sale  of  the  mortgaged  property. 

XV.  In  case  the  highest  bidder  fails  to  complete  the  fuU  payment  of  his  bid, 
he  shall  forfeit  the  deposit  made  by  him  as  a  guarantee  of  good  faith;  the  costs 
of  the  proceeding  shall  be  paid  thereout  and  the  excess  shall  be  paid  to  the  Public 
Treasury  and  thereupon  all  the  bids  shall  be  declared  canceled  and  withdrawn. 

XVI.  In  case  there  be  no  bids  at  the  sale  of  the  mortgaged  property  or  the 
bids  at  such  sale  be  declared  canceled  and  withdrawn,  as  provided  in  the  last 
preceding  Article,  the  petitioner  may  apply  to  the  Judge  for  an  order  directing 
that  another  sale  be  had  in  the  same  manner  as  hereinbefore  provided,  or  for  an 
order  awarding  to  him  the  mortgaged  property  subject  or  not  subject  to  any  prior 
hens,  as  the  case  may  be,  in  payment  of  his  claim. 

XVII.  If  the  mortgaged  property  cannot  be  sold  in  parts  without  injury  to  the 
whole,  it  may  be  sold  as  an  entirety.  If,  however,  such  property  be  divisible  and 
the  interest  only  of  a  principal  sum  secured  by  a  mortgage  be  due  and  payable 
the  Judge  may  direct  by  an  order  that  no  more  of  such  property  be  sold  than  may 
be  necessary  to  pay  the  accrued  interest  conditional  upon  a  further  sale  on  a  second 
defatilt,  and  if  such  part  be  sold  for  an  amount  greater  than  required  to  pay  such 
interest  the  surplus  shall  be  apphed  on  account  of  such  principal  sum  unless  the 
deed  of  mortgage  otherwise  provides. 

XVIII.  In  case  of  an  actual  sale  of  the  mortgaged  property  the  Judge  shall  imme- 
diately after  the  deposit  of  the  purchase  price  make  an  order  requiring  the 
delivery  of  the  same  to  the  person  or  persons  entitled  thereto  whether  they  have 
parties  to  the  proceedings  or  not. 

XIX.  Any  case  not  herein  provided  for  shall  be  governed  by  the  provisions 
of  the  Law  of  Civil  Procedure  of  the  Island  of  Cuba,  provided,  however,  that  no 
appeal  shall  suspend  the  execution  of  the  orders  of  the  Judge  of  First  Instance 
in  the  proceedings,  except  in  cases  of  fraud  or  forgery. 

Chapter  XV.     Collection  of  Unsecured  Debts  of  Railroad  Corporations. 
I.  The  use  of  a  raOroad  in  operation  for  the  public  service  shall  not  be  in- 
terrupted by  reason  of  the  action  of  any  of  the  Judicial  or  Governmental  authorities, 

14* 
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unless  such  interruption  be  ordered  after  investigation  by  the  Railroad  Commission 
on  the  ground  that  the  conditions  of  operation  of  the  railroad  endanger  the  safety  of 
passengers  thereon,  and  such  decision  may  be  set  aside  by  the  Supreme  Court  on 
appeal  in  the  manner  hereinbefore  provided  in  case  such  Court  deems  such  decision 
unnecessary  and  unreasonable. 

II.  In  cases  where  any  creditor  or  creditors  unsecured  by  mortgage  shall  have 
obtained  a  judgment  or  judgments  against  a  Raihoad  Corporation,  the  Judge 
charged  with  the  execution  upon  the  judgment  shall  order  the  President,  or  Vice- 
President  of  the  Railroad  Corporation,  or  if  they  be  absent,  its  Manager,  to  state  by 
written  declaration  under  oath  whether  or  not  any  mortgage  with  or  without  a 
trustee  therein  appointed  be  then  existing,  secured  by  the  railroad,  properties, 
property  rights  and  franchises,  in  whole  or  in  part,  of  such  judgment  debtor  Com- 
pany. Upon  such  report  so  to  be  made  as  aforesaid,  or  upon  such  facts  relating  to 
the  premises  as  the  Judge  may  have  otherwise  obtained,  he  shall  make  an  order 
according  to  the  facts  in  each  of  the  following  cases :  a)  If  there  be  then  existing  any 
first  mortgage  with  a  trustee  appointed  therein,  secured  by  the  railroad  properties, 
property  rights  and  franchises  of  such  debtor  Company,  such  order  shall  direct 
that  such  trustee  as  Judicial  Administrator  enter  into  and  take  possession  imme- 
diately of  the  raihoad  of  such  Company,  together  with  all  of  its  books,  properties 
and  franchises,  and  administer  upon  the  same,  and  receive  and  collect  the  rents, 
revenues  and  income  therefrom  and  such  trustee  shall,  after  paying  all  expenses  of 
administration,  including  such  sums  as  may  be  necessary  for  taxes,  as  well  as  for 
the  interest  and  sinking  fund  of  the  mortgage  secured  thereby,  pay  such  judgment 
creditor,  or  pro  rata  such  judgment  creditors,  the  amounts  of  their  judgment  or 
Judgments,  with  legal  interest,  such  trustee  to  remain  in  possession  of  and  ad- 
minister upon  such  properties  until  payment  in  full  of  the  claims  of  such  judgment 
creditor  or  creditors,  provided  that  during  the  time  of  such  administration,  no  default 
shall  have  occurred  under  the  terms  and  provisions  of  the  deed  constituting  such 
mortgage,  but  in  case  no  such  default  shall  have  occurred,  as  aforesaid,  such  trustee 
shall  thereupon  deliver  over  and  return  to  the  debtor  Company  its  railroad  properties, 
property  rights,  franchises  and  books;  —  b)  In  case  there  be  debts  of  such  debtor 
Company,  secured  by  a  mortgage,  but  no  trustee  has  been  appointed  in  the  deed 
constituting  such  mortgage,  a  Judicial  Administrator  or  Receiver  shall  be  appointed 
by  the  majority  of  the  creditors  secured  by  such  mortgage,  at  a  meeting  of  such 
creditors  to  be  held  at  the  place,  day  and  hour  to  be  fixed  by  order  of  the  Judge, 
and  if  such  Judicial  Administrator  or  Receiver  be  not  then  and  there  appointed 
by  such  creditors,  then  and  in  such  case  such  Judge  shall  appoint  a  Judicial  Ad- 
ministrator or  Receiver,  and  shall  require  a  bond  in  such  amount  as  he  may  deem 
proper  under  the  circumstances,  and  such  Judicial  Administrator  or  Receiver  shall 
enter  into  possession  and  administer  upon  the  railroad  properties,  property  rights 
and  franchises  of  such  debtor  Company,  and  pay  the  amount  or  amounts  due  such 
creditor  or  creditors  out  of  the  net  income,  if  any  there  be,  and  return  such  raUroad 
and  properties  in  the  same  manner  as  is  set  forth  in  the  last  preceding  paragraph  (a) ;  — 
c)  In  case  there  be  no  debts  of  such  debtor  company,  secured  by  a  mortgage  upon 
its  railroad  and  properties,  the  Judge  shall  forthwith  appoint  a  Judicial  Administra- 
tor or  Receiver  in  behalf  of  the  judgment  creditor  or  creditors  aforesaid,  and  shall 
require  a  bond  in  such  amount  as  he  may  deem  proper  under  the  circumstances, 
whereupon  such  Judicial  Administrator  or  Receiver  shall  enter  into,  take  possession 
of  and  administer  upon  the  railroad  and  properties  of  such  debtor  company  until 
out  of  the  net  earnings  thereof  the  amounts  with  legal  interest  due  upon  the  judgment 
or  judgments  of  such  judgment  creditor  or  creditors  be  paid  in  full,  when  such  railroad 
and  properties  shall  be  returned  to  the  debtor  company. 

III.  If  at  any  of  the  times  aforesaid,  there  exist  contemporaneously  more  than 
one  mortgage  secured  by  the  raihoad  and  properties,  in  whole  or  in  part,  of  such 
debtor  Railroad  Company,  whether  or  not  a  trustee  be  appointed  in  the  deeds 
constituting  such  mortgages,  the  person  to  act  or  to  be  appointed  as  Judicial  Ad- 
ministrator or  Receiver  in  the  manner  hereinbefore  described,  shall  be  governed 
according  to  the  constitution  of  the  first  mortgage  recorded  —  that  is  to  say,  if  there 
be  a  trustee  appointed  therein,  such  Judicial  Administrator  or  Receiver  shall  be 
such  trustee,  and  if  there  be  no  trustee  appointed  therein  such  Judicial  Administra- 
tor or  Receiver  shall  be  the  person  selected  by  the  first  mortgage  creditors  or  by 
the  judge,  as  the  case  may  be. 
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IV.  In  the  case  above  mentioned  of  a  default  in  payment  of  principal  or  interest 
due  to  Mortgage  Creditors,  the  provisions  of  their  mortgages  shall  be  carried  into 
execution  as  therein  provided. 

V.  In  no  case  shall  a  railroad,  its  properties,  property  rights  and  franchises 
be  sold  at  public  auction,  to  make  effective  the  execution  of  any  judgment  or  judg- 
ments of  any  judgment  creditor  or  creditors  of  the  Railroad  Corporation  proceeded 
against,  save  and  except  in  such  cases  whereby  the  terms  and  provisions  of  the 
mortgage  secured  by  such  railroad,  its  properties,  property  rights  and  franchises,  it  is 
stipulated  therein  that  a  sale  at  public  auction  of  such  railroad,  properties,  property 
rights  and  franchises  may  be  had.  And  it  is  further  provided  that  in  no  case  shall 
a  Judicial  Administrator  of  any  Railroad  Corporation  be  appointed  upon  any  claim, 
demand  or  cause  of  action  whatsoever,  until  such  claim,  demand  or  cause  of  action 
shall  have  been  put  in  final  judgment,  regularly  obtained  in  the  courts  of  law. 

VI.  Judicial  Administrators  shall  do  no  act  and  make  no  contract  that  may 
affect  the  property  of  the  Company  without  the  authority  of  the  Judge;  they  shall 
render  their  accounts  to  such  Judge  from  time  to  time  as  the  Judge  may  require 
and  shall  have  their  compensation  and  expenses  fixed  and  allowed  by  the  Judge, 
which  shall  be  done  on  hearing  the  parties  in  interest,  and  such  compensation  shall 
not  exceed  five  per  cent,  of  the  amount  received  and  paid  by  him  by  virtue  of  his 
appointment,  and  in  no  case  shall  it  exceed  the  sum  of  ten  thousand  dollars  per 
annum.  All  orders  of  the  Judge  may  be  appealed  from  by  the  parties  to  the 
Audiencia  in  the  ordinary  manner  as  provided  in  the  proceedings  for  execution 
upon  judgments. 

Vil.  No  other  proceedings  of  suspension  of  payment  or  of  bankruptcy  shall 
be  instituted  by  or  against  Railroad  Corporations. 

Title  II.    Prescription. 

942.  The  terms  fixed  in  this  Code  within  which  actions  based  on  commercial 
contracts  may  be  brought,  shall  not  be  subject  to  extension,  and  restitution  shall 
not  be  granted  against  the  same. 

943.  Actions  for  the  institution  of  which  this  Code  does  not  determine  a  specific 
period,  shall  be  governed  by  the  provisions  of  the  common  law^). 

944.  Prescription  shah  be  interrupted  by  a  complaint  or  any  other  judicial 
proceeding  brought  against  a  debtor,  by  the  acknowledgment  of  the  obUgations, 
or  by  the  renewal  of  the  document  upon  which  the  right  of  the  Creditor  is  based. 

Prescription  shall  not  be  considered  to  have  been  interrupted  by  a  judicial 
proceeding  if  the  complainant  shall  abandon  it,  if  the  proceedings  shall  lapse,  or  if 
his  complaint  shaU.  be  dismissed. 

The  term  of  prescription  shall  begin  to  run  de  novo  in  the  event  of  the  acknow- 
ledgment of  the  obHgations,  from  the  date  of  such  acknowledgment;  in  the  event 
of  the  renewal  thereof,  from  the  date  of  the  new  instrument;  and  if  the  period  for 
the  performance  of  the  obhgation  shall  have  been  extended  therein,  from  the  date 
of  the  maturity  of  the  same. 

945.  The  habihty  of  stock  and  exchange  brokers,  commercial  agents  and 
shipbrokers  and  interpreters  shall  be  prescribed  after  three  years. 

946.  An  action  in  rem  against  the  bond  of  intermediary  agents  shall  be 
barred  after  the  expiration  of  six  months  from  the  date  of  the  receipt  of  the  public 
securities,  commercial  paper,  or  funds  which  may  have  been  delivered  to  them  in 
the  negotiation,  without  prejudice  to  the  cases  of  interruption  or  suspension  men- 
tioned in  article  944. 

947.  Rights  of  action  of  a  partner  against  the  partnership,  and  vice  versa,  shall 
be  prescribed  after  three  years,  to  be  reckoned,  as  the  case  may  be,  from  the  date  of 
the  withdrawal  of  the  partner,  his  expulsion,  or  the  dissolution  of  the  partnership. 

In  order  that  this  period  may  run,  it  is  necessary  that  the  withdrawal  of  the 
partner,  his  expulsion,  or  the  dissolution  of  the  partnership  should  appear  of  record 

1)  The  actions  based  on  commercial  contracts  to  which  this  article  refers,  may  be  actions 
of  mortgage,  actions  in  rem  against  personal  property  or  actions  in  personam.  Actions  of  mort- 
gage are  prescrTbed  after  twenty  years ;  actions  in  rem  against  personal  property,  six  years  after 
the  loss  of  possession,  imless  the  possessor  shall  have  acquired  the  ownership  thereof  within  a 
shorter  period,  and  reserving  cases  of  loss  and  public  sale,  theft  and  robbery,  which  are  governed 
by  the  provisions  of  article  1955  of  the  Civil  Code;  and  actions  in  personam  for  which  no  special 
term  of  prescription  is  determined,  after  15  years.    (Arts.  1962  and  1964  of  the  Civil  Code.) 
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in  the  commercial  registry.  The  right  to  recover  dividends  or  payments  which  may 
be  declared  by  reason  of  profits  or  capital  upon  the  interest  or  stock  due  to  each 
partner  or  stockholder  in  the  funds  of  an  association,  shall  likewise  be  prescribed  in 
five  years  from  the  date  stated  as  that  on  which  payment  thereof  was  to  begin. 

948.  Prescription  in  favor  of  a  partner  who  withdrew  from  a  partnership  or 
who  was  expelled  therefrom,  if  a  matter  of  record  in  the  form  prescribed  in  the 
foregoing  article,  shall  not  be  interrupted  by  judicial  proceedings  against  the  partner- 
ship or  another  partner. 

Prescription  in  favor  of  a  partner  who  was  a  member  of  the  partnership  at  the 
time  of  its  dissolution,  shall  not  be  interrupted  by  judicial  proceedings  against 
another  partner,  but  shall  be  by  those  instituted  against  the  liquidators. 

949.  Actions  against  managing  partners  and  directors  of  companies  or  asso- 
ciations shall  be  barred  after  the  expiration  of  four  years  from  the  date  they  cease 
the  management  thereof  through  any  cause  whatsoever. 

950.  Actions  based  on  bills  of  exchange  shaU  be  barred  in  three  years  after  their 
maturity,  whether  protested  or  not. 

A  similar  rule  shall  apply  to  drafts  and  commercial  promissory  notes,  cheques, 
stubs,  and  other  documents  of  negotiation  or  exchange,  and  to  dividends,  coupons, 
and  the  amounts  of  the  amortization  of  obligations  issued  in  accordance  with  this 
Code. 

951.  Actions  for  the  recovery  of  carriage,  freight,  the  expenses  connected  there- 
with and  contributions  to  general  average,  shaU  be  prescribed  six  months  after  the 
delivery  of  the  goods  on  which  they  may  be  due. 

The  right  to  the  recovery  of  passage  money  shall  be  prescribed  in  the  same  time, 
to  be  counted  from  the  date  on  which  the  passenger  arrived  at  his  destination,  or 
from  the  date  he  should  have  made  payment  therefor. 

952.  The  following  shall  be  prescribed  after  one  year:  1.  Rights  of  action  based 
on  services,  works,  provisions  and  supplies  of  goods  or  money  for  the  construction, 
repair,  equipment,  or  provisioning  of  vessels,  or  for  the  maintenance  of  the  crew, 
to  be  reckoned  from  the  date  of  the  delivery  of  the  goods  and  money,  or  from  the 
time  stipulated  for  the  payment  therefor,  and  from  the  date  the  services  were 
rendered  or  the  work  done,  ]f  the  latter  shaU  not  have  been  contracted  for  a  definite 
period  or  voyage.  If  this  shaU  be  the  case,  the  time  of  the  prescription  shall  begin  to 
run  from  the  end  of  the  voyage  or  of  the  contract  relating  thereto ;  and  if  there  shall 
be  any  interruption  therein,  from  the  date  of  the  definite  conclusion  of  the  service;  — 
2.  Actions  relating  to  the  delivery  of  shipments  in  land  or  maritime  carriage,  or  to 
compensation  for  delay  therein  or  damages  to  the  goods  carried,  the  period  of  the 
prescription  being  reckoned  from  the  date  of  the  delivery  of  the  cargo  at  the  place 
of  its  destination,  or  from  that  on  which  such  deUvery  should  have  been  made  under 
the  terms  of  its  carriage.  —  Actions  for  damages  or  faults  shall  not  lie  if  at  the 
time  of  the  delivery  of  the  respective  shipments,  or  within  twenty-four  hours  there- 
after, when  damages  are  involved  which  are  not  apparent  from  the  outside  of  the 
packages  received,  the  proper  protests  or  reservations  shall  not  have  been  made; 
—  3.  Actions  for  the  recovery  of  the  expenses  of  the  judicial  sale  of  vessels,  cargoes, 
or  goods  carried  by  land  or  water,  or  for  the  expenses  of  their  custody,  deposit 
and  preservation,  and  navigation  and  port  dues,  pilotage,  rescues,  aid  and  salvage, 
the  period  being  reckoned  from  the  time  the  expenses  may  have  been  incurred  and 
the  aid  furnished,  or  from  the  conclusion  of  the  proceedings,  if  any  shall  have  been 
instituted  in  the  matter. 

953.  Actions  for  the  recovery  of  damages  on  account  of  collisions  shall  be  pres- 
cribed in  two  years  after  the  disaster. 

These  actions  shall  not  lie  if  the  master  of  the  vessel  damaged  or  the  person 
discharging  his  duties  shall  not  have  made  the  proper  protest  at  the  first  port  entered, 
in  accordance  with  cases  8  and  15  of  article  612,  when  they  shall  occur. 

954.  Actions  based  on  bottomry  or  respondentia  loans  or  on  marine  insurance, 
shall  be  prescribed  in  three  years  after  the  termination  of  the  respective  contracts 
or  the  date  of  the  disaster  which  may  have  given  rise  thereto. 

Title  III.    General  provision. 

955.  In  cases  of  war,  an  epidemic  officially  declared  to  exist,  or  revolution,  the 
Government  (that  is  to  say,  the  President  of  the  Republic)  may,  with  the  concurrence 
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of  the  Council  of  Secretaries,  and  reporting  the  matter  to  Congress,  suspend  the 
action  of  the  periods  prescribed  in  this  Code  for  the  effects  of  commercial  operations, 
determining  the  points  or  centres  where  he  may  consider  the  suspension  to  be  ad- 
visable, if  such  suspension  is  not  to  be  general  throughout  the  Republic i). 


Laws  and  Provisions  Supplementing  the 
Commercial  Code. 


Civil  Code. 


Fourth  Book.    Obligations  and  Contracts. 

Chapter  I.     General  provisions. 

1088.  Every  obligation  consists  in  giving,  doing,  or  not  doing  something. 

1089.  Obligations  arise  out  of  the  law,  out  of  contracts,  and  quasi  contracts, 
and  out  of  unlawful  acts  or  omissions,  or  in  which  any  degree  of  fault  or  negligence 
is  present. 

1090.  Obligations  arising  out  of  the  law  are  not  presumed.  Only  those  ex- 
pressly specified  in  this  Code  or  in  special  Laws  are  enforceable,  and  they  shall  be 
governed  by  the  provisions  of  the  Law  which  may  have  established  them,  and,  in 
matters  not  provided  for  in  such  Law,  by  the  provisions  of  this  Book. 

1091.  Obligations  arising  out  of  contracts  shall  have  the  force  of  law  between 
the  contracting  parties,  and  must  be  performed  in  accordance  with  their  stipu- 
lations 2). 

1092.  Civil  obHgations  arising  out  of  felonies  or  misdemeanors  shall  be  gov- 
erned by  the  provisions  of  the  Penal  Code. 

1093.  Those  arising  out  of  acts  or  omissions  in  which  fault  or  negUgence  not 
punishable  under  the  law  is  present,  shall  be  subject  to  the  provisions  of  the  second 
Chapter  of  Title  XVI  of  this  book. 

Chapter  II.    Nature  and  effects  of  obligations. 

1094.  A  person  obliged  to  give  something  is  also  obliged  to  preserve  it  with 
the  care  of  a  good  father  of  a  family. 

1095.  A  creditor  is  entitled  to  the  fruits  of  a  thing  from  the  moment  the  obli- 
gation to  dehver  it  arises.  Nevertheless  he  shall  not  acquire  any  property  right 
therein  until  it  shall  have  been  delivered  to  him. 

1096.  When  the  thing  to  be  delivered  consists  of  a  specific  thing,  the  obligee 
may  compel  the  obligor  to  make  the  deUvery,  independently  of  the  right  granted 
him  by  article  1101. 

If  the  thing  be  undetermined  or  generic,  be  may  demand  the  performance  of 
the  obligation  at  the  expense  of  the  obligor. 

If  the  obligor  defaiilts,  or  is  bound  to  deliver  the  same  thing  to  two  or  more 
different  persons,  any  fortuitous  expenses  incurred  prior  to  delivery  shall  be  borne 
by  him. 

1097.  An  obligation  to  give  a  specific  thing  includes  the  obUgation  of  deliv- 
ering all  its  accessories,  even  though  they  shall  not  have  been  mentioned. 

1)  Attention  is  called  to  the  fact  that  this  Code  deliberately  omits  any  general  repealing 
clause;  consequently,  the  provisions  of  the  law  merchant  which  are  not  impUedly  repealed  or 
modified  by  the  provisions  of  the  Code  must  be  taken  into  consideration,  as  they  remain  in  force. 

2)  See  note  to  article  1225.  —  Obligations  contracted  by  persons  legally  qualified  to  contract 
them  are  binding,  provided  the  existence  of  such  obUgations  is  estabUshed  by  a  pubUc  in- 
strument or  by  other  means  of  proof  recognized  by  the  law.  (Decision  of  the  Supreme  Court 
of  Spain  of  March  29,  1894.) 
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1098.  If  a  person  obliged  to  do  something  should  fail  to  do  it,  it  shall  be  ordered 
to  be  done  at  his  expense. 

This  shall  also  apply  if  he  shall  perform  the  act  in  contravention  of  the  tenor  of 
the  obligation.  He  may,  in  addition,  be  ordered  to  undo  what  has  been  badly  done. 

1099.  The  provisions  of  the  second  paragraph  of  the  preceding  article  shall 
apply  also  when  the  obhgation  consists  in  refraining  from  doing  something  and  the 
obligor  shall  do  what  he  has  been  forbidden  to  do. 

1100.  Persons  obliged  to  deliver  or  do  something  shall  be  in  default  from  the 
moment  the  creditor  shall  judicially  or  extrajudicially  demand  the  performance 
of  the  obligation. 

Nevertheless,  demand  on  the  part  of  the  creditor  shall  not  be  necessary  for 
default  to  be  present :  1 .  When  the  obhgation  or  the  law  shall  expressly  so  declare ;  — 
2.  When  by  reason  of  its  nature  or  circumstances  it  shall  appear  that  the  deter- 
miaation  of  the  time  for  the  delivery  of  the  thing  or  the  rendition  of  the  service, 
was  a  governing  factor  in  the  constitution  of  the  obhgation. 

In  mutual  obhgations,  neither  of  the  obligors  shall  be  in  default  if  the  other 
fails  to  comply  with  or  does  not  submit  to  the  due  performance  of  what  may  be 
incumbent  on  him.  Upon  one  of  the  obligors  having  performed  his  obhgation,  the 
default  begins  to  run  for  the  other  party i). 

1101.  Persons  who,  in  the  performance  of  their  obhgations,  shall  be  guilty  of 
fraud,  negUgence,  or  delay,  or  who  shall  in  any  manner  whatsoever  act  in  contra- 
vention of  the  terms  thereof,  shaU  be  hable  for  any  loss  or  damage  caused  thereby  2). 

1102.  The  liability  arising  from  fraud  is  enforceable  in  aU  obhgations.  A 
waiver  of  the  right  to  enforce  it  shall  be  void*). 

1103.  The  liabiUty  arising  out  of  neghgence  is  hkewise  enforceable  in  the 
performance  of  obhgations  of  all  kinds;  but  it  may  be  mitigated  by  the  courts 
according  to  the  cases. 

1104.  Fault  or  negligene  on  the  part  of  the  obligor  consists  in  the  omission 
of  that  care  which  the  nature  of  the  obhgation  may  call  for,  governed  by  the  circum- 
stances of  persons,  time  and  place. 

If  the  obhgation  shall  fail  to  state  the  care  to  be  observed  in  its  performance, 
that  pertaining  to  a  good  father  of  a  family  shall  be  required. 

1105.  No  one  shall  be  liable  for  events  which  could  not  have  been  foreseen, 
or  which,  having  been  foreseen,  were  inevitable,  except  in  the  cases  expressly 
mentioned  in  the  law,  or  those  in  which  the  obligation  so  provides. 

1106.  Compensation  for  damages. shall  include  not  only  the  amount  of  the 
loss  sustained,  but  also  the  profit  which  the  obUgee  may  have  failed  to  realize, 
without  prejudice  to  the  provisions  of  the  fonowing  articles. 

1107.  The  damages  for  which  a  debtor  in  good  faith  is  liable  are  those  foreseen 
or  which  could  have  been  foreseen  at  the  time  of  the  creation  of  the  obhgation, 
which  may  be  a  natural  consequence  of  the  failure  to  fulfil  it. 

In  case  of  fraud,  the  obligor  shall  be  liable  for  all  damages  clearly  due  to  the 
non-performance  of  the  obligation. 

1108.  If  the  obhgation  shall  consist  of  the  payment  of  a  sum  of  money,  and 
the  debtor  shall  make  default,  compensation  for  damages,  in  the  absence  of  an  agree- 
ment to  the  contrary,  shall  consist  in  the  payment  of  the  interest  at  the  rate  stipu- 
lated, and  in  the  absence  of  a  stipulation,  of  interest  at  the  legal  rate. 

The  legal  rate  of  interest  shall  be  considered  6%  per  annum,  until  the  Govern- 
ment shall  fix  9,  different  rate. 

1)  See  articles  1108  et  aeq.  of  this  Code. 

When  the  assignment  of  one-half  of  the  amount  of  the  interest  on  a  smn  of  money  is 
stipulated  in  consideration  of  the  collection  of  hoth  the  principal  and  interest,  payment  can- 
not be  demanded  until  after  collection  of  the  interest,  and  a  person  faiUng  to  make  payment 
until  such  time  is  not  in  default.  (Decision  of  the  Supreme  Court  of  Spain  of  December  29, 
1892.) 

2)  According  to  established  precedents,  damages  cannot  be  recovered  when  due  to  for- 
tuitous events  (Decision  of  the  Supreme  Court  of  Spain  of  October  29,  1887);  and  they  cannot 
be  awarded  when  they  have  not  been  demanded  (Decision  of  the  same  Court,  November  16, 
1886.) 

3)  The  provisions  of  this  article  are  directed  rather  against  fraud  consisting  in  an  attempt 
to  avoid  the  performance  of  an  obligation,  than  against  fraud  which  is  the  origin  of  the  obligation. 
This  construction  is  supported  by  the  provisions  of  the  articles  which  foUow  it  and  that  imme- 
diately preceding  the  same  (Decision  of  the  Supreme  Court  of  Spain  of  October  22,  1894). 
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1109.  Accrued  interest  shall  earn  interest  at  the  legal  rate  from  the  time  a 
judicial  demand  therefor  shall  be  made,  even  though  the  obligation  shall  have  been 
silent  on  this  matter. 

In  commercial  matters  the  provisions  of  the  Code  of  Commerce  shall  apply. 
Pawnshops  and  savings  institutions  shall  be  governed  by  their  special  regu- 
lations i). 

1110.  The  receipt  of  the  principal  by  the  creditor,  without  any  reservation 
whatsoever  regarding  interest,  extinguishes  the  obligation  of  the  debtor  as  to  the 
latter. 

The  receipt  of  the  last  instalment  of  a  debt,  without  the  creditor  making  any 
reservations,  shall  extinguish  the  obligation  as  to  the  previous  instalments  2). 

1111.  Creditors,  after  having  proceeded  against  the  property  in  the  possession 
of  the  debtor  for  the  recovery  of  the  amounts  due  to  them,  may  exercise  aU  the 
rights  and  actions  which  the  latter  may  have,  with  the  same  end  in  view,  except 
such  as  attach  to  his  person;  and  they  may  also  contest  the  acts  of  the  debtor  in 
fraud  of  their  rights. 

1112.  All  the  rights  acquired  under  an  obhgation  are  transferable,  subject  to 
the  laws,  in  the  absence  of  an  agreement  to  the  contrary. 

Chapter  III.    Different,  kinds  of  obligations. 
First  Section.    Pure  and  conditional  obligations. 

1113.  Every  obligation  the  performance  of  which  shall  not  be  dependent  upon 
a  future  or  uncertain  event,  or  upon  a  past  event  unknown  to  the  persons  interested, 
shall  be  demandable  immediately. 

Every  obligation  subject  to  a  condition  subsequent  shall  also  be  demandable, 
without  prejudice  to  the  effects  of  the  performance  thereof^). 

1114.  In  conditional  obligations,  the  acquisition  of  rights,  as  well  as  the  ex- 
tinguishment or  loss  of  those  already  acquired,  shall  depend  upon  the  event  con- 
stituting the  condition. 

1115.  If  the  fulfilment  of  the  condition  shall  be  dependent  upon  the  will  of 
the  debtor  exclusively,  the  conditional  obligation  shall  be  void.  If  it  shall  be 
dependent  on  chance  or  the  will  of  a  third  person,  the  obligation  shall  produce 
all  its  effects  in  accordance  with  the  provisions  of  this  Code. 

1116.  Impossible  conditions,  conditions  contrary  to  good  morals,  and  con- 
ditions prohibited  by  law,  shall  annul  the  obligation  dependent  thereon. 

A  condition  to  refrain  from  doing  something  which  is  impossible,  shall  be  con- 
sidered not  imposed*). 

1117.  A  condition  that  a  certain  event  shall  occur  within  a  certain  period 
shall  extinguish  the  obhgation  upon  the  expiration  of  such  period  or  when  there  is 
no  doubt  that  the  event  will  not  take  place. 

1118.  A  condition  that  a  certain  event  shall  not  occur  within  a  certain  period 
shall  make  the  obligation  binding  upon  the  expiration  of  the  period  fixed,  or  when 
it  shall  become  evident  that  the  event  cannot  occur. 

If  no  term  shall  have  been  fixed,  the  condition  shall  be  considered  fulfilled  upon 
the  expiration  of  the  time  which  would  in  all  probability  have  been  fixed,  in  view 
of  the  nature  of  the  obhgation. 

1119.  A  condition  shall  be  considered  fulfilled  if  the  obUgor  shall  wQfully 
prevent  its  fulfilment. 

1120.  The  effects  of  a  conditional  obhgation  to  give  something  shall,  upon  the 
condition  being  fuMilled,  retroact  to  the  date  on  which  it  was  constituted.  Never- 
theless, if  the  obhgation  shall  impose  mutual  services  upon  the  parties,  the  fruits 
and  interest  covering  the  time  during  which  the  condition  may  have  been  pending, 
shall  be  considered  as  having  been  set  off.  If  the  obligation  be  unilateral,  the  obligor 
shall  be  entitled  to  the  fruits  and  accrued  interest,  unless  it  is  to  be  inferred  from 


1)  See  articles  316  and  317  of  the  Code  of  Commerce. 

2)  See  articles  1157,  1172  et  seq.  of  this  Code,  and  art.  318  of  the  Code  of  Commerce. 

3)  See  articles  1090,  1117,  1123,  and  1124  of  the  Civil  Code,  62  of  the  Code  of  Com- 
merce, and  16  and  109  of  the  Mortgage  Law. 

*)  A  stipulation  in  an  insurance  contract  to  the  effect  that  the  insured  would  make  use 
of  documentary  evidence  alone,  when  such  evidence  had  been  destroyed  in  the  fire,  must  be 
held  to  be  an  impossible  condition  (Decision  of  the  Supreme  Court  of  Spain  of  July  2,  1889). 


218  CUBA:  OBLIGATIONS. 

the  nature  of  the  obligation  and  the  attendant  circumstances,  that  this  was  not 
the  intention  of  the  person  who  constituted  it. 

In  obligations  to  do  or  refrain  from  doing  something,  the  courts  shall  in  each 
case  determine  the  retroactive  effect  of  the  condition  fulfilled. 

1121.  An  obligee  may,  before  complying  with  the  conditions,  exercise  the  rights 
of  action  which  may  he  for  the  protection  of  his  right. 

The  obhgor  may  recover  what  he  may  have  paid  during  such  time. 

1122.  If  the  conditions  shall  have  been  imposed  for  the  purpose  of  suspending 
the  effect  of  an  obUgation  to  give  something,  the  following  rules  shall  be  observed 
if  the  thing  improves,  is  lost,  or  deteriorates  while  the  condition  is  pending:  1.  If 
the  thing  shall  be  lost  without  the  obligor  being  at  fault,  the  obUgation  shall  be 
extinguished;  —  2.  If  the  thing  shall  be  lost  through  the  fault  of  the  obligor,  the 
latter  shall  be  obhged  to  make  good  any  loss  or  damages.  —  A  thing  shaU  be  under- 
stood to  be  lost  when  it  perishes,  becomes  unsaleable,  or  disappears  in  such  a  manner 
that  its  existence  is  unknown,  or  it  is  not  possible  to  recover  it;  —  3.  If  the  thing 
shall  deteriorate  without  the  obhgor  being  at  fault,  the  deterioration  shall  be  borne 
by  the  obhgee;  —  4.  If  it  shall  deteriorate  through  the  fault  of  the  obhgor,  the 
obligee  may  select  between  rescinding  the  obhgation  or  enforcing  its  performance, 
with  a  right  to  damages  in  either  case;  —  5.  If  the  thing  shall  improve  by  reason 
of  its  nature,  or  the  lapse  of  time,  the  improvements  shall  accrue  to  the  benefit  of  the 
obligee;  —  6.  If  it  shall  improve  at  the  expense  of  the  obhgor,  the  latter  shall  have 
no  other  right  than  that  granted  to  usufructuaries. 

1123.  If  the  object  of  the  condition  was  to  rescind  an  obhgation  to  give 
something,  the  parties,  upon  the  fulfilment  thereof,  shall  return  to  each  other 
what  they  may  have  received. 

In  the  event  of  the  loss,  deterioration  or  improvement  of  the  thing,  the  pro- 
visions contained  in  the  foregoing  article  regarding  the  obhgor  shall  apply  to  the 
person  required  to  make  restitution. 

With  regard  to  obhgations  to  do  or  refrain  from  doing  something,  the  provisions 
of  the  second  paragraph  of  article  1120  shaU  be  observed  with  reference  to  the  effects 
of  the  rescission. 

1124.  The  right  to  rescind  obhgations  shall  be  considered  imphed  in  mutual 
obhgations,  in  the  event  of  one  of  the  obligors  failing  to  comply  with  his  obhgation. 

The  party  prejudiced  may  elect  between  demanding  the  performance  of  the 
obhgation  or  its  rescission,  with  a  right  to  the  payment  of  damages  and  interest  in 
either  case.  He  may  also  demand  the  rescission,  even  after  having  decided  to  seek  the 
enforcement  of  the  obhgation,  when  such  enforcement  shaU  prove  to  be  impossible. 

The  court  shah  order  the  rescission  apphed  for,  in  the  absence  of  any  good  cause 
warranting  it  to  allow  a  term  therefor.  , 

This  shall  be  understood  without  prejudice  to  the  rights  of  third  acquirers,  in 
accordance  with  the  provisions  of  articles  1295  and  1298  and  of  the  Mortgage  Law^). 

Second  Section.     Obligations  subject  to  a  time  limit. 

1125.  Obligations  for  the  performance  of  which  a  day  certain  may  have  been 
fixed,  shaU  not  be  demandable  until  the  proper  day  arrives. 

By  a  day  certain  is  understood  one  which  must  arrive,  even  though  its  date  be 
unknown. 

If  the  uncertainty  should  consist  of  the  arrival  or  non-arrival  of  the  day,  the 
obhgation  shall  be  a  conditional  one,  and  shall  be  governed  by  the  rules  laid  down 
in  the  preceding  Section^). 

1126.  What  may  have  been  paid  in  advance  in  obligations  subject  to  a  time 
limit  cannot  be  recovered. 

If  the  person  who  made  the  payment  was  not  aware  when  he  did  so  of  the 
existence  of  the  term,  he  shall  have  the  right  to  demand  of  the  obhgee  the  interest 
or  fruits  which  the  latter  may  have  received  from  the  thing ^). 

1)  See  articles  606,  1106,  1109  and  1123  of  the  Civil  Code,  and  articles  16,  25,  27,  31  and 
36  of  the  Mortgage  Law. 

2)  Suspensions  of  payment  and  assignment  of  property  to  creditors  matures  all  outstanding 
debts,  without  any  preference  as  to  time.  (Decision  of  the  Supreme  Court  of  Spain  of  January  8, 
1892.) 

3)  See  articles  1095,  1109,  1292,  1895  et  seg.  of  the  Civil  Code,  and  879  of  the  Code  of 
Commerce. 
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1127.  Whenever  a  term  shall  be  fixed  in  an  obligation,  the  presumption  shall 
be  that  it  was  established  for  the"  benefit  of  the  obligee  as  well  as  of  the  obligor, 
unless  it  shall  appear  from  the  tenor  of  the  obligation  or  other  circumstances  that 
it  was  established  for  the  benefit  of  one  or  the  other. 

1128.  If  no  term  has  been  fixed  in  the  obligation,  but  it  may  be  inferred  from 
its  nature  and  the  attendant  circumstances  that  there  was  an  intention  to  grant  time 
to  the  obligor,  the  courts  shall  fix  the  duration  thereof. 

The  courts  shall  also  fix  the  duration  of  the  term  when  it  shall  have  been  left 
to  the  will  of  the  obhgor.  ' 

1129.  The  obhgor  shall  lose  all  right  to  take  advantage  of  the  term:  1.  When, 
after  having  contracted  the  obUgation,  he  shall  become  insolvent,  unless  he  shall 
give  security  for  the  debt;  —  2.  When  he  shall  fail  to  give  the  obligee  the  guaranties 
required  of  him;  —  3.  When  through  his  own  acts  he  shall  have  reduced  the  value 
of  such  guaranties  after  having  given  them,  and  when  they  shall  disappear  through 
the  occurrence  of  a  fortuitous  event,  unless  immediately  replaced  by  guaranties 
of  equal  value i). 

1130.  If  the  term  of  the  obhgation  shall  be  fixed  by  days,  to  be  reckoned 
from  a  specific  date,  the  latter  shall  be  excluded  from  the  computation,  which  shall 
begin  from  the  day  following. 

Third  Section.     Alternative  obligations. 

1131.  A  person  under  an  alternative  abUgation  to  perform  different  acts  must 
perform  one  of  them  in  full. 

The  obhgee  cannot  be  compelled  to  receive  part  of  one  and  part  of  another. 

1132.  The  obhgor  shall  have  the  right  of  selection  unless  expressly  granted 
to  the  obligee. 

The  obhgor  shall  not  be  permitted  to  select  impossible  or  unlawful  prestations, 
or  those  which  could  not  have  been  the  subject  of  the  obhgation. 

1133.  The  selection  shall  not  produce  any  effect  until  made  known. 

1134.  The  obligor  shall  lose  the  right  of  option  if  only  one  of  the  prestations 
to  which  he  may  be  alternatively  bound  shall  be  feasible. 

1135.  The  obhgee  shall  be  entitled  to  damages  if  through  the  fault  of  the 
obhgor,  all  of  the  things  alternatively  the  subject  of  the  obhgation  shall  have  dis- 
appeared, or  if  it  shall  become  impossible  to  perform  the  obligation. 

The  measure  of  damages  shall  be  governed  by  the  value  of  the  last  thing  which 
may  have  disappeared,  or  the  last  service  which  may  have  been  rendered  impos- 
sible 2). 

1136.  When  the  right  of  selection  shall  have  been  expressly  granted  to  the  ob- 
ligee, the  obhgation  shall  cease  to  be  an  alternative  one  from  the  day  on  which  notice 
of  the  selection  shall  have  been  given  to  the  obhgor. 

Until  that  time  the  obhgations  of  the  obhgor  shah  be  governed  by  the  following 
rules:  1.  If  the  loss  of  any  of  the  things  shall  have  been  due  to  a  fortuitous  event, 
he  shall  perform  his  obhgation  upon  dehvering  that  which  the  obhgee  may  select 
from  among  the  things  remaining,  or  the  remaining  one,  if  that  is  the  only  thing 
remaining;  —  2.  If  the  loss  of  any  of  the  things  shall  have  been  due  to  the  fault 
of  the  obhgor,  the  obhgee  may  demand  any  of  those  remaining,  or  the  value  of  that 
which  may  have  been  lost  through  the  fault  of  the  obhgor;  —  3,  If  all  of  the  things 
have  been  lost  through  the  fault  of  the  obhgor,  the  obhgee  shall  have  the  right  to 
select  the  value  of  any  one  of  them. 

The  same  rule  shall  apply  to  obhgations  to  do  or  not  to  do  something,  in  the 
event  that  any  or  aU  of  the  acts  shall  become  impossible. 

Fourth  Section.     Joint  and  several  obligations. 

1137.  The  concurrence  of  two  or  more  obhgees  or  obhgors  in  a  single  ob- 
hgation does  not  imply  that  each  of  the  former  has  the  right  to  ask,  nor  that  each 
of  the  latter  is  obliged  to  perform  in  full  the  subject  of  such  obhgation.  This  shall 
be  the  case  only  if  expressly  determined  by  the  obhgation,  when  constituted  as  an 
obhgation  in  solidum^). 

1)  See  article  883  of  the  Code  of  Commerce. 

2)  See  articles  1104  et  seq.,  1131  et  8eq.,  and  1182  of  the  Civil  Code. 

3)  See  articles  145,  894,  897,  1084  and  1748  of  the  Civil  Code. 
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1138.  If  the  context  of  the  obligations  referred  to  in  the  preceding  article  shall 
not  provide  otherwise,  the  credit  or  debt  shall  be  presumed  to  be  divided  into  as 
many  equal  parts  as  there  are  creditors  or  debtors,  and  shall  be  considered  credits 
or  debts  each  one  separate  from  the  other. 

1139.  If  a  division  is  impossible,  the  rights  of  the  creditors  shall  be  prejudic- 
ed only  by  their  collective  acts,  and  the  debt  shall  be  recoverable  only  by  proceedings 
against  all  the  debtors.  If  any  of  the  latter  should  be  insolvent,  the  other  obH- 
gors  shall  not  be  obliged  to  supply  his  deficiency. 

1140.  Solidarity  may  exist,  even  though  the  obligees  and  obligors  be  not 
bound  in  the  same  manner  and  by  the  same  periods  and  conditions. 

1141 .  Each  of  the  obligees  in  soUdum  may  do  whatever  may  be  advantageous 
to  the  remaining  obligees,  but  nothing  which  may  prejudice  them. 

An  action  brought  against  any  one  of  the  obligors  in  solidum  shall  prejudice 
aU  of  them. 

1142.  A  debtor  may  pay  the  debt  to  any  of  the  solidary  creditors;  but  if  one 
of  them  should  have  brought  an  action  against  him,  the  payment  shall  be  made 
to  the  said  creditor. 

1143.  Novation,  set-off,  merger  or  release  of  the  debt,  made  by  any  of  the 
creditors  in  solidum  or  with  any  debtors  of  the  same  kind,  shall  extinguish  the 
obligation,  without  prejudice  to  the  provisions  of  article  1146. 

A  creditor  who  shall  have  performed  any  of  these  acts,  as  well  as  a  creditor 
who  shall  have  collected  the  debt,  shall  be  answerable  to  the  others  for  their  interest 
in  the  obligation^). 

1144.  The  obligee  may  bring  his  action  against  any  of  the  obligors  in  solidum 
or  against  aU  of  them  simultaneously.  An  action  brought  against  one  of  them  shall 
not  bar  subsequent  actions  against  the  other  obligors  in  solidum,  and  they  may  be 
brought  until  the  entire  debt  has  been  recovered. 

1145.  Payment  made  by  one  of  the  debtors  in  solidum  shall  extinguish  the 
obligation. 

The  debtor  making  the  payment  shall  be  entitled  to  recover  from  his  co-debtors 
only  the  share  due  from  each,  with  interest  on  the  amounts  advanced. 

Failure  to  comply  with  an  obHgation  by  reason  of  the  insolvency  of  a  debtor 
in  solidum  shall  be  made  good  by  his  co-debtors  in  proportion  to  the  debt  of  each 
of  them  2). 

1146.  Any  composition  or  respite  made  by  the  creditor  of  the  part  which 
affects  one  of  the  debtors  in  solidum  shall  not  discharge  the  liability  of  the 
latter  to  the  co-debtors  in  the  event  that  one  of  them  shall  have  paid  the  debt 
in  full. 

1147.  If  the  thing  shall  have  perished  or  performance  shall  have  become  im- 
possible without  any  fault  on  the  part  of  the  obligors  in  solidum,  the  obligation  shall 
be  extinguished. 

If  any  of  them  shall  have  been  at  fault,  all  of  them  shall  be  Uable  to  the  ob- 
ligee for  the  value  and  for  damages  and  interest,  without  prejudice  to  his  right 
of  action  against  the  culpable  or  negligent  party  ^). 

1148.  An  obligor  in  solidum  may  plead  against  the  claims  of  the  obligee  any 
defences  derived  from  the  nature  of  the  obligation,  and  such  as  may  be  personal 
to  him.  He  may  plead  those  personal  to  the  other  obligors  in  solidum  only  as  to  that 
part  for  which  they  may  be  liable. 

Fifth  Section.     Divisible  and  indivisible  obligations. 

1149.  The  divisibihty  or  indivisibility  of  things  which  are  the  subject  of  obli- 
gations in  which  there  are  but  one  obhgee  and  one  obligor  shall  not  alter  nor  modify 
the  provisions  of  Chapter  II  of  this  Title*). 

1150.  Damages  shall  lie  in  an  indivisible  joint  obligation  upon  any  of  the 
obligors  failing  to  comply  with  his  undertaking.  The  obligors  who  may  have  been 
willing  to  comply  with  their  agreements  shall  not  contribute  to  the  damages  a 

1)  See  articles  1137,  1141  et  seq.,  1190  et  seq.,  and  1202  et  seq.  of  this  Code. 

2)  An  obligor  in  solidum  who  fulfills  the  whole  outstanding  obligation  has  a  perfect  right 
to  recover  from  his  co-obligor  the  half  payable  by  him.  (Decision  of  the  Supreme  Court  of  Spain 
of  July  8,   1889.) 

3)  See  articles  1104  et  seq.  and  1136  et  seq.  of  the  Civil  Code. 
*)  See  articles  1094  et  seq.  of  the  Civil  Code. 
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sum  greater  than  the  proper  share  of  the  value  of  the  thing  or  of  the  service  of  which 
the  obUgation  may  consist. 

1151.  For  the  purposes  of  the  preceding  articles,  obligations  to  give  specific 
things  and  all  those  not  susceptible  of  partial  performance  shall  be  considered 
indivisible. 

ObUgations  to  do  something  shall  be  divisible  when  the  object  thereof  is  the 
rendering  of  a  certain  number  of  days'  work,  the  execution  of  work  by  metric  units, 
or  other  similar  things  which  may  be  susceptible  of  partial  performance  by  reason 
of  their  nature. 

In  obligations  to  refrain  from  doing  something  the  divisibility  or  indivisibility 
thereof  shall  be  governed  by  the  character  of  the  stipulations  to  be  performed  in 
each  particular  case. 

Sixth  Section.     Obligations  with  a  penal  clause. 

1152.  In  obHgations  containing  a  penal  clause,  the  penalty  shall  take  the  place 
of  damages  and  payment  of  interest  in  case  of  default  in  performance,  in  the  absence 
of  an  agreement  to  the  contrary. 

The  penalty  may  be  enforced  only  when  it  is  demandable  in  accordance  with 
the  provisions  of  this  Code^). 

1153.  The  obhgor  cannot  be  reUeved  from  discharging  the  obhgation  by  paying 
the  penalty,  unless  such  right  shall  have  been  expressly  reserved  to  him.  Nor  can 
the  obligee  exact  the  performance  of  the  obligation  and  the  payment  of  the  penalty 
also,  unless  such  power  shall  have  been  explicitly  granted  him^). 

1154.  The  judge  shall  equitably  mitigate  the  penalty  if  the  principal  obU- 
gation shall  have  been  performed  by  the  obhgor  in  part  or  in  an  irregular  manner. 

1155.  The  annulment  of  the  penal  clause  does  not  carry  with  it  the  annulment 
of  the  principal  obligation. 

The  annulment  of  the  principal  obligation  carries  with  it  the  annulment  of 
the  penal  clause. 

Chapter  IV.     Discharge  of  obligations. 

1156.  ObUgations  are  discharged: 
By  payment  or  performance. 

By  the  loss  of  the  thing  due. 

By  release. 

By  merger  of  the  rights  of  the  obUgee  and  obligor. 

By  set-off. 

By  novation. 

First  Section.     Payment  or  performance. 

1157.  An  obUgation  shah  not  be  considered  paid  until  the  subject  thereof 
shall  have  been  delivered  or  performed  in  full. 

1158.  Any  person  may  make  payment  whether  he  has  an  interest  in  the 
performance  of  the  obUgation  or  not,  and  whether  the  obUgor  knows  and  approves 
it  or  is  not  aware  thereof. 

A  person  making  payment  for  the  account  of  another  may  recover  the  amount 
paid  from  the  obUgor,  unless  he  shall  have  made  it  against  the  express  wiU  of  the 
latter. 

In  such  case  he  may  recover  from  the  obligor  only  to  the  extent  to  which  the 
payment  may  have  benefited  him. 

1159.  A  person  who  shall  make  payment  in  the  name  of  the  obligor  without 
his  knowledge  cannot  compel  the  obligee  to  subrogate  him  to  his  rights. 

1160.  In  obligations  to  give  something,  payment  made  by  a  person  who  shall 
not  have  the  free  disposition  of  the  thing  due  and  the  capacity  to  aUenate  it,  shall 
not  be  vaUd.  Nevertheless,  if  the  payment  shall  have  consisted  of  a  sum  of  money 
or  a  consumable  thing,  an  action  to  recover  shaU  not  Ue  against  the  obligee  who 
may  have  used  or  consumed  it  in  good  faith'). 

1)  See  articles  1101,  1106  et  aeq.,  1153  et  seq.  of  the  Civil  Code  and  article  56  of  the  Code 
of  Commerce. 

2)  See  articles  1110,  1152,  1154  et  seq.,  of  the  Civil  Code,  and  article  56  of  the  Code  of 
Commerce. 

3)  See  articles  317,  320,  324,  337,  433  et  seq.,  and  1263  of  the  Civil  Code. 
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1161.  In  obligations  to  do  something,  the  obligee  cannot  be  compelled  to 
accept  the  performance  of  the  service  of  a  third  person,  when  the  class  and  circum- 
stances of  the  person  of  the  obligor  shall  have  been  taken  into  consideration  in 
creating  the  obligation. 

1162.  Payment  must  be  made  to  the  person  in  whose  favor  the  obligation  may 
have  been  constituted,  or  to  another  person  authorized  to  receive  it  in  his  namei). 

1163.  Payment  made  to  a  person  incompetent  to  manage  his  property  shall  be 
valid  in  so  far  as  it  may  have  been  employed  for  his  benefit. 

Payment  made  to  a  third  person  shall  also  be  valid  in  so  far  as  it  may  have 
been  beneficial  to  the  obligee. 

1164.  Payment  made  in  good  faith  to  the  holder  of  the  credit  shall  discharge 
the  obligor. 

1165.  Payment  made  to  the  obligee  by  the  obligor  after  he  shaU  have  been 
ordered  by  the  court  to  withhold  the  debt,  shall  not  be  valid. 

1166.  An  obligor  who  owes  a  thing  cannot  compel  his  creditor  to  receive  a 
different  one,  even  though  its  value  be  the  same  or  greater  than  that  owed. 

Nor  can  one  service  be  substituted  for  another  against  the  will  of  the  obligee 
in  obligations  to  do  something. 

1167.  If  the  obligation  shall  consist  in  the  delivery  of  an  indeterminate  or 
generic  thing,  the  quality  and  circumstances  of  which  may  not  have  been  deter- 
mined, the  obligee  cannot  demand  one  of  a  superior  quality  nor  can  the  obligor 
deliver  one  of  an  inferior  quality. 

1168.  The  extrajudicial  expenses  incurred  shall  be  borne  by  the  obHgor.  As 
to  court  costs  the  court  shall  decide  in  accordance  with  the  provisions  of  the  Law 
of  Civil  Procedure  2). 

1169.  In  the  absence  of  an  express  agreement  to  the  contrary,  the  obligee 
cannot  be  compelled  to  accept  the  partial  performance  of  the  acts  of  which  the 
obligation  consists. 

Nevertheless,  if  the  obligation  shall  be  in  part  determined  and  in  part  undeter- 
mined, the  obligee  may  require  and  the  obligor  may  make  the  payment  of  the 
former  part  without  awaiting  the  Hquidation  of  the  latter. 

1170.  The  payment  of  debts  in  money  shall  be  made  in  the  kind  of  money 
stipulated,  and  if  it  should  not  be  possible  to  deliver  such  kind,  in  the  silver  or  gold 
coin  legally  current  in  Cuba. 

The  delivery  of  promissory  notes  payable  to  order,  or  bUls  of  exchange  or  other 
commercial  paper,  shall  produce  the  effects  of  payment  only  after  the  collection  there 
of  or  when  their  value  shall  have  been  affected  through  the  fault  of  the  obligee. 

In  the  meantime  the  right  of  action  derived  from  the  original  obligation  shall  be 
suspended*). 

1171.  Payment  must  be  made  in  the  place  designated  in  the  obligation. 

If  no  place  shall  have  been  stated  and  the  delivery  of  a  specific  thing  is  invol- 
ved, the  payment  must  be  made  where  such  thing  was  found  at  the  time  of  the  con- 
stitution of  the  obligation. 

In  any  other  case  the  place  of  payment  shall  be  that  of  the  domicile  of  the 
debtor. 

Appropiation  of  payments. 

1172.  A  person  owing  several  debts  of  the  same  kind  to  a  single  creditor,  may, 
at  the  time  of  making  payment  specify  to  which  of  them  it  is  to  be  applied. 

If  he  shall  accept  from  the  creditor  a  receipt  setting  forth  the  appropiation 
of  the  payment,  he  cannot  object  to  such  appropiation,  imless  some  cause  vitiating 
the  contract  shall  have  arisen. 

1173.  If  the  debt  carries  interest,  payment  cannot  be  held  to  have  been  made 
on  the  principal  until  the  interest  is  covered. 

1174.  When  the  payment  cannot  be  applied  according  to  the  preceding  rules, 
the  debt  which  is  most  burdensome  to  the  debtor  among  the  matured  debts  shall  be 
considered  to  have  been  settled. 

If  the  debts  should  be  of  the  same  class  and  equally  burdensome,  the  payment 
shall  be  proportioned  among  aU  of  them. 

1)  See  note  to  article  1177. 

2)  See  article  1179  of  this  Code. 

3)  See  articles  1157,  1166  et  seg.  of  this  Code. 
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Payment  by  assignment  of  property. 

1175.  A  debtor  may  assign  his  property  to  his  creditors  in  payment  of  his  debts. 
This  assignment,  in  the  absence  of  an  agreement  to  the  contrary,  shall  discharge  his 
liability  only  to  the  extent  of  the  net  proceeds  derived  from  the  property  assigned. 
The  agreements  which  may  be  made  between  the  debtor  and  his  creditors  as  to  the 
effect  of  the  assignment,  shall  conform  to  the  provisions  of  Title  XVII  of  this  Book, 
and  to  those  of  the  Law  of  Civil  Procedure. 

Tender  of  payment  and  consignation. 

1176.  If  the  creditor  to  whom  payment  is  tendered  shall  without  cause  refuse 
to  accept  it,  the  debtor  shall  be  discharged  from  liability  upon  consigning  the  thing 
duel). 

The  consignation  per  se  shall  produce  the  same  effect,  if  made  in  the  absence 
of  the  creditor  or  when  the  latter  shall  be  disqualified  to  receive  payment  at  the 
time  it  is  due,  and  when  a  number  of  persons  claim  a  right  thereto,  or  when  the 
instrument  of  the  obUgation  shall  have  been  mislaid. 

1177.  In  order  that  the  consignation  may  discharge  the  obligor,  the  per- 
son interested  in  the  performance  of  the  obhgation  must  first  be  advised 
thereof. 

The  consignation  shall  be  of  no  effect  if  it  does  not  strictly  conform  to  the  pro- 
visions governing  payments. 

1178.  The  consignation  shall  be  made  by  depositing  the  things  due  subject  to 
the  order  of  the  court,  where,  in  a  proper  case,  proof  of  the  tender  of  payment 
is  adduced,  and  in  other  cases,  the  notice  of  the  intention  to  make  the  consig- 
nation. 

After  the  consignation  shall  have  been  made,  the  persons  interested  shall  also 
be  notified  thereof. 

1179.  The  cost  of  the  consignation,  when  there  is  any,  shall  be  borne  by  the 
obligee. 

1180.  The  consignation  having  been  duly  made,  the  obhgor  may  petition  the 
judge  to  cancel  the  obhgation. 

The  obligor  may  at  any  time  before  the  acceptance  of  the  consignation  by  the 
obligee,  or  before  the  court  shall  have  held  it  to  have  been  properly  made,  withdraw 
the  thing  or  amount  deposited  and  leave  the  obUgation  in  force. 

1181.  If,  after  the  consignation  shall  have  been  made,  the  obhgee  shall  authorize 
the  obhgor  to  withdraw  it,  he  shall  forfeit  aU  the  rights  of  preference  he  may  have 
in  the  thing.    The  co-debtors  and  sureties  shall  be  discharged. 

Second  Section.     Loss  of  the  thing  due. 

1182.  An  obligation  consisting  in  the  dehvery  of  a  specific  thing  shall  be 
extinguished  by  the  loss  or  destruction  of  such  thing  without  the  fault  of  the 
obligor  and  before  he  is  considered  delinquent  2). 

1183.  Whenever  the  thing  shall  have  been  lost  while  in  the  possession  of  the 
obhgor,  it  shall  be  presumed  that  the  loss  was  due  to  his  fault  and  not  to  a  fortuitous 
event,  in  the  absence  of  proof  to  the  contrary  and  without  prejudice  to  the  provisions 
of  article  1096. 

1184.  The  obligor  shall  also  be  discharged  in  obligations  to  do  something  when 
the  act  involved  shall  be  legally  or  physically  impossible. 

1185.  When  a  debt  consisting  of  a  thing  certain  and  specific  shall  arise  out  of 
a  crime  or  misdemeanor,  the  obhgor  shall  not  be  reheved  of  the  payment  of  the  price 
thereof,  whatever  may  have  been  the  cause  of  the  loss  of  the  thing,  unless  the  thing 
having  been  offered  to  the  person  entitled  to  receive  it,  the  latter  should  without 
cause  have  refused  to  accept  it. 

1186.  Upon  the  extinguishment  of  the  obhgation  by  the  loss  of  the  thing,  the 
obhgee  shall  be  subrogated  to  all  the  rights  of  action  which  the  obligor  may  have 
against  third  persons  by  reason  thereof. 


1)  To  consign  is  to  deposit  in  the  custody  of  a  third  person  a  thing  belonging  to  the  debtor, 
for  the  benefit  of  the  creditor,  under  the  authority  of  a  court  of  justice.  Generally  the  consig- 
nation is  made  with  »  pubUc  officer.  It  is  very  similar  to  our  practice  of  paying  money  into 
court. 

2)  See  articles  1136,   1147,  1451  and  1558  of  this  Code. 
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Third  Section.     Release. 

1187.  The  release  may  be  express  or  imphed. 

Both  shall  be  subject  to  the  provisions  governing  inofficious^)  donations.  An 
express  release  must,  furthermore,  conform  to  the  forms  of  a  donation. 

1188.  The  voluntary  suiTender  by  a  creditor  to  his  debtor  of  a  private  docu- 
ment containing  the  evidence  of  an  obligation,  shall  imply  the  release  by  the  former 
of  any  right  of  action  he  may  have  against  the  latter. 

If  it  should  be  alleged  for  the  purpose  of  invahdating  this  release  that  it  is 
inofficious,  the  obhgor  and  his  heirs  must  sustain  it  by  proving  that  the  delivery  of 
the  instrument  was  made  by  reason  of  the  payment  of  the  debt. 

1189.  Whenever  the  private  document  which  is  the  evidence  of  the  debt  shall 
be  in  the  possession  of  the  debtor,  the  presumption  shall  be  that  the  creditor  surrend- 
ered it  voluntarily,  in  the  absence  of  proof  to  the  contrary. 

1190.  The  release  of  the  principal  debt  shall  extinguish  the  subsidiary  obli- 
gations; but  the  release  of  the  latter  shall  leave  the  former  in  force. 

Il9l. .  A  subsidiary  pledge  obUgation  shaU  be  held  to  have  been  released  if  the 
thing  pledged,  after  having  been  deUvered  to  the  obligee,  shall  be  found  in  the  pos- 
session of  the  obligor. 

Fourth  Section.     Merger  of  rights. 

1192.  An  obligation  shall  be  extinguished  when  the  quahties  of  creditor  and 
debtor  become  merged  in  one  and  the  same  person. 

The  case  is  excepted  in  which  this  merger  is  due  to  an  acquisition  by  inheritance, 
if  the  inheritance  shall  have  been  accepted  under  the  benefit  of  inventory. 

1193.  A  merger  in  the  person  of  the  debtor  or  of  the  principal  creditor  shall 
benefit  the  sureties.  That  taking  place  in  any  of  the  latter  shall  not  extinguish  the 
obhgation. 

1194.  Merger  does  not  extinguish  joint  debts  except  as  to  the  part  correspond- 
ing to  the  creditor  or  debtor  in  whom  the  two  qualities  are  merged. 

Fifth  Section.     Set-off. 

1195.  Set-off  shall  take  place  when  two  persons  are,  in  their  own  right,  mutually 
creditors  and  debtors  of  each  other. 

1196.  In  order  that  set-off  may  take  place  it  is  necessary:  1.  That  each  of  the 
obligors  be  primarily  liable  and  be  at  the  same  time  a  principal  creditor  of  the 
other;  —  2.  That  both  debts  consist  of  a  sum  of  money,  or,  if  the  things  due  are 
consumable,  that  they  be  of  the  same  kind  and  also  of  the  same  quality,  if  the  latter 
shall  have  been  designated;  —  3.  That  both  debts  be  due;  —  4.  That  they  be  specific 
and  demandable;  —  5.  That  neither  of  them  be  under  attachment  or  subject  to 
proceedings  instituted  by  third  persons,  of  which  due  notice  has  been  given  the 
obligor. 

1197.  Notwithstanding  the  provisions  of  the  preceding  article,  a  surety  may 
object  to  the  set-off  as  to  the  amount  the  creditor  may  owe  his  principal  debtor. 

1198.  A  debtor  who  shall  have  consented  to  the  assignment  of  rights  made  by 
a  creditor  to  a  third  person  cannot  plead  against  the  assignee  the  set-off  to  which 
he  may  have  been  entitled  against  the  assignor. 

If  the  creditor  shall  have  advised  him  of  the  assignment  and  the  debtor  did  not 
agree  thereto,  he  may  plead  the  set-off  of  the  debts  prior  to  the  assignment  but 
not  of  those  subsequent  thereto. 

If  the  assignment  shall  be  made  without  the  knowledge  of  the  debtor,  the 
latter  may  plead  the  set-off  of  the  credits  prior  thereto  and  of  those  subsequent 
thereto  to  the  time  he  may  have  received  information  of  the  assignment. 

1199.  Debts  payable  in  different  places  may  be  set-off  upon  payment  of  the 
cost  of  transportation  or  exchange  to  ^  the  place  of  payment. 

1200.  Set-off  shall  not  He  when  any  of  the  debts  arise  from  a  deposit,  or 
from  the  obhgations  of  a  depositary  or  gratuitous  borrower. 

Nor  can  it  be  pleaded  against  a  creditor  who  is  such  for  maintenance  due 
under  a  gratuitous  title. 


1)  Inofficious  is  applied  to  everything  done  contrary  to  a  duty  or  obligation  assumed, 
as  well  as  in  opposition  to  the  piety  and  affection  dictated  by  nature:  inofficiosum  dicitur  id 
omne  quod  contra  pietatis  officium  factum  est.    (Bouvier,  Law  Die.) 
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1201.  If  a  person  shall  have  a  number  of  debts  susceptible  of  set-off  the  pro- 
visions governing  the  application  of  payments  shall  apply  to  the  order  of  set-off, 

1202.  The  effect  of  set-off  is  to  extinguish  both  debts  to  the  amount  of 
the  concurrent  sum,  even  though  the  creditors  and  debtors  shall  have  no  know- 
ledge thereof. 

Sixth  Section.     Novation. 

1203.  Obhgations  may  be  modified:  1.  By  changing  their  object  or  principal 
conditions;  —  2.  By  substituting  another  person  in  the  place  of  the  debtor;  — 
3.  By  subrogating  a  third  person  to  the  rights  of  the  creditor. 

1204.  In  order  that  an  obligation  may  be  extinguished  by  the  substitution 
of  another  therefor,  an  express  declaration  to  that  effect  must  be  made,  or  the  old 
and  the  new  obHgation  must  be  incompatible  in  every  respect i). 

1205.  Novation  which  consists  in  the  substitution  of  a  new  debtor  in  the 
place  of  the  original  debtor,  may  be  made  without  the  knowledge  of  the  latter, 
but  not  without  the  consent  of  the  creditor. 

1206.  The  insolvency  of  the  new  debtor  who  may  have  been  accepted  by  the 
creditor,  shall  not  revive  the  right  of  action  of  the  latter  against  the  original  debtor 
xmless  such  insolvency  shall  have  been  prior  to  and  public  or  known  to  the  debtor 
at  the  time  he  transferred  his  debt. 

1207.  When  the  primary  obligation  shall  be  extinguished  as  a  result  of  the 
novation,  the  subsidiary  obligations  shall  subsist  only  to  the  extent  they  may  benefit 
third  persons  who  may  not  have  given  their  consent. 

1208.  The  novation  is  void  if  the  original  obligation  is  also  void,  save  that 
the  cause  of  nuUity  may  be  pleaded  by  the  debtor  only,  and  that  ratification  shall 
validate  the  voidable  acts. 

1209.  The  subrogation  of  a  third  person  to  the  rights  of  the  creditor  can  be 
presumed  only  in  the  cases  expressly  mentioned  in  this  Code. 

In  other  cases  it  shall  be  necessary  to  establish  it  clearly  in  order  for  it  to  be 
effective. 

1210.  Subrogation  shall  be  presumed  to  be  present:  1.  When  a  creditor  shall 
pay  another  preferred  creditor;  —  2.  When  a  third  person,  not  interested  in  the  obli- 
gation, shall  make  payment  with  the  express  or  imphed  approval  of  the  debtor;  — 
3.  When  a  person  having  an  interest  in  the  performance  of  the  obligation  makes 
payment,  without  prejudice  to  the  effects  of  merger  as  to  the  part  which  may 
correspond  to  him. 

1211.  A  debtor  may  make  the  subrogation  without  the  consent  of  the  creditor 
when  in  order  to  pay  the  debt  he  shall  have  borrowed  the  money  under  a  public  in- 
strument, and  shall  have  stated  his  purpose  therein  and  the  origin  of  the  amount 
in  the  receipt. 

1212.  Subrogation  transfers  to  the  subrogated  creditor  the  claim  with  all  the 
rights  thereto  aimexed,  either  against  the  debtor  or  against  third  persons,  whether 
sureties  or  holders  of  mortgages. 

1213.  A  creditor  to  whom  a  partial  payment  shall  have  been  made,  may 
assert  his  right  with  regard  to  the  balance  with  preference  over  the  person  who 
may  have  been  subrogated  to  him  by  virtue  of  the  partial  payment  of  the  said  claim. 

Chapter  V.    Proof  of  obligations. 

General  Provisions. 

1214.  The  burden  of  the  proof  of  obhgations  rests  on  the  person  seeking  to 
enforce  the  performance  thereof,  and  the  proof  of  the  extiaguishment  thereof  rests 
upon  the  person  pleading  it. 

1215.  The  proof  may  be  documentary,  or  by  admission,  personal  inspection 
by  the  court,  the  testimony  of  experts  or  witnesses,  and  presumptive. 

First  Section.     Public  instruments. 

1216.  Instruments  authenticated  by  a  notary  or  competent  public  official 
with  the  formalities  prescribed  by  law,  are  public  instruments. 

1217.  Instruments  in  which  a  notary  public  takes  part  shall  be  governed  by  the 
notarial  laws. 

1)  Novation  is  never  presumed.  (Decision  of  the  Supreme  Court  of  Spain  of  January  25, 
1889.) 

B    IX,  3  15 
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1218.  Public  instruments  shall  be  proof,  even  against  third  persons,  of  the 
act  which  gave  rise  to  their  execution  and  of  the  date  of  the  latter. 

They  shall  also  constitute  proof  against  the  contracting  parties  and  their  suc- 
sessors  in  interest,  as  to  the  statements  of  the  contracting  parties  contained  therein. 

1219.  Public  instruments  executed  for  the  purpose  of  invalidating  a  previous 
instrument  between  the  same  parties,  shall  be  effective  against  third  persons  only 
when  the  provisions  of  the  former  shall  have  been  made  a  matter  of  record  in  the 
proper  register  or  noted  in  the  margin  of  the  original  instrument  and  in  that  of  the 
copy  or  transcript,  which  may  have  governed  the  action  of  the  third  person. 

1220.  Copies  of  public  instruments  of  which  there  is  an  original  or  protocol, 
contested  by  the  persons  prejudiced  thereby,  shall  be  admissible  as  evidence  after 
they  shall  have  been  duly  verified. 

If  any  difference  should  be  found  between  the  original  and  the  copy,  the  pro- 
visions of  the  former  shall  prevail. 

1221.  If  the  original  instrument,  the  protocol,  or  the  original  record  shall 
have  disappeared,  the  following  shall  be  admissible  as  evidence:  1.  First  copies 
made  by  the  pubUc  authority  authenticating  the  same;  —  2  Subsequent  copies, 
issued  on  an  order  of  the  court,  after  citation  of  the  persons  interested;  —  3.  Those 
which  shaU  have  been  made  in  the  presence  of  the  persons  interested  and  with  their 
consent,  without  an  order  of  the  court. 

In  the  absence  of  the  copies  mentioned,  any  other  copies  thirty  or  more  years 
old  shall  be  admissible  as  evidence,  provided  they  shall  have  been  made  from  the 
original  by  the  official  who  authenticated  it  or  any  other  person  charged  with  the 
custody  thereof. 

Copies  less  than  thirty  years  old,  or  copies  authenticated  by  public  officials 
other  than  those  mentioned  in  the  preceding  paragraph,  shall  only  serve  as  'prima 
facie  documentary  evidence. 

The  value  as  evidence  of  copies  made  from  a  copy  shall  be  weighed  by  the 
courts  according  to  the  circumstances. 

1222.  The  record  in  any  public  registry  of  a  document  which  may  have  dis-" 
appeared  shall  be  weighed  in  accordance  with  the  rules  established  in  the  last  two 
paragraphs  of  the  preceding  article. 

1223.  An  instrument  which  is  defective  on  account  of  the  lack  of  competence 
of  the  notary  or  through  any  other  defect  in  form,  shall  be  classed  as  a  private  in- 
strument, if  signed  by  the  parties  thereto. 

1224.  Instruments  acknowledging  an  act  or  contract  shall  not  be  evidence  against 
a  document  which  contains  the  same  if  they  should  differ  therefrom  on  account  of 
excess  or  omission,  unless  the  novation  of  the  former  shall  be  expressly  established. 

Private  documents. 

1225.  A  private  document,  legally  acknowledged,  shall  have  the  same  value 
as  a  public  instrument  between  the  persons  who  may  have  signed  it  and  their 
successors  in  interest. 

1226.  A  person  against  whom  a  written  obligation  apparently  signed  by  him 
is  set  up  in  court,  shall  be  obliged  to  state  whether  the  signature  is  or  is  not  his. 

The  heirs  or  successors  in  interest  of  the  obligor  may  confine  themselves  to 
a  statement  of  whether  they  know  the  signature  to  be  that  of  their  predecessor  in 
interest  or  not. 

A  refusal  without  good  cause  to  make  the  statement  mentioned  in  the  preceding 
paragraphs  may  be  construed  by  the  court  as  an  admission  of  the  genuineness  of 
the  instrument. 

1227.  The  date  of  a  private  document  shall  be  reckoned  with  regard  to  third 
persons  only  from  the  date  it  may  have  been  incorporated  or  recorded  in  a  public 
registry,  from  the  date  of  the  death  of  any  of  the  parties  who  may  have  signed  it,  or 
from  the  date  it  may  have  been  delivered  to  a  public  official  by  reason  of  his  office. 

1228.  Private  entries,  registers,  and  papers  shall  be  admissible  as  evidence 
against  the  person  who  may  have  written  them  only  as  to  all  that  which  may  appear 
in  a  clear  manner;  but  a  person  desiring  to  avail  himself  thereof  shall  be  obliged  to 
accept  them  also  as  to  the  portion  prejudicial  to  him. 

1229.  A  memorandum  written  or  signed  by  the  creditor  immediately  below, 
in  the  margin,  or  on  the  back  of  an  instrument  in  his  possession,  shaU  be  admissible 
as  evidence  only  in  so  far  as  it  favors  the  debtor. 
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The  same  shall  apply  to  a  memorandum  written  or  signed  by  the  creditor  on 
the  back,  in  the  margin,  or  immediately  below  the  duplicate  of  a  document  or 
receipt  in  possession  of  the  debtor. 

In  either  case  a  debtor  who  shall  desire  to  avail  himself  of  the  favorable  portions 
thereof,  must  abide  by  the  portions  which  prejudice  him. 

1230.  Private  documents  the  purpose  of  which  is  to  modify  the  stipulations 
of  a  pubUc  instrument,  shall  not  produce  any  effect  against  third  persons. 

Second  Section.     Admission. 

1231.  Admission  may  be  made  in  or  out  of  court. 

In  either  case  an  indispensable  requisite  to  the  vaUdity  of  the  admission  shall 
be  that  it  relates  to  matters  personal  to  the  party  making  it,  and  that  such  party 
have  the  legal  capacity  to  make  it^). 

1232.  An  admission  shall  be  evidence  against  the  person  making  it. 
Exception  is  made  of  a  case  where  compHance  with  the  laws  may  be  evaded 

thereby. 

1233.  An  admission  caimot  be  used  in  part  only  against  the  person  making  it, 
unless  it  relates  to  different  matters,  or  when  a  part  of  the  admission  is  proved  by 
other  means,  or  when  it  shall  be  contrary  to  nature  or  to  the  laws  in  some  respect. 

1234.  An  admission  shall  lose  its  force  only  when  it  shall  be  proved  that  an 
error  of  fact  was  committed  when  it  was  made. 

1235.  A  judicial  admission  must  be  made  under  oath  before  a  judge  of  compe- 
tent jurisdiction,  and  when  the  person  to  benefit  thereby  has  entered  an  apearance  in 
the  proceedings. 

1236.  When  a  judicial  admission  under  a  decisory  oath  shall  be  requested, 
the  person  from  whom  it  is  demanded  may  refer  the  oath  back  to  the  adverse 
party,  and  if  the  latter  shall  refuse  it  he  shall  be  held  to  have  admitted. 

1237.  A  decisory  oath  cannot  be  required  upon  punishable  acts  nor  upon 
matters  which  the  parties  cannot  compromise. 

1238.  An  admission  upon  a  decisory  oath,  whether  deferred  or  referred,  shall 
constitute  proof  only  in  favor  of  or  against  the  parties  who  may  have  submitted 
thereto  and  their  heirs  or  successors  in  interest. 

Evidence  as  to  the  falsity  of  such  oath  shall  not  be  admissible. 

1239.  An  extrajudicial  admission  shall  be  considered  an  act  subject  to  the 
determination  of  the  courts  according  to  the  rules  of  evidence. 

Third  Section.     Personal  inspection  by  the  court. 

1240.  The  evidence  of  personal  inspection  by  the  judge  shall  be  effective 
only  in  so  far  as  it  clearly  permits  the  court  to  judge,  by  the  external  appearance  of 
the  thing  inspected,  of  the  facts  which  he  seeks  to  ascertain. 

1241.  The  inspection  made  by  one  judge  may  be  weighed  in  a  judgment  ren- 
dered by  another  judge,  provided  the  former  shall  have  set  forth  with  perfect 
clearness  in  the  record  the  details  and  conditions  of  the  thing  inspected. 

Fourth  Section.     Expert  evidence. 

1242.  This  means  of  evidence  may  be  employed  only  when  scientific,  artistic 
or  practical  knowledge  shall  be  necessary  or  advisable  for  the  ascertainment  of  the 
facts. 

1243.  The  value  of  this  evidence  and  the  form  in  which  it  is  to  be  given,  are 
the  subject  of  the  provisions  of  the  Law  of  CivU  Procedure. 

Fifth  Section.     Testimony  of  witnesses. 

1244.  The  testimony  of  witnesses  shall  be  admissible  in  all  cases  in  which  it 
may  not  be  expressly  forbidden. 

1245.  Any  person,  of  either  sex,  not  incompetent  by  reason  of  a  natural  or 
legal  disqualification,  may  be  a  witness. 

1246.  The  following  shall  be  incompetent  on  account  of  a  natural  disquah- 
fication:  1.  Insane  or  demented  persons;  —  2.  The  blind  and  the  deaf,  in  matters 
a  knowledge  of  which  is  dependent  on  sight  or  hearing;  —  3.  Persons  under  fourteen 
years  of  age. 


1)  See  articles  1226,  1234,  et  6eq.  of  this  Code. 
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1247.  The  following  are  incompetent  on  account  of  legal  disqualifications: 
1.  Persons  directly  interested  in  the  action;  —  2.  Ascendants  in  the  suits  of  their 
descendants,  and  the  latter  in  those  of  the  former;  —  3.  A  father-in-law  or  mother- 
in-law  in  the  suits  of  a  son-in-law  or  daughter-in-law,  or  vice  versa;  —  4.  The  husband 
in  the  suits  of  his  wife,  and  the  wife  in  the  suits  of  her  husband;  —  5.  Persons  bound 
to  secrecy  on  account  of  their  status  or  profession,  in  the  matters  of  their  status  or 
profession;  —  6.  Persons  specially  disqualified  to  be  witnesses  in  certain  acts. 

The  provisions  of  Nos.  2,  3  and  4,  shall  not  apply  to  proceedings  in  which 
it  is  sought  to  prove  the  birth  or  death  of  children  or  any  intimate  family  matter 
which  it  may  not  be  possible  to  estabhsh  by  any  other  means. 

1248.  The  probatory  force  of  the  testimony  of  witnesses  shall  be  weighed  by 
the  courts  in  accordance  with  the  provisions  of  the  Law  of  Civil  Procedure,  care 
being  taken  to  prevent  the  definite  decision  of  matters  by  the  mere  concurrence  of 
some  testimony,  unless  its  veracity  shall  be  evident,  in  which  ordinarily  notarial 
instruments,  private  documents,  or  other  documentary  evidence  are  employed. 

Sixth  Section.     Presumptions. 

1249.  Presumptions  are  not  admissible  unless  the  act  from  which  they  are 
to  be  deduced  shaU  be  fully  established. 

1250.  Presumptions  of  law  reheve  the  persons  favored  thereby  from  produc- 
ing any  fiui;her  evidence. 

1251.  Presumptions  of  law  may  be  destroyed  by  proof  to  the  contrary,  ex- 
cept in  the  cases  in  which  the  law  expressly  prohibits  it. 

Only  a  judgment  obtained  in  proceedings  for  review  shall  be  effective  against 
the  truth  of  res  judicata. 

1252.  In  order  that  the  presumption  of  res  judicata  may  produce  effect  in 
another  action,  it  is  necessary  that  the  most  perfect  identity  exist  between  the  case 
decided  by  the  judgment  and  that  in  which  such  judgment  is  pleaded,  as  to  things, 
causes,  the  persons  of  the  Utigants  and  the  capacity  in  which  they  act. 

In  questions  relating  to  the  civil  status  of  persons  or  the  validity  or  nuUity  of 
testamentary  provisions,  the  presumption  of  res  judicata  shall  operate  against  third 
persons,  even  though  they  should  not  have  been  parties  to  the  htigation. 

It  shall  be  understood  that  there  is  identity  of  persons  if  the  Ugitants 
in  the  second  action  are  the  successors  in  interest  of  the  Utigants  in  the  previous 
action,  or  are  joined  to  them  by  ties  of  solidarity  or  by  those  established  by  the 
indivisibility  of  obligations  among  the  persons  who  have  a  right  to  demand  their 
performance  or  are  bound  to  comply  therewith. 

1253.  In  order  that  presumptions  which  are  not  presumption  of  law  may  be 
admissible  as  evidence,  it  is  essential  that  between  the  act  proved  and  that  which 
it  is  sought  to  deduce  there  should  exist  a  precise  and  direct  connection  accor- 
ding to  the  rules  of  human  reasoning. 

Title  II.    Contracts. 
Chapter  I.    General  Provisions. 

1254.  A  contract  exists  from  the  moment  when  one  or  more  persons  consent 
to  be  bound  with  regard  to  one  or  more  other  persons,  to  give  something,  or  to 
render  some  service^). 

1255.  The  contracting  parties  may  estabhsh  such  bargains,  terms  and  con- 
ditions as  they  deem  proper,  provided  they  are  not  contrary  to  law,  morals  or 
pubUc  policy. 

1256.  The  vahdity  and  performance  of  contracts  cannot  be  left  to  the  wiH 
of  one  of  the  contracting  parties. 

1257.  Contracts  shall  be  effective  only  between  the  parties  thereto  and  their 
heirs ;  excepting,  as  to  the  latter,  a  case  in  which  the  rights  and  obUgations  derived 
from  the  contract  shall  not  be  transferable,  either  on  accoimt  of  their  nature,  or 
by  agreement,  or  by  a  provision  of  the  law. 

If  the  contract  should  contain  a  stipulation  in  favor  of  a  third  person,  the  latter 
may  require  the  performance  thereof,  provided  he  shall  have  notified  the  obhgor 
of  his  acceptance  before  the- revocation  of  such  stipulation. 

1)  See  articles  1088  et  seq.;   1255  et  seq.,  of  this  Code,  and  50  of  the  Code  of  Commerce. 
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1258.  Contracts  are  perfected  by  mere  consent  and  are  binding  from  that 
moment,  not  only  as  to  the  performance  of  the  express  terms  thereof,  but 
also  as  to  all  the  consequences  which,  according  to  their  nature,  may  conform  to 
good  faith,  usage  and  the  law. 

1259.  No  one  can  contract  in  the  name  of  another  person  without  being 
authorized  to  do  so  by  the  latter,  or  unless  he  is  his  legal  representative  under 
the  law. 

A  contract  entered  into  in  the  name  of  another  by  a  person  who  does  not  hold 
his  authority  and  is  not  his  legal  representative,  shall  be  void,  unless  the  person  in 
whose  name  it  may  be  made  shall  ratify  it  before  its  revocation  by  the  other  con- 
tracting party. 

1260.  An  oath  shall  not  be  admitted  in  a  contract.  If  made  it  shall  be  con- 
sidered not  inserted. 

Chapter  II.    Essential  requisites  for  the  validity  of  contracts. 

General  Provision. 

1261.  There  is  no  contract  unless  the  following  elements  are  present:  1.  The 
consent  of  the  contracting  parties;  —  2.  A  definite  object  which  is  the  subject-matter 
of  the  contract;  —  3.  The  consideration  for  the  obhgation  which  is  established. 

First  Section.     Consent. 

1262.  Consent  is  manifested  by  the  concurrence  of  the  offer  and  of  the  accep- 
tance of  the  thing  and  the  consideration  which  are  to  constitute  the  contract. 

An  acceptance  by  letter  shall  not  bind  the  person  who  made  the  offer  except 
from  the  time  he  received  notice  thereof.  The  contract  shall,  in  such  case,  be  con- 
sidered as  having  been  entered  into  in  the  place  where  the  offer  was  made. 

1263.  The  following  cannot  give  consent:  1.  Unemancipated  minors;  —  2.  In- 
sane or  demented  persons  and  deaf-mutes  unable  to  write.  —  3.  Married  women,  in 
the  cases  mentioned  in  the  law. 

1264.  The  incapacity  declared  in  the  preceding  article  shall  be  subject  .to  the 
modifications  which  the  law  determines,  and  shall  be  understood  as  without  prejudice 
to  the  special  disquahfications  which  it  establishes. 

1265.  Consent  given  under  error,  violence,  intimidation  or  fraud  shall  be  void. 

1266.  In  order  for  an  error  to  invaHdate  consent,  it  must  relate  to  the  sub- 
stance of  the  thing  which  is  the  subject-matter  of  the  contract  or  to  those  conditions 
of  the  same  which  shall  have  been  the  principal  cause  for  its  celebration. 

An  error  of  person  shaU  invaUdate  the  contract  only  when  consideration  to 
such  person  shall  have  been  the  principal  cause  for  the  contract. 
A  mere  error  in  account  shall  only  give  rise  to  its  correction. 

1267.  There  is  violence  when  in  order  to  obtain  the  consent,  irresistible  force 
is  employed. 

There  is  intimidation  when  one  of  the  contracting  parties  is  inspired  with  a 
reasonable  and  well-founded  fear  of  suffering  an  imminent  and  serious  injury  to 
his  person  or  property,  or  to  the  person  or  property  of  his  spouse,  descendants  or 
ascendants. 

In  determining  whether  or  not  there  is  intimidation,  the  age,  sex,  and  status  of 
the  person  must  be  considered. 

Fear  of  displeasing  the  persons  to  whom  submission  and  respect  are  due,  shall 
not  avoid  the  contract. 

1268.  Violence  or  intimidation  shall  annul  the  obligation,  even  though  em- 
ployed by  a  third  person  who  shall  not  have  taken  part  in  the  contract. 

1269.  There  is  fraud  when  by  words  or  insidious  machinations  on  the  part 
of  one  of  the  contracting  parties  the  other  is  induced  to  enter  into  a  contract  which 
he  would  not  have  made  without  them. 

1270.  In  order  for  fraud  to  avoid  a  contract,  it  must  be  grave  and  not  have 
been  employed  by  both  contracting  parties. 

Incidental  deceit  renders  the  party  who  employed  it  hable  for  damages  only. 

Second  Section.     Subjects  of  contracts. 

1271.  All  things,  other  than  those  which  cannot  be  the  subject  of  the  commerce 
of  man,  even  future  ones,  may  be  the  subject  of  contracts. 
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Nevertheless,  no  contracts  can  be  entered  into  involving  future  inheritances 
other  than  those  the  object  of  which  is  the  division  of  an  estate  inter  vivos,  in  accor- 
dance with  the  provisions  of  article  1056. 

All  services  not  contrary  to  law  or  good  morals  may  also  be  the  subject  of  con- 
tracts^). 

1272.  Impossible  things  or  services  cannot  be  the  subject  of  contracts. 

1273.  The  subject  of  every  contract  must  be  a  thing  which  is  specific  as  to 
its  kind.  An  indeterminate  amount  shall  not  be  an  obstacle  to  the  existence  of  a 
contract,  provided  it  shall  be  possible  to  determine  it  without  the  necessity  of  a 
new  agreement  between  the  contracting  parties. 

Third  Section.     Consideration  of  contracts. 

1274.  In  onerous  contracts,  by  consideration  shall  be  understood  for  each 
contracting  party  the  rendering  or  promise  of  a  thing  or  service  by  the  other  party; 
in  remuneratory  contracts,  the  service  or  benefit  remunerated,  and  in  contracts  of 
pure  beneficence,  the  mere  liberaUty  of  the  benefactor. 

1275.  Contracts  without  a  consideration  or  with  an  unlawful  consideration 
do  not  produce  any  effect  whatsoever.  The  consideration  is  unlawful  when  it  is 
opposed  to  the  law  or  good  morals. 

1276.  The  statement  of  a  false  consideration  in  contracts  shall  render  them 
void,  unless  it  shall  be  proved  that  they  were  based  on  another  real  and  lawful 
consideration. 

1277.  Even  though  the  consideration  is  not  stated  in  the  contract  the  pre- 
sumption shaU  be  that  it  is  present  and  that  it  is  lawful,  unless  the  obligor  shall 
prove  the  contrary. 

Chapter  III.    Effectiveness  of  contracts. 

1278.  Contracts  shaU  be  binding,  whatever  be  the  form  in  which  they  may 
have  been  entered  into,  provided  the  elements  essential  to  their  validity  are 
present  2). 

1279.  If  the  law  should  require  the  execution  of  an  instrument  or  any  other 
special  formality  to  make  the  obligations  of  a  contract  binding,  the  contracting 
parties  may  compel  each  other  to  comply  with  such  formality  from  the  moment  con- 
sent and  the  other  essential  requisites  to  their  validity  shall  be  present. 

1280.  The  following  must  be  embodied  in  a  public  instrument:  1.  Acts  and 
contracts  the  pi^pose  of  which  is  the  constitution,  conveyance,  modification  or 
extinguishment  of  proprietary  rights  in  real  property ;  —  2.  The  lease  of  such  property 
for  six  or  more  years,  provided  it  is  to  prejudice  third  persons ;  —  3.  Marriage  agree- 
ments and  the  settlement  and  increase  of  dowries,  provided  it  is  intended  to  make 
them  vaHd  against  third  persons;  —  4.  The  assignment,  repudiation  and  renun- 
ciation of  hereditary  rights  or  of  the  rights  of  conjugal  partnership;  —  5.  The 
authorization  to  contract  marriage,  general  powers  of  attorney  for  suits  and  special 
powers  for  court  proceedings;  the  power  to  manage  property  and  any  other  which 
involves  an  act  embodied  or  to  be  embodied  in  a  public  instrument  or  to  prejudice 
third  persons;  —  6.  The  assignment  of  rights  of  action  or  rights  arising  out  of  an 
act  embodied  in  a  pubUo  instrument. 

All  other  contracts  in  which  the  amount  involved  in  the  obligations  to  be 
performed  by  one  of  the  two  contracting  parties  exceeds  1,500  pesetas,  must  also 
be  reduced  to  writing,  even  though  it  be  in  the  form  of  a  private  instrument. 

Chapter  IV.     Interpretation  of  contracts. 

1281.  If  the  terms  of  a  contract  are  clear  and  leave  no  room  for  doubt  as  to 
the  intention  of  the  contracting  parties,  the  Hteral  sense  of  its  stipulations  shall 
be  observed. 

If  the  words  should  appear  to  be  opposed  to  the  evident  intent  of  the  contracting 
parties,  the  intent  shall  prevail. 

1282.  In  order  to  judge  of  the  intention  of  the  contracting  parties,  their  acts 
contemporaneous  with  and  subsequent  thereto  must  be  considered  in  the  first  place. 

1)  See  articles  4,  816,  1116,  1254  and  1261  of  this  Code,  and  53  and  67  of  the  Code  of  Com- 
merce. 

2)  See  articles  50  ei  aeq.  of  the  Code  of  Commerce. 
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1283.  No  matter  how  general  the  terms  of  a  contract  may  be,  it  must  not  be 
construed  to  comprise  things  and  cases  different  from  those  regarding  which  the 
persons  interested  intended  to  contract. 

1284.  If  any  stipulation  of  a  contract  should  admit  of  different  constructions, 
it  shall  be  interpreted  in  the  manner  most  adequate  to  make  it  effective!). 

1285.  The  clauses  of  a  contract  must  be  construed  in  relation  to  each  other, 
doubtful  clauses  being  given  the  construction  to  be  deduced  from  aU  of  them 
together. 

1286.  Words  which  may  have  different  meanings  shaU  be  understood  in  the 
sense  which  conforms  most  to  the  nature  and  object  of  the  contract. 

1287.  The  usages  or  customs  of  the  country  shall  be  taken  into  consideration 
in  the  construction  of  ambiguities  in  contracts,  and  the  omission  of  clauses  which 
are  usually  embodied  therein  shaU  be  supplied. 

1288.  The  interpretation  of  obscure  clauses  of  a  contract  shall  not  favor  the 
party  who  may  have  been  responsible  for  the  obscurity. 

1289.  If  it  should  be  absolutely  impossible  to  settle  doubts  by  the  rules  laid 
down  in  the  preceding  articles,  if  the  doubts  should  relate  to  incidental  circum- 
stances of  the  contract,  and  the  contract  is  gratuitous,  they  shall  be  decided  in 
favor  of  the  lesser  transfer  of  rights  and  interests.  If  the  contract  be  onerous,  the 
doubt  shall  be  decided  in  favor  of  the  greater  reciprocity  of  interests. 

If  the  doubts  the  settlement  of  which  is  referred  to  in  this  article  should  in- 
volve the  principal  object  of  the  contract,  in  such  manner  as  not  to  permit  the 
ascertainment  of  the  intention  or  wiU  of  the  contracting  parties,  the  contract  shall 
be  void. 

Chapter  V.    Rescission  of  contracts. 

1290.  Contracts  validly  entered  into  may  be  rescinded  in  the  cases  established 
by  the  law. 

1291.  The  following  are  susceptible  of  rescission:  1.  Contracts  which  can  be 
entered  into  by  guardians  without  the  authority  of  the  family  council,  provided  the 
persons  they  represent  shall  have  suffered  a  lesion  2)  to  the  extent  of  more  than  one- 
fourth  of  ihe  value  of  the  things  which  may  have  been  the  subject  matter  of  such 
contracts;  —  2.  Contracts  entered  into  on  behalf  of  absentees,  provided  the  latter  shall 
have  suffered  the  lesion  referred  to  in  the  preceding  subdivision;  —  3.  Contracts 
entered  iuto  in  fraud  of  creditors,  when  the  latter  cannot  otherwise  recover  what  may 
be  due  to  them;  — 4.  Contracts  involving  things  the  subject  of  Utigation,  when 
entered  into  by  the  defendant  without  the  knowledge  and  approval  of  the 
litigants  or  of  the  judicial  authority  of  competent  jurisdiction;  —  5.  Any  other  con- 
tracts specially  determined  by  the  law. 

1292.  Payments  made  while  in  a  state  of  insolvency  by  the  debtor  on  account 
of  obligations  which  the  debtor  could  not  be  compelled  to  perform  at  the  time  of 
making  such  payments,  may  also  be  rescinded. 

1293.  No  contract  shall  be  rescinded  for  lesion,  other  than  in  the  cases  men- 
tioned in  subdivisions  I  and  2  of  article  1291. 

1294.  An  action  for  rescission  is  a  subsidiary  action;  it  may  be  brought  only  when 
the  party  prejudiced  has  no  other  legal  remedy  to  obtain  reparation  of  the  injury. 

1295.  The  rescission  carries  with  it  the  return  of  the  things  which  were  the 
subject  of  the  contract,  with  their  fruits,  and  of  the  price,  with  iaterest;  consequently, 
it  may  take  place  only  when  the  person  seeking  it  is  able  to  return  that  which  it 
is  incumbent  upon  him  to  return. 

Nor  can  the  rescission  take  place  when  the  things  which  are  the  subject  matter 
of  the  contract  are  legally  in  the  possession  of  third  persons  who  shall  not  have 
acted  in  bad  faith. 

In  the  latter  case  compensation  for  damages  may  be  demanded  of  the  person 

causing  the  damage. 

1296.  The  rescission  referred  to  in  subdivision  2  of  article  1291  shall  not  he 
with  regard  to  contracts  entered  into  with  the  authority  of  the  court. 

1297.  All  contracts  whereby  the  debtor  alienates  property  without  valuable 
consideration  shall  be  presumed  to  have  been  entered  into  in  fraud  of  creditors. 

1)  See  articles  57  to  59  of  the  Code  of  Commerce. 

2)  Lesion  is  the  injury  suffered  by  one  who  does  not  receive  a  full  equivalent  of  what  he 
gives  in  a  commutative  contract  (Black,  Law  Die). 
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Alienations  for  valuable  consideration  shall  also  be  presumed  fraudulent  when 
made  by  persons  against  whom  a  judgment  has  been  rendered  in  any  instance,  or 
against  whose  property  a  writ  of  attachment  has  issued. 

1298.  Any  person  who  shall  have  acquired  in  bad  faith  things  aUenated  in 
fraud  of  creditors,  shall  be  obhged  to  compensate  the  latter  for  any  loss  and  damage 
which  the  alienation  may  have  caused  them,  provided  it  should,  for  any  reason  what- 
soever, be  impossible  for  him  to  return  such  things. 

1299.  An  action  for  rescission  shall  be  barred  after  four  years. 

With  regard  to  persons  subject  to  guardianship  and  absentees,  the  four  years 
shall  not  begin  to  run  until  the  incapacity  of  the  former  shall  have  ceased,  or  the 
domicile  of  the  latter  shall  become  known. 

Chapter  VI.    Nullity  of  contracts. 

1300.  Contracts  containing  the  requisites  mentioned  in  article  1261  may  be 
annulled,  even  though  the  contracting  parties  shall  not  have  suffered  lesion,  provided 
they  contain  any  one  of  the  defects  which  invaUdate  them  in  accordance  with 
the  law. 

1301.  An  action  for  annulment  shall  be  barred  after  four  years. 

This  time  shall  begin  to  run :  In  cases  of  intimidation  or  violence,  from  the  day 
it  has  ceased;  in  cases  of  error,  fraud,  or  falsity  of  the  consideration,  from  the  date 
of  the  completion  of  the  contract. 

When  the  purpose  of  the  action  is  to  invaUdate  contracts  entered  into  by  a 
married  woman  without  proper  permission  or  authority,  from  the  date  of  the  disso- 
lution of  the  marriage. 

And  when  it  involves  contracts  entered  into  by  minors  or  incapacitated  per- 
sons, from  the  day  they  cease  to  be  under  guardianship. 

1302.  An  action  for  the  annulment  of  contracts  may  be  brought  by  the  per- 
sons primarily  or  secondarily  liable  thereunder.  Competent  persons,  cannot,  however, 
plead  the  incapacity  of  the  persons  with  whom  they  entered  into  contracts;  nor 
can  persons  who  were  guilty  of  intimidation  or  violence,  or  who  made  use  of  fraud 
or  caused  the  error  to  be  incurred,  base  their  action  upon  such  defects  in  the  con- 
tract. 

1303.  Upon  the  annulment  of  an  obhgation,  the  contracting  parties  must 
mutually  return  the  things  which  may  have  been  the  subject  of  the  contract,  with 
their  fruits,  and  the  price,  with  interest,  without  prejudice  to  the  provisions  of  the 
following  articles. 

1304.  When  the  annulment  shall  be  due  to  the  incompetency  of  one  of  the 
contracting  parties,  the  incompetent  shall  not  be  obliged  to  make  restitution  ex- 
cept to  the  extent  he  may  have  profited  by  the  thing  or  the  sum  he  may  have 
received. 

1305.  When  the  annulment  shall  be  due  to  the  consideration  or  object  of  the 
contract  having  been  illicit,  if  the  act  constitutes  a  crime  or  misdemeanor  of  which 
both  contracting  parties  are  guilty,  neither  shall  have  a  right  of  action  against  the 
other,  and,  in  addition,  the  things  or  sum  which  may  have  been  the  subject  matter 
of  the  contract  shall  be  disposed  of  in  accordance  with  the  provisions  of  the  penal 
code  regarding  the  effects  or  instruments  of  a  crime  or  misdemeanor. 

This  provision  is  apphcable  to  cases  in  which  one  of  the  contracting  parties  only 
has  been  guilty  of  a  crime  or  misdemeanor;  but  the  innocent  party  may  recover  what 
he  may  have  given  and  shall  not  be  obliged  to  perform  what  he  may  have  pro- 
mised. 

1306.  If  the  act  of  which  the  iUicit  consideration  consists  does  not  constitute 
a  crime  or  misdemeanor,  the  following  rules  shall  be  observed:  1.  If  both  of  the 
contracting  parties  should  be  at  fault,  neither  of  them  can  recover  what  he  may 
have  given  under  the  contract,  nor  demand  the  performance  of  what  the  other  may 
have  offered;  —  2.  When  one  of  the  contracting  parties  alone  is  at  fault,  the  latter 
cannot  recover  what  he  may  have  given  under  the  contract,  nor  demand  the  per- 
formance of  what  may  have  been  oSered  him.  The  other  party,  who  is  innocent  of 
the  unlawful  consideration,  may  recover  what  he  may  have  given,  without  any 
obligation  to  perform  what  he  may  have  offered. 

1307.  Whenever  the  person  who  is  compelled  under  the  annulment  to  return 
the  thing,  is  unable  to  do  so  on  account  of  its  loss,  he  must  return  the  fruits  collected 
and  the  value  of  the  thing  at  the  time  it  was  lost,  with  interest  from  the  said  date. 


CUBA:  NEGLIGENCE.  233 

1308.  As  long  as  one  of  the  contracting  parties  does  not  return  that  which  he 
is  obliged  to  return  under  the  declaration  of  annulment,  the  other  cannot  be  com- 
pelled on  his  part  to  perform  what  is  incumbent  upon  him. 

1309.  An  action  for  annulment  is  extinguished  the  moment  the  contract  shall 
have  been  confirmed  in  a  valid  manner. 

1310.  Only  contracts  which  contain  the  requisites  mentioned  in  article  1261 
can  be  confirmed. 

1311.  The  confirmation  may  be  express  or  impHed.  It  shaU  be  understood  that 
there  is  an  impUed  confirmation  when,  being  aware  of  the  cause  for  annulment  and 
such  cause  having  ceased  to  exist,  the  person  who  has  the  right  to  plead  it  performs 
some  act  which  necessarily  implies  his  wish  to  renounce  such  right. 

1312.  The  confirmation  does  not  require  the  acquiescence  of  that  one  of  the 
contracting  parties  who  does  not  have  the  right  to  bring  the  action  for  annulment. 

1313.  Confirmation  purges  the  contract  of  the  defects  which  it  may  have 
contained  from  the  moment  of  its  execution. 

1314.  An  action  for  the  annulment  of  contracts  shall  also  be  extinguished 
when  the  thing  which  is  the  subject  matter  thereof  shall  have  been  lost  through  the 
fraud  or  fault  of  the  person  who  has  the  right  to  bring  such  action. 

If  the  basis  of  the  action  should  be  the  incapacity  of  any  one  of  the  contracting 
parties,  the  loss  of  the  thing  shall  not  estop  the  action,  unless  such  loss  shall  have 
been  due  to  the  fraud  or  fault  of  the  plaintiff  after  having  acquired  capacity. 

Title  XVI.    Obligations  arising  without  agreement. 
Chapter  II.     Obligations  which  arise  from  fault  or  negligence. 

1902.  A  person  who  shall,  by  an  act  or  omission,  cause  another  person  damage, 
through  fault  or  negligence,  shaU  be  obhged  to  make  reparation  for  the  damage 
caused. 

1903.  The  obligation  imposed  by  the  preceding  article  is  enforceable  not  only 
on  account  of  one's  own  acts  or  omissions,  but  also  on  account  of  those  of  persons 
for  whom  one  is  liable. 

The  father,  and,  upon  the  death  or  incapacity  of  the  latter,  the  mother,  is  Uable 
for  the  damages  caused  by  their  minor  children  Mving  with  them. 

Guardians  are  liable  for  the  damage  caused  by  the  minors  or  incompetents 
who  are  under  their  authority  and  live  with  them. 

The  owners  or  managers  of  an  establishment  or  enterprise  are  likewise  liable 
for  the.  damages  caused  by  their  employees  in  the  service  of  the  business  in  which 
they  may  be  engaged,  or  on  the  occasion  of  their  duties. 

The  State  is  liable  in  this  sense  when  it  acts  through  a  special  agent;  but  not 
when  the  damage  shall  have  been  caused  by  an  official  in  the  discharge  of  his  regular 
duties,  in  which  case  the  provisions  of  the  preceding  article  shall  apply. 

Finally,  masters  or  directors  of  arts  and  trades  shall  be  liable  for  the  damages 
caused  by  their  pupils  or  apprentices,  while  they  are  under  their  custody. 

The  HabUity  referred  to  in  this  article  shaU.  cease  when  the  persons  mentioned 
therein  shall  prove  that  they  employed  aU  the  diligence  of  a  good  father  of  a  family 
to  avoid  the  damage. 

1904.  A  person  who  pays  for  the  damage  caused  by  his  employees  may  recover 
from  the  latter  the  amount  he  may  have  paid. 

1905.  The  possessor  of  an  animal,  or  the  person  making  use  thereof,  is  liable 
for  any  damage  it  may  cause,  even  though  it  should  escape  from  him  or  stray.  This 
liability  shall  cease  only  in  the  event  of  the  damage  shall  being  to  force  majeure 
or  to  the  fault  of  the  person  who  may  have  sustained  it. 

1906.  The  owner  of  a  game  preserve  shall  be  liable  for  the  damage  caused 
by  the  latter  to  the  neighboring  estates,  when  he  shall  have  failed  to  take  the  proper 
measures  to  prevent  the  increase  of  the  same  or  when  he  shall  have  hindered  the 
efforts  of  the  owners  of  such  estates  to  hunt  such  game. 

1907.  The  owner  of  a  building  shall  be  liable  for  the  'damage  due  to  its  total 
or  partial  collapse,  if  the  collapse  shall  have  been  due  to  the  want  of  necessary 

1908.  The  owners  shall  likewise  be  Uable  for  damages  caused :  1.  By  the  explosion 
of  machinery  which  may  not  have  been  cared  for  with  due  dihgence,  and  the  com- 
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bustion  of  explosive  substances  not  stored  in  a  safe  and  suitable  place;  —  2.  By 
excessive  smoke,  which  may  be  noxious  to  persons  or  property;  —  3.  By  the  faU 
of  trees,  located  in  places  of  transit,  when  not  due  to  force  majeure;  —  4.  By  the 
emanations  from  sewers  or  deposits  of  infectious  matters,  constructed  without  pre- 
cautions adequate  to  the  place  where  they  may  be. 

1909.  If  the  damage  referred  to  in  the  two  preceding  articles  shall  be  due  to 
a  defect  ia  construction,s  the  third  person  sustaining  it  shall  have  a  right  of  action 
only  against  the  architect,  or,  in  a  proper  case,  against  the  builder  thereof,  within 
the  legal  period. 

1910,  The  head  of  a  family  occup3dng  a  house  or  part  thereof  is  liable  for  the 
damages  caused  by  things  which  may  be  thrown  or  which  may  fall  from  the  same. 


Regulations  for  the  Organization  and  Grovernment  of  Commercial 

Exchanges. 

(Extended  to  Cuba  as  provisional  by  Royal  Decree  of  April  16,  1886,   and 
approved  as  definitive  by  Royal  Order  of  May  4,  1887.) 


On  the  recommendation  of  the  Colonial  Department,  I  hereby  direct  that  the 
provisional  regulations  for  the  organization  and  government  of  Commercial  Exchanges, 
ordered  to  be  observed  in  the  Peninsula  by  my  Decree  of  December  31,  1885, 
with  the  amendments  introduced  therein  in  the  attached  text,  be  applied  in  the 
territory  of  the  jurisdiction  of  Cuba  and  Porto  Rico,  on  and  after  May  1  of  the 
current  year. 

Done  at  the  Palace  on  April  16,  1886.  —  Maria  Cristina.  —  German  Camazo. 

Chapter  I. 

Art.  1.  The  Commercial  Exchange  existing  at  the  present  time  in  Havana 
shall  continue  in  operation  subject  to  the  provisions  of  the  Code  of  Commerce  and 
these  regulations. 

In  order  to  permit  the  establishment  of  new  commercial  exchanges  in  any  town 
of  the  Island  of  Cuba,  of  an  official  character,  whether  general  or  special,  there  must 
be  some  reason  of  public  utility  or  convenience,  which  shall  be  estabUshed  in  pro- 
ceedings in  which  the  Council  of  State  shall  heard.  The  final  action  taken  shall  be 
embodied  in  a  Royal  Decree  (a  Presidential  Decree  is  understood),  issued  on  the 
recommendation  of  the  Minister  for  the  Colonies  (that  is  to  say,  on  the  recommen- 
dation of  the  Secretary  of  Agriculture,  Commerce  and  Labor). 

The  authority  requested  by  corporations  or  private  individuals  to  create  such 
establishments  shaU.  be  granted  in  the  same  manner. 

2.  General  or  special  commercial  exchanges  of  a  private  character  may  be 
estabhshed  only  by  associations  which  have  been  constituted  in  accordance  with 
the  provisions  of  this  Code,  provided  the  power  to  do  so  be  one  of  the  ends  of  their 
association. 

In  order  that  the  quotations  of  the  transactions  effected  and  pubUshed  in  these 
establishments  may  have  an  official  character,  the  proper  authority  must  be  ob- 
tained from  the  Government,  and  it  shall  be  granted  after  the  proceedings  and  with 
the  requisites  mentioned  in  the  preceding  article^-). 

3.  In  exchanges  created  upon  .  the  exclusive  initiative  of  the  Government, 
the  expenses  of  the  installation  thereof  and  of  personnel  and  supplies  shall  be  in- 
cluded in  the  general  budget  of  the  State^).  These  expenses  shall  be  de  ermined 
by  the  Colonial  Department,  after  hearing  the  Governor  GeneraP)  and  the  gov- 
erning board;  and  the  officials  and  employees  of  the  establishment  shall  be  public 
employees  who  shall  be  appointed  by  the  Government  on  the  recommendation 
of  the  governing  board*)  and  cannot  be  removed  except  upon  the  institution  of 

1)  See  note  to  art.  73  of  the  Code  of  Commerce  for  Decree  extending  to  the  quotations  of 
the  Private  Exchange  of  Havana  an  official  character. 

2)  The  original  said  "of  the  Island". 

3)  This  is  the  original  text  which  no  longer  applies. 

*)  The  original  text  provides  "by  the  said  Department,  on  the  recommendation  of  the  go- 
verning board,  submitted  through  the  Governor  General.  "^ 
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proceedings  in  which  the  persons  interested  and  the  governing  board  shall  be 
heard. 

4.  In  exchanges  the  creation  of  which  may  be  authorized  by  the  Government 
in  towns  which  apply  therefor  on  the  ground  of  convenience  of  public  transactions, 
the  Government  may  contribute  to  the  payment  of  the  expenses  of  establishing 
and  maintaining  them  the  sum  which  it  may  deem  advisable  as  a  subvention,  with 
the  conditions  and  reservations  it  may  deem  proper,  which  shall  be  set  forth  in  the 
authority. 

The  cost  of  the  creation  and  maintenance  of  exchanges  established  by  asso- 
ciations shall  be  borne  solely  by  them,  and,  consequently,  they  may  freely  appoint 
and  remove  the  employees;  but  the  Colonial  Department  shall  always  be  advised, 
through  the  Governor  General  of  the  Island. 

5.  Commercial  exchanges  whose  object,  as  public  institutions,  is  to  negotiate 
or  conclude  the  commercial  operations  set  forth  in  the  Code  of  Commerce,  are  under 
the  jurisdiction  of  the  Colonial  Department^). 

With  regard  to  public  order,  exchanges  shall  be  subject  to  the  supervision 
of  the  Civil  Governor  in  the  capitals  of  provinces,  and  to  the  supreme  administrative 
authority  in  other  towns,  and  the  supervision  shall  be  exercised  in  the  name  and 
on  behalf  of  the  same  by  an  inspector  of  royal  appointment  2). 

The  governing  board  of  the  association  of  agents  shall  have  charge  of  the 
administration  and  interior  police  of  the  exchange,  and  shall  discharge  the 
duties  vested  in  it  by  the  Code  of  Commerce  and  the  provisions  of  these  re- 
gulations. 

6.  No  authority,  with  the  exception  of  the  governor  of  the  province,  and  where 
there  is  no  governor,  the  supreme  administrative  authority  of  the  locality,  may 
exercise  his  powers  in  exchanges,  unless  called  on  by  the  inspector  or  governing 
board. 

7.  The  representation  of  a  commercial  exchange,  in  so  far  as  the  transaction 
of  business  is  concerned,  is  vested  in  the  governing  board  of  the  association  of  stock 
and  commercial  brokers,  under  the  jurisdiction  of  the  Colonial  Department  (the 
Department  of  Agriculture,  Commerce  and  Labor)  and  in  accordance  with  the 
provisions  of  this  Code. 

8.  Exchanges  created  or  authorized  by  the  Government,  as  well  as  those  founded 
by  associations  which  may  have  been  given  an  official  character  for  their  quotations, 
shall  be  governed  by  the  provisions  of  these  regulations. 

Exchanges  which  are  of  a  private  character  only  shall  be  governed  by  the  rules 
embodied  in  the  Code  of  Commerce  and  the  by-laws  and  regulations  approved 
by  the  associations  founding  them. 

9.  The  interior  regulations  of  each  exchange  shall  be  drafted  by  its  respective 
governing  board,  and  shall  include  the  proper  provisions  regarding  the  interior 
administration  and  police  of  the  same,  the  order  of  meetings,  as  well  as  the  rules 
necessary  to  make  the  intervention  of  agents  in  contracts  uniform.  They  shall  also 
prescribe  the  books  to  be  used  by  the  brokers  and  the  forms  to  which  they  must 
conform.  These  regulations  shall  be  submitted  for  approval  to  the  Colonial  Depart- 
ment^). 

Chapter  II.     Licensed  commercial  agents  who  act  as  intermediaries 
in  exchange  transactions,  their  appointment  and  organization,  and 

their  duties. 

10.  Intervention  in  the  negotiation  and  transfer  of  public  bonds  and  securities 
which,  in  accordance  with  the  provisions  of  the  Code  of  Commerce,  may  be  listed 
on  exchange,  is  vested  exclusively  in  stock  and  exchange  brokers. 

Exchange  and  stock  brokers  and  commercial  agents  shall  have  the  right  to  act 
as  intermediaries  in  aU  other  exchange  operations  and  contracts. 

Ship  interpreters  may  act  as  intermediaries  only  in  contracts  which  the  Code 
specifically  entrusts  to  commercial  agents  of  this  class. 

1)  By  article  247  of  the  Law  of  the  Executive  Power  matters  relating  to  exchanges  are 
placed  under  the  jurisdiction  of  the  Secretary  of  Agriculture,  Commerce  and  Labor,  and  by 
article  254  of  the  said  Law,  under  the  Bureau  of  Commerce  and  Industry  of  the  said  Department. 

2)  See  preceding  note. 

3)  The  Department  of  Agriculture,  Commerce  and  Labor. 
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11,  Stock  and  exchange  brokers,  when  acting  as  commercial  agents,  shall 
observe  the  provisions  of  articles  106  to  110  of  the  Code  of  Commerce,  which  prescribe 
the  duties  of  such  agents. 

In  order  to  perform  the  duties  of  ship  brokers  and  interpreters,  exchange  and 
stock  brokers  as  well  as  commercial  agents  must  obtain  special  authority,  and  must 
establish  their  knowledge  of  two  modem  foreign  languages. 

12,  Exchange  and  stock  brokers  shaU  be  appointed  only  in  commercial  centres 
in  which  a  commercial  exchange  is  or  may  be  established. 

13,  The  proceedings  on  appHcations  for  appointment  as  commercial  agents 
shaU  be  recorded  in  the  Bureaus  of  the  Interior  (Fomento)  of  the  offices  of  pro- 
vincial governors,  and  the  apphcants  shall  attach  to  their  petitions,  which  shall 
be  addressed  to  the  Governor,  the  documents  which  establish  the  requisites  mentioned 
in  article  94  of  the  Code^). 

The  Governor  General  shall  forward  the  record  of  these  proceedings  to  the 
Colonial  Department,  after  having  heard  the  govemiag  board  of  the  respective 
association  on  the  second  case  of  article  94  and  the  provisions  of  articles  13  and  14 
of  the  Code  of  Commerce^). 

A  Ucense  cannot  be  issued  to  the  persons  interested  untU  they  shall  prove 
that  they  have  deposited  in  the  name  of  the  governing  board  in  the  central  treasury 
of  the  island,  or  in  the  branches  thereof,  or  in  the  banks  authorized  to  receive  the 
same,  the  cash  or  securities  which  are  to  constitute  the  security  for  the  faithful 
performance  of  their  duties,  nor  without  having  the  oath  prescribed  by  law  ad- 
ministered to  them  by  the  Governor^). 

After  compliance  with  these  requisites,  the  governing  board  shall  install  them 
in  office,  shall  forward  an  authenticated  copy  of  the  license  with  the  certification 
of  the  installation  in  office  to  the  Governor  of  the  province  for  submission  to  the 
Colonial  Department  (the  Department  of  Agriculture,  Commerce  and  Labor),  shall 
announce  on  the  exchange  the  act  of  taking  possession  of  office,  and  shaU  forward 
the  authority  with  the  autograph  signatures  of  the  persons  interested  to  the  offices 
of  the  treasury  and  the  principal  institutions  of  credit. 

In  provinces  in  which  there  is  no  governing  board,  the  matters  referred  to  in 
the  second  paragraph  of  this  article  shall  be  reported  on  by  the  provincial  councils 
of  agricultmre,  industry  and  commerce,  which  shall  take  the  place  of  the  former 
for  all  the  purposes  of  this  article. 

14,  In  every  town  in  which  a  commercial  exchange  is  established,  the  exchange 
and  stock  brokers  belonging  thereto  shall  constitute  an  association,  whatever  be 
their  number. 

Commercial  brokers  and  ship  brokers  and  interpreters  shaU  also  constitute 
an  association  when  there  are  five  of  such  agents  in  one  town. 

In  places  where  no  association  can  be  estabhshed  on  accoimt  of  an  insufficient 
jiumber,  commercial  brokers  and  ship  interpreters  shaU.  be  under  the  jurisdiction 
of  the  supreme  administrative  authority  of  the  province*). 

15,  Associations  of  commercial  agents  shaU.  be  under  the  direction  of  the 
governing  boards. 

The  board  of  each  association  of  exchange  and  stock  brokers  shall  consist  of 
one  chairman  and  syndic,  one  vice-chairman,  and  five  directors,  in  addition  to  two 
substitutes  to  take  the  place  of  the  members  in  the  event  of  their  absence  or  illness. 

If  the  number  of  members  of  the  association  should  be  insufficient  to  fill  aU 
the  offices  on  the  board,  they  shall  constitute  an  association  board. 

In  associations  of  brokers  and  interpreters  the  board  shall  consist  of  a  chairman, 
two  directors,  if  the  number  of  members  shall  not  exceed  10,  and  four  directors, 
if  such  number  is  greater,  besides  one  substitute. 

The  offices  on  the  board  shall  be  obUgatory,  and  the  terms  of  office  shall  be 
two  years. 

16,  It  shall  be  the  duty  of  the  governing  boards  to  prepare  the  regulations  for 
the  interior  government  of  each  association,  which  shall  be  submitted  to  the  Co- 
lonial Department  (the  Department  of  Agriculture,  Commerce  and  Labor)  for 
approval. 

1)  See  the  said  article  and  notes  thereto. 

2)  See  preceding  note. 

3)  See  preceding  note. 
*)  See  note  above. 
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17.  The  governing  boards  of  associations  of  commercial  agents  in  places  where 
there  is  an  exchange,  shaU  exercise  the  powers  vested  in  them  within  the  body 
which  they  direct,  with  entire  independence  of  the  exclusive  authority  in  the  exchange 
of  the  governing  board  of  the  association  of  exchange  and  stock  brokers. 

18.  The  governing  boards  shall  make  reports  to  the  Government  upon  all 
matters  on  which  such  reports  may  be  requested. 

In  cases  in  which  neither  the  Code  nor  these  Regulations  determine  what  govern- 
ing board  of  exchange  and  stock  brokers  is  to  be  consulted,  it  shall  be  understood 
that  the  governing  board  of  the  association  of  Havana  is  referred  to. 

19.  Commercial  agents  shall  conform  in  the  preparation  and  issue  of  documents 
embodying  contracts  in  which  they  may  act  as  intermediaries  by  reason  of  their 
office,  to  the  instructions  issued  by  the  respective  governiag  boards  of  the  associations 
to  which  they  may  belong,  and  to  the  policies  and  documents  bearing  the  State 
stamp  1),  Tinder  a  penalty  of  not  less  than  25  nor  more  than  250  pesos,  which  shall 
be  imposed  upon  them  in  its  discretion  by  the  governing  board,  the  proceeds  there- 
from being  handed  over  to  the  treasury  of  the  association. 

20.  Only  in  the  event  of  the  disability  of  the  agent  may  another  member  of 
the  association  enter  into  transactions  in  the  name  and  under  the  exclusive  HabiHty 
of  the  former,  after  having  advised  the  governing  board  of  the  authority  granted. 

Exchange  and  stock  brokers  are,  however,  authorized  to  make  use  of  the  services 
of  clerks  to  make,  in  their  name  and  under  their  liability,  entries  of  transactions 
in  the  memorandum  book,  the  former  placing  their  rubric  in  the  margin  opposite  each. 

21.  The  resignations  of  agents  and  brokers  from  their  offices  shall  be  presented 
to  the  governing  board  of  the  association  to  which  they  may  belong,  which  shall 
immediately  drop  them  as  members,  and  make  a  report  to  the  Colonial  Department 
(the  Department  of  Agriculture,  Commerce  and  Labor),  and  then  observe  the  pro- 
visions of  the  Code  and  these  regulations  for  the  return  of  the  security,  announcing 
it  on  exchange  and  also  informing  the  superior  administrative  authority  of  the 
locality,  the  offices  of  the  treasury  and  the  principal  establishments  of  credit  thereof. 

Commercial  brokers  and  ship  interepreters  who  do  not  constitute  an  association, 
shall  submit  their  resignations  to  the  superior  administrative  authorities. 

22.  Commercial  brokers  who,  excepting  the  cases  provided  for  in  the  third 
paragraph  of  article  545  of  the  Code,  shall  take  part  in  any  manner  whatsoever 
in  transactions  other  than  those  in  which  they  have  a  jight  to  act  as  intermediaries 
in  accordance  with  article  100,  shall  be  removed  from  office,  after  an  investigation 
in  which  the  governing  board  of  the  association  of  exchange  brokers  shall  render 
a  report  which  it  shall  forward  to  the  Colonial  Department  (the  Department  of  Agri- 
culture, Commerce  and  Labor),  without  prejudice  to  the  civil  and  criminal  liability 
which  may  Ue  in  a  proper  case  against  such  brokers. 

Chapter  III.    Meetings  on  exchange. 

23.  Meetings  of  the  exchange  shall  be  held  in  the  building  provided  for  the 
purpose,  daily,  except  on  fuU  holidays,  the  Saints'  days  of  the  King,  Queen,  and 
Prince  of  Asturias,   Holy  Thursday  and  Good  Friday,  and  national  holidays^). 

24.  The  hours  of  meeting  of  the  exchange  shall  be  from  one-thirty  to  three 
p.  m.,  for  aU  transactions. 

For  no  reason  and  under  no  pretext  whatsoever  can  the  time  of  the  meeting 
be  extended. 

The  Colonial  Department  (Department  of  Agriculture,  Commerce  and  Labor) 
may,  in  fiutherance  of  the  interests  of  commerce  and  after  hearing  the  governing 
board,  change  the  hours  for  the  transaction  of  business. 

25.  The  opening  of  the  meeting  shall  be  announced  by  three  strokes  of  a  bell, 
and  the  close  in  the  same  manner. 

After  the  last  of  these  three  strokes  all  persons  present  must  leave  the  floor 
of  the  exchange. 

26.  The  chairman  of  the  governing  board  of  the  association  of  exchange  and 
stock  brokers,  or  the  member  thereof  acting  in  his  stead,  shall  adopt  at  the  meetings 

1)  The  stamp  tax  has  been  abolished  in  Cuba. 

2)  By  Act  of  Congress  of  March  18,  1903,  the  24th  of  February,  10th  of  October,  and  20th 
of  May  were  declared  national  holidays;  the  7th  of  December,  Independence  Memorial  day; 
and  January  1  and  December  25,  holidays;  and  all  provisions  in  conflict  with  the  said  Act 
were  repealed. 
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of  exchange  the  measures  which  may  be  necessary  to  maintain  order,  and  shall  not 
permit  the  persons  attending  it,  whatever  be  their  class  and  rank,  to  enter  with 
arms,  canes  or  umbrellas. 

In  a  necessary  case,  the  chairman  may  order  the  arrest  of  any  person  disturbing 
order,  immediately  advising  the  governor  of  the  province  or  the  supreme  admi- 
nistrative authority  of  the  locaUty,  and  holding  the  person  arrested  subject  to  the 
disposition  of  the  latter. 

27.  A  list  containiag  the  names  of  licensed  commercial  agents  and  their  ad- 
dresses shall  be  kept  constantly  on  view  ia  the  meeting  place  of  the  exchange. 

Chapter  IV.    Admission   of  public  securities,   certificates   of  credit, 

bonds  and  securities  to  bearer,  to  negotiation  on  exchange  and  their 

inclusion  in  the  official  quotations. 

28.  In  order  that  the  pubUe  securities  defined  in  subdivision  1  of  article  68 
of  the  Code  and  in  the  same  subdivision  of  the  article  preceding  it,  may  be  admitted 
to  negotiation  and  iacluded  by  the  governing  board  in  the  official  quotations,  the 
following  shall  be  essential  requisites:  1.  A  declaration  by  the  Government  that  the 
circulation  of  such  securities  is  authorized;  —  2.  The  pubhcation  ia  the  Gazette  of 
Havana  of  the  number  of  certificates  issued,  their  series  and  numeration  and  the 
date  they  may  be  made  the  subject  of  negotiation. 

29.  If  the  issues  referred  to  in  the  preceding  article  are  to  be  put  into  circulation 
on  different  dates,  the  same  procedure  shall  be  observed  as  to  each  issue  before  the 
governing  board  shall  permit  the  negotiation  of  the  respective  securities  and  include 
them  in  the  quotations. 

30.  For  the  admission  to  negotiation  and  inclusion  in  the  official  quotations 
of  public  securities  issued  by  foreign  nations,  the  following  must  first  take  place: 
1.  A  report  by  the  governing  board  of  the  association  of  stock  brokers;  — 2.  The  pub- 
lication in  the  Gazette  of  the  terms  and  details  of  the  issue  and  the  date  after 
which  they  may  be  made  the  subject  of  public  negotiation. 

31.  The  admission  to  negotiation  and  inclusion  in  the  official  quotations  of 
certificates  of  credit  and  bonds  and  securities  to  bearer  referred  to  in  articles  69, 

70  and  71  of  the  Code  and  the  second  part  of  article  30  of  these  Regulations,  shall  be 
a  matter  under  the  exclusive  jmisdiction  of  the  governing  board  of  the  association  of 
stock  brokers  of  Havana,  subject  to  the  provisions  contained  in  the  following  articles. 

32.  The  governing  board,  in  order  to  adopt  a  resolution  as  to  the  admission 
to  negotiation  and  inclusion  in  the  official  quotations  of  the  certificates,  securities 
or  bonds  to  bearer  to  which  the  foregoing  article  refers,  shah,  at  the  request  of  the 
persons  interested,  institute  the  necessary  inquiry  in  order  to  establish  the  fact 
that  aU  the  formalities  and  conditions  respectively  required  by  articles  69,  70  and 

71  of  the  Code  of  Commerce  have  been  complied  with. 

In  the  case  of  article  70  of  the  Code,  that  is  to  say,  when  certificates  of  credit 
to  bearer  issued  by  foreign  countries  are  involved,  it  shall  be  necessary  to  estabUsh 
in  the  proceedings  as  an  essential  fact,  the  declaration  by  the  Government  that  there 
are  no  reasons  of  pubhc  policy  which  are  opposed  to  the  admission  and  inclusion 
thereof  in  the  official  quotations. 

33.  In  the  event  of  objection  to  the  resolutions  of  the  governing  board  as  to 
the  admission  and  inclusion  of  pubUc  securities  in  the  official  quotations,  the  persons 
interested  may  appeal  to  the  Colonial  Department  (the  Department  of  Agriculture, 
Commerce  and  Labor),  on  or  before  the  third  day.  The  decision  of  the  Secretary 
shall  be  final  in  administrative  channels,  and  an  appeal  therefrom  lies  only  in  con- 
tentious channels.  • 

34.  The  governing  board  having  decided  to  admit  and  include  in  the  official 
quotations  the  certificates  of  credit,  securities  or  bonds  to  bearer,  it  shall  so  inform 
the  Colonial  Department  (the  Department  of  Agriculture,  Commerce  and  Labor). 

The  resolution  of  the  governing  board  shall  be  published  by  it  ui  the  Gazette 
of  Havana,  with  a  summary  of  the  terms  and  conditions  of  the  issues  and  the  guaran- 
tees on  which  they  may  be  based. 

The  cost  of  this  pubhcation  in  the  Gazette  shall  also  be  borne  by  the  persons 
interested. 

35.  National  or  foreign  private  estabhshments,  companies  or  enterprises  which 
may  have  issued  certificates  of  credit  payable  to  bearer  which  have  been  admitted 
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and  included  in  the  official  quotations,  shall  submit  to  the  governing  board  the 
reports  they  may  publish  from  time  to  time  in  accordance  with  their  by-laws;  the 
lists  in  due  time  of  the  amortizations  they  may  effect;  and,  upon  its  request,  exact 
information  of  the  condition  of  the  issues  and  the  payment  of  interest  in  order  that 
they  may  be  consulted  by  the  public. 

The  absence  of  this  information  one  month  after  the  time  it  should  have  been 
delivered  to  the  governing  board  shall  be  announced  by  the  latter  on  the  bulletin 
board. of  the  exchange. 

Chapter  V.    Exchange  transactions. 
First   Section.     Intervention  of  stock  brokers  in  exchange  transactions. 

36.  Licensed  stock  brokers  shall  have  the  exclusive  right  to  act  as  intermediaries 
in  the  negotiation  and  transfer  of  all  kinds  of  public  securities  which  may  be  listed, 
defined  in  article  68  of  the  Code  of  Commerce. 

They  may  also  act  as  intermediaries,  with  the  concurrence  of  commercial 
brokers,  in  all  other  exchange"  transactions  and  contracts,  assuming  the  HabUities 
which  such  contracts  entail. 

37.  A  stock  broker  who  shall  be  called  on  to  act  as  an  intermediary  in  a  trans- 
action, cannot  refuse  to  do  so,  but  he  shall  have  the  right  to  demand  of  the  person 
requesting  his  services  any  guaranty  which  he  may  deem  necessary  as  security  for 
the  transaction,  until  it  shall  be  closed. 

In  the  case  of  article  322  of  the  Code  of  Commerce,  the  deposit  of  collateral 
securities  for  loans  may  be  made  in  the  Banco  Espaiiol  de  la  Isla  de  Cuba  or  its 
branches,  or  in  the  treasury i). 

38.  It  shall  be  the  duty  of  a  stockbroker  who  shall  have  acted  as  an  inter- 
mediary in  a  transaction  which  is  to  be  Hsted,  to  see  that  it  is  published  immediately 
in  accordance  with  the  provisions  of  article  78  of  the  Code  of  Commerce,  to  which 
end  he  shall  make  and  sign  a  memorandum  which  he  shall  deliver  to  the  announcer, 
who,  after  having  read  it  aloud  to  the  public,  shall  hand  it  over  to  the  governing 
board. 

If  the  transaction  shall  have  taken  place  outside  the  building  of  the  exchange, 
the  broker  who  shall  have  acted  as  an  intermediary  shall  see,  under  his  liability, 
that  the  publication  be  made  upon  the  opening  of  the  exchange  on  the  same  day, 
or  at  the  opening  of  the  exchange  on  the  following  day,  if  the  transaction  shall  have 
taken  place  after  the  close  of  the  official  business  hours. 

39.  In  transactions  in  which  brokers  act  as  intermediaries  they  shall  conform 
strictly  to  the  rates  of  exchange,  and  the  governing  board  shall  exercise  the  most 
careful  supervision  on  this  point  and  shall  decide  with  the  authority  of  the  same 
any  difficulties  which  may  arise. 

40.  In  the  negotiation  of  securities  registered  in  the  names  of  the  owners  thereof, 
listed  on  exchange,  the  licensed  broker  selling  the  same  shall  deliver  to  the  buyer 
a  memorandum  of  their  numbers  and  shall  require  the  latter  to  give  him  a  memo- 
randum of  the  name  of  the  person  to  whom  the  transfer  is  to  be  made. 

To  effect  this  transfer,  the  documents  representing  the  securities  which  may 
have  been  the  subject  of  the  negotiation,  shall  be  delivered  before  the  expiration 
of  twenty-four  hours  at  the  proper  office,  the  name  of  the  transferee  and  other 
necessary  details  being  stated. 

41.  The  demand  for  paper  which  is  negotiated  on  time  and  subject  to  the 
call  of  the  purchaser  must  be  made,  in  the  absence  of  an  agreement  to  the  contrary, 
before  the  last  half  of  the  official  closing  hour  of  the  exchange,  the  transaction 
being  by  this  act  considered  closed,  and  to  be  liquidated  on  the  following  day. 

42.  The  statement  of  options  in  transactions  including  such  conditions,  naust 
be  made  to  the  contracting  party,  or  in  his  absence,  they  shall  be  made  in  due  time 
to  the  governing  board,  untO  one-half  hour  before  the  closing  of  the  exchange  on 
the  day  of  the  maturity  of  the  contract. 

43.  The  governing  board  shall  supply  a  delinquent  agent  with  the  proper  certi- 
ficate when  it  shall  appear  from  the  memoranda  presented  that  his  default  is  due 
to  the  default  of  his  principal,  in  order  that  he  may  in  his  turn  proceed  against  the 
latter,  in  accordance  with  the  provisions  of  articles  77  and  103  of  the  Code. 


i)  See  note  to  art.  322. 
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Second  Section.     Powers  and  duties  of  the  governing  board  of  stock  brokers. 

44.  It  shall  be  the  duty  of  the  governing  boards  of  stock  brokers,  as  represen- 
tatives of  the  exchanges  and  charged  with  the  administration  and  government 
thereof,  —  To  pubhsh  all  transactions;  —  To  list  the  quotations;  —  To  fix  the  rates 
thereof;  —  To  pubhsh  the  Bulletin  of  the  Exchange;  —  To  execute  the  operations 
of  liquidation. 

In  the  discharge  of  these  duties  the  governing  board  shall  observe  the  provisions 
of  the  following  articles. 

45.  For  the  pubhcation  of  the  transactions,  the  governing  board  shall  prescribe 
the  form  and  blanks  of  the  memoranda  to  be  made  to  this  end,  comprising  all  the 
cases  of  the  different  operations  authorized  by  article  75  of  the  Code  of  Commerce. 

46.  The  memoranda  published  shall  be  kept  in  the  office  of  the  Secretary  of 
the  governing  board  in  packages,  arranged  by  days,  in  order  that  they  may  be 
consulted  whenever  necessary. 

A  statement  of  the  transactions  published,  showing  the  amounts  of  each  class 
of  securities  which  may  have  been  negotiated,  both  for  cash  and  on  time,  shall  be 
forwarded  daily  to  the  Governor  General  (the  Department  of  Agriculture,  Commerce 
and  Labor),  who  shall  forward  it  every  ten  days  to  the  Colonial  Department. 

47.  The  annoimcer  shall  foUow  exclusively  the  orders  of  the  governing  board, 
and  any  malicious  change  which  he  may  make  in  the  publication  of  transactions, 
shall  be  punished  by  suspension  from  office  and  pay,  without  prejudice  to  his 
removal  and  the  enforcement  of  any  other  liabilities  against  him  which  may  lie. 

48.  In  accordance  with  article  80  of  the  Code,  the  governing  board  is  charged 
with  the  duty  of  preparing  the  list  of  the  quotations  upon  the  basis  of  the  memoranda 
published  and  the  information  furnished  by  the  brokers  who  act  as  intermediaries 
in  the  transactions. 

The  hst  of  quotations  shall  clearly  state:  1.  The  successive  rise  and  fall  in  the 
value  of  pubhc  securities  and  of  industrial  and  commercial  securities,  from  the 
beginning  to  the  end  of  the  negotiations  of  each  class,  and  the  terms  and  conditions 
imder  which  they  may  have  taken  place;  —  2.  The  maximum  and  minimum  price 
in  other  contracts  designated  as  proper  subjects  of  negotiation  on  exchange,  by 
article  67  of  the  Code,  the  rate  of  discount  of  drafts,  and  the  rate  of  exchange  on 
biUs  and  loans. 

The  record  of  quotations  may  also  include,  when  the  governing  board  shall  so 
decide,  the  rate  of  discount  received  by  hcensed  stock  brokers,  the  rate  of  interest 
or  coupons  due  or  to  accrue,  and  the  certificates  of  securities  listed  on  the  exchange 
which  may  have  been  redeemed  by  amortization. 

Quotations  of  all  kinds  of  national  securities  shall  be  made  and  published 
according  to  the  decimal  system. 

49.  The  association  of  commercial  brokers  of  a  centre  where  there  is  an  exchange 
shall  forward  daily  to  the  governing  board  of  the  association  of  exchange  agents 
a  statement  of  the  current  rates  of  exchange  and  prices  of  merchandise,  in  order 
that,  in  conjunction  with  the  other  data  mentioned  in  article  80  of  the  Code,  the 
statement  of  the  official  quotations  may  be  issued. 

50.  The  statements  of  quotations  shall  be  authenticated  by  the  signatures 
of  the  chairman  or  of  the  person  acting  in  his  stead,  and  two  members  of  the  govern- 
ing board;  and  those  corresponding  to  each  year  shaU  be  entered  in  a  bound  and 
paged  register,  on  each  sheet  of  which  the  seal  of  the  association  shall  be  affixed  daily. 

The  authenticated  copy  to  be  sent  daily  to  the  commercial  registry,  in  accordance 
with  the  provisions  of  article  80  of  the  Code,  shall  be  taken  from  this  original  and 
it  shall  also  serve  for  the  publication  in  the  Bulletin  of   Quotations. 

51.  The  publication  of  the  stock  quotation  bulletin  shall  be  an  exclusive  pri- 
vilege of  the  governing  board,  and  it  shall  be  published  after  the  record  referred 
to  in  article  48  of  these  Regulations  shall  have  been  made. 

No  private  individual  or  body  shall  be  permitted  to  publish  a  quotation  bulletin 
differing  from  that  issued  by  the  governing  board. 

52.  Immediately  after  the  publication  of  the  stock  quotation  bulletin,  the 
governing  board  shall  cause  a  copy  thereof  to  be  posted  on  the  bulletin  board  of 
the  exchange. 

It  shaU  in  the  same  manner  announce  to  the  public  upon  receijpt  thereof  the  tele- 
grams received  relating  to  exchange  quotations  from  national  and  foreign  exchanges. 
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The  Governor  General  shall  take  steps  proper  to  assure  that  the  telegrams 
received  relating  to  exchanges  are  true  statements  of  the  quotations  and  that  they 
are  communicated  directly  to  the  governing  board  as  soon  as  possible. 

53.  The  said  board  shall  also  forward  a  copy  of  the  quotation  bulletin  to  the  Gov- 
ernor General  (the  President  of  the  RepubUc) ,  to  the  Intendant  General  of  the  Treasury 
(the  Secretary  of  the  Treasury),  to  the  Gazette  of  Havana,  to  foreign  economic 
commissions,  to  the  governing  boards  of  other  exchanges  throughout  the  nation, 
to  the  administrative  authority  of  the  province,  and  to  the  Colonial  Department 
(the  Department  of  Agriculture,  Commerce  and  Labor). 

54.  In  accordance  with  the  second  paragraph  of  article  105  of  the  Code,  the 
governing  board  shall  fix  the  rate  of  time  transactions  with  the  obligation  of  deliv- 
ering securities  at  the  close  of  the  exchange  on  the  last  day  of  the  month,  taking  as  a 
basis  the  average  of  the  quotations  of  the  same  day. 

The  average  daily  quotations  for  time  transactions  with  the  obhgation  of 
delivering  securities  shall  be  appUed  in  adjusting  the  differences  in  operations  of 
this  character  in  which  such  obhgation  is  not  stipulated. 

If,  on  the  date  transactions  of  this  kind  are  to  be  settled,  none  shall  have  been 
made  under  the  obligation  of  deUvering  securities,  the  rate  prevaUing  on  the  last 
preceding  exchange  when  such  transactions  shall  have  taken  place,  shall  govern  the 
settlement  thereof. 

55.  The  governing  board  shall  adopt  the  form  which  it  may  deem  most 
suitable  for  eflEecting  the  general  monthly  settlement  with  which  it  is  charged 
by  article  105  of  this  Code,  of  time  transactions  in  which  hcensed  stock  brokers 
may  have  acted  as  intermediaries,  and  the  measures  necessary  in  order  that 
partial  settlements  may  be  deUvered  to  it  on  the  day  following  the  due  date,  and 
the  general  settlements  may  be  concluded  on  or  before  the  third  working  day 
thereafter. 

Private  individuals  who  shall  be  interested  in  transactions  in  which  licensed 
stock  brokers  have  acted  as  intermediaries,  may  present  the  respective  settlement 
to  the  governing  board  in  their  name. 

56.  In  order  to  avoid  the  effects  of  their  civil  habihty  on  accotmt  of  secvirities 
or  bonds  which  they  may  negotiate  after  the  pubUcation  on  exchange  by  the  govern- 
ing board  of  the  charge  that  they  are  of  Ulegal  origia,  in  accordance  with  article  104 
of  the  Code,  brokers  must  consult  the  original  complaints  which  may  have  been 
filed  with  the  said  body. 

To  this  end,  in  addition  to  keeping  these  complaints  in  proper  order,  between 
covers,  for  the  purpose  of  facilitating  their  examination,  the  governing  board 
shall  keep  a  reference  book  in  which  shall  be  set  forth  by  classes  of  securities,  the 
numbers  and  series  of  the  securities  the  subject  matter  of  the  complaint,  and  the 
names  and  addresses  of  the  complainants,  the  date  of  the  pubhcation  of  the  com- 
plaint and  that  of  the  cancellation  of  the  announcement  or  its  affirmation  by  the 
court  which  may  take  cognizance  of  the  matter. 

This  book  shall  only  serve  as  an  aid  to  determine  the  original  complaint,  from 
which  the  brokers  shall  take  any  notes  they  may  deem  advisable  for  their  pro- 
tection. 

57.  Complaints  of  the  theft  or  loss  of  Usted  securities,  addressed  to  the  govern- 
ing board  of  the  association  of  stock  and  exchange  brokers,  in  accordance  with  the 
terms  of  articles  559  and  565  of  the  Code,  shall  be  written  and  signed  in  duphcate 
by  the  complainants  upon  the  blanks  which  said  board  may  adopt  for  the  sake  of 
uniformity. 

58.  Telegrams  from  authorities  to  the  governing  board  relating  to  the  theft 
or  loss  of  securities  which  may  be  hsted  shall  also  be  pubhshed  on  the  exchange 
in  the  terms  in  which  they  may  be  drafted,  likewise  for  the  purposes  of  articles  560 
and  561  of  the  Code.  ' 

59.  The  advice  of  the  complaint  by  the  governing  board  to  similar  bodies 
throughout  the  nation  ordered  by  article  559  of  the  Code,  shall  be  sent  by  telegraph 
if  possible,  and  in  any  event,  by  the  first  mail. 

60.  Errors  in  the  numbers,  series,  and  classes  of  securities  the  subject-matter 
of  a  complaint,  shall  be  chargeable  to  the  complainant  for  the  purposes  of  article  560 
of  the  Code,  and  shall  be  corrected  as  soon  as  observed,  a  new  pubhcation  of  the 
complaint  being  made  on  the  floor  of  the  exchange  and  in  the  official  periodicals 
at  the  cost  of  the  complainant. 

B    IX,  3  16 


242  CUBA:  COMMEKCIAL  EXCHANGES. 

Chapter  VI.    Bonds. 

61.1)  Licensed  exchange  and  stock  brokers  shall  be  obliged,  as  security  for  the 
proper  discharge  of  their  duties,  to  make  a  deposit  in  cash  or  public  securities,  which 
shall  be  accepted  at  the  average  rate  of  quotation  on  the  last  day  of  exchange  in 
the  months  of  June  and  December  of  each  year. 

The  public  securities  in  which  these  deposits  may  be  made  shall  be  those  issued 
directly  by  the  State,  or  subsidiarily  guaranteed  by  the  nation. 

The  security  shall  be  deposited  in  the  name  of  the  governing  board,  and  the 
latter  shall  issue  the  proper  receipt  to  the  person  interested. 

The  security  to  be  furnished  by  exchange  and  stock  brokers  in  the  City  of  Havana 
shall  be  fifteen  thousand  pesos  and  in  other  parts  of  the  island  where  exchanges 
have  or  may  be  estabhshed,  five  thousand  pesos^). 

62.  The  bonds  of  exchange  and  stock  brokers  shall  be  exclusively  hable  for 
the  transactions  they  may  make  as  such.  Only  in  the  event  of  the  broker  not  having 
any  other  property  shall  it  be  permissible  for  such  security  to  be  attached  for  Habili- 
ties  foreign  to  their  offices;  but  such  attachments  shall  not  be  effective  untU  six 
months  after  the  broker  shall  have  ceased  the  practice  of  his  profession,  and  only 
as  to  that  part  of  the  security  which  may  have  remained  free  from  the  liabilities  of 
the  office  to  which  it  was  subject. 

To  this  end  the  governing  board  upon  being  formally  advised  that  the  agent 
has  accepted  an  order  of  sale  made  in  execution  proceedings  for  private  debts  foreign 
to  his  office,  or  a  final  judgment,  shall  suspend  him  from  office  until  he  shall,  within 
the  next  twenty  days,  complete  his  security  by  the  amount  claimed,  in  accordance 
with  the  provisions  of  article  98  of  the  Code. 

If  the  security  is  completed,  the  governing  board  shall  place  the  amount 
claimed  at  the  disposition  of  the  coxirt,  and  the  suspension  of  the  broker  shall 
be  raised. 

If  it  should  not  be  replaced,  the  latter  shall  ipso  facto  be  deprived  of  his  office 
and  the  period  of  six  months  for  the  preference  of  claims  against  the  security  for 
obligations  for  which  it  is  especially  hable  shall  begin  to  run. 

63.  If  the  agent  should  fail  to  comply  with  the  engagements  he  may  have 
contracted  in  the  discharge  of  his  duties,  the  governing  board,  in  accordance  with 
the  provisions  of  articles  77  and  98  of  the  Code,  shall  dispose  of  the  part  of  the  se- 
curity which  may  be  necessary  to  meet  the  proper  claims,  provided  the  prejudiced 
party  insists  on  the  performance  of  the  transaction. 

64.  The  amount  for  which  the  security  may  be  hable  shall  be  covered,  when 
the  security  does  not  consist  of  cash,  by  the  proceeds  of  the  sale  of  the  pubhc  se- 
CTirities  of  which  it  consists. 

65.  Commercial  brokers  shall  furnish  security  in  cash  or  public  securities  for 
the  proper  discharge  of  their  duties,  and  the  latter  shall  be  computed  as  prescribed 
in  article  61  of  these  regulations,  in  accordance  with  the  following  scale:  (This  scale 
has  been  replaced  by  the  provisions  of  Civil  Order  No.  79,  Headquarters  Division 
of  Cuba,  series  of  1900,  which  appears  in  note  to  No.  5  of  art.  94). 

66.  Shipbrokers  and  interpreters  shall  furnish  security  in  one-half  the  amoimt 
presribed  for  commercial  brokers  in  the  preceding  article  in  the  respective  maritime 
centres. 

67.  The  return  of  the  security  of  commercial  agents  in  the  three  cases  of  re- 
signation, removal  from  office,  or  death,  shall  be  announced  on  the  bulletin  board 
of  the  exchange,  in  the  Gazette  of  Havana,  and  in  the  official  bulletin  of  the  pro- 
vinces, the  period  of  six  months  being  fixed  in  accordance  with  articles  98  and  946 
of  the  Code  within  which  to  file  in  court  any  claims  which  may  he. 

Upon  the  expiration  of  this  period  without  any  claim  having  been  filed  against 
the  SQpurity  in  due  form,  the  governing  board  shall  return  it  to  the  persons  interested 
or  their  successors  in  interest,  after  proof  by  them  that  they  have  deposited  their 
books  in  the  commercial  registry  as  prescribed  by  article  99  of  the  Code. 

The  Governor  of  a  province  shall  proceed  in  the  same  manner  in  returning  the 
security  deposited  with  him  by  brokers  and  interpreters  who  do  not  belong  to  an 
association. 


1)  See  note  to  No.  5  of  art.  94. 

2)  See  note  to  No.  5  of  art.  94. 
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Chapter  VII.    Fees. 

68.  Licensed  stock  brokers  shall  observe  in  the  collection  of  their  fees  for 
acting  as  intermediaries  in  the  contracts  and  negotiations  which  the  Code  assigns 
to  them,  the  following: 

Schedule  of  fees  for  licensed  exchange  and  stock  brokers. 

1.  In  negotiations,  transfers,  credit  accounts  with  security,  and  the  subscription  to  issues 
of  all  kinds  of  public  securities,  in  which  they  exclusively  act  as  intermediaries  by  reason  of 
their  office,  and  in  loans  guaranteed  by  such  securities,  3  per  roil  of  the  net  value,  one-half  to 
be  collected  of  each  of  the  contracting  parties. 

2.  In  other  operations,  acts  or  contracts  in  whioh^they  take  part  in  concurrence  with 
commercial  brokers,  the  fees  fixed  for  the  latter  in  their  respective  schedule. 

Brokers  shall  earn  these  fees  even  though  the  transaction  shall  not  be  consummated  owing 
to  the  fault  of  the  contracting  parties,  and  if  the  transaction  shall  be  concluded,  the  fees  shall 
be  paid  at  the  time  settlement  is  made,  without  prejudice  to  the  provisions  regarding  time  ne- 
gotiations. 

3.  For  certifications  issued  relating  to  transactions  appearing  in  their  register,  4  pesos 
gold,  provided  the  document  does  not  cover  more  than  two  entries,  and  1  peso  gold  for  every 
entry  exceeding  the  said  number. 

4.  Searching  for  transactions  in  the  register  by  order  of  a  court  or  authority,  four  pesos 
gold  for  examining  the  entries  for  each  month. 

69.  Governing  boards  shall  establish  their  own  fees,  with  the  approval  of  the 
Governor  General. 

70.  Commercial  brokers  shall  earn  in  the  negotiations  and  contracts  in  which 
they  act  as  intermediaries  by  reason  of  their  office,  the  fees  which  are  fixed  in  the 
following : 

Schedule  of  fees  for  commercial  brokers^). 

1.  In  the  purchase  and  sale  of  all  kinds  of  products  and  merchandise,  including  the  con- 
tainers, 1  per  cent.,  payable  in  equal  parts  by  the  vendor  and  the  vendee. 

2.  In  the  pmohase  and  sale  of  urban  or  rural  property,  whether  in  fee  simple  or  under 
an  agreement  of  redemption,  1  per  cent.,  payable  in  equal  parts  by^the  vendor  and  the  vendee. 

3.  and  4.  have  been  repealed. 

5.  In  the  purchase  and  sale  of  gold  or  silver  in  coin,  V4  ot  one  per  cent.,  payable  by  the 
vendor. 

6.  In  the  negotiation  of  bills  of  exchange,  whether  cash  or  on  time,  1/4  of  one  per  cent., 
payable  by  the  vendor. 

7.  In  the  negotiation  of  industrial  stock,  V2  of  one  per  cent,  of  the  value  of  such  stock 
(actual  and  not  face  value),  payable  in  equal  parts  by  the  vendor  and  the  vendee. 

8.  In  the  discount  of  promissory  notes  or  other  documents  transferable  by  endorsement, 
as  well  as  in  loans  for  terms  not  exceeding  three  months,  1  per  mil,  and  if  the  term  exceed  three 
months,  2  per  mil,  payable  in  either  case  by  the  person  delivering  the  amount  of  the  negotiation. 

9.  In  appraisals,  1/2  of  one  per  cent.,  payable  by  the  person  interested  therein. 

10.  In  negotiations  not  provided  for  in  this  schedule,  the  fees  which  the  contracting 
parties  may  previously  stipulate  with  the  broker,  in  analogy  with  the  other  items  of  this 
schedule. 

And  for  each  certification  issued  by  the  broker  he  shaU  receive  four  pesos. 

The  fees  mentioned  shall  be  paid  in  the  money  in  which  the  contract  may  be  entered  into. 

71.  Ship  brokers  and  interpreters  shall  receive  in  contracts  in  which  they 
act  as  intermediaries  by  reason  of  their  office,  and  for  the  services  they  render, 
the  fees  prescribed  in  the  following: 

Schedule  of  fees  of  ship  interpreters. 

1.  In  marine  insurance,  8  per  cent,  of  the  amount  of  the  premium,  to  be  collected  from  the 
underwriter.  ,     ,    .  , 

2.  In  the  affreightment  of  vessels,  4  per  cent,  of  the  amount  of  the  freights,  to  be  coUected 
from  the  master  or  charterer.  . 

3.  In  bottomry  and  respondentia  loans,  1  per  mil  on  the  amount  lent,  payable  m  equal 
parts  by  the  lender  and  the  borrower.  .  ,    „  „    ,        ,    „        •       -^  ^t. 

4.  For  the  proceedings  mentioned  in  subdivision  2  of  article  113,  they  shaU  receive,  il  the 
time  during  which  the  ship  broker  and  interpreter  is  engaged  does  not  exceed  one  hour,  4  pesos. 

For  every  fifteen  minutes  in  excess  of  the  said  period,  one-half  peso. 

1)  By  Royal  Order  of  May  4,  1887,  it  was  provided  that  the  schedule  contained  in  the 
Regulations  of  1886,  should  be  replaced  by  the  Schedule  in  force  in  Cuba,  of  1877,  with  the 
amendments  recommended  by  the  Council  of  Administration,  in  which  form  it  appears  herem. 

16* 
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5.  Tor  the  translation  of  the  documents  referred  to  in  subdivision  3  of  the  said  article  they 
shall  charge  for  every  page  of  twenty-four  Unes,  including  the  last,  even  though  it  shall  not 
have  the  full  number  of  lines,  if  the  translation  be  made  from  IVenoh,  English,  Itahan  or  Por- 
tuguese, one  peso  and  a  half.  If  made  from  German,  three  pesos,  and  from  any  other  language, 
three  pesos  and  a  half. 


Decree  providing  for  the  Registration  in  the  Department  of  Agri- 
culture, Commerce  and  Labor,  of  Banks,  Corporations  and  Trading 

Associations. 

Decree  No.  1123.  

Whereas:  Article  247  of  the  Organic  Law  of  the  Executive  Power  provides 
that  the  Secretary  of  Agriculture,  Commerce  and  Labor  shall  exercise  supervision 
over  all  industrial  establishments  maintained  in  whole  or  in  part  with  funds  of  the 
National  Treasury;  and  that  he  shaU  Hkewise  have  charge  of  all  matters  relating 
to  the  supervision  of  banks,  corporations  and  commercial  companies;  article  68  of 
the  constitution  declaring  it  to  be,  moreover,  one  of  the  powers  of  the  President 
of  the  Republic,  when  Congress  has  not  done  so,  to  enact  regulations  for  the  proper 
enforcement  of  the  laws,  and  to  issue  decrees  and  orders  which  he  may  deem  proper 
for  this  purpose  and  everything  pertaining  to  the  control  and  administration  of  the 
State,  provided  such  prescriptions  shall  not  conflict  with  the  provisions  of  the 
said  laws. 

Whereas:  Such  supplementary  regulations  of  that  provision  are  necessary  in 
order  to  exercise  thereunder  the  supervision  prescribed  by  law,  the  more  so  because 
the  necessity  of  an  immediate  organization  of  this  service  is  daily  accentuated  by 
the  numerous  complaints  preferred  against  companies  of  the  above  mentioned 
class  and  by  the  press  repeatedly  making  charges  that  such  companies  resort  to 
sharp  practices  to  defraud  their  stockholders  and  avoid  criminal  liability  and  claim 
to  be  insolvent,  whereby  civU  liabilities  are  also  evaded;  wherefore  it  has  now 
become  imperative  that  the  Government  adopt  the  proper  measures  to  carry  into 
effect  such  supervision,  thus  complying  with  and  developing  the  provisions  of 
existing  law,  and  in  accordance  with  the  practice  and  doctrine  of  modern  law  as 
adopted  in  other  progressive  countries  where  the  protective  action  of  the  Government 
devotes  special  attention  to  this  important  feature  of  social  relationship  by  the 
organization  r)f  an  efficient  supervision  over  the  constitution  and  operation  of 
trust,  investment,  insurance,  and  other  Uke  corporations,  whereby  the  State  may 
enforce  the  performance  of  the  obligations  imposed  by  law  on  the  said  companies  and 
furnish  the  people  with  the  proper  security  for  their  deposits  and  transactions, 
based  on  good  faith  and  credit,  thus  furthering  the  promotion  and  development 
of  mercantile  and  industrial  institutions  upon  a  solid  basis  of  public  trust. 

Whereas:  Although  the  above  considerations  are  sufficient  in  themselves  to 
fuUy  justify  this  decree  under  our  administrative  policy  and  juridical  status,  because 
on  the  one  hand  we  have  a  provision  of  law,  the  fulfilment  of  which  devolves  under 
our  Constitution  upon  the  Government,  and  on  the  other  hand  the  deeply-felt  ne- 
cessity of  its  observance  and  enforcement;  while  these  measures  are,  moreover, 
endorsed  by  the  unanimous  action  of  other  nations,  even  by  those  where  liberty  of 
commerce  is  sanctioned  in  the  most  radical  manner,  where  such  supervision  is  amply 
established,  as  recently  in  the  case  of  Spain  by  its  Law  of  May  14, 1908,  notwith- 
standing the  very  hberal  principles  embodied  in  her  Code  of  Commerce. 

Whereas :  Books  I  and  II  of  our  Commercial  Code  determine  the  bases  and  enact 
fundamental  provisions  and  compulsory  rules  governing  trading  associations;  and 
Order  No.  181,  of  1899,  likewise  establishes  rules  and  conditions  applicable  to  in- 
surance companies ;  the  efficiency  of  the  guarantees  with  which  the  legislator  sought 
to  assure  a  proper  and  open  procedure  on  the  part  of  the  said  corporations  and  com- 
panies for  the  protection  of  the  interests  of  the  public  depending  precisely  on  the 
faithful  observance  of  the  said  prescriptions  and  rules ;  wherefore,  until  other  measures 
of  a  legislative  nature  shaU  be  deemed  convenient,  it  is  evident  that  the  time  has 
arrived  to  carry  into  effect  the  supervision  entrusted  to  the  said  Department,  in  order 
that,  for  the  protection  of  aU  and  in  the  performance  of  one  of  the  supreme  duties 
of  inspection  expressly  vested  in  it  in  this  case,  the  administration  may  establish 
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whether  the  aforesaid  associations  do  conduct  their  operations  within  the  provisions 
of  the  law  in  force. 

Whereas,  furthermore,  the  same  principle  inspires  article  102  of  the  afore- 
mentioned Law  of  the  Executive  Power,  according  to  which  it  devolves  on  the  Se- 
cretary of  Justice  to  direct  the  prosecution  of  aU  corporations  or  associations  which 
fail  to  make  the  reports  required  by  law;  to  institute  the  necessary  proceedings 
to  obtain  the  judicial  declaration  of  forfeiture  of  the  charter  of  any  association 
for  the  non-performance  of  any  of  the  conditions  of  such  charter  or  for  any  other 
legal  cause,  and  to  cause  inquiry  to  be  made  into  the  charter  or  franchise  rights 
of  any  corporation  or  association. 

Whereas :  Article  254  of  the  said  Law  places  in  charge  of  the  Bureau  of  Commerce 
and  Industry  aU  matters  relating  to  commerce  and  industry  and  the  supervision 
of  aU  industrial  institutes  maintained  in  whole  or  in  part  by  the  State,  as  well  as 
all  matters  relating  to  premiums  and  honorable  mentions  awarded  and  made  by  the 
Government  to  and  of  national  industries ;  all  matters  relating  to  weights  and  measures, 
stock  exchanges,  colleges  of  brokers,  banks,  mercantile  concerns  and  companies-, 
which  shall  keep  up  to  date  a  list  of  the  institutions  of  this  character  entered  on  the 
commercial  register;  it  shall  Ukewise  keep  a  register  and  general  statistics  relating 
to  tobacco  factories,  sugar  mUls  and  estates  and  other  industries  of  the  Republic 
and  of  the  internal  commerce  of  the  same. 

Therefore,  by  virtue  of  the  powers  vested  in  me  by  article  68,  title  7  of  the 
Constitution,  and  article  25  of  the  Organic  Law  of  the  Executive  Power,  on  the 
recommendation  of  the  Secretary  of  Agriculture,  Commerce  and  Labor,  I  hereby. 

Resolve : 

1.  That  a  General  Register  be  opened  in  the  Bureau  of  Commerce  and  Lidustry 
of  the  Department  of  Agriculture,  Commerce  and  Labor,  duly  verified  and  divided 
into  provinces,  for  the  registration  of  aU  banks  and  mercantile  concerns  and  com- 
panies now  existing  or  which  njay  be  organized  hereafter,  whether  domiciled  in  the 
Republic  or  in  a  foreign  country,  provided  they  are  engaged  in  trade  or  ply  their 
industry  within  the  national  territory;  to  which  end  commercial  registrars  shall 
send  to  the  said  Bureau,  within  fifteen  days  after  the  pubMcation  of  this  Decree,  a  cer- 
tified statement  of  aU  existing  records  concerning  banks,  corporations  and  commercial 
joint  stock  companies,  and  shall  thereafter  continue  to  send  on  the  date  they  are 
made  certified  copies  of  each  new  record. 

2.  The  Bureau  of  Commerce  and  Industry  shall,  upon  receipt  of  the  statements 
and  copies  of  records  mentioned  in  the  foregoing  article,  request  each  concern  to 
forward  to  the  said  Bureau  a  true  copy,  duly  certified  and  sworn  to  by  the  person 
authorized  to  represent  the  same,  of  their  articles  of  incorporation  and  modifications 
thereof,  if  there  be  any,  and  of  their  by-laws,  regulations,  acts,  resolutions  and  any 
other  data  and  information  that  may  be  necessary. 

3.  The  Bureau  of  Commerce  and  Industry  shall  keep  a  separate  file  for  each 
bank,' corporation,  or  company,  comprising  aU  particulars  concemmg  the  same, 
which  file  shall  agree  with  and  contain  a  reference  in  the  register  of  the  Bureau. 

4  The  Bureau  of  Commerce  and  Industry  shall  see  that  the  said  companies  keep 
the  books  mentioned  in  article  33  of  the  Code  of  Commerce,  and  also  that  the  re- 
solutions adopted  by  general  meetings  of  stockholders  or  by  boards  of  directors 
are  enforced  in  accordance  with  the  mmutes  and  subject  to  the  laws,  by-laws,  and 
regulations;  it  shaU  also  verify  the  accuracy  of  balance  sheets  and  cash  balances 
which  under  article  157  of  the  Code  of  Commerce  shaU  be  pubhshed  in  the  Gazette, 
and  shaU  do  everything  conducive  to  the  proper  operation  and  control  of  the  said  com- 
panies in  their  relations  with  the  treasury  and  private  individuals,  endeavormg 
m  general  to  enforce  the  observance  of  all  duties  imposed  on  corporations  and  com- 
panies by  the  provisions  of  the  Code  of  Commerce  m  force. 

5  The  Bureau  of  Commerce  and  Industry  shall  furnish  to  merchants  and  the 
pubhc',  free  of  charge,  without  prejudice  to  the  provisions  of  article  493  of  the  afore- 
said Organic  Law  of  the  Executive  Power,  aU  data  that  may  be  applied  for  relating 
to  commercial  companies,  transactions,  public  securities,  etc.  „       ,     .       ,, 

6  The  Bureau  of  Commerce  and  Industry  shaU  submit  annuaUy,  during  the 
month  of  September,  to  the  Secretary  of  Agriculture,  Commerce  and  Labor,  a 
Su  report  of  the  work  performed  durmg  the  fiscal  year,  embodymg  aU  the  necessary 
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statistics  and  tables  showing  the  general  movement  of  commerce,  industry,  banking, 
insurance,  etc. 

7.  The  Secretary  of  Agriculture,  Commerce  and  Labor  shall,  before  taking 
any  action,  whenever  he  shall  note  any  irregularity  in  the  transactions  of  companies 
subject  to  his  supervision,  refer  the  original  record  to  the  Secretary  of  Justice,  for 
the  purposes  of  article  102  of  the  the  said  Organic  Law. 

8.  If  the  companies  referred  to  in  this  decree  should  fail  to  transmit  the  copies 
and  returns  required  of  them  within  the  terms  fixed  in  article  2,  or  within  the  terms 
fixed  by  the  Secretary,  as  the  case  may  be,  they  shall  be  subject  to  a  fine  of  not 
less  than  $  30.00  nor  more  than  $  60.00  to  be  collected  by  the  Correctional  Court; 
and  the  returns,  data  and  reports  shall  be  obtained  through  inspectors  who  may 
be  authorized  by  the  Secretary  for  this  purpose  to  constitute  themselves  in  the  places 
of  business  of  such  corporations,  and  in  the  event  of  refusal  they  may  have  recourse 
to  the  Judicial  authorities  for  assistance. 

9.  All  Municipal  Councils  shall  forward  every  month  to  the  Bureau  of  Commerce 
and  Industry  of  the  Department  of  Agriculture,  Commerce  and  Labor,  certificates 
of  the  inspections  of  weights  and  measures  made. 

10.  The  Director  of  Commerce  and  Industry  shall,  with  the  approval  of  the 
Secretary,  detaU  for  the  purpose  of  complying  with  the  above  provisions  the  em- 
ployees of  the  department  who,  in  the  capacity  of  inspectors,  and  in  obedience  to 
his  instructions  and  the  provisions  of  this  Decree,  are  to  gather  the  necessary  data 
from  the  mercantile  establishments  under  supervision,  and,  in  a  proper  case,  proceed 
to  their  offices  in  order  to  make  the  investigations  and  adopt  the  measures  which 
may  be  conducive  to  the  said  object ;  which,  if  deemed  advisable,  the  said  director  may 
do  in  person,  the  result  of  the  inspections  being  in  aU  cases  made  a  matter  of  record 
at  the  time  thereof. 

11.  The  said  inspections  shall  be  made  on  the  initiative  of  the  department  in  the 
order  which  may  be  deemed  advisable;  but  private  parties  interested  in  any  bank, 
corporation,  or  company,  who  may  consider  themselves  injured  by  illegal  acts 
on  the  part  of  the  same,  may  apply  to  the  Secretary  of  Agriculture,  Commerce 
and  Labor,  briefly  setting  forth  the  data  which,  in  their  judgment,  warrants  pre- 
ference being  shown  in  the  inspection  of  a  certain  institution,  and  in  such  case 
the  department  may  proceed  to  make  it  if  the  charges  filed  are  held  to  be  well  founded. 

Done  at  the  Presidential  Palace,  at  Havana,  this  twenty-fifth  day  of  October, 
nineteen  hundred  and  nine. 

Ortelio  Foyo,  Jose  M.  Gomez, 

Secretary  of  Agriculture,  Commerce  President, 

and  Labor. 


State  and  Municipal  Taxation  of  Banks  and  Companies. 

No.  463.     Headquarters  Division  of  Cuba. 

Havana,  November  13,  1900. 
The  Military  Governor  of  Cuba,  upon  the  recommendation  of  the  Secretary 
of  Finance,  directs  the  pubhcation  of  the  following  order,  in  substitution  of  Civil 
Order  No.  306,  suspended  by  CivU  Order  No.  312,  c.  s.,  these  Headquarters: 

1.  From  this  date,  Order  No.  106  of  July  11th,  1899,  Headquarters  Division 
of  Cuba,  and  aU  other  provisions  in  force  containing  the  form  of  State  and  Municipal 
Taxation  of  Banks  and  Companies,  enumerated  in  sections  5,  6,  7  and  8  of  Tariff 
Second  of  the  Industrial  Tax  are  hereby  modified  in  accordance  with  the  following 
articles. 

2.  The  following  shall  pay  taxes  to  the  State  at  the  rate  of  8  per  cent,  of  their 
net  profits :  a)  Banks  of  issue  and  discount  transacting  business  either  on  real  estate 
or  on  personal  property;  —  b)  Stock  Companies,  except  mining  companies;  savings 
banks  and  such  government  loan  and  pledge  companies  as  may  be  officially  recognized 
and  included  accordingly  in  the  list  of  tax  exemptions. 

3.  The  following  shaU  pay  taxes  to  the  State  at  the  rate  of  6  per  cent,  of  their 
net  profits:  a)  Railroads  of  general  service,  or  namely,  those  destined  to  public 
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exploitation  for  the  transportation  of  passengers  and  the  traffic  of  merchandise, 
either  belonging  to  companies  or  to  private  parties  conformably  to  legislation  in 
■force  on  the  matter;  —  b)  Shipping  Companies. 

4.  Insurance  companies  shall  pay  2^/2  per  cent,  of  the  premiums  annually 
collected  from  the  insured.  From  said  tax  are  exempted  Mutual  Insurance  Cor- 
porations where  no  profits  are  distributed  and  whose  operations  may  consist  only 
in  assessing  the  stockholders  for  the  proportional  amount  of  damages  that  any 
of  them  may  have  suffered. 

The  tax  on  the  commission  of  the  agents  is  hereby  suppressed. 
The  administration,  investigation  and  collection  of  the  tax  shall  be  in  accordance 
with  the  provisions  in  force. 

5.  Foreign  banks,  corporations  or  companies,  or  branches  thereof,  transacting 
business  in  tms  Island  shall  pay  taxes  for  their  respective  class,  in  accordance  with 
the  provisions  of  the  preceding  articles. 

6.  Foreign  banks,  corporations,  and  companies,  or  their  branches,  transacting 
business  in  this  Island,  will  present  a  sworn  statement  in  duplicate  to  the  admi- 
nistration of  Internal  Revenue  and  Taxes  of  [of  the  Fiscal  Zone]  where  they  are 
located,  stating  therein  the  date  of  the  close  of  the  year  of  association,  the  capital 
of  the  company  or  amount  devoted  to  its  operations  in  this  Island  and  the  names 
of  its  Agents  or  Managers.  With  the  sworn  statement  they  wiU  also  enclose  a  dupli- 
cate copy  of  their  statutes  and  deeds  of  incorporation.  The  Administration  of  In- 
ternal Revenues  and  Taxes  will  forward  the  duplicate  to  the  Department  of  Finance. 

Banks,  Corporations  and  Companies,  that  may  be  established  hereafter,  wiU 
fuHil  the  above  requirements  before  commencing  to  transact  business.  Those  already 
established  shall  do  likewise  within  a  period  of  sixty  days  from  the  publication  of 
this  Order  in  the  Gazette  of  Havana. 

7.  Banks,  Corporations  and  Companies,  with  the  exception  of  insurance  com- 
panies, that  are  required  to  pay  taxes  in  accordance  with  this  order,  shall  present 
every  six  months  to  the  office  of  Internal  Revenues  and  Taxes  of  the  Fiscal  Zone 
wherein  they  are  established,  a  statement  of  their  operations  in  Cuba,  and  at  the 
close  of  each  year  of  association,  a  general  balance  of  their  books;  and  if  they  should 
be  stock  companies,  the  annual  report  that  their  directors  may  present  to  the  share- 
holders. Said  balance  and  the  report,  as  the  case  may  be,  will  serve  as  a  basis  in 
the  computation  and  collection  of  the  tax. 

Insurance  companies  shall  present  the  documents  called  for  in  the  Rules  and 
Regulations  of  December  1,  18931). 

Should  the  company  be  domiciled  in  a  foreign  country,  the  Administration 
of  Finance  will  deal  with  its  agents  or  managers  in  this  Island,  who  shall  present 
the  statements,  balances,  and  reports  referred  to  in  the  foregoing  paragraph. 

8.  If  within  two  months  following  the  ending  of  the  six  months  or  of  the  year 
of  association,  the  Banks,  Companies  and  Corporations  or  their  agents  or  managers 
should  neglect  to  present  the  statements,  balances  and  reports  referred  to  in  Ar- 
ticle 7,  the  Internal  Revenues  and  Tax  offices  may  make  the  necessary  investigation 
even  so  far  as  to  examine  the  books  of  said  Banks,  Companies  and  Corporations  to 
properly  establish  and  collect  the  amount  of  the  tax,  reporting  the  fact  to  the  De- 
partment of  Finance. 

The  settlement  made  in  such  cases  by  said  office  may  be  subject  to  appeal 
before  the  Department  of  Finance,  but  i£  approved  by  the  latter,  the  amount  shall 
be  due  and  subject  to  collection  without  detriment  to  any  further  action  which  the 
Banks,  Companies  and  Corporations  may  make  in  the  exercise  of  their  rights. 

9.  Amounts  paid  to  stockholders  from  the  reserve  funds  or  from  funds  which 
may  be  otherwise  taxed  shall  not  be  construed  as  net  profits  for  the  purpose  of 
taxation. 

10.  The  net  profit  on  which  the  tax  is  to  be  levied  shall  consist  of  the  balance 
that  remains  after  deducting  from  the  total  income  the  proven  expenses  of  operating 
and  maintaining  the  business  of  the  Banks,  Companies  and  Corporations. 

The  amount  of  industrial  or  real  estate  taxes  paid  by  the  Companies  and  Cor- 
porations on  their  industries  and  on  buildings  and  rural  properties  that  they  may 
possess  will  be  compensated  when  paying  the  taxes  to  the  State. 

1)  See  Circular  of  the  Treasury  Department,  of  May  28,  1910,  which  enumerates  the 
documents  referred  to,  on  p.  248. 
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11.  Banks,  Corporations  and  Companies  exercising  solely  industries  that  are 
expressly  comprised  in  the  Tariff  of  Industrial  Tax  shall  only  pay  the  municipalities 
the  quotas  corresponding  to  the  kinds  of  industries  that  they  exercise  in  each  muni- 
cipal district. 

12.  Said  banks,  Companies  and  Corporations  will  also  pay  the  municipalities 
where  they  are  located,  the  real  estate  tax  on  the  city  or  country  property  they  may 
possess  in  the  municipal  districts. 

Lines  occupied  by  the  lines  or  tracks  of  general  or  transversal  raihoads  are 
the  only  ones  excepted  from  the  real  estate  tax,  as  also  the  buildings  erected  on  said 
lands,  used  as  stations,  switches,  platforms,  warehouses  for  loading  and  unloading 
freight,  shops  and  other  annexes  that  are  necessary  for  the  working  of  the  lines. 

J.  B.  Hickey, 
Assistant  Adjutant  General. 


Treasury  Department. 

Circular  No.  7,  Havana,  May  28,  1910. 

To  Collectors  of  Revenues  and  Taxes: 

Please  advise  the  directors  or  managers  of  insurance  companies  of  aU  kinds, 
domiciled  in  your  district,  that  the  documents  they  are  required  to  present  to  that 
office  for  the  purpose  of  the  hquidation  of  the  tax  of  234%  which  the  State  collects 
on  the  amount  of  the  premiums  paid,  are  those  specified  in  the  second  article  of 
the  Instructions  of  December  1,  1893,  referred  to  in  article  7  of  Order  No.  463,  of 
November  13,  1900,  that  is  to  say: 

A.  A  certification  issued  by  the  officer  in  charge  of  the  accoimting  showing  the 
amount  of  the  premiums  accruing  during  the  previous  quarter,  whatever  be  the 
date  of  the  contract,  and  the  amount  of  the  premiums  collected  during  the 
same  period. 

B.  A  statement  showing  in  detail  the  premiums  accruing  and  liquidated  during 
the  previous  quarter,  giving  the  name  and  address  of  the  assured,  the  number  of 
the  policy  issued,  the  date  when  the  contract  of  insurance  went  into  effect,  the  amount 
of  the  annual  premium,  the  date  the  latter  is  payable,  the  insurances  discontinued, 
and  the  names  of  the  assured. 

The  managers  or  representatives  of  the  companies  may  omit  the  names  of  the 
insured  with  respect  to  life  insurance  policies,  provided  they  state  the  number  of 
the  policy,  the  domicile  of  the  insured,  the  date  the  contract  went  into  effect,  and 
the  amoimt  of  the  annual  premium,  in  all  cases  in  which  publicity  may  prejudice 
the  purposes  or  the  wishes  of  the  person  taking  out  the  insurance. 

The  documents  above  mentioned  must  include  the  premiums  accruing,  liquidated 
and  paid  during  the  quarter  next  preceding  the  dates  thereof,  whether  arisiug  from 
contracts  subsequent  to  the  budget  law  or  prior  thereto,  whatever  be  the  date  they 
may  have  been  entered  into. 

They  must  furthermore,  file  in  the  same  district,  during  the  month  of  January 
of  every  year,  a  copy  of  the  balance  sheet  which  they  are  required  to  forward  directly 
to  this  Department  in  accordance  with  the  provisions  of  said  article  2  of  the' In- 
structions of  1893, 


Provisions  relating  to  the  Registration  oJ  Vessels. 


Circular  of  the  Treasury  Department,  No.  276,  of  July  5,   1904,  to 
collectors  of  customs  containing  Instructions  for  the  Uniform  Re- 
gistration of  Maritime  Property  in  the  Republic. 

1.  In  every  custom  house  there  shall  be  recorded  aU  vessels  under  the  same 
engaged  in  the  various  industries,  in  blank  books,  paged  by  order  of  entries,  and 
there  shall  be  set  forth  thereia  their  names,  dimensions,  class  of  the  vessel,  place 
of  construction,  date  thereof,  the  owner  or  owners,  her  burden,  stated  in  gross 
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and  net  tonnage,  whether  she  is  built  of  iron,  wood  or  mixed  materials,  in  order 
that  the  record  of  every  vessel  may  give  a  good  idea  of  her  class  and  equipment; 
immediately  thereafter  shall  be  entered,  as  stated  below,  the  transfers  of  ownership, 
changes  m  names,  changes  of  register,  changes  in  build,  oareenings,  which 
change  her  former  structure,  and,  finally,  her  breaking  up,  total  loss,  or  final  with- 
drawal for  any  other  cause  or  reason. 

2.  The  records  must  be  kept  in  different  books,  according  to  the  industry  or 
commerce  m  which  the  vessel  is  engaged,  whatever  be  her  class  and  tonnage.  To 
this  end  the  books  shall  be  divided  into  first,  second,  third,  and  fourth  lists,  the  first 
bemg  for  vessels  in  the  foreign  trade,  whether  saU  or  steam,  freight  or  passenger; 
the  second,  for  vessels  engaged  in  the  coastwise  trade  exclusively;  the  third  list,  for 
fishing  vessels;  and  the  fourth  list,  for  vessels  plying  within  the  ports, 

3.  The  vessels  thus  classified  shall  not  be  permitted  to  engage  in  any  other 
traffic  than  that  for  which  they  have  been  Hcensed,  unless  first  transferred  to  another 
hst;  vessels  engaged  in  the  coastwise  trade  or  in  the  fishing  industry  shall  be  per- 
mitted to  exercise  their  industry  throughout  the  territory  of  the  Republic,  whatever 
be  the  place  of  their  enrolment,  and  they  shall  carry  the  crew  necessary  for  their 
proper  handling  as  authorized  in  the  annual  certificates  of  inspection,  and  be  com- 
manded by  masters  who  shall  have  been  examined  as  to  their  knowledge  of  the 
section  of  the  coast  for  which  the  vessels  may  have  been  cleared  by  the  collectors 
of  customs. 

4.  For  the  enrolment  or  registration  of  a  vessel,  of  whatsoever  class,  it  shall 
be  necessary  that  such  enrolment  or  registration  be  requested  in  a  petition  addressed 
to  the  collector  of  customs,  stating  the  name  which  the  vessel  is  to  bear;  the  traffic 
in  which  it  is  intended  to  employ  her;  "her  principal  dimensions;  where  she  was 
constructed  or  how  acquired,  and  that  the  outfitter  of  the  vessel  is  a  Cuban  or  a 
naturalized  citizen.  Upon  proof  of  the  statements  contained  in  the  petition  and 
the  legality  of  the  origin  of  the  vessel  to  the  satisfaction  of  the  collector  of  customs, 
a  competent  person  to  be  appointed  for  the  purpose  in  each  custom  house,  shall 
proceed  to  gauge  her,  the  fees  for  this  work  being  payable  by  the  owner.  Upon  this 
requisite  having  been  comphed  with,  the  vessel  shall  be  registered  in  the  proper 
book  at  the  corresponding  foUo,  with  all  the  data  necessary  for  the  proper  classi- 
fication of  the  vessel.  A  copy  of  the  register  shall  be  sent  to  the  Treasury  Department 
for  notation  in  the  books  kept  therein. 

5.  If  a  petition  for  the  construction  of  a  vessel  is  involved,  after  the  acceptance 
of  the  said  petition  by  the  collector  of  customs  it  shall  be  filed  until  notice  of  the 
completion  of  the  vessel  has  been  received,  whereupon  the  record  shall  be  made  in 
the  manner  hereinabove  mentioned. 

6.  In  the  case  of  a  change  in  the  ownership  of  a  vessel  by  her  total  or  partial 
sale  to  one  or  more  other  persons,  upon  presentation  of  the  persons  interested  to 
the  collector  of  customs,  if  vessels  of  less  than  seven  tons,  or  vessels  of  more  than 
seven  tons  of  the  third  or  fourth  lists  are  involved,  the  collector  of  customs,  upon 
conviction  that  the  new  owner  is  a  Cuban  or  a  naturahzed  citizen,  that  the  person 
conveying  her  is  her  legal  owner,  and  that  there  are  no  hens  against  her  or  any 
ground  to  prevent  the  sale,  according  to  the  respective  record  of  the  vessel,  may 
give  his  consent  thereto ;  and  he  shall  make  an  entry  immediately  below  the  record 
containing  the  proper  details,  in  the  presence  of  the  vendor  and  vendee  and  three 
witnesses;  the  said  record,  after  having  been  read  by  the  clerk  making  it,  shall  be 
signed  by  all  present  and  coimtersigned  by  the  collector  of  customs.  A  full  report 
hereof  shaU  be  made  to  the  Secretary  of  the  Treasury. 

7.  If  the  vessel  be  of  more  than  seven  tons,  that  is  to  say,  of  those  not  included 
in  the  foregoing  paragraph,  the  owner  or  owners  shall  submit  to  the  collectors  of 
customs  a  certified  copy  of  the  pubhc  instrument  in  duphcate,  in  legal  form,  and 
in  view  thereof  an  entry  shall  be  made  immediately  below  the  last  entry  appearing 
on  the  record  of  the  vessel,  setting  forth  the  data  appearing  in  the  said  instrument,  in 
such  form  as  to  clearly  show  the  transaction  of  which  the  vessel  has  been  the  subject; 
and  one  of  the  copies  shall  be  returned  to  the  person  interested,  and  the  other  shall 
be  filed. 

8.  Whenever  the  owner  of  a  vessel  applies  to  the  Collector  of  Customs  in  writing 
for  permission  to  change  the  trade  of  a  vessel  belonging  to  him,  either  from  the 
foreign  trade  to  the  coastwise  trade  or  vice  versa,  or  to  the  fishing  trade  etc.,  after 
establishing  to  his  satisfaction  that  the  said  vessel  has  the  necessary  conditions  of 


250  CUBA:  REGISTRATION  OF  SHIPS. 

safety,  etc.,  etc.,  for  the  new  trade  in  which  it  is  sought  to  place  her,  the  proper 
permission  shall  be  granted;  she  shall  then  be  struck  from  the  book  and  list  in 
which  she  was  registered  and  added  to  the  new  list  to  which  she  may  belong.  A 
new  record  shall  be  made  in  the  latter  and  a  memorandum  shall  be  entered  stating 
the  book  and  foho  from  which  the  transfer  was  made.  A  report  of  this  action  shaU 
be  made  to  the  Secretary  of  the  Treasury. 

9.  Whenever  for  the  convenience  of  the  outfitter  or  owner  of  a  vessel  it  should 
be  desired  to  change  her  enrolment  or  register  from  one  port  to  another,  the  owner 
shall  apply  therefor  to  the  collector  of  customs  at  the  port  where  the  vessel  is  register- 
ed or  enrolled;  the  latter  shall  strike  her  from  his  books  and  make  the  proper  mem- 
orandum; he  shall  communicate  this  action  in  writing  to  the  collector  of  customs 
at  the  port  where  it  is  desired  to  register  or  enrol  her,  transmitting  a  true  copy 
of  her  entire  record  and  indicating  the  folio  and  the  list  to  which  she  had  belonged, 
and  shall  then  report  the  facts  to  this  department.  The  collector  of  customs  re- 
ceiving them  shall  direct  her  new  enrolment  at  the  foho  and  in  the  hst  which  may 
be  proper,  in  his  turn,  and  after  having  done  so,  wiU  report  such  enrolment  to  the 
Treasury  Department. 

10.  It  shall  be  the  duty  of  every  owner  of  a  vessel  to  communicate  to  the  col- 
lector of  customs  at  the  port  where  she  may  be  enrolled,  in  the  case  of  her  loss  or 
breaking  up  or  sale  to  a  foreign  citizen,  to  request  that  she  be  definitely  struck 
from  the  Ust  in  order  that  the  proper  entry  upon  her  register  may  be  made;  of 
this  fact  this  department  shall  also  be  advised,  in  order  that  a  like  entry  may  be  made. 

11.  In  ports  where  it  may  be  difficult  for  collectors  of  customs  to  find  persons 
qualified  or  competent  to  gauge  vessels  newly  constructed,  or  vessels  the  gauge  of 
which  has  been  changed  by  extensive  alterations  in  their  huUs  or  arrangement,  they 
shall  send  a  detailed  statement  of  the  dimensions  thereof  in  accordance  with 
the  blank  form  which  will  be  furnished  to  collectors  for  this  purpose.  The  measurement 
shall  be  made  by  a  shipwright,  and  upon  the  receipt  thereof  she  shall  be  gauged 
by  the  official  ganger  of  the  Havana  custom  house,  and  shall  be  returned  to  the 
collector  from  whom  received,  in  order  that  the  proper  entry  may  be  made  in  the 
original  record  of  the  vessel. 

12.  All  vessels  enrolled  or  registered  must  show  their  names  in  four  inch  or 
larger  letters  upon  their  boat-houses  or  quarters;  upon  the  sides,  the  foho  of  the 
vessel  and  Ust,  and  on  the  stem  frame  scutcheon,  the  name  of  the  vessel  and  her 
port  of  register. 

13.  Whenever  it  shall  be  necessary  to  dry  dock  a  vessel  for  the  purpose  of 
making  repairs  of  more  or  less  extent,  permission  must  be  secured  from  the  collector 
of  customs,  and  upon  the  conclusion  of  the  work  a  report  thereof  shall  be  made, 
with  a  statement  of  the  wages  paid  and  the  material  employed  therein. 

14.  If  it  is  inferred  from  these  repairs  that  the  burden  of  the  vessel  has  been 
changed,  a  new  gauge  of  the  same  must  be  required  in  order  that  the  proper  record 
may  be  made,  if  there  should  be  such  change. 

15.  No  vessel  shall  be  transferred  from  the  third  hst  to  the  second  or  from 
the  latter  to  the  first,  before  being  surveyed  by  the  inspectors  for  the  purpose  of 
ascertaining  whether  the  vessel  is  suitable  for  the  new  service  in  which  it  is  intended 
to  place  her. 

16.  (This  section  is  omitted  as  it  relates  to  statistical  data  exclusively.) 

Circular  No.  31,   of  September  30,    1909,   Amending  the  Preceding 

Circular : 

To  Collectors  of  Customs: 

In  view  of  the  fact  that  notwithstanding  the  time  which  has  elapsed  since  the 
issue  of  Circular  No.  276,  of  July  5, 1904,  it  has  not  been  possible  to  obtain  a  complete 
register  of  the  marine  property  of  the  Republic,  and  in  order  to  regulate  the  said  register 
in  such  manner  as  to  permit  the  fulfillment  of  the  ends  for  which  it  was  created, 
this  Department  directs  that  hereafter  the  records  of  sale  referred  to  in  the  sixth 
paragraph  of  the  said  circular,  instead  of  being  entered  immediately  below  the  original 
record  of  the  vessel,  be  entered  in  a  separate  book  to  be  kept  for  the  purpose,  and 
that  no  memorandum  thereof  be  made  below  the  record  of  the  vessel  until  the  proper 
fiscal  charges  shall  have  been  paid.  Of  this  record  three  copies  shall  be  made,  one 
to  be  delivered  to  the  person  interested,  one  to  be  filed  in  that  office,  and  the  other 
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to  be  forwarded  to  this  Department,  with  a  memorandum  thereon  that  the  said 
charges  have  been  paid. 

When  the  transfers  of  ownership  are  those  mentioned  in  the  seventh  paragraph, 
that  is  to  say,  when  made  before  a  notary,  a  report  shall  be  made  to  this  office  in  the 
same  manner  as  has  heretofore  been  done,  but  forwarding  the  copies  of  the  bills, 
which  will  be  returned  after  having  been  noted. 

It  is  likewise  ordered  that  in  the  case  of  transfers  of  ownership,  as  weU  as  in 
the  case  of  records,  the  proof  of  Cuban  citizenship  of  the  owners  shall  be  forwarded, 
unless  it  shall  have  been  established  on  a  previous  occasion  in  any  connection  what- 
soever, in  which  case  a  statement  of  such  fact  shall  be  sufficient. 


Provisions  relating  to  the  Territorial  Bank  of  Cuba. 


Law  of  July  20,   1910. 

1.  Gteneral  Jose  Miguel  Gomez,  Constitutional  President  of  the  Republic 
of  Cuba, 

Make  known :  That  the  Congress  has  passed  and  I  have  sanctioned  the  following 

Law. 

Chapter  I.     Of  the  Territorial  Bank  of  Cuba. 

Art.  1.  The  creation  of  a  credit  institution  to  be  called  the  "Territorial  Bank 
of  Cuba",  is  hereby  provided  for. 

2.  The  paid  up  capital  of  this  bank  shall  be  at  least  five  miUion  dollars,  official 
currency. 

3.  It  shall  have  the  right  to  issue,  with  the  force  of  law,  for  a  period  of  sixty 
years,  mortgage  obUgations,  debentures  or  bonds  on  the  basis  of  loans,  to  owners 
of  real  property  situate  in  the  RepubUc,  secured  by  mortgage  and  redeemable  on 
short  or  long  terms. 

4.  No  association,  company  or  bank  shall  have  the  power  to  issue,  as  an  inter- 
mediate credit  institution,  mortgage  obUgations,  debentures  or  bonds  during  the 
sixty  years  the  Territorial  Bank  of  Cuba  shall  enjoy  this  exclusive  privilege,  without 
prejudice  to  the  right  of  direct  debtors  doing  so,  either  personally  or  through  trustees. 

Chapter  II.    Pre-requisites  for  its  creation. 

5.  Previous  special  authorization  from  the  Executive  Power  of  the  RepubMc 
shall  be  required  for  the  estabHshment  of  the  "Territorial  Bank  of  Cuba,"  and 
this  authorization  shall  conform  to  the  conditions  hereinafter  set  forth. 

The  decree  of  authorization  shall  extend  to  include  the  by-laws  of  the  "Terri- 
torial Bank  of  Cuba,"  expressly  approved  by  the  Executive  Power  of  the  Republic. 

The  "Territorial  Bank  of  Cuba"  shall  have  its  corporate  domicile  in  the  City 
of  Havana;  it  shall  establish  branches  in  each  of  the  capitals  of  the  other  provinces 
at  least,  and  may,  moreover,  establish  agencies,  committees  or  representatives  abroad. 

An  official  comptroller,  to  be  appointed  by  the  President  of  the  Repubhc,  shall 
be  specially  charged  with  the  enforcement  of  the  provisions  of  this  Law,  of  the 
decree  of  authorization,  and  of  the  by-laws  approved  by  the  Executive  Power  of  the 
Republic. 

Chapter  III,     Of  the  Transactions  of  the  Territorial  Bank  of  Cuba. 

6.  The  operations  in  which  the  "Territorial  Bank  of  Cuba"  shall  engage,  without 
prejudice  to  the  right  to  devote  its  capital  in  whole  or  in  part,  to  other  financial 
transactions,  shall  be:  a)  To  make  loans  secured  by  first  mortgage,  on  real  property 
duly  recorded  in  the  Registry  of  Property,  in  amounts  not  exceeding  one-haH  the 
appraised  selling  value  thereof,  the  loans  being  repayable  on  long  terms  in  annual 
or  semi-annual  instalments,  or  on  short  terms,  with  or  without  amortization.  A 
mortgage  securing  a  loan  whereby  prior  recorded  hens  on  the  respective  property 
are  paid  off,  shall  also  be  considered  a  first  mortgage;  —  b)  To  acquire  credits  se- 


252  CUBA:  BANK  OF  CUBA. 

cured  by  existing  mortgages,  provided  they  embody  the  conditions  mentioned  under 
subdivision  a)  hereof;  —  c)  To  lend  to  municipalities  and  official  corporations  of 
the  State,  legally  authorized  to  contract  loans,  the  sums  permitted  by  their  respective 
authorization,  even  though  without  mortgage,  provided  the  repayment  of  the 
priacipal  and  interest  be  secured  by  the  necessary  permanent  revenues;  —  d)  To 
acquire  or  discount  credits  of  the  State,  provinces,  municipahties,  and  corporations, 
provided  such  credits  are  secured  in  the  manner  mentioned  in  the  preceding  paragraph. 
These  transactions  and  those  mentioned  in  the  preceding  pg,ragraph  are  to  be  carried 
out  with  the  capital  of  the  company,  or  by  means  of  a  special  issue  of  obHgations, 
bonds,  or  debentures;  —  e)  To  issue,  by  virtue  of  the  transactions  hereinbefore 
enumerated,  and  up  to  the  amount  that  may  have  been  lont,  mortgage  obH- 
gations,  debentures,  or  bonds,  or  other  securities  redeemable  at  a  fixed  time  or 
through'  drawings,  with  the  right  to  allow  a  bonus  or  premium  on  such  securities, 
payable  at  the  time  of  the  redemption  thereof ;  —  f )  To  negotiate  the  said  mortgage 
obligations,  debentures  or  bonds,  and  to  make  loans  or  open  credit  accoiints  thereon. 

Chapter  IV.    Conditions  and  Security  for  Mortgage  Loans. 

7.  The  mortgage  loans  made  by  the  ''Territorial  Bank  of  Cuba",  shall  conform 
to  the  following  conditions:  a)  A  loan  may  be  made  only  when  it  is  fuUy  secured 
by  a  mortgage  on  real  property  the  value  of  which  is  at  least  double  the  amount 
of  the  loan,  —  If  any  prior  recorded  hens  on  the  property  to  be  mortgaged  exist, 
the  loan  cannot  be  made  unless  an  amount  sufficient  to  cover  the  priacipal  and 
interest  or  instalments  of  the  said  hens  be  withheld.  —  The  loan  may  also  be  made 
when  there  are  other  creditors  of  record,  provided  the  latter  shall  waive  their  rights 
of  priority  in  legal  form,  and  a  record  of  such  waiver  shall  be  made  in  the  registry  of 
property;  —  b)  Loans  shall  be  made  in  cash,  and  the  rate  of  interest  thereon  shall 
not  exceed  seven  per  centum  (7%)  per  annum;  —  c)  The  annual  payment  to  be 
made  on  the  loan  shall  never  exceed  the  net  revenue  derived  from  the  mortgaged 
property.  —  This  annual  payment  in  cash  to  be  made  by  the  mortgagors  shall  con- 
sist of  the  following  items:  For  interest,  a  sum  equal  to  one  year's  interest  at  the 
rate  stipulated  in  the  loan  contract;  for  amortization,  the  sum  which  may  be  ne- 
cessary, according  to  the  number  of  years  in  which  the  loan  is  to  be  amortized;  for 
commission  and  expenses,  an  amount  which,  beginning  with  the  second  year,  shall 
not  exceed  one  per  cent. ;  —  d)  Debtors  may  at  any  time  pay  off  all  or  part  of  their 
loans,  provided  that  the  amount  they  repay  is  a  multiple  of  one  hundred.  —  These 
repayments  may  be  made  in  cash  or  in  mortgage  obligations,  debentures,  or  bonds, 
at  their  face  value,  belonging  to  the  same  series  and  year  as  those  issued  by  reason 
of  the  loan  to  be  repaid.  —  The  debtors  shall,  in  the  latter  case,  pay  in  addition 
the  indemnity  which  the  governing  board  of  the  bank  may  determine,  but  such  indem 
nity  shall  in  no  case  exceed  three  per  cent,  of  the  principal  repaid  in  advance ;  —  e)  Every 
semi-annual  or  annual  instalment  not  paid  punctually  at  maturity,  shall  be  charged 
with  interest  for  delay  at  the  rate  of  one  per  centum  per  annum,  in  addition  to 
that  stipulated  in  the  loan.  The  costs  taxed  in  proceedings  instituted  for  the  re- 
covery of  loans  shall  also  bear  the  same  interest,  without  the  necessity  of  any 
demand,  from  the  date  the  bank  may  have  paid  them.  —  f )  If  a  mortgage  loan  or 
any  part  of  the  same,  or  the  interest  thereon  should  be  due  and  unpaid,  and  the  debtor 
shall  not  make  payment  within  eight  days  after  demand  made  on  him,  the  manage- 
ment of  the  bank  may  proceed  to  enforce  payment  by  the  procedure  prescribed 
in  the  mortgage  law  in  force. 

Chapter  V.    Conditions  for  the  issue  of   mortgage   obligations,  de- 
bentures, or  bonds. 

8.  Mortgage  obligations,  debentures  or  bonds  issued  in  representation  of  the 
loans  made,  shall  conform  to  the  following  conditions:  a)  They  may  be  payable  to 
bearer  or  registered,  transferable  by  mere  endorsement.  —  The  sum  total  of  these 
mortgage  certificates  placed  in  circulation  shall  in  no  case  exceed  the  amount  of 
the  mortgage  loans  they  represent.  Nor  shall  the  amount  of  the  special  obligations 
in  any  case  exceed  that  of  those  by  virtue  of  which  they  may  be  issued.  —  Each 
of  such  certificates  shall  bear  its  correlative  number  within  the  corresponding  series, 
and  in  no  issue  shall  certificates  of  a  value  below  twenty  dollars  ($20),  official 
currency,  be  created.  —  They  shall  be  signed  and  rubricated  by  the  manager,  the 
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cashier,  and  the  official  comptroller  appointed  by  the  Government.  The  certificates 
put  in  circulation  shall  be  cut  from  a  stub  register,  and  shall  state  on  their  face, 
the  rate,  time  and  manner  of  payment  of  the  interest  and  amortization  of  the  principal ; 
—  b)  They  shall  be  redeemable  at  par  or  at  a  premium,  either  through  drawings 
or  upon  a  fixed  date  of  maturity,  and  the  principal  shall  not  be  demandable  untU 
due  by  amortization.  —  Each  redemption  shall  include  the  number  of  certificates 
necessary  to  make  the  amoimt  of  the  amortization  such  that  the  certificates  in 
circulation  shall  not  exceed  the  amount  of  the  mortgage  debt  outstanding.  —  If 
the  method  of  drawing  shall  be  adopted  for  the  redemption,  each  drawing  shall 
include  the  number  of  mortgage  obligations,  debentures,  or  bonds  necessary  in  order 
that  the  amount  of  those  remaining  in  circulation  shall  not  exceed  the  limits  fixed 
by  the  law  and  the  by-laws.  —  The  drawing  of  mortgage  obUgations,  debentures 
or  bonds  to  be  redeemed  in  this  form,  shall  take  place  in  public,  and  in  the  presence 
of  the  comptroller  appointed  by  the  Government.  The  list  of  the  numbers  drawn 
shall  be  posted  in  the  corporate  domicile  and  pubhshed  in  the  official  organ  and 
publicity  organs  determined  in  the  by-laws.  Payment  shall  be  made  not  later  than 
tjwo  months  after  the  drawing ;  —  c)  If  a  debtor  shall  pay  aU  or  part  of  his  debt  in. 
cash  in  advance,  a  like  amoiuit  of  the  mortgage  obligations,  debentures,  or  bonds 
theretofore  issued  shall  be  withdrawn  from  circulation  at  once,  unless  in  the  mean- 
time such  amount  shall  have  been  or  is  to  be  lent  again  and  is  secured  by  a  new 
ttiortgage.  —  The  redeemed  mortgage  obUgations,  debentures,  or  bonds  turned  into 
the  treasury  shall  be  stamped  by  the  official  comptroller  and  the  cashier  with  a 
special  stamp,  and  can  be  put  into  circulation  again  only  with  the  previous  authority 
of  the  Board  of  Directors  of  the  Bank  and  of  the  official  comptroller,  and  in  no 
case  shall  the  limits  fixed  for  the  total  issue  be  exceeded.  —  If  these  certificates  shall 
be  redeemable  by  drawings,  they  shall  be  included  in  the  subsequent  drawings ;  — 
d)  The  mortgage  obligations,  debentures,  or  bonds,  whether  registered  or  payable 
to  bearer,  shall  have  the  force  of  public  instruments  upon  which  a  final  order 
of  sale  has  issued,  in  order  to  permit  the  recovery  from  the  bank  by  compulsory 
process  of  the  principal  and  interest  after  maturity.  —  These  certificates  shall  be 
specially  secured,  as  to  principal  and  interest,  by  aU  the  property,  both  real  and 
personal,  constituting  the  assets  of  the  bank,  and,  in  addition,  by  the  real  property 
mortgaged  as  security  for  the  loans  made.  —  The  person  presenting  mortgage 
obligations,  debentures,  or  bonds  payable  to  bearer,  or  their  coupons,  shall  be  re- 
cognized as  the  owner  thereof.  —  No  judicial  or  extrajudicial  opposition  by  a  third 
party  to  the  payment  of  these  securities  shall  be  admitted,  unless  the  complainant 
shall  have  fulfilled  the  formalities  provided  by  law  to  permit  payment  being  withheld 
of  certificates  of  the  public  debt,  or  their  coupons,  payable  to  bearer.  —  No  person 
shall  be  recognized  as  the  owner  of  registered  mortgage  obUgations,  debentures,  or 
bonds,  other  than  the  person  in  whose  name  the  same  may  be  registered.  In  case  of 
the  transfer  of  the  right  to  the  payment  of  interest  or  principal,  in  order  to  make 
the  payment  legal,  it  shall  be  necessary  that  the  transfer  or  the  receipt  be  signed 
by  the  person  in  whose  name  they  are  registered. 

Chapter  VI.     Duration  of  the  Bank,  date  on  which  it  is  to  begin 
business,  and  the  board  of  directors. 

9.  The  "Territorial  Bank  of  Cuba"  shaU  be  governed  and  managed  by  a  Board 
of  Directors  to  consist  of  the  number  of  members  which  the  by-laws  may  determine. 
The  Chairman  and  one-half  of  the  directors  and  employees  shaU  be  Cuban  citizens. 

10.  The  "Territorial  Bank  of  Cuba"  shall  begin  business  six  months  after 
obtaining  the  concession.  If  this  condition  shall  not  be  compUed  with  and  the  capital 
stock  referred  to  in  the  first  article  of  this  Law  shaU  not  have  been  subscribed  and 
paid  up,  the  Executive  Power  shaU  withdraw  the  authorization  and  the  benefits 
thereby  conferred. 

Chapter  VII.     General  provisions  of  the  by-laws. 

11  The  by-laws  which  the ' '  Territorial  Bank  of  Cuba' '  may  submit  to  the  Govern- 
ment for  approval  at  the  time  application  for  authority  to  establish  the  same  is 
made  shaU  specify:  a)  The  manner  and  form  in  which  the  real  property  upon  which 
mortgage  loans  are  made,  is  to  be  appraised;  —  b)  The  kind  of  properties  which 
it  is  proposed  to  exclude  from  mortgage  loans,  and  the  maximum  and  mmimum 
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amount  it  may  lend  according  to  the  nature  of  such  real  property;  —  o)  The  maximum 
amount  that  may  be  allowed  a  single  borrower;  — d)  The  schedules  and  tables  for 
the  calculation  of  annual  payments;  —  e)  The  form  of  and  conditions  governing 
advance  payments;  —  f)  The  period  to  elapse  between  the  payment  of  annual 
instalments  by  the  borrowers  and  the  payment  of  interest  on  the  principal  by  the 
bank;  —  g)  The  form  of  issue  and  redemption  and  the  manner  of  repayment  of 
mortgage  obligations,  debentures  or  bonds;  —  h)  The  form  and  proportion  in  which 
its  reserve  fund  is  to  be  constituted,  cases  in  which  it  is  to  be  dissolved,  and  the 
method  and  conditions  governing  its  liquidation;  —  i)  The  bonds  and  other  guaran- 
ties it  may  require  of  its  managers,  as  well  as  the  method  of  their  appointment,  and 
the  adoption  of  resolutions  by  its  Board  of  Administration;  —  j)  The  right  of  the 
mortgagors  to  take  up  their  indebtedness  for  the  amount  offered  within  a  period 
of  not  less  than  thirty  days,  if  the  bank  shall  assign  the  same  to  a  third  party. 

Chapter  VIII.     Of  the  regulations  and  supplementary  authorization 
for  the  execution  of  this  Law. 

12.  On  the  recommendation  of  the  Secretary  of  Agriculture,  Commerce  and 
Labor,  and  of  the  Secretary  of  the  Treasury,  organic  regulations  shall  be  promulgated, 
determining  the  conditions  governing  the  supervision  of  the  accounting  and  manage- 
ment of  the  bank,  and  the  issue  by  it  of  mortgage  obUgations,  debentures,  or  bonds, 
as  well  as  the  special  schedule  of  contributing  charges,  or  of  fees  to  be  allowed  to  public 
officials  for  their  services  in  acts  or  transactions  connected  with  the  creation  or 
operation  of  the  bank,  an  effort  being  made  to  have  these  items  reduced  to  the  lowest 
rates  strictly  essential  for  the  maintenance  of  the  necessary  services. 

13.  AJl  laws,  decrees,  military  orders,  regulations,  and  provisions,  especially, 
those  of  the  Code  of  Commerce,  in  so  far  as  they  may  be  in  confUct  with  the  provisions 
of  this  Law,  are  hereby  repealed. 

Therefore,  I  order  that  this  Law  be  enforced  and  executed  in  all  its  parts. 
Done  at  the  Presidential  Palace,  in  Havana,  the  twentieth  day  of  July,  1910. 
F.  P.  Machado, 
Secretary  of  Agriculture,  Commerce  Jose  M.  Gomez, 

and  Labor. 


Decree  of  Concession  of  September  19,   1910. 
Decree  No.  864. 

Whereas,  the  Congress  of  the  Republic  has  passed,  and  I  have  sanctioned,  the 
Law  of  July  20  th  last  authorizing  the  Executive  Power  to  create  an  institution 
of  credit,  to  be  called  the  Territorial  Bank  of  Cuba,  and  estabhshing  the  requisites, 
rights  and  obUgations  to  govern  its  creation,  operations,  conditions  and  the  guaran- 
ties for  mortgage  loans,  the  issue  of  obhgations,  debentures  or  bonds,  its  duration, 
the  board  of  directors  and  the  by-laws  of  the  said  institution. 

Whereas,  by  my  Decree  No.  621  of  the  same  date,  I  granted  a  period  of  forty- 
five  consecutive  days  for  the  presentation  of  applications,  to  be  accompanied  by  the 
by-laws  referred  to  in  Article  1 1  of  the  said  Law,  for  the  estabhshment  of  the  said  bank. 

Whereas,  upon  the  expiration  of  the  above  mentioned  period  at  twelve  o'clock 
midnight  of  the  sixth  instant,  five  applications  had  been  submitted  for  the  con- 
cession in  question. 

Whereas,  in  order  to  make  the  best  choice  therefrom,  I  appointed  a  commission 
consisting  of  the  Secretary  of  Agriculture,  Commerce  and  Labor,  and  Messrs.  Edmund 
Vaughan  and  Hermann  Upmann,  both  bankers  of  this  city,  to  examine  the  same 
and  to  submit  a  report  to  me,  after  the  proper  consideration,  on  the  merits  of  the 
respective  applications,  with  their  recommendations. 

Whereas,  the  said  commission  performed  its  task  in  a  satisfactory  manner  and 
examined  in  detail  the  proposals,  reporting  that  three  of  them  should  be  rejected, 
because  they  proposed  to  give  to  the  institution  too  great  a  scope  and  exceeded  the 
limitations  imposed  by  the  Law  and  the  purposes  sought  to  be  attained  by  the  same, 
and  that  the  other  two  were  more  in  accord  with  the  spirit  of  the  said  Law,  although 
one  of  them  included  in  its  by-laws  some  inacceptable  provisions,  for  aU  of  which 
reasons  it  was  advisable  to  give  the  preference  to  the  only  remaining  proposition. 
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inasmuch  as  it  conformed  to  the  general  provisions  on  the  subject  and  the  special 
provisions  of  the  said  Law. 

Whereas,  this  last  proposition  was  made  and  submitted  by  Mr.  Jos6  Marimon 
y  Juliach,  as  President,  and  in  the  name  and  on  behalf  of  the  "Credito  Hipotecario 
Cubano",  a  joint  stock  company  duly  registered  in  the  Commercial  Registry. 

Whereas,  although  it  is  recommended  in  the  report  by  me  requested  and  ob- 
tained as  above  shown  that  preference  be  given  to  the  proposition  submitted  by 
the  "Credito  Hipotecario  Cubano",  it  is  a  fact  that  the  recommendation  is  also  made 
therein  to  the  Executive  Power  that  such  privilege  should  be  granted  only  with 
the  specific  obhgation  that  the  said  company  accept  certain  provisions  contained  in 
the  report. 

Now,  therefore,  by  virtue  of  the  powers  vested  in  me  and  the  special  powers 
conferred  upon  me  by  the  Law  of  July  20,  in  accordance  with  the  ends  of  the  latter 
and  in  pursuance  of  the  provisions  of  my  Decree  No.  621,  and  the  recommendations 
of  the  commission  above  mentioned,  I  hereby  resolve: 

1.  To  grant  special  authorization  to  the  "Credito  Hipotecario  Cubano",  a  joint 
stock  company,  to  establish  the  credit  institution  to  be  called  "Banco  Territorial 
de  Cuba",  referred  to  in  the  Law  of  July  20th  of  this  year  with  the  privileges  of 
the  latter  and  under  the  requisites,  rights  and  obligations  thereby  estabhshed. 

2.  To  approve  the  by-laws  submitted  by  the  said  Credito  Hipotecario  Cubano, 
which  shall  be  pubhshed  in  full  in  the  same  issue  of  the  Official  Gazette  of  the  Re- 
public of  Cuba  in  which  this  Decree  may  be  inserted  for  its  promulgation^). 

3.  The  grantee  company  is  obliged  to  apply  its  capital  and  assets  to  the  opera- 
tions specified  in  Chapter  III,  article  6,  of  the  Law,  under  subdivisions  A,  B,  C,  D, 
E  and  P,  and  to  such  other  financial  negotiations  that  its  board  may  determine  in 
accordance  with  the  character  and  spirit  which  the  Law  imposes  on  this  institution. 

4.  It  shall  take  care  that  a  good  part  of  its  capital  lent  on  mortgage  shaU 
represent  loans  on  rural  property. 

5.  The  grantee  company  shall  deduct  annually  from  its  profits  at  least  five 
percent,  to  constitute  its  reserve  fund.  Upon  this  reserve  fund  reaching  fifty  per  cent. 
of  the  corporate  capital,  this  obhgation  will  cease;  but  if  for  any  reason  whatsoever 
it  should  faU  below  the  fifty  per  cent.,  then  the  five  per  cent,  will  again  be  deducted 
from  the  profits  above  mentioned. 

6.  The  company  shall  pubhsh  in  the  Havana  newspapers  having  the  largest 
circulation  a  semi-annual  balance  sheet,  which  may  be  examined  and  verified  by 
the  official  comptroller. 

7.  The  Territorial  Bank  of  Cuba  cannot  merge  with  other  institutions,  although 
it  may,  nevertheless,  incorporate  other  institutions,  which  shall  become  subject 
to  the  fundamental  conditions  governing  the  said  bank. 

8.  By  the  mere  act  of  commencing  its  operations  within  six  months  from 
this  date,  in  accordance  with  the  provisions  of  Art.  9  of  the  Law,  the  Territorial 
Bank  of  Cuba  shall  be  understood  to  have  expressly  accepted  the  provisions  of  this 
decree,  without  the  necessity  of  other  proof. 

9.  The  Secretary  of  Agriculture,  Commerce  and  Labor  and  the  Secretary  of 
the  Treasury  shall  proceed  to  prepare  and  submit  to  me,  as  soon  as  possible,  the 
Organic  Regulations  for  the  application  of  the  Law  of  July  20th,  which  are  to  be 
published  in  accordance  with  the  provisions  of  art.  12  of  the  said  Law  and  which 
must  comprise  all  the  proper  provisions  in  accordance  with  the  nature  of  the  matter 
as  well  as  those  specifically  provided  by  the  said  article. 

Presidential  Palace,  Havana,  September  19,  1910. 

Rafael  Martinez  Ortiz,  Jo se^M.  Gomez, 

Secretary  of  Agriculture,  Commerce  President, 

and  Labor. 


1)  The  by-laws  referred  to  in  this  article  are  those  submitted  to  the  Executive  Power  at 
the  time  of  bidding  for  the  concession,  and  were  published  in  the  same  issue  of  the  Official  Gazette 
which  contains  this  Decree;  but  after  that,  under  the  law  of  February  21,  1911,  by  which  the 
Law  of  July  20,  1910,  was  amended  at  the  request  of  the  grantee  company,  new  by-la,ws  were 
submitted  to  the  Executive  for  approval,  and,  upon  being  approved,  were  pubhshed  in  the 
Official  Gazette  of  March  1,  1911.  The  latter  are  the  by-laws  governing  the  Territorial  Bank 
of  Cuba  and  are  inserted  hereinafter. 
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Law  of  February  31,  1911. 

Art.  1.  The  Territorial  Bank  of  Cuba  shall  have  the  power  to  issue  foreign 
series  of  obligations  or  bonds  to  bearer  in  representation  of  the  loans;  the  obligations 
or  bonds  shall  enjoy  the  same  rights  and  privileges  as  the  other  bonds  and  obHgations 
which  may  be  issued  by  the  Bank;  but  they  shall  be  redeemable  only  on  the  fixed 
date  stated  thereon,  or  on  the  dates  designated  in  the  table  appearing  on  the  back 
of  each  certificate  of  the  said  series. 

2.  The  amount  of  the  issue  of  these  obUgations  or  bonds  to  bearer  shall  not 
exceed  the  sum  of  the  amounts  lent,  the  net  proceeds  alone  of  the  sale  of  the  said 
obhgations  or  bonds  being  considered  the  amovmt  of  the  issue. 

3.  The  obligations  or  bonds  that  may  be  issued  by  the  bank  cannot  be  utilized 
for  repayment  to  the  Territorial  Bank  of  Cuba  of  the  loans  made  by  it.  The  cer- 
tificates, after  payment  to  the  bearer  thereof,  shaU  be  cancelled  and  cannot  again 
be  placed  in  circulation. 

4.  The  total  or  partial  repayments  which  may  be  made  to  the  Territorial 
Bank  of  Cuba,  on  account  of  mortgage  loans  or  on  account  of  those  made  to  the 
Government,  the  provinces,  municipalities  and  governmental  corporations,  must 
be  made  in  the  same  kind  of  money  as  the  loans  were  made  and  on  the  corresponding 
dates  respectively. 

5.  The  funds  which  may  be  derived  from  advance  payments  upon  loans  by 
the  debtors,  as  well  as  those  derived  from  the  maximum  indemnity  of  three  per 
centum  in  such  cases,  shaU  be  applied  by  the  board  of  administration  in  accordance 
with  the  provisions  of  the  by-laws  of  the  bank,  until  the  dates  of  the  amortization 
of  the  obligations  or  bonds  issued  on  account  of  these  loans. 

6.  The  by-laws  of  the  bank  may  stipulate  the  conditions  under  which,  as  an 
exception,  mortgage  loans  may  be  made  on  urban  estates  in  sums  exceeding  fifty 
per  centum  of  the  value  of  the  real  property ;  but  in  no  case  shall  these  loans  exceed 
seventy  per  centum  of  the  said  value,  nor  shall  the  interest  exceed  that  fixed  for 
ordinary  loans. 

7.  The  Law  of  July  20,  1910,  and  all  other  laws,  orders,  decrees,  regulations 
and  provisions  in  force  are  hereby  repealed  in  so  far  as  they  conflict  with  the  pro- 
visions of  this  Law,  and  the"CreditoHipotecario  Cubano"  shall  include  the  provisions 
of  this  Law  in  the  amendments  which  it  may  make  in  the  by-laws  which  were  approved 
by  the  Executive  Power  of  the  Republic  for  the  Territorial  Bank  of  Cuba  at  the 
time  the  concession  for  the  said  Territorial  Bank  of  Cuba  was  granted  by  the  Decree 
of  September  19,  1910;  and  the  said  Territorial  Bank  of  Cuba  shaU  commence 
business  thirty  days  after  the  pubHcation  of  this  Law  in  the  Official  Gazette  of  the 
Republic. 

8.  This  Law  shall  go  into  effect  from  the  date  of  its  publication  in  the  Official 
Gazette  of  the  RepubUc. 

Therefore,  I  order  that  this  Law  be  complied  with  and  executed  in  all  its  parts. 


By-laws  of  the  Territorial  Bank  of  Cuba. 


Chapter  I.    The  Territorial  Bank  of  Cuba. 

Art.  1.  There  is  hereby  created  a  corporation  as  a  credit  institution,  named 
the  "Territorial  Bank  of  Cuba". 

2.  The  paid  up  capital  stock  of  this  Bank  shall  be  five  million  dollars,  official 
currency,  represented  by  fifty  thousand  shares  of  one  hundred  dollars,  official 
currency,  each. 

3.  The  said  bank  shall  have  the  power  under  the  law  to  issue  for  a  period  of 
60  years  mortgage  obUgations,  debentures  or  bonds  upon  the  basis  of  loans  to  the 
owners  of  real  property  situated  in  the  RepubHc,  secured  by  mortgages  and  redeem 
able  in  short  or  long  periods. 

4.  During  the  60  years  that  the  Territorial  Bank  of  Cuba  shall  enjoy  this  ex- 
clusive power,  no  association,  company,  or  bank  shall  be  permitted  to  issue  mortgage 
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obligations,  debentures  or  bonds  as  an  institution  of  intermediary  credit,  without 
prejudice  to  direct  debtors  being  permitted  to  do  so  personally  or  through  the  me- 
diation of  persons  in  whom  they  trust. 

Chapter  II.    Pre-requisites  for  its  establishment. 

5.  Upon  the  approval  of  these  by-laws  by  the  Executive  Power  of  the  Repubhc, 
and  upon  compUance  with  the  conditions  of  the  respective  authorization,  the  Terri- 
torial Bank  of  Cuba  shall  be  definitely  constituted. 

The  Territorial  Bank  of  Cuba  shall  have  its  domicile  in  the  city  of  Havana, 
a,nd  shaU  establish  branches  at  least  in  the  capitals  of  the  other  provinces,  and  may 
likewise,  in  addition  thereto,  establish  agencies,  or  appoint  commissions  or  re- 
presentatives abroad. 

An  official  comptroller  to  be  appointed  by  the  President  of  the  Repubhc,  shaU 
be  specially  charged  with  the  duty  of  enforcing  the  provisions  of  the  law  as  well 
as  the  provisions  of  the  decree  of  authorization  and  of  these  by-laws. 

Chapter  III.     Operations  of  the  Territorial  Bank  of  Cuba. 

6.  The  operations  in  which  the  Territorial  Bank  of  Cuba  shall  engage,  without 
prejudice  to  the  employment  of  aU  or  part  of  its  capital  in  other  banking  operations, 
shall  be  the  following:  a)  To  make  loans  on  first  mortgages  on  real  property  duly 
recorded  in  the  Registry  of  Property,  in  sums  not  exceeding  one-half  of  the 
appraised  selling  value  thereof,  repayable  on  long  terms  in  annual  or  semi-annual 
payments,  or  on  short  terms,  with  or  without  provision  for  amortization.  A  first 
mortgage  shall  likewise  be  considered  one  which  secures  a  loan  made  for  the  re- 
payment of  previously  recorded  loans  on  the  property  mortgaged.  —  The  by-laws 
of  the  bank  may  set  forth  the  conditions  under  which  mortgage  loans  may  be  made, 
exceptionally,  on  urban  property,  in  sume  exceeding  50%  of  the  value  of  the  real 
property;  but  in  no  case  shall  such  loans  exceed  70%  of  such  value,  nor  shall  the 
interest  exceed  that  fixed  for  ordinary  loans;  —  b)  To  acquire  credits  secured  by 
existing  mortgages  which  comply  with  the  conditions  set  forth  in  subdivision  a) 
hereof ;  —  c)  To  make  loans  to  municipahties  and  official  corporations  of  the  State, 
legally  authorized  to  contract  loans,  in  the  sums  which  their  respective  authorizations 
permit,  even  though  without  mortgage,  provided  the  repayment  of  principal  and 
interest  shall  be  secured  by  the  necessary  permanent  revenues  of  such  bodies;  —  d)  To 
acquire  and  discount  the  credits  of  the  State,  the  provinces,  municipalities  and 
civil  corporations,  provided  such  credits  are  secured  in  the  manner  mentioned  in  the 
foregoing  paragraph.  These  transactions  and  those  mentioned  in  the  preceding 
paragraph  shall  be  carried  out  with  the  corporate  capital  or  by  means  of  the  obli- 
gations, debentures  or  bonds  of  a  special  series;  —  e)  By  virtue  of  the  transactions 
above  enumerated,  and  within  the  hmits  of  the  sums  referred  to,  to  issue  mortgage 
bonds,  debentures  or  obhgations,  or  other  securities,  redeemable  on  fixed  dates  or 
by  drawings,  with  premiums  payable  at  the  time  of  redemption.  —  It  shall  also 
have  the  power  to  issue  foreign  series  of  obhgations  or  debentures  payable  to  bearer 
in  representation  of  the  loans ;  these  obhgations  or  debentures  shall  enjoy  the  same 
rights  and  privileges  as  the  other  obligations  or  debentures  issued  by  the  Bank, 
but  this  paper  shall  be  redeemable  only  on  the  specific  date  determined  therein, 
or  on  the  dates  indicated  in  the  invariable  table  appearing  on  the  back  of  each 
certificate  of  such  series.  —  The  amount  of  the  issue  of  the  these  obhgations  or 
debentures  payable  to  bearer  shall  not  exceed  the  amount  of  the  sums  lent,  and 
such  amount  shaU  be  considered  only  the  net  proceeds  from  the  sales  of  such  obh- 
gations or  debentures;  —  f)  To  negotiate  the  said  mortgage  obhgations,  debentures 
or  bonds  and  to  make  loans  or  open  credit  accounts  on  such  securities. 

Chapter  IV.    Conditions  of  and  security  for  mortgage  loans. 

7.  Mortgage  loans  made  by  the  Territorial  Bank  of  Cuba  shah  be  subject  to 
the  following  conditions :  a)  No  loan  shall  be  made  unless  fuUy  secured  by  a  mortgage 
on  real  property,  the  value  of  which  is  at  least  double  the  amount  of  the  loan.  - —  In 
the  event  of  the  existence  of  prior  recorded  hens  on  the  property  sought  to  be  mort- 
gaged, the  loan  cannot  be  made  unless  a  sum  be  withheld  sufficient  to  cover  the  pria- 
cipal  and  interest  or  the  charges  of  the  hens  in  question.  —  A  loan  may  likewise 
be  made  if  there  exist  other  recorded  creditors,  provided  the  latter  waive  their 
B   15,  3  17 
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rights  of  priority  in  legal  form  and  record  their  waiver  in  the  Registry  of  Property; 

—  b)  Loans  shall  be  made  in  cash  and  at  a  rate  of  interest  which  shall  not  exceed 
7  per  cent,  per  annum;  —  c)  The  annual  payments  on  loans  shaU  never  exceed  the 
net  income  from  the  mortgaged  property.  —  This  annual  cash  payment  to  be  made 
by  mortgage  debtors  shall  consist  of  the  following  items:  For  interest:  The  sum 
equal  to  one  year's  interest,  at  the  rate  stipulated  in  the  loan  contract.  —  For 
amortization:  The  sum  necessary  to  pay  off  the  principal  of  the  loan  in  the  given 
number  of  years.  —  For  commission  and  expenses :  A  sum  which  shaU  not  exceed 
1  per  cent,  of  the  loan,  beginning  with  the  second  year;  —  d)  Debtors  may  at  any 
time  repay  all  or  part  of  the  principal  of  the  loan,  provided  the  sum  repaid  is  some 
multiple  of  one  hundred.  —  Total  or  partial  repayments  on  account  of  mortgage 
loans  made  to  the  Territorial  Bank  of  Cuba,  as  well  as  on  account  of  those  negotiated 
with  the  State,  provinces,  municipaUties,  or  civil  corporations,  must  be  made  in  the 
paoney  in  which  the  loans  were  made  and  on  the  proper  respective  dates.  —  Debtors 
shall  in  addition  pay  in  such  case  the  compensation  which  the  Board  of  Directors  of 
the  bank  may  determine,  provided  that  such  compensation  shall  never  exceed  3  per 
cent,  of  the  principal  repaid  in  advance.  —  The  funds  derived  from  payments  on 
loans  made  by  debtors  in  advance,  as  well  as  those  derived  from  the  maximum 
compensation  of  3  per  cent,  in  this  case  provided,  shall  be  applied  by  the  Board  of 
Administration  in  accordance  with  the  provisions  of  these  by-laws,  until  and  up 
to  the  date  of  the  redemption  of  the  obHgations  or  debentures  issued  by  virtue  of 
such  loans;  — ■  e)  Every  semi-annual  or  annual  payment  not  made  promptly  at 
maturity  shall  be  charged  with  interest  at  the  rate  of  1  per  cent,  per  annum  from 
the  date  of  default,  in  addition  to  the  interest  stipulated  in  the  loan.  The  net  amounts 
shall  also,  ipso  facto,  bear  the  same  rate  of  interest,  without  the  necessity  of  any 
notice  whatsoever,  from  the  date  the  Bank  may  have  made  such  expenditures;  — 
f)  If  the  principal  of  the  mortgage  loan  or  the  interest  thereon,  or  any  fraction  of 
either  shall  fall  due,  and  the  debtor  should  fail  to  make  payment  within  eight  days 
after  service  of  notice,  the  management  of  the  Bank  may  proceed  to  enforce  payment 
in  accordance  with  the  provisions  of  the  Mortgage  Law  in  force. 

Chapter  V.    Conditions  governing  the  issue  of  mortgage  obligations, 

debentures  or  bonds. 

8.  Mortgage  obligations,  debentures  or  bonds  issued  in  representation  of  the 
loans  made,  shall  be  subject  to  the  following  conditions:  a)  They  may  be  payable 
to  bearer  or  registered  in  the  name  of  the  owner,  and  in  the  latter  case  may  be 
transferred  by  mere  endorsement.  —  The  sum  total  of  such  mortgage  debentures 
which  may  be  put  in  circulation  shall  in  no  case  exceed  the  amount  of  the  respective 
mortgage  loans.  Nor  shall  the  amoiuit  of  special  obligations  in  any  case  exceed 
the  amount  of  the  loans  upon  which  such  obligations  have  been  issued.  —  The 
provisions  of  the  last  two  paragraphs  of  paragraph  e)  of  article  7  of  these  by-laws 
shall  apply  to  the  obligations  or  debentures  of  foreign  series.  —  Each  of  these  certi- 
ficates shall  bear  a  correlative  number  in  the  respective  series,  and  in  no  issue  shall 
certificates  for  a  sum  of  less  than  one  hundred  dollars,  offical  currency,  be  created. 

—  The  certificates  shall  be  signed  and  rubricated  by  the  manager,  the  cashier,  and 
the  official  comptroller,  appointed  by  the  Government.  The  copies  put  in  circu- 
lation shall  be  taken  from  a  principal  register  and  shall  set  forth  the  date,  rate, 
and  manner  of  payment  of  interest,  and  the  date  of  maturity  of  the  principal.  —  The 
signatures  and  rubrics  in  question  may  be  engraved;  but  the  certificates  cannot 
be  put  in  circulation  by  the  Territorial  Bank  of  Cuba  without  the  special  authority 
of  the  official  comptroller  and  the  bank  may,  on  its  part,  have  them  countersigned 
by  the  bankers  undertaking  the  sale  thereof;  —  b)  The  certificates  shall  be  redeemed 
at  par  or  at  a  premium,  either  by  drawings  or  on  fixed  dates,  provided,  however, 
that  the  principal  shall  not  be  demandable  before  the  date  of  maturity.  —  Every 
repayment  shall  include  the  number  of  certificates  necessary  in  order  that  the 
amount  of  the  redemption  may  be  such  that  the  certificates  remaining  in  circulation 
shall  not  exceed  the  unpaid  principal  secured  by  mortgage.  —  When  the  system 
of  drawings  is  adopted  for  redemption,  every  drawing  shall  include  the  number 
of  mortgage  obUgations,  debentures  or  bonds  necessary  to  reduce  the  number  of 
such  documents  remaining  in  circulation  within  the  Hmits  fixed  in  the  law  and 
the  by-laws.  —  The  drawing  of  the  mortgage  obUgations,  debentures  or  bonds 
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to  be  redeemed  in  this  manner,  shall  be  made  in  public,  in  the  presence  of  the  comptroller 
appointed  by  the  Government.  A  list  of  the  numbers  drawn  shall  be  posted  in  the 
domicile  of  the  bank  and  in  the  official  newspaper  and  inserted  in  the  organs  of 
publicity  determined  by  the  by-laws.  —  The  redemption  shall  be  made  not  more 
than  two  months  after  the  date  of  the  drawing.  —  Redemption  by  drawings  shall 
not  apply  to  the  foreign  series;  —  c)  The  obligations  or  debentures  issued  by  the 
Bank  cannot  be  used  for  the  repayment  to  the  Territorial  Bank  of  Cuba  of  the  loans 
made  by  it.  Upon  repayment  to  the  holder  thereof  the  certificates  shall  be  cancelled 
and  cannot  again  be  put  in  circulation;  —  d)  In  the  event  of  the  debtors  making 
payments  in  advance,  the  Board  of  Administration  shall  apply  the  funds  derived 
from  the  repayments  and  the  maximum  indemnity  of  3  per  cent.,  either  in  the  pur- 
chase on  the  stock  exchange  of  the  mortgage  obhgations,  debentures  or  bonds 
of  the  Bank  or  in  mortgage  loans,  or  in  the  purchase  of  bonds  of  the  Governments 
of  the  United  States  of  America,  France,  Germany,  England  or  Cuba,  or  in  loans 
guaranteed  by  such  Governments,  as  well  as  in  loans  secured  by  the  pledge  of  such 
bonds,  or  of  the  mortgage  obhgations,  debentures  and  bonds  of  the  Bank.  —  The 
securities  above  mentioned  shall  not  be  bought  if  they  are  quoted  above  par,  and 
the  price  of  the  mortgage  securities  purchased  on  the  stock  exchange  shall  not 
exceed  the  average  net  price  at  which  sold,  unless  the  Board  of  Administration  shall, 
in  either  case,  specially  authorize  their  purchase;  —  e)  Mortgage  obhgations,  deben- 
tures or  bonds,  whether  registered  in  the  name  of  the  owner  or  payable  to  bearer, 
shall  have  aU  the  value  of  an  authenticated  instrument  upon  which  a  final  judgment 
of  award  has  been  rendered,  to  permit  recovery  from  the  bank  by  compulsory  pro- 
cess, of  principal  and  interest  from  the  date  of  maturity.  —  The  securities  above 
mentioned  shall  be  specially  guaranteed,  with  regard  to  principal  and  interest,  by 
all  the  property,  both  real  and  personal,  constituting  the  assets  of  the  Bank,  and 
in  addition,  the  real  property  mortgaged  under  the  loans  made.  —  The  holders  of 
the  mortgage  obhgations,  debentures,  or  bonds,  payable  to  bearer  shall  be  recognized 
as  the  owners  thereof,  and  the  person  presenting  the  coupons  of  the  said  securities 
shall  be  considered  their  owner.  —  No  opposition  to  the  payment  of  these  securities 
by  a  third  person,  either  judicial  or  extra-judicial,  shall  be  entertained,  unless  such 
party  shall  have  complied  with  the  formalities  prescribed  by  law  for  the  protection 
of  the  right  to  receive  the  payment  of  bonds  of  the  public  debt  payable  to  bearer 
or  of  the  coupons  of  the  same.  —  No  one  shall  be  recognized  as  the  owner  of  registered 
mortgage  obligations,  debentures  or  bonds,  but  the  person  in  whose  name  they 
appear.  —  In  case  of  the  transfer  of  the  payment  of  the  principal  or  interest,  it  shaU 
be  necessary,  in  order  to  estabUsh  payment,  that  the  transfer  or  receipt  be  signed 
by  the  registered  holder. 

Chapter  VI.    Duration   of  the  bank,   date  on  which  it  is  to  begin 
business,  and  the  board  of  directors. 

9,  1)  The  Territorial  Bank  of  Cuba  shall  be  managed  and  governed  by  a  board 
of  directors  or  board  of  administration  to  consist  of  not  more  than  eleven  mem- 
bers, to  be  elected  from  among  the  stockholders  of  the  bank  holding  not  less 
than  one  hundred  shares  each  for  a  term  of  six  years,  and  the  members  of  the 
said  board  shall  be  appointed  and  removed  by  the  ordinary  General  Meeting  of 
stockholders. 

The  directors  forming  the  first  Board  of  Administration  shall  hold  office  until 
the  Board  to  be  elected  at  the  ordinary  general  meeting  of  stockholders,  to  be  held 
in  1916,  shall  be  uistalled,  and  the  date  the  new  Council  is  to  enter  upon  its  duties 
shall  be  determined  thereat. 

From  this  date  the  renewal  in  question  shall  take  place  every  year  by  electmg 
a  number  of  members  sufficient  to  provide  that  no  director  shall  hold  office  for 

more  than  six  years.  ,    ,     .        ,      j-    ^  r-  i    n  i. 

The  outgoing  directors  of  this  new  board  during  the  first  five  years  shall  be 
designated  by  lot,  and  upon  the  expiration  of  such  period  they  shall  retire  ui  the 

order  of  length  of  service.  „,,..,     ,.        ,    „  ,       ^-  ■^^     <■ 

The  directors  or  members  of  the  Board  of  Admuustration  shall  be  ehgible  tor 

The  Board  may  provisionally,  until  the  approval  of  the  next  general  meeting 
of  stockholders,  by  resolution  complete  its  membership,  and  m  the  event  of  a  va- 

17* 
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cancy  occurring  by  death,  resignation  or  otherwise,  the  Board  shall  have  the  power 
to  fiU  the  vacancy  of  any  director  whatever  for  the  unexpired  period  of  his  term. 

A  director  appointed  in  the  place  of  one  whose  term  of  office  shall  not  have 
expired,  shall  hold  office  only  for  the  unexpired  portion  of  the  term  of  the  director 
replaced. 

The  directors  are  not  personally  hable  for  the  operations  of  the  company,  and 
shall  be  held  liable  only  for  the  duties  incumbent  upon  them  under  these  by-laws 
as  such  directors. 

The  Board  shall,  every  year,  after  the  ordinary  general  meeting  of  stockholders, 
in  accordance  with  the  law,  appoint  from  among  its  members  a  president  and  a  vice- 
president,  who  shall  also  be  the  President  and  Vice-President  of  the  Bank. 

In  the  event  of  the  absence  of  the  President  and  Vice-President,  the  Board 
shall  appoint  one  of  its  members  to  act  temporarily  as  President. 

The  President  and  one-half  of  the  Directors  and  employees  of  the  Bank 
shall  be  Cuban  citizens. 

2)  The  Board  of  Administration  shall  have  the  fullest  powers  to  enable  it  to  act 
in  the  name  of  the  Bank  and  to  perform  any  acts  and  operations  connected  with 
the  object  thereof,  and  to  manage  or  administer  its  affairs,  and,  priacipaUy: 

a)  To  authorize  any  kind  of  mortgage  loans,  credits,  and  advances;  to  determine 
the  conditions  thereof  and  decide  as  to  any  extensions  which  may  be  granted. 

b)  To  issue,  sell,  or  negotiate  any  mortgage  obligations  or  special  obKgations, 
or  dispose  thereof  in  any  other  manner,  under  the  conditions  set  forth  in  these  by- 
laws, and  any  others  which  it  may  consider  proper. 

c)  To  enter  into,  modify  or  rescind  any  contract,  agreement,  or  settlement 
whatsoever. 

d)  To  apply  for  and  accept  concessions  and  modifications  thereof  of  any  kind, 
and  contract,  with  this  end  in  view,  obligations  and  engagements  of  any  kind,  and 
give  such  bonds  as  may  be  necessary  to  this  end. 

e)  To  place  the  disposable  funds  of  the  Bank,  as  well  as  the  sums  derived  from 
deposits  or  accounts  current,  and  to  provide  for  the  application  of  reserve  funds 
of  any  class. 

f)  To  sign,  endorse,  draw,  accept,  and  pay  commercial  paper  of  any  kind, 
notes,  checks,  bills  of  exchange  and  certificates  of  deposit,  and  to  give  bonds  or 
undertaMngs  of  any  kind  whatsoeyer. 

g)  To  furnish  all  kinds  of  cash  or  other  bonds,  in  favor  of  third  persons,  and 
to  this  end  give  any  kinds  of  guarantees  necessary. 

h)  To  make  all  kinds  of  conversions,  recoveries,  and  alienations  of  any  funds, 
revenues,  credits,  annuities,  property  and  securities  belonging  to  the  Bank  with 
or  without  guaranty. 

i)  To  contract  loans,  under  mortgage  security  or  otherwise,  in  any  form  what- 
soever, in  the  sums  which  may  be  considered  necessary  to  provide  for  the  needs 
and  business  of  the  Bank;  to  fix  the  amount  thereof  and  determine  the  nature, 
form,  guaranty,  and  conditions  of  the  issue  and  redemption  of  the  obligations,  and 
other  securities  representing  such  loans  which  it  may  issue  or  make. 

j)  To  turn  into  cash  annuities  of  all  kinds,  either  by  negotiations  or  loans, 
or  in  any  other  manner;  to  collect  sums  due  and  payable  to  the  Bank,  and  to  make 
concessions  of  all  kinds  on  cash  or  other  security,  issuing  the  necessary  receipts 
or  acknowledgments. 

k)  To  issue  provisions  regarding  all  kinds  of  agreements,  compromises,  obli- 
gations, transfers  of  public  or  other  securities,  the  purchase  of  credits  or  other  in- 
corporeal rights,  and  the  assignment  or  disposition  thereof,  with  or  without  security, 
and  the  performance  of  the  same. 

1)  To  cause  to  be  levied  or  dissolved,  attachments  on  real  or  personal  property, 
to  make  and  authorize  oppositions,  mortgage  entries,  or  records,  as  well  as  aU 
kinds  of  waivers  and  cancellations  of  privileges,  mortgages  or  other  real  and  personal 
rights,  rights  of  action  and  guaranties,  with  or  without  remuneration,  and  in  the 
latter  case,  reserving  legal  exigencies  or  necessity,  the  dehberations  of  the  Board 
shall  relate  only  to  the  regulation  of  the  interior  service  of  the  Bank;  provided, 
however,  that  the  persons  entrusted  with  the  execution  of  its  resolutions  shall  not 
be  required  to  obtain  a  copy  of  the  minutes  of  such  deliberations,  inasmuch  as  all 
the  acts  relating  to  these  several  objects  shall  be  authorized  when  they  bear  the 
signatures  of  the  members  of  the  Board,  or  of  one  of  them  and  of  a  delegate  of  the 
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Board,  who  shall  not  be  required  to  prove  any  of  the  deliberations,  resolutions  or 
authorizations  of  the  Board  relating  to  such  points. 

m)  To  authorize  and  prosecute  judicial  proceedings,  either  as  plaintiff  or  defen- 
dant, and  to  represent  the  Bank  in  any  civil,  criminal,  contentious-administrative, 
administrative  or  other  proceedings  with  power  to  treat,  compromise,  and  biad 
itself  with  regard  to  the  interests  of  the  Bank. 

n)  To  authorize  the  creation  of  offices,  branches,  agencies,  and  delegations. 

o)  To  purchase,  assign,  sell  and  exchange  any  kind  of  personal  or  real  property, 
and  real  and  personal  rights;  to  accept,  assign,  delegate  or  transfer  personal  or  real 
guaranties;  and  to  enter  into  and  accept  lease  contracts,  with  or  without  a  promise 
of  sale,  and  recordable  or  not  in  the  Registry  of  Property. 

p)  To  mortgage  any  real  property  of  the  Bank  and  to  agree  in  a  proper  case 
to  any  kinds  of  antichresis  and  substitutions,  and  to  give  any  kind  of  pledges  or 
other  real  or  personal  guaranties,  of  whatsoever  class,  and  make  subrogations  of 
all  kinds,  with  or  without  security. 

q)  To  contract  insurance  of  any  kind. 

r)  To  call  general  meetings  and  to  prepare  the  accounts  to  be  submitted  to 
the  same,  as  weU  as  the  propositions  to  be  discussed,  including  such  as  relate  to  an 
increase  or  reduction  in  the  capital  stock,  amendments  of  the  by-laws,  the  extension 
of  the  duration,  or  in  a  proper  case,  the  earlier  dissolution  of  the  Bank,  or  the  merger 
or  combination  of  the  same  with  one  or  more  other  entities. 

s)  To  propose  the  amount  of  the  dividends  to  be  distributed. 

t)  To  interest  the  Bank  with  or  through  any  other,  in  the  manner  which  it  may 
deem  advisable,  in  any  operation  or  enterprise  bearing  a  relation  to  the  business 
authorized  by  these  by-laws,  including  the  subscription  to  or  purchase  of  stocks, 
bonds,  or  other  securities;  to  join  in  the  organization  of  companies,  or  to  take  any 
kind  of  participation  whatsoever  with  regard  to  the  same  business,  and  to  invest 
the  assets  and  rights  of  the  Bank  therein  under  the  conditions  which  may  be  deemed 
advisable. 

u)  To  appoint  and  remove  all  officers,  representatives,  delegates,  agents  and 
employees  of  the  Bank,  and  to  determine  their  powers,  emoluments,  salaries  and 
compensation. 

v)  To  represent  the  Bank  before  third  persons  and  before  pubhc  or  private 
administrative  bodies. 

w)  To  comply  with  all  formalities  necessary  in  order  to  conform  to  the  provisions 
of  laws  of  any  foreign  country,  or  in  relation  with  governments  and  public  officials 
and  private  corporations,  and  to  designate  all  agents  who,  under  the  laws  of  such 
countries,  may  represent  the  Bank  before  the  local  authorities,  in  order  to  execute 
the  resolutions  of  the  Board  or  see  to  their  execution. 

x)  To  adopt,  enact,  amend  and  revoke  such  resolutions  as  it  may  deem  proper 
for  the  execution  of  the  by-laws  and  the  administration  and  fulfilment  of  the  pur- 
poses of  the  Bank. 

The  powers  specified  are  indicative  and  not  limitative,  as  the  Board  shall  have 
the  fullest  powers  for  the  management  and  administration  of  all  corporate  business. 

3)  The  Board  of  Administration  may  delegate  aU  or  part  of  its  powers  to  one 
or  more  of  its  members,  or  to  one  or  more  managers,  even  though  appointed  from 
without  its  membership. 

The  Board  shall  fix  and  determine  the  powers  of  the  delegated  members  or 
managers,  and  shall  likewise,  if  necessary,  fix  the  number  of  registered  shares  the 
latter  must  hold,  which  shares  shall  remain  on  deposit  in  the  treasury  of  the  Bank. 

It  shall  Hkewise  fix  the  fees  of  the  delegated  members  or  managers,  which 
shall  be  charged  to  General  Expenses,  as  well  as  the  traveUing  expenses  and  daily 
and  necessary. 

The  Board  may  likewise  confer  special  powers  of  attorney  upon  such  persons 
as  it  may  deem  proper,  for  a  specific  object;  but  it  may  grant  general  powers  of 
attorney  for  actions  at  law  to  one  or  more  persons. 

4)  Three  of  the  members  of  the  Board  resi^g  in  Paris  shall  form  the  Committee 
of  the  Territorial  Bank  of  Cuba,  and  this  Committee  shall  be  consulted: 

a)  Upon  the  increase  or  reduction  of  the  capital  stock. 

b)  Upon  the  amount  of  the  dividends  to  be  declared  and  reserve  fund  to  be 
constituted. 

c)  Upon  loans  exceeding  the  amoimt  of  $200  000  on  private  property. 
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d)  Upon  loans  to  the  State,  the  Provinces  or  the  Municipalities. 

e)  Upon  the  amendment  of  the  charter  of  concession  and  these  by-laws. 

f)  Upon  the  dissolution  of  the  Bank  before  the  time  fixed  therefor. 

g)  Upon  calling  and  fixing  the  date  of  the  regular  general  meeting  of  stock- 
holders; and  the  order  of  business  shall  include,  in  a  proper  case,  the  propositions 
which  the  Committee  may  transmit  on  the  matter. 

h)  Upon  loans  on  urban  property  in  sums  exceeding  50  per  cent,  of  the  value 
thereof,  provided,  however,  that  such  sum  shall  not  exceed  70  per  cent,  of  its  value. 

The  Board  of  Administration  cannot  adopt  such  decisions  or  resolutions  if  the 
Paris  Committee  is  opposed  thereto. 

5)  All  expenses  of  assignments,  sales,  conveyances,  contracts  or  other  acts 
which  entail  a  commitment,  obUgation  or  liability  on  the  part  of  the  Bank,  must 
bear  the  signatures  of  approval  of  the  members  of  the  Board,  or  of  one  of  them 
and  of  a  manager,  except  in  case  of  delegations  to  one  of  them  or  to  a  special  attorney. 

6)  In  addition  to  the  compensation  granted  them  by  subdivision  I,  letter  h), 
paragraph  b)  of  article  11  of  these  by-laws,  members  of  the  Board  shall  receive 
cards  of  attendance,  and  the  respective  fee  shall  be  fixed  at  the  General  Meeting 
of  Stockholders,  and  the  Board  shaU  distribute  the  said  sum  among  its  members 
as  it  may  see  fit. 

The  members  of  the  Board  of  Administration  shall  not  be  permitted  to  enter 
into  any  contract  or  transact  any  business  with  the  Bank,  unless  previously  author- 
ized to  do  so  by  the  General  Stockholders'  Meeting;  and  every  year  a  report  shall 
be  submitted  to  the  said  meeting  upon  such  business  or  contracts  as  the  meeting 
may  have  authorized. 

The  members  of  the  Board  may,  however,  bind  themselves  jointly  with  the  Bank 
or  third  persons,  and  may  take  part  in  aU  the  operations  of  the  Bank. 

10.  The  duration  of  the  Territorial  Bank  of  Cuba  shall  be  ninety-nine  (99) 
years,  and  it  shall  begin  business  within  six  months  after  having  obtained  the 
concession  from  the  Executive  Power  of  the  Republic,  in  accordance  with  the  Law 
of  July  20,  1910,  published  in  the  Official  Gazette  of  the  Repubhc  of  the  25  th 
of  the  said  month  and  year. 

Chapter  VII.    General  provisions. 

11.  a)  The  real  property  upon  which  it  may  be  agreed  to  make  mortgage  loans 
shaU  be  appraised  in  the  following  manner  and  form: 

In  cases  in  which  the  Board  of  Administration  should  deem  it  necessary  to  appraise 
property  for  the  purpose  of  making  a  loan  thereon,  such  appraisal  shaU  be  made 
by  the  experts  of  the  Bank  at  the  expense  of  the  appUcant.  In  such  case  the  Bank 
shall  immediately  notify  the  applicant  of  the  approximate  cost  of  the  expert  apprais- 
al, and  fix  the  term  within  which  he  is  to  deposit  the  amount  necessary  with  the 
Bank.  If  such  term  should  expire  without  the  deposit  having  been  made,  the  apph- 
cation  shall  be  considered  withdrawn. 

The  Bank  shall  conform  to  the  following  bases  in  making  the  appraisal: 

I.  In  the  appraisal  of  rural  estates,  when  the  loan  applied  for  does  not  exceed 
10  000  dollars,  official  currency,  it  wiU  be  sufficient  that  one  expert  appointed  by 
the  Bank  make  the  appraisal.  When  the  loan  applied  for  exceeds  such  sum  of 
10  000  dollars,  official  currency,  the  appraisal  shall  be  made  by  two  experts  se- 
parately. If  the  difference  between  the  two  appraisals  shall  exceed  ten  per  cent., 
the  Bank  shall  order  a  third  appraisal  to  be  made. 

II.  Whenever  there  are  buildings  on  a  rural  estate,  either  for  dwelling  purposes 
or  for  any  industry  or  manufacture  whatsoever,  such  buildings  shall  be  appraised 
only  at  their  value  independently  of  the  purpose  to  which  they  are  destined,  that 
is  to  say,  at  the  value  they  would  have  if  they  ceased  to  be  used  in  such  industry 
or  manufacture. 

III.  Loans  on  estates  planted  with  sugar  cane,  coffee,  tobacco,  cacao,  cocoanuts, 
hemp,  and  in  general,  on  rural  estates  which  derive  their  income  from  plantings 
or  forest  products,  or  pasture,  shall  not  exceed  one-third  of  the  value  of  the  property 
sought  to  be  mortgaged,  whenever  the  value  of  the  land  is  to  be  added  to  that  of 
the  existing  plantations,  and  when  the  value  of  the  estate  alone,  without  the  plan- 
tings, does  not  cover  double  the  amount  of  the  loan  applied  for;  but  in  order  that 
the  value  of  the  plantations  may  be  appraised,  it  is  necessary  that  the  natural  duration 
of  the  same,  given  their  condition  and  the  time  they  have  been  under  cultivation. 
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exceeds  the  time  within  which  the  loan  is  to  be  paid  at  least  in  a  proportion  sufficient 
to  permit  the  income  which  is  to  meet  the  instalments  of  the  loan  to  be  considered 
certain. 

IV.  For  the  appraisal  of  urban  estates,  the  same  procedure  shall  be  observed 
as  laid  down  in  paragraphs  I  and  II  above  for  rural  estates,  that  is  to  say,  that 
one  appraisal  will  be  considered  sufficient  for  estates  to  be  mortgaged  as  security 
for  loans  not  exceeding  10  000  dollars,  and  two  separate  appraisals,  with  a  third 
one  in  a  proper  case,  for  loans  exceeding  10  000  dollars. 

V.  Wlien  the  amount  of  the  loan  exceeds  100000  dollars  a  third  expert  appraisal 
shall  be  indispensable. 

VI.  The  appraisals  certified  to  by  the  experts,  shall  be  submitted  to  the  Board 
of  Administration.  The  experts  in  the  performance  of  their  work  shaU  in  every 
case  conform  to  the  practice  in  use  in  the  Republic. 

a)  The  classes  of  property  which  shall  be  excluded  from  mortgage  loans  and 
the  maximum  and  minimum  amount  which  the  Bank  shall  lend,  according  to  the 
nature  of  the  real  property,  shaU  be  the  following: 

I.  The  bank  shall  make  no  loans  on  theatres,  mines  or  quarries. 
Nevertheless,  when  real  property  is  occupied  only  in  part  by  a  theatre,  and 

the  remainder  brings  in  an  annual  income  exceeding  50  per  cent,  of  the  total  income 
from  the  property,  the  Board  of  Administration  may  determine  whether  the  loan 
should  be  made  or  not,  and  the  conditions  thereof. 

II.  Nor  shall  the  bank  make  any  loans  on  undivided  real  property,  unless  the 
mortgage  is  placed  on  the  entire  property  and  all  the  co-owners  give  their  express 
consent  thereto ;  nor  shall  it  make  loans  on  real  property  of  which  the  usufruct  and 
the  legal  title  are  separate,  unless  aU  the  usufructuaries  and  the  holders  of  the  legal 
title  give  their  express  consent  thereto ;  nor  upon  property  which  under  the  law  can- 
not be  mortgaged  or  which  is  subject  to  pending  resolutory  conditions. 

III.  Property  Hable  to  destruction  by  fire  must  be  insured  against  fire,  to  the 
satisfaction  of  the  Bank  and  in  its  favor,  unless  there  be  given  to  secure  the  credit, 
at  the  same  time  as  the  property  liable  to  destruction,  other  property  the  value 
of  which  exceeds  one-haK  the  amount  of  the  loan,  and  which,  in  addition,  is  not 
liable  to  destruction  in  the  manner  mentioned.  The  insurance  must  be  maintained 
throughout  the  term  of  the  loan. 

IV.  The  maximum  and  minimum  to  be  lent  by  the  Bank  according  to  the 
nature  of  the  property,  shall  be :  On  rural  estates,  a  maximum  of  50  per  cent,  a  mini- 
mum of  20  per  cent,  of  the  value  thereof,  or  less  if  the  income  from  the  property  is  less 
than  the  annual  payment  to  be  made  by  the  person  to  whom  the  loan  has  been  made ; 
and  on  urban  property,  50  per  cent,  as  the  maximum  and  30  per  cent,  as  the  minimum 
of  its  value,  or  less  if  the  income  from  the  property  is  less  than  the  annual  payment 
to  be  made  by  the  person  contracting  the  loan,  excepting  in  the  cases  mentioned 
in  section  second  of  paragraph  a)  of  article  6  of  these  by-laws. 

c)  The  maximum  amount  which  can  be  lent  to  a  single  person  shall  be, 
for  mortgage  loans  to  persons  or  companies,  two  hundred  thousand  doUars,  and 
if  the  sum  should  exceed  this  amount,  the  consent  of  the  Paris  Committee  shall 
be  necessary,  as  well  as  for  loans  without  mortgage  to  the  State,  provinces,  muni- 
cipahties  and  official  corporations. 

d)  The  schedules  and  tables  for  the  computation  of  annual  payments  shall 
comprise  loans  for  five  years  or  less  and  loans  for  longer  periods. 

Loans  for  five  years  or  less  may  be  repaid  upon  maturity,  or  in  haK-yearly  pay- 
ments, beginning  with  any  semester  which  may  be  fixed. 

Loans  for  more  than  five  years  shall  be  made  preferably  for  terms  of  five,  ten, 
fifteen,  twenty,  twenty-five,  thirty,  forty,  or  fifty  years,  and  their  amortization 
shall  be  effected  by  semesters  beginning  with  the  third  semester  or  any  other  sub- 
sequent semester,  according  to  the  terms  agreed  on  with  the  person  to  whom  the 
loan  is  made. 

The  plan  of  amortization,  unless  otherwise  provided,  shall  be  gradual,  and  so 
arranged  that  the  annual  payment  to  be  made,  beginning  with  the  second  year, 
shaU  be  fixed. 

The  tables  for  the  amortization  of  loans  by  aimual  payments  shall  form  part 
of  every  contract,  and  shall  contain  a  scale  by  annual  payments  of  the  periodical 
amortizations,  interest  and  commission  and  expenses,  and  the  total  amount  of  the 
fixed  half-yearly  sum,  which  shall  be  fifty  per  cent,  of  the  total  payment  for  the 
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year,  which  the  borrower  shall  be  obliged  to  pay  on  the  first  days  of  March  and 
September  of  every  year,  during  the  number  of  years  required  for  the  amortization 
of  the  loan. 

The  tables  for  the  payment  of  the  annual  instalments  for  amortization, 
interest,  commission,  and  expenses,  shall  include  calculations  by  years  at  the  dif- 
ferent percentages,  from  41/2  to  7  per  cent,  on  one  dollar  of  principal;  the  in- 
terest column  shall  show  a  gradual  reduction,  and  the  amortization  colunm  a 
gradual  increase. 

The  amounts  payable  duriag  the  first  year  in  aU  loans  for  more  than  one  or 
two  years,  shall  iaclude  only  the  interest  on  the  principal  and  the  percentage  agreed 
on  to  cover  the  commission  and  expenses  of  the  transaction. 

All  terms  for  the  payment  of  interest,  or  of  interest  and  amortization,  shall 
fall  due  on  the  first  day  of  March  and  first  day  of  September  of  every  year.  Months 
and  days  exceeding  six  months  from  the  date  of  the  loan  to  the  first  day  of  March 
or  first  day  of  September,  shall  be  calculated  separately  and  shall  not  be  included 
in  the  term  of  years  for  which  the  loan  is  made. 

e)  The  form  and  conditions  for  payments  on  loans  in  advance  shall  be  such 
as  to  permit  the  payment  of  all  or  part  of  the  loan  at  any  time,  provided  the  sum 
repaid  be  some  multiple  of  100.  It  shall  likewise  be  necessary  that  the  borrower 
notify  the  Bank  at  least  thirty  days  in  advance,  of  his  intention  to  anticipate  the 
repayment  in  whole  or  in  part,  and  in  the  latter  case  stating  the  amount  which 
he  wishes  to  repay. 

The  interest  for  the  period  between  the  date  a  payment  fell  due  and  actual 
payment  shall  be  so  reckoned  as  to  include  the  whole  current  month  and  shall  be 
paid  at  the  same  time  as  the  loans  together  with  the  indemnity  on  the  principal 
repaid  which  shall  be  fixed  by  the  Board  of  Administration,  and  which  shall  not 
exceed  3  per  cent. 

The  borrower  shall  bear  aU  the  expenses  incurred  on  account  of  the  loan,  in- 
cluding the  record  of  the  mortgage  in  the  Registry  of  Property,  as  well  as  aU  the 
expenses  due  to  payments  and  total  or  partial  cancellations  of  mortgages  including 
the  record  thereof  in  the  Registry  of  Property. 

f)  The  term  between  the  semi-annual  payments  made  by  the  borrowers  and 
the  payment  of  interest  on  the  mortgage  obligations,  debentures  or  bonds  or  special 
obligations  made  by  the  Territorial  Bank  of  Cuba,  shall  not  exceed  one  hundred 
and  twenty  days;  consequently  the  semi-annual  payments  shaU  fall  due  on  the 
first  days  of  March  and  September,  and  the  coupons  of  the  obligations  of  aU  kinds 
shall  be  payable  the  first  days  of  January  and  July  of  every  year. 

g)  I.  The  mode  of  issue  and  redemption  and  the  manner  of  repayment  of 
mortgage  obligations,  debentures  or  bonds  and  of  special  obligations  shall  be  as 
follows:  the  issue  shall  be  made  according  to  the  provisions  of  article  8  and  the 
preceding  paragraph  of  these  by-laws,  as  the  loans  are  made;  the  redemption 
in  accordance  with  the  resolutions  of  the  Board  of  Administration;  and  the  repay- 
ment, in  accordance  with  the  provisions  of  the  said  article  8,  in  the  proportion  and 
on  the  dates  which  the  Board  of  Administration  may  determine,  or  on  the  dates 
fixed  in  the  obligations  for  their  respective  maturity. 

II.  The  certificates  of  the  mortgage  obligations,  debentures  or  bonds  and  the 
special  obligations  shall  be  provided  with  their  respective  coupons;  and  those  of 
foreign  series  may  be  drawn  in  English,  French,  or  any  other  foreign  language  in 
addition  to  Spanish;  and  those  of  the  English  series  may  bear,  in  addition  to  the  title 
of  the  "Banco  Territorial  de  Cuba",  in  Spanish,  that  of  "Cuban  Mortgage  Company", 
in  EngHsh;  those  of  the  French  series  "Credit  Foncier  Cubain",  in  French,  and 
so  on  for  other  foreign  countries,  wherein,  likewise  the  name  in  the  corresponding 
language  may  be  used,  with  a  proper  translation. 

III.  The  amount  of  the  coupon  and  the  rate  of  redemption  of  mortgage  obli- 
gations, debentures  and  bonds,  issued  in  connection  with  loans,  shall  never  exceed 
the  amount  of  the  average  net  annual  income  during  five  years  from  the  real  pro- 
perty offered  and  accepted  under  mortgage  to  secure  such  loan.  The  calculation  shaU 
always  be  made  upon  the  basis  of  the  relation  of  the  loan  to  the  income  from  the 
mortgaged  property  and  to  the  annual  payments  on  the  mortgage  obligations  issued 
by  virtue  thereof.  This  annual  payment  may  at  any  time  be  lower  than  the  annual 
income  from  the  respective  real  property  mortgaged  to  secure  the  loan  or  for  the 
issue  of  the  obligations. 
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IV.  In  the  case  of  drawings,  they  shall  take  place  during  the  second  haK  of  the 
month  of  November,  and  payment  shall  be  made  on  the  first  of  January  following. 
—  When  repayment  is  made  on  account  of  the  maturity  of  the  obUgation,  payment 
shall  be  made  upon  presentation  thereof. 

h)  The  form  and  proportion  in  which  a  reserve  fund  is  to  be  created  shall  be 
the  following:  There  shall  be  retained  annually  from  the  profits  or  net  proceeds, 
after  deduction  of  all  expenses  and  amortizations: 

a)  Five  per  cent  (5%)  at  least  for  the  reserve  fund.  This  provision  shall  cease 
to  be  obligatory  when  the  fund  amounts  to  50  per  cent,  of  the  corporate  capital, 
but  when,  for  any  reason  whatsoever,  it  shall  fall  below  50  per  cent.,  the  said 
5  per  cent,  of  the  profits,  as  stated,  shall  be  deducted. 

b)  The  necessary  amount  to  distribute  among  the  stockholders  6  per  cent,  on 
the  paid  up  capital,  as  interest  or  as  a  first  dividend,  provided,  however,  that  if 
the  profits  in  one  year  should  not  permit  of  such  payment,  the  stockholders  shall 
not  have  the  right  to  claim  the  same  out  of  the  profits  of  subsequent  years 

Out  of  the  surplus  remaining  the  following  amounts  shall  be  retained: 

1.  Ten  per  cent  (lO^/o)  for  the  Board  of  Administration,  which  shall  be  distributed 
as  it  may  see  fit  among  its  members. 

2.  ^y  sum  not  exceeding  ten  per  cent  (10%)  which,  on  the  recommendation 
of  the  Board  of  Administration,  the  General  Meeting  of  Stockholders  may  decide 
to  apply  to  the  creation  of  a  surplus  fund. 

The  remainder  shall  be  distributed  in  the  following  manner: 

Sixty  per  cent  (60"/o)  to  the  stockholders,  and  forty  per  cent  (407o)  to  the  holders 
of  the  outstanding  beneficiary  shares  created  in  accordance  with  the  provisions 
of  article  44  of  these  by-laws. 

The  payment  of  interest  and  dividends  to  the  stockholders  and  the  holders 
of  beneficiary  shares  shall  be  made  once  or  oftener  at  such  times  as  the  Board  of 
Administration  may  determine,  and  the  Board  may,  without  awaiting  a  General 
Meeting,  but  with  the  concurrence  of  the  Paris  Committee,  proceed  to  divide  and 
distribute  a  part  as  an  advance  or  on  account  of  a  dividend,  if  the  profits  and  cir- 
cumstances permit. 

II.  The  cases  of  dissolution  and  the  form  and  conditions  of  the  liquidation 
of  the  Bank  shall  be  the  following: 

1.  In  the  event  of  the  loss  of  three-fourths  of  the  corporate  capital,  the  Board 
of  Administration  shall  call  a  General  Meeting  of  Stockholders,  for  the  purpose 
of  deciding  whether  the  the  Bank  shall  be  dissolved. 

This  meeting  shall  be  legally  constituted  in  the  manner  prescribed  in  paragraph  5 
of  article  28  of  these  by-laws.  In  the  absence  of  a  call  being  made  by  the  Board  of 
Administration,  in  the  above-mentioned  case,  the  Auditors  may  call  a  general  meeting. 

In  a  similar  case,  any  stockholder  may  file  a  petition  in  court  for  the  dissolution 
of  the  Bank  without  awaiting  the  call. 

2.  Upon  the  expiration  of  the  term  for  which  the  Bank  may  have  been  consti- 
tuted, or  upon  the  dissolution  in  advance  of  such  term,  the  General  Stockholders' 
Meeting,  on  the  recommendation  of  the  Board  of  Administration,  shall  determine 
the  form  of  the  hquidation,  appointing  the  liquidators  it  may  deem  advisable,  one 
of  whom  at  least  shall  be  elected  from  among  the  members  of  the  Board  at  the 
time  of  the  dissolution,  and  such  meeting  shall  determine  the  fixed  or  proportional 
compensation  of  the  liquidators. 

During  the  period  of  the  liquidation,  the  powers  of  the  General  Meeting  shall 
continue  to  be  the  same;  the  said  Meeting  shall  approve  the  liquidation  and  dis- 
charge the  liquidators,  upon  the  completion  of  their  duties. 

3.  The  duties  of  the  liquidators  shall  consist  ia  disposing  of  the  assets  of  the 
Bank,  both  real  and  personal,  even  with  the  aid  of  amicable  compounders,  and  in 
paying  all  liabilities;  they  may,  likewise,  with  the  authority  of  the  General  Meeting, 
and  under  the  terms  which  the  latter  may  decide,  transfer  or  assign  to  third  persons, 
either  for  cash  or  for  unencumbered  seciuities,  or  in  any  other  maimer,  all  or  part 
of  the  property,  rights,  and  obUgations  of  the  Bank  in  Hquidation,  and,  in  general, 
they  shall  conform  to  the  instructions  given  them  upon  their  appointments  by 
the  General  Meeting  of  Stockholders.  ,.  j    • 

4  After  settlement  of  the  liabilities,  the  remammg  assets  shall  be  applied,  m 
the  first  place,  to  the  payment  to  the  stockholders  of  the  amounts  paid  by  them  on 
shares,  which  have  not  been  redeemed. 
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From  the  amounts  remaining  there  shall  be  retained: 

Such  sum  as  the  General  Meeting  may  determine,  but  which  shall  not  exceed 
ten  per  cent  (10"/o)  of  such  remainder,  which  shall  be  handed  over  to  the  Board 
of  Administration  in  office  on  the  date  the  dissolution  is  decided  on.  The  Board 
shall  distribute  this  sum  in  the  manner  it  may  consider  most  advisable. 

The  balance  shall  be  distributed  as  follows: 

Sixty  per  cent  (60%)  to  the  stockholders,  and  forty  per  cent  (40%)  to  the 
beneficiary  shares. 

5.  No  stockholder  can  demand  the  deUvery  of  the  share  due  to  him  in  the  division 
of  the  assets  of  the  Bank,  before  the  full  payment  of  all  the  debts  and  obHgations 
of  the  Bank  or  before  the  amount  thereof  has  been  deposited,  if  it  was  not  possible 
to  make  the  payment  at  once. 

6.  From  the  first  distribution  of  assets  to  the  stockholders,  there  shall  be  de- 
ducted the  amounts  which  the  Bank  may  have  advanced  to  them  for  any  reason 
whatsoever,  or  which  they  may  owe  the  Bank. 

7.  If,  in  the  liquidation  of  the  bank,  minors  or  incompetents  interested  therein 
should  be  found,  their  father,  mother,  or  guardian,  as  the  case  may  be,  shaU  have 
full  power  to  act  for  them,  as  if  their  personal  affairs  were  involved,  and  all  the 
acts  which  such  representatives  may  perform  or  consent  to  on  behaK  of  their  prin- 
cipals shall  be  valid  and  irrevocable,  without  prejudice  to  the  liability  which  the 
former  may  contract  as  to  the  latter,  if  they  act  with  fraud  or  neghgance. 

8.  The  hquidators  shall  be  liable  to  the  stockholders  for  any  damage  to  the 
assets  caused  by  fraud  or  gross  neghgence,  or  through  a  failure  to  adhere  strictly 
to  the  instructions  of  the  General  Meeting  in  the  discharge  of  their  duties. 

i)  I.  The  bond  or  security  to  be  furnished  by  the  directors  shall  consist  of  the 
deposit  in  the  treasury  of  the  Bank  of  one  hundred  (100)  shares  thereof  registered 
in  their  names,  bearing  a  stamp  to  the  effect  that  they  are  not  transferable  during 
their  term  of  office,  and  until  the  Board  of  Administration  shall  discharge  the  person 
interested  from  liability  to  the  Bank. 

11.  The  procedure  for  the  appointment  of  directors  or  members  of  the  Board 
of  Administration  is  that  set  forth  in  article  9  of  these  by-laws.  The  other  managers 
shall  be  appointed  by  the  Board  of  Administration. 

III.  The  Board  of  Administration  shall  meet  for  the  adoption  of  resolutions 
as  often  as  the  interests  of  the  Bank  may  require,  either  at  the  domicile  of  the  Bank 
or  at  any  other  place  designated  in  the  notice  calling  the  meeting,  but  no  specific 
period  need  be  fixed  for  such  call. 

Members  of  the  Board  who  are  temporarily  absent  from  Havana  may  transmit 
their  vote  in  writing  or  by  telegraph,  or  grant  a  proxy  by  letter  to  one  of  their 
colleagues  who  may  be  present  to  be  represented  in  the  deUberations  of  the  Board; 
provided,  however,  that  no  member  of  the  Board  present  may  represent  more  than 
one  vote,  in  addition  to  his  own. 

The  presence  or  representation  of  five  members  at  least  shall  be  required  for 
the  passing  of  any  resolution. 

The  resolution  shall  be  adopted  by  a  majority  vote,  both  of  the  members  present 
or  represented,  as  of  those  who  may  have  transmitted  their  votes  in  writing  or  by 
telegraph.  In  the  case  of  a  tie,  the  President  or  the  person  performing  his  duties 
shall  cast  the  deciding  vote. 

The  resolutions  of  the  Board  of  Administration  shall  be  entered  in  a  special  book 
of  minutes  which  shall  be  kept  at  the  domicile  of  the  Bank.  These  minutes  shall  be 
signed  by  the  chairman  of  the  meeting  and  by  one  of  the  directors  present  thereat. 

Copies  or  extracts  from  the  minutes  issued  for  judicial  purposes  or  other  uses 
shall  be  certified  by  the  President  of  the  Board  or  by  one  of  the  directors. 

j)  Any  mortgage  debtor  may  obtain  the  cancellation  of  his  mortgage  upon 
payment  of  the  amount  of  his  debt,  within  a  period  of  thirty  days,  if  the  Bank  shall 
have  transferred  it  to  a  third  person.  This  period  shall  run  from  the  date  of  the 
record  of  the  assignment  in  the  proper  registry  of  property. 

Chapter  VIII.     Of  the  regulations  and  supplementary  authority  for 
the  execution  of  the  law  of  concession. 

12.  The  organic  regulations  which  may  be  issued  by  the  Executive  Power 
of  the  Republic  fixing  the  conditions  for  the  supervision  of  the  accoxmting  and 
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management  of  the  Bank  and  the  issue  of  its  mortgage  obUgations,  debentures 
or  bonds,  as  well  as  the  special  regulations  governing  the  charges  or  fees  to  be  paid 
to  the  government  officials  for  their  services,  in  acts  or  operations  connected  with 
the  creation  or  business  of  the  Bank,  shaU  be  considered  a  part  of  these  by-laws. 

Chapter  IX.    Capital  of  the  bank.     Shares. 

13.  In  accordance  with  the  provisions  of  Article  2  of  these  by-laws,  the  capital 
is  fixed  at  five  miUion  dollars,  official  currency,  represented  by  fifty  thousand 
shares  of  one  hundred  dollars  each,  official  currency,  which  shall  be  absolutely 
unassessable  upon  payment  of  their  full  value  in  cash. 

14.  The  capital  may  be  increased  one  or  more  times  by  resolution  of  a  General 
Meeting  of  Stockholders  called  for  the  purpose,  upon  the  recommendation  of  the 
Board  of  Administration,  under  the  terms  specified  by  these  by-laws,  by  means 
of  the  issue  of  new  shares,  which  shall  be  deUvered  upon  payment  therefor  in  cash 
or  in  exchange  for  contributions  of  any  other  kind.  In  order  to  permit  new  issues 
to  be  made,  it  shall  be  necessary  that  the  previous  issue  or  issues  be  fully  paid  up. 

15.  In  the  event  of  the  increase  of  the  capital  stock  by  the  issue  of  shares  pay- 
able in  cash,  there  shall  be  reserved  to  the  holders  of  beneficiary  shares,  referred 
to  in  article  44  of  these  by-laws,  and  to  the  holders  of  the  shares  outstanding  at 
the  time  each  new  issue  takes  place,  a  preferred  right  to  subscribe  to  the  entire  issue 
of  new  stock;  it  shall  be  understood  that  this  right  is  to  be  applied  in  the  proportion 
of  25%  to  the  former  and  75%  to  the  latter,  according  to  the  number  of  shares 
each  holds;  but  the  stockholders  or  the  holders  of  beneficiary  shares  shall  not  have 
the  right  to  claim  the  right  to  subscribe  to  shares  which  may  not  have  been  sub- 
scribed for  by  other  stockholders  or  by  the  holders  of  beneficiary  shares. 

16.  Notwithstanding  the  provisions  of  the  foregoing  article,  if  the  Board  of 
Administration  should  hold  that  the  interests  of  the  Company  would  be  furthered 
by  the  concurrence  of  new  financial  elements,  by  giving  them  the  right  to  subscribe 
to  the  new  shares,  it  may  do  so  to  the  extent  of  one-quarter  of  the  increase  in  the 
capital  stock,  as  well  as  to  the  whole  amount  of  the  new  shares  which  are  not  sub- 
scribed for  by  the  stockholders  or  by  the  holders  of  beneficiary  shares. 

If  the  Board  of  Administration  reserve  the  fourth  part  referred  to  in  the  pre- 
ceding paragraph,  the  remaining  75  per  cent,  shall  be  distributed  among  the  stock- 
holders and  holders  of  beneficiary  shares  in  the  proportion  estabhshed  in  the  pre- 
ceding article. 

17.  The  Board  of  Administration  shall  prescribe  the  conditions  under  which 
the  new  issues  are  to  be  made,  as  well  as  the  manner  and  terms  under  which  the  pre- 
ferential right  to  subscribe  shall  be  exercised. 

18.  The  Bank,  in  the  event  of  its  capital  stock  having  been  increased,  may 
reduce  it  to  the  minimum  of  five  milhon  dollars,  official  currency,  by  resolution 
of  the  General  Meeting  of  Stockholders  which  shall  be  called  for  this  purpose,  on 
the  recommendation  of  the  Board  of  Administration,  under  the  conditions  which 
may  be  specified  in  these  by-laws.  An  increase  or  reduction  in  the  capital  stock 
of  the  Bank  cannot  be  made  without  the  approval  of  the  Executive  Power. 

19.  Each  share  entitles  the  holder  to  an  equal  part  of  the  profits  reserved  to 
the  stockholders  and  of  the  assets  of  the  Bank. 

20.  Shares  shall  be  paid  for  in  cash  at  the  time  of  subscription. 

21.  Stockholders  shall  not  be  obhged  to  pay  more  than  the  face  value  of  each 
share;  upon  having  done  so,  no  further  payments  can  be  required  of  them. 

The  possession  of  a  share  carries  with  it  the  acceptance  of  the  by-laws  of  the 
Bank  and  submission  to  the  vote  of  a  majority  of  the  meeting  of  stocMiolders,  duly 
called  and  constituted,  as  to  matters  properly  within  its  jurisdiction. 

The  rights  and  obligations  inherent  in  each  share  foUow  the  certificate  in 
whatever  hands  it  may  come,  and  its  transfer  shall  always  include  the  dividends 
due  or  to  become  due,  as  weU  as  the  eventual  share  in  the  profits  and  in  the  reserve 
fund. 

22.  AH  certificates  of  stock  of  the  Bank  shall  be  issued  from  stub  books,  and 
shall  be  numbered  and  bear  the  seal  of  the  Bank  and  the  signatures  of  two  members 
of  the  Board  of  Administration  and  of  the  official  delegate  of  the  said  Board.  Such 
signatures  may  be  engraved.  In  addition  to  being  drafted  in  the  Spanish  language, 
the  certificates  may  be  drawn  in  EngHsh,  French,  or  any  other  language,  and  may 
in  addition  to  bearing  the  name  of  "Banco  Territorial  de  Cuba",  in  Spanish,  bear  that 
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of  "Credit  Foncier  Cubain",  in  French,  or  that  of  "Cuban  Mortgage  Company" 
in  English. 

23.  The  transfer  of  shares  registered  in  the  names  of  the  holder  thereof  shall 
be  made  by  means  of  a  declaration  of  transfer  to  be  recorded  in  the  registers  of  the 
Bank,  at  its  domicile,  or  in  such  other  places,  agencies,  or  banks  which  the  bank 
may  designate,  in  Cuba  or  abroad,  the  transferor  being  required  to  sign  the  transfer. 
The  signature  may  be  -written  either  on  the  transfer  books  or  on  transfer  sheets. 

The  company,  agency,  or  banks  designated  may  demand  that  the  signatiu-es 
of  the  persons  making  the  transfers  be  authenticated  by  an  exchange  or  stock 
exchange  broker,  or  by  a  notary  pubUc. 

All  transfer  charges  shall  be  paid  by  the  purchaser. 

The  conveyance  of  shares  payable  to  bearer  shall  be  effected  by  the  mere 
deUvery  of  the  certificate. 

24.  Shares  are  indivisible  with  relation  to  the  Bank.  If  a  share  is  held  by  a 
number  of  persons  they  shall  cause  themselves  to  be  represented  before  the  Bank 
by  a  single  person  in  whose  name  the  stock  shall  be  registered,  if  it  be  of  the  registered 
class. 

If  a  share  is  held  jointly  by  usufructuaries  and  the  owners  of  the  legal  title 
thereof,  the  usufructuary  shall  represent  it  before  the  bank  and  the  stock  shall 
be  registered  in  his  name. 

The  heirs  or  successors  in  interest  of  a  stockholder  shall  not  have  the  right  iu 
any  case  to  demand  the  attachment  or  detention  of  the  assets  or  securities  of  the 
Bank  or  that  they  be  placed  under  official  seal,  nor  to  make  any  claim  with  relation 
thereto,  nor  demand  the  distribution  thereof,  nor  interfere  in  any  manner  what- 
soever with  the  administration  of  the  bank,  and  for  the  exercise  of  their  rights 
they  must  have  recourse  exclusively  to  the  corporate  inventories  and  the  reso- 
lutions of  the  general  meetings  of  stockholders. 

25.  Payments  of  the  dividends  on  all  shares  and  beneficiary  shares  shall  be 
vahd  when  made  to  the  holder  of  the  certificate  or  its  coupons. 

If  such  dividends  are  not  claimed  within  five  years  from  the  date  fixed  for  the 
payment  thereof,  they  shall  be  prescribed  in  favor  of  the  bank. 

Chapter  X.    General  meeting  of  stockholders.    Examiners  or  auditing 

committee. 

26.  The  general  meeting  of  stockholders,  regularly  constituted,  represents 
all  the  stockholders. 

The  resolutions  adopted  by  it  in  accordance  with  the  by-laws  shall  be  binding 
on  all  stockholders,  without  excluding  absentees,  persons  incapacitated  or  those 
dissenting  from  such  resolutions. 

27.  A  general  meeting  shall  be  held  every  year  within  the  six  months  following 
the  close  of  the  financial  year.  The  meeting  shall  be  held  at  the  corporate  domicile 
of  the  Bank  or  any  other  place  in  the  City  of  Havana,  as  may  be  determined  by  the 
Board  of  Administration. 

Special  meetings  may  also  be  called  by  the  Board  of  Administration,  or  in  a 
case  of  urgency,  by  the  Examiners. 

28.  The  General  Meeting  shall  consist  of  stockholders  having  twenty-five 
shares  of  the  stock  of  the  Bank,  without  prejudice  to  the  provisions  of  the  second 
paragraph  of  Article  46  of  these  by-laws. 

The  holders  of  less  than  twenty-five  shares  may  join  in  order  to  make  up  this 
number  and  cause  themselves  to  be  represented  by  one  of  them  or  by  any  other 
stockholder  who  himself  holds  the  number  of  shares  necessary  to  take  part  in  the 
meeting. 

An  ordinary  general  meeting  shall  be  considered  constituted  when  the  members 
present  or  represented  shall  represent  at  least  25%  of  the  capital  stock. 

If  the  shares  present  or  represented  by  proxy  should  not  constitute  25%  of 
the  capital  stock,  a  second  call  shall  issue,  and  this  meeting  may  dehberate  and  re- 
solve vaHdly,  whatever  part  of  the  capital  stock  be  represented;  but  it  may  act 
only  on  matters  included  ia  the  order  of  the  day  of  the  meeting  first  called. 

Notwithstanding  the  foregoing  provisions,  when  the  increase  or  reduction 
of  the  capital  stock  is  involved,  and  if  in  the  latter  case  such  capital  stock 
exceeds  5  000  000  dollars,  official  currency;  or  if  the  modification  or  dissolution 
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of  the  Bank  is  involved,  such  questions  must  be  considered  at  a  special  meeting 
of  stockholders,  unless  such  objects  are  set  forth  in  the  calls  for  the  ordinary  meetings. 
In  order  that  resolutions  adopted  hereon  may  be  vaHd,  it  is  necessary  that  there 
be  present  at  the  meeting  a  number  of  stockholders  representiag  at  least  two-thirds 
of  the  capital  stock. 

The  meeting  on  second  call  must  take  place  at  least  15  days  after  the  date  for 
which  it  was  first  called;  but  calls  may  be  issued  and  published  ten  days  in  advance. 
In  the  event  of  a  general  meeting  on  a  second  call  becoming  necessary,  the  Board 
of  Administration  shaU  determine  the  term  within  which  shares  to  bearer  are 
to  be  deposited,  if  there  are  any,  in  order  to  entitle  the  holder  to  take  part  in  the 
meeting. 

No  one  shall  be  permitted  to  have  himself  represented  at  a  meeting  by  a  proxy 
other  than  a  member  of  the  general  meeting,  without  prejudice  to  the  case  provided 
for  in  the  second  paragraph  of  this  article.  The  Board  of  Administration  shall 
determine  the  form  of  the  proxies. 

General  and  limited  co-partnerships  shall  be  vahdly  represented  by  one  of 
their  general  managers  or  attorneys;  joint  stock  companies  by  a  delegate 
duly  authorized  by  its  Board  of  Administration  or  Board  of  Directors;  married 
women,  except  when  living  under  separation  of  property,  by  their  husbands ;  minors, 
persons  under  interdiction  or  incapacitated,  by  their  guardians;  for  the  aforesaid 
purposes  it  shall  not  be  necessary  for  the  partner,  manager,  or  agent,  the  delegate 
of  the  board  of  administration  or  board  of  directors,  the  husband,  or  the  guardian, 
to  be  personally  stockholders  in  the  bank. 

29.  Notices  for  all  meetings  shall  be  pubUshed  at  least  thirty  days  in  advance, 
excepting  the  case  provided  for  in  the  sixth  paragraph  of  the  foregoing  article  for 
the  holding  of  meetings  on  second  caU.. 

The  publication  of  all  calls  shall  be  made  in  the  Official  Gazette  of  the  Republic 
and  in  one  Paris  newspaper  carrying  legal  notices. 

In  the  calls  for  special  meetings  of  stockholders  the  purpose  thereof  shall  be 
set  forth. 

30.  In  order  to  enable  the  holders  of  registered  stock  to  attend  general  meetings 
of  stockholders,  their  stock  must  be  recorded  in  the  transfer  books  of  the  Bank 
at  least  twenty-five  days  prior  to  the  day  fixed  for  the  holding  of  the  meeting;  and 
they  must  provide  themselves  with  their  cards  of  admission  thereto  at  least  five 
days  before  the  date  fixed  for  the  meeting.  In  order  for  the  holders  of  shares  to  bearer 
to  have  the  right  to  attend  the  general  meetings  of  stockholders,  they  must  deposit 
their  stock  at  the  domicile  of  the  bank,  or  at  the  office  of  the  Paris  Committee,  or 
in  the  banking  or  credit  institutions  designated  by  the  Board  of  Administration, 
at  least  twenty-five  days  prior  to  the  date  the  meeting  is  to  be  held.  Every  person 
depositing  stock  shall  be  given  and  must  obtain  not  later  than  five  days  in  advance 
of  meetings,  a  personal  card  of  admission  thereto,  which  shall  state  the  number 
of  shares  deposited.  The  Board  of  Administration  may  reduce  the  period  for  the 
deposit  of  the  shares  to  bearer. 

31.  Within  a  period  of  thirty  days  before  the  date  fixed  for  the  general  annual 
meeting,  any  stockholder  may  examine  and  copy,  at  the  corporate  domicile,  the 
inventory  and  the  list  of  stockholders  and  obtain  a  copy  of  the  balance  sheet,  in- 
cluding a  summary  of  the  inventory  and  the  report  of  the  Examiners.  Within  fifteen 
days  before  the  date  fixed  for  such  meeting  any  stockholder  may  obtain  a  copy 
of  the  order  of  the  day. 

32.  The  order  of  the  day  for  every  regular  general  meetmg  of  stockholders 
shall  be  prepared  by  the  Board  of  Administration  at  least  fifteen  days  prior  to 
that  fixed  for  the  meeting;  it  shall  not  contain  more  propositions  than  those  ema- 
nating from  the  Board  of  Administration,  the  Exammers,  or  the  Paris  Committee, 
or  which  shall  have  been  communicated  to  the  Board  at  least  twenty  days  prior 
to  the  date  fixed  for.  the  meeting,  signed  by  a  number  of  stockholders  representmg 
at  least  25%  of  the  capital  stock. 

Business  other  than  that  stated  in  the  order  of  the  day  cannot  be  discussed  at 
general  meetings.    At  special  general  meetings  the  notice  thereof  shall  constitute 

the  order  of  the  day.  _  .,•       •    v 

33  The  chairman  of  the  Board  of  Admmistration  or  the  person  actmg  m  his 
stead  under  the  by-laws,  shall  preside  at  the  general  meetmg  of  stockholders.  The 
presiding  officer  shall  direct  the  debate,  and  shall  allow  two  arguments  for  and  two 
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against  a  proposition,  and  the  same  on  any  definite  amendment  proposed,  such 
amendments  to  be  discussed  and  disposed  of  before  the  propositions  of  the  order 
of  the  day  to  which  they  may  apply. 

The  two  largest  stockholders  present  at  the  meeting  shall,  after  accepting 
the  office,  act  as  tellers.  The  general  meeting  thus  constituted  shall  proceed  to 
appoint  a  secretary. 

34.  Resolutions  shall  be  adopted  by  a  majority  vote  of  the  persons  present. 

Each  person  present  shall  have  one  vote  for  every  twenty-five  shares  he  re- 
presents; but  he  shall  not  have  more  than  100  votes,  either  as  owner  or  as  proxy. 
The  case  of  the  second  paragraph  of  article  46  is  excepted  from  these  provisions. 

Balloting  shall  be  secret  when  requested  by  the  Board  of  Administration  or 
by  a  number  of  stockholders  representing  not  less  than  twenty  (20)  per  cent,  of  the 
capital  stock. 

35.  The  ordinary  general  meeting  of  stockholders  shall  consider  the  report  of 
the  examiners  on  the  condition  of  the  bank,  the  balance  sheet,  and  the  accounts 
submitted  by  the  Board  of  Administration.  It  shall  discuss,  and,  in  a  proper  case, 
approve  such  accounts. 

On  the  recommendation  of  the  Board  of  Administration  the  meeting  shall  fix 
the  dividends  to  be  distributed. 

It  shall  carefully  deliberate  and  provide  for  all  the  interests  of  the  Bank  and 
confer  on  the  Board  of  Administration  all  the  supplementary  powers  which  it  may 
consider  advisable. 

The  annual  general  meeting  may  be  an  ordinary  meeting  or  a  special  meeting, 
if  the  necessary  conditions  are  present. 

When  days  are  referred  to  in  these  by-laws,  natural  days  shall  be  understood. 

36.  The  resolutions  adopted  at  a  general  meeting  shall  be  set  forth  in  minutes 
in  the  proper  book  and  signed  by  the  members  of  the  Board  of  Administration. 

A  Ust  or  statement  shah  be  prepared  showing  the  names  and  addresses  of  the 
stockholders  present  and  of  the  shares  each  represents,  which  shall  be  certified 
by  the  Board  of  Administration.  This  list  shall  be  embodied  in  the  minutes  of 
the  meeting  in  order  that  any  one  so  desiring  may  make  a  copy  thereof. 

37.  The  copies  or  abstracts  of  the  minutes  issued  for  use  in  judicial  proceedings 
or  for  other  purposes,  shall  be  certified  to  by  the  Chairman  of  the  Board  of  Ad- 
ministration or  by  one  of  the  directors. 

During  the  Uquidation  of  the  Bank,  in  the  event  of  its  dissolution,  the  copies 
or  extracts  shall  be  certified  by  the  liquidators  or  sole  Uquidator,  if  there  be 
but  one. 

38.  Every  year  the  general  meeting  of  stockholders  shall  appoint  three  exam- 
iners, who  may  be  stockholders  or  others,  who  shall  in  the  following  year  submit 
to  the  general  meeting  a  report  of  the  situation  of  the  bank,  a  balance  sheet  and 
the  accoimts  presented  by  the  Board  of  Administration.  Without  this  requisite, 
any  resolution  of  the  general  meeting  approving  the  balance  sheet  and  accounts 
shall  be  void. 

At  the  time  of  the  appointment  of  these  examiners,  a  hke  number  of  substitute 
examiners  shaU  be  appointed  to  act  in  the  place  of  the  regular  examiners  it  the  latter 
should  become  unable  to  discharge  their  duties  for  any  reason  whatsoever.  This 
substitution  shall  be  made  in  the  order  of  the  appointment  of  the  substitutes  with 
reference  to  any  of  the  regular  incumbents  unable  to  discharge  his  duties,  and  in 
the  absence  of  substitutes  the  Board  of  Administration  shall  at  once  caU  a  special 
general  meeting  of  stockholders  in  order  to  make  the  proper  appointments. 

If  the  ordinary  or  special  general  meeting  of  stockholders  should  fail  to  make 
such  appointments,  any  stockholder  may  apply  to  the  proper  judge  of  first  instance 
to  make  them  after  hearing  the  Board  of  Administration. 

39.  During  the  three  months  preceding  the  date  fised  in  these  by-laws  for 
ordinary  general  meetings  of  stockholders,  the  examiners  shall  have  the  right,  when- 
ever they  deem  it  advisable  in  the  interests  of  the  Bank,  to  examine  its  books 
and  operations. 

In  urgent  cases  they  may,  whenever  they  deem  it  necessary,  upon  resolution 
of  at  least  two  of  them,  call  a  special  general  meeting  of  stockholders. 

40.  The  Board  of  Administration  shall  at  least  once  every  six  months  prepare 
a  brief  statement  of  the  assests  and  Uabilities  of  the  bank.  This  statement  shall 
be  placed  at  the  disposition  of  the  examiners. 
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Furthermore,  the  hoard  of  administration  shall  once  a  year  prepare  a  balance 
and  inventory  ia  detail  of  the  operations  of  the  bank,  which  shall  include  a  statement 
of  the  real  and  personal  property  of  the  same  and  its  assets  and  habUities,  with 
an  expression  of  the  estimated  value  of  the  paper  it  holds  and  aU  other  securities 
included  in  its  assets. 

The  examiners  shall  submit  the  report  relating  to  the  balance  and  accounts 
to  the  Board  of  Administration  not  later  than  thirty  days  before  the  date  fixed  for 
the  holding  of  the  general  meeting. 

41.  The  examiners  may  act  jointly  or  individually,  excepting  in  the  case 
referred  to  in  the  second  paragraph  of  article  39  of  these  by-laws.  The  examiners 
shall  receive  a  compensation,  the  amount  of  which  shall  be  fixed  by  the  general 
meeting  of  stockholders. 

Chapter  XL     Balance  sheets  and  statements   of  condition   and  in- 
ventories. 

42.  The  fiscal  year  shall  begin  the  first  day  of  January  and  end  the  thirty-first 
day  of  December. 

As  an  exception,  the  first  financial  period  shall  comprise  the  time  between  the 
date  of  the  commencement  of  the  operations  of  the  bank  and  the  thirty-first  day 
of  December,  1911. 

43.  The  Board  of  Administration  shall  every  six  months  prepare  a  sum- 
marized statement  of  the  assets  and  habibties  of  the  bank,  a  copy  of  which  shall 
be  delivered  to  the  examiners  within  thirty  days  after  the  termination  of  each  six 
months'  period. 

By  way  of  exception,  the  first  statement  shall  comprise  the  period  between 
the  date  of  the  first  operations  of  the  bank  to  June  30,  1911. 

The  bank  shall  cause  the  semi-annual  balance  sheet  to  be  pubhshed  in  the 
newspapers  having  the  largest  circulation  in  Havana,  and  it  may  be  examined  and 
approved  by  the  official  comptroller. 

Chapter  XII.     Beneficiary  shares. 

44.  Fifty  thousand  shares  of  beneficiary  stock  to  bearer  are  hereby  created, 
to  be  numbered  from  1  to  50  000,  each  of  which  shall  entitle  the  holder  thereof 
to  one-fifty-thousandth  part  of  the  profits  set  aside  for  these  shares,  according  to 
article  11,  and  also  to  exercise  the  right  to  subscribe  to  any  increase  of  the  capital 
stock  in  the  proportion  of  25%  as  provided  in  article  15  of  these  by-laws. 

I.  The  50  000  shares  of  beneficiary  stock  created  as  aforesaid,  shall  be  issued 
and  distributed  by  the  Board  of  Administration  in  the  manner  which  it  may  deem 
advisable,  as  remuneration  for  services  rendered  to  the  bank  by  way  of  reports,  efforts, 
work,  and  co-operation. 

II.  The  form  of  the  certificates  of  these  beneficiary  shares  shall  be  determined 
by  the  Board  of  Administration. 

III.  The  said  shares  shall  not  entitle  the  holders  thereof  to  any  participation 
in  the  assets  of  the  company,  nor  to  interfere  in  its  affairs. 

IV.  The  holders  of  beneficiary  shares  must  observe  the  by-laws  of  the  Bank 
and  the  resolutions  of  the  general  meeting  of  stockholders,  which  may,  in  a  proper 
case,  resolve  on  the  dissolution  of  the  Bank  before  the  regular  time. 

V.  In  the  event  of  an  increase  in  the  capital  stock,  whether  by  contributions 
in  kind  or  in  cash,  additional  beneficiary  shares  shall  not  be  created,  nor  can  any 
change  be  made  in  the  part  of  the  profits  set  aside  for  them,  whatever  be  the  increase 
in  the  capital  stock.  •         j.         i 

VI.  Whenever  the  Board  of  Administration  or  the  general  meetmg  of  stock- 
holders of  the  Bank  shall  adopt  resolutions  affecting  the  rights  of  the  holders  of 
beneficiary  shares,  such  resolutions  shall  be  subject  to  ratification  by  the  holders 
of  the  beneficiary  stock,  assembled  in  general  meeting,  without  which  ratification 
they  shall  not  be  enforceable.  In  such  cases,  the  Board  of  Admmistration  shaU  call 
a  meeting  of  the  holders  of  such  stock  at  least  thirty  days  in  advance,  and  shall 
state  the  object  of  the  meeting  in  detail  in  the  notice  thereof,  and  no  other  busmess 
shall  be  considered  at  such  meeting. 

VII.  The  calls  shall  be  made  by  pubhcation  m  the  Official  Gazette  of  the 
Republic  and  in  a  newspaper  of  Paris  publishing  legal  notices. 
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VIII.  Eacli  beneficiary  share  shall  entitle  the  holder  thereof  to  one  vote,  and 
in  order  to  form  a  quorum,  whether  the  meeting  be  held  on  a  first  or  subsequent 
call,  at  least  two-thirds  of  the  outstanding  beneficiary  shares  must  be  represented 
at  the  meeting.  All  resolutions  must  be  adopted  by  a  majority  of  two.-thirds  of 
the  beneficiary  shares  present  or  represented  at  the  meeting. 

IX.  The  beneficiary  shares  which  may  be  acquired  by  the  Territorial  Bank 
of  Cuba  shall  be  considered,  from  the  moment  of  such  acquisition,  as  having  been 
withdrawn  and  as  being  of  no  value  or  effect  and  giving  no  rights  whatsoever. 

X.  In  order  to  obtain  personal  cards  of  admission  to  a  meeting,  these  shares 
must  be  deposited  at  least  fifteen  days  before  the  date  fixed  for  the  meeting  at  the 
domicile  of  the  bank  or  at  the  banking  or  credit  institutions  which  may  be  de- 
signated by  the  Board  of  Administration. 

General  and  limited  copartnerships  shall  be  validly  represented  by  one  of  their 
managers  or  general  agents ;  joint  stock  companies  by  a  delegate  provided  with  autho- 
rity from  its  Board  of  Administration  or  Board  of  Directors ;  married  women,  provided 
their  property  is  not  separate  from  that  of  their  husbands,  by  the  latter;  minors,  inter- 
dicted or  iacompetent  persons,  by  their  guardians;  owners  of  the  bare  legal  title,  by 
the  ususfructuaries  of  their  property,  or  vice  versa;  and  it  shall  not  be  necessary  for 
the  partner,  manager,  or  agent,  the  delegate  of  the  Board  of  Administration  or  Board 
of  Directors,  the  husband  or  the  guardian,  to  be  personally  holders  of  beneficiary  stock. 

XI.  The  President  of  the  Territorial  Bank  of  Cuba,  or  the  person  acting  in  his 
stead  under  the  provisions  of  these  by-laws,  shall  preside  at  the  meetings ;  he  shall 
direct  the  discussions  and  allow  two  arguments  for  and  two  against  each  proposition 
contained  in  the  call  of  the  meeting;  the  same  applying  to  any  amendments  thereto, 
which  must  be  considered  and  voted  on  before  the  propositions  they  amend.  The 
two  largest  holders  of  beneficiary  stock  present  who  accept  the  office  shall  discharge 
the  duties  of  tellers,  and  upon  the  meeting  having  been  called  to  order,  a  secretary 
shall  be  appointed;  at  the  end  of  the  meeting,  minutes  shall  be  drafted  to  be  signed 
by  the  chairman,  the  tellers  and  the  secretary,  and  they  shall  be  filed  in  the  protocol 
of  a  notary  public  in  the  City  of  Havana. 

XII.  A  General  Meeting  of  Beneficiary  Stockholders  may  also  be  called  when- 
ever the  Bank  desires  to  propose  the  purchase  of  or  any  other  proposition  relating 
to  the  rights  of  said  holders  of  beneficiary  stock. 

The  resolutions  of  these  general  meetings  shall  be  final  and  binding  upon  all 
the  holders  of  beneficiary  stock,  provided  the  meetings  shall  have  been  called,  con- 
stituted and  conducted  with  the  requisites  prescribed  in  this  article. 

Chapter  XIII.    Amendment  of  the  by-laws.     Liquidation  and  disso- 
lution of  the  bank. 

45.  The  General  Meeting  of  Stockholders  may  amend  these  by-laws  on  the 
recommendation  of  the  Board  of  Administration. 

The  resolutions  which  it  may  adopt  with  this  end  in  view  shall  be  maioly  the 
following : 

a)  The  increase  of  the  capital  stock,  one  or  more  times,  by  contributions  in 
kind  or  in  cash. 

b)  The  creation  of  preferred  stock,  with  the  right  to  participate  before  other 
stock  in  the  distribution  of  the  profits  or  of  the  assets  of  the  bank,  or  both. 

c)  The  modification  of  the  respective  rights  of  the  different  classes  of  stock. 
Such  resolution  shall  be  subject  to  ratification  at  a  special  meeting  of  stockholders 
whose  rights  it  may  have  been  sought  to  modify,  a  meeting  of  whom  shall  be  called 
and  held  in  accordance  with  the  provisions  of  Article  28  of  these  by-laws. 

d)  The  reduction  of  the  capital  stock  by  means  of  retirement,  purchase,  ex- 
change, cancellation,  or  by  any  other  means. 

e)  The  modification  of  the  rights  of  the  beneficiary  stockholders  and  the  re- 
purchase of  such  shares  in  whole  or  in  part,  subject  to  acceptance  by  the  holders 
thereof,  as  provided  in  article  44  of  these  by-laws. 

f)  The  extension  or  reduction  of  the  life  of  the  Bank  or  the  prior  dissolution 
of  the  same  and  its  combination  or  merger  with  some  other  concern. 

The  Territorial  Bank  of  Cuba  cannot  join  other  institutions,  although  it  may 
incorporate  or  absorb  them  when  they  shall  become  subject  to  the  fundamental 
conditions  of  the  bank. 
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46.  For  all  tlie  purposes  specified,  the  General  Meeting  of  Stockholders  shall 
be  constituted  as  described  in  Article  28  of  these  by-laws;  but  it  shall  not  be  re- 
gularly constituted  unless  the  members  present  represent  at  least  two-thirds  of 
the  capital  stock. 

In  the  event  that  the  General  Meeting  of  Stockholders  called  the  first  time 
for  the  purposes  of  the  foregoing  article,  cannot  be  constituted  in  the  manner  prescribed 
by  article  27  aforecsaid,  in  order  to  assemble  the  necessary  number  of  shares,  the 
Board  of  Aministration  may  decide  that  all  the  stockholders,  including  those  holding 
but  a  single  share,  may  attend  the  said  meeting  and  be  heard  and  vote  thereat,  upon 
a  second  call  issued  after  an  interval  of  fifteen  days  from  the  first  caU,  and  at  such 
meeting  each  stockholder  shall  have  as  many  votes  as  he  represents  shares,  either 
in  person  or  by  proxy,  without  any  limitation  whatsoever;  but  in  the  event  of  the 
Board  of  Administration  making  use  of  such  power,  it  must  so  state  in  the  notice 
calling  the  meeting. 

47.  In  the  event  of  an  increase  in  the  capital  by  contributions  in  cash,  the 
General  Meeting  shall  decide  as  to  the  acceptance  of  the  subscriptions  and  payment, 
and  it  may  be  called  to  meet  for  this  purpose  five  days  in  advance. 

In  the  event  of  an  increase  in  the  capital  by  means  of  contributions  in  kind, 
the  General  Meeting  shall  likewise  resolve  on  the  approval  of  such  contributions,  after 
a  report  thereon  by  the  examiners,  and  such  meeting  may  be  called  for  this  pur- 
pose ten  days  in  advance. 

The  terms  and  calls  provided  for  in  this  article  and  in  the  preceding  article, 
and  in  the  other  cases  in  these  by-laws,  shall  not  be  obligatory  when  aU  the  stock- 
holders being  present  at  a  meeting  or  represented  thereat,  they  decide  to  take  action 
on  these  or  any  other  matters. 

The  resolutions  of  the  General  Meeting  of  Stockholders  amending  these  by-laws 
cannot  be  carried  out  unless  approved  by  the  Executive  Power  of  the  Repubhc. 

Havana,  February  28,  1911. 
Rafael  Martinez  Ortiz,  Jose  M.  Gomez, 

Secretary  of  Agriculture,  Commerce  President, 

and  Labor. 
(Official  Gazette  of  the  Republic  of  Cuba,  March  I,  1911.) 


On  the  recommendation  of  the  Secretaries  of  the  Treasury  and  Agriculture, 
Commerce  and  Labor,  in  accordance  with  the  provisions  of  the  Law  of  July  20, 
1910,  creating  the  Territorial  Bank  of  Cuba,  and  by  virtue  of  the  rights  vested  in 
me,  I  hereby  decree  the  following 

Organic  Regulations 

for  the  execution  of  the  Law  of  July  20,   1910,  relating  to  the 

Territorial  Bank  of  Cuba. 

Art.  1.  In  accordance  with  the  Law  of  July  20,  1910,  granting  to  the  Terri- 
torial Bank  of  Cuba,  for  a  term  of  sixty  years,  the  exclusive  power  to  issue  mortgage 
obUgations,  debentures  or  bonds,  no  mortgage  obligations,  debentures  or  bonds 
issued  within  or  without  the  Territory  of  the  Repubhc  of  Cuba  by  any  other  asso- 
ciation or  person  during  the  sixty  years  of  the  term  of  the  concession  of  the  Terri- 
torial Bank  of  Cuba  shall  be  of  effect  therein,  unless  issued  by  direct  debtors  upon 
real  property  belonging  to  them,  who  may  issue  mortgage  bonds,  personally  or 
through  trustees;  in  which  case  the  certificates  of  such  bonds  shall  be  printed  or 
engraved  in  such  a  manner  that  they  cannot  be  confused  with  those  of  the  Territorial 
Bank  of  Cuba,  and  shall  describe  the  property  mortgaged. 

2.  The  exercise  of  this  exclusive  power  by  the  Territorial  Bank  of  Cuba  shall 
conform  to  the  provisions  of  its  definite  by-laws,  approved  by  the  Decree  of  Fe- 
bruary 29th  last,  and  pubUshed  in  the  Official  Gazette  of  the  Bepublic  of  the  1st 
instant,  to  the  amendments  which  may  be  introduced  into  the  said  by-laws  by  the 
association,  with  the  approval  of  the  Executive  Power  of  the  Republic,  and  to 
these  Regulations. 
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3.  There  shall  be  an  Official  Comptroller  of  the  Territorial  Bank  of  Cuba, 
to  be  appointed  by  the  President  of  the  Republic ;  such  Comptroller  shall  be  the 
Delegate  and  Representative  of  the  Government  within  the  Bank,  and  the  relations 
between  the  latter  and  the  Government  shall  be  conducted  through  him. 

The  salary  of  the  Official  Comptroller  is  six  thousand  dollars,  official  currency, 
per  annum,  payable  in  monthly  instalments  by  the  Department  of  Agriculture, 
Commerce  and  Labor;  and  imtil  the  said  amount  shaU  be  included  in  the  Budget,  the 
Territorial  Bank  of  Cuba  shall  dehver  the  monthly  compensation  to  the  Secretary  of 
Agriculture,  Commerce  and  Labor  for  payment  to  the  Official  Comptroller. 

The  Bank  shall  provide  in  the  same  building  which  it  may  occupy  in  Havana, 
appropriate  accommodations  for  the  Official  Comptroller,  as  well  as  office  furniture, 
suppHes,  and  materials. 

4.  The  General  Auditor  of  the  State  or  some  other  official  of  equal  or  superior 
rank,  to  be  designated  by  the  President  of  the  RepubUc,  shall  take  the  place  of 
substitute  for  the  Comptroller  in  the  event  of  his  absence  or  illness.  In  such  cases  the 
substitute  shall  receive  no  other  salary  than  that  assigned  to  his  regular  position. 

5.  The  Comptroller  shall  carefully  supervise  the  strict  observance  by  the  Terri- 
torial Bank  of  Cuba  of  the  provisions  of  the  Law  of  July  20,  1910,  as  amended  by 
that  of  February  21,  1911,  of  the  Decree  of  Concession  of  September  19,  1910,  of 
the  By-laws  of  the  Bank,  and  of  these  Regulations.  If  he  shall  believe  that  any  of 
these  provisions  are  not  being  complied  with,  he  shall  indicate  it  iri  writing  to  the 
Board  of  Administration  of  the  Bank,  and  should  the  non-compliance  continue, 
he  shall  submit  a  detailed  report  in  writing  to  the  Secretary  of  Agriculture,  Commerce 
and  Labor,  who,  after  hearing  the  Bank,  shall  issue  the  proper  order  for  the  cor- 
rection of  the  fault,  the  Territorial  Bank  of  Cuba  having  the  right  of  appeal  to  the 
President  of  the  Repubhc,  and  to  take  a  contentious-admiaistrative  appeal  from 
the  decision  of  the  latter. 

6.  The  Bank  shall  transmit  daily  to  the  Comptroller  a  copy  of  its  daily  balance, 
memorandum  of  the  apphcations  for  loans  received,  of  those  which  are  reduced  or 
rejected,  and  of  the  loans  made.  These  balances  and  memoranda  shall  set  forth 
the  operations  of  the  Central  Office  and  those  of  its  branches  separately. 

It  shall  also  transmit  to  the  Department  of  Agriculture,  Commerce  and  Labor, 
through  the  Comptroller,  copies  of  the  semi-annual  balances  and  annual  reports, 
and  of  the  amendments  to  the  By-laws,  in  order  that  the  amendments  may  be 
approved  by  the  Executive  Power  of  the  Repubhc. 

7.  The  Bank  shall  not  be  permitted  to  offer  for  sale  mortgage  obhgations, 
debentures,  or  bonds,  without  the  previous  authority  of  the  Official  Comptroller, 
who,  in  order  to  grant  it,  must  convince  himself,  by  an  examination  of  the  books 
and  transactions  of  the  Bank,  that  the  net  proceeds  to  be  derived  by  the  Bank  from 
the  amount  of  mortgage  obligations,  debentures  or  bonds  about  to  be  placed  in 
circulation,  does  not  exceed  the  amoimt  of  loans  made  for  that  purpose. 

8.  The  Territorial  Bank  of  Cuba  shall  be  obliged  to  produce  to  the  Comptroller, 
at  any  time  he  may  so  request,  its  books,  minutes,  and  documents,  the  inspection 
or  verification  of  which  may  be  necessary  to  ascertain  the  legal  or  financial  condition 
of  the  Institution. 

9.  The  Comptroller  shall  keep  a  Register  for  each  series  of  mortgage  obhgations, 
debentures  or  bonds  which  the  Bank  may  issue,  entering  the  number  of  those 
the  sale  of  which  he  authorizes,  and  whatever  other  data  he  may  consider 
advisable  in  order  to  have  on  hand  at  any  moment  the  exact  information  as  to  the 
obhgations  that  may  be  outstanding  against  the  Bank  on  this  account. 

10.  Every  six  months  and  also  annually,  when  the  Board  of  Administration 
of  the  Bank  shall  present  the  Report  of  its  operations  to  its  stockholders,  the  Compt- 
roller shall  also  submit  to  the  President  of  the  Republic,  through  the  Secretary  of 
Agriculture,  Commerce  and  Labor,  a  detailed  report,  showing  the  progress  of  the 
Institution,  the  deficiencies  which  may  have  been  observed  ia  the  apphcation  of  the 
Law,  the  defects  of  the  organization  or  system  employed,  and  the  remedial  measures 
which,  in  his  judgment,  might  be  adopted,with  the  concurrence  of  the  Bank. 

11.  Whenever  the  State,  a  Province,  a  MunicipaUty,  or  any  other  Official 
Corporation  shall  make  apphcation  to  the  Territorial  Bank  of  Cuba  for  the  loans 
referred  to  in  paragraph  c)  of  article  6  of  the  Law  of  July  20,  1910,  the  Official 
Comptroller  of  the  Bank  must  be  heard,  before  authority  for  the  operation  shaU 
be  granted  by  the  proper  Executive  Department. 
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12.  The  Official  Comptroller  cannot,  while  acting  as  such,  hold  any  other 
office  in  the  Territorial  Bank  of  Cuba,  nor  belong  to  the  Board  of  Directors,  or 
Board  of  Administration,  or  Advisory  Board  of  any  other  Banking  Institution, 
within  the  territory  of  the  Nation.  , 

13.  The  accountuig  of  the  Bank  shall  conform  to  the  general  rules  of  the  Code 
of  Commerce,  in  so  far  as  apphcable;  l)ut  it  shall  be  obUged  to  keep  the  following 
additional  books:  a)  A  register  of  mortgage  loans  on  rural  estates;  —  b)  A  register 
of  mortgage  loans  on  urban  estates;  —  c)  A  register  of  the  acquisition  of  mortgage 
credits;  —  d)  A  register  of  special  loans  to  the  State,  Provinces,  Municipalities,  or 
Official  Corporations;  —  e)  A  register  of  the  mortgage  debentures  or  obligations 
or  bonds  issued;  —  f)  A  register  of  special  obhgations  issued;  —  g)  A  register  of 
acquired  credits  against  the  State,  Provinces,  MunicipaHties  and  Official  Corporations. 

All  the  details  necessary  to  give  an  exact  knowledge  of  each  transaction  shall 
be  entered  in  each  of  these  registers. 

14.  UntU  otherwise  determined,  the  Territorial  Bank  of  Cuba  shall  pay  taxes 
to  the  State  in  accordance  with  Order  Number  463,  series  of  1900. 

15.  The  mortgage  loan  contracts  made  by  the  Bank  shall  pay  only  25%  upon 
the  principal  lent,  without  accrued  interest,  commissions,  or  any  fixed  amount 
for  costs  in  accordance  with  Decree  No.  44  of  April  19,  1899. 

Taxes  on  aU  deeds  executed  by  the  Territorial  Bank  of  Cuba  may  be  settled 
in  the  office  of  the  Collector  of  Revenues  and  Taxes  for  the  Fiscal  Zone  in  which 
they  may  be  executed,  no  matter  where  the  land  mortgaged  thereby  shall  be  located. 

16.  As  soon  as  the  Territorial  Bank  of  Cuba  shall  have  closed  a  loan  contract, 
it  may  communicate  it  to  the  proper  Registrar  of  Property  by  sending  him  a  com- 
munication in  duphcate,  which  shall  at  once  be  recorded  in  the  Daybook  as  if  the 
instrument  itself  had  been  presented,  and  the  said  entry  shall  have  aU  the  effects  of 
the  presentation  of  the  deed,  provided  the  deed  be  presented  within  the  thirty  days 
following  the  date  of  the  communication,  and  no  fiscal  charges  shall  be  paid  on  such 
communication  or  previous  advices,  nor  shall  it  be  necessary  to  present  the  same 
in  the  offices  of  the  Treasury  for  the  declaration  of  exemption  from  taxes.  The  Re- 
gistrar shall  immediately  return  the  duplicate  of  the  communication,  with  a  note 
of  the  record  in  the  Daybook. 

17.  The  fees  of  the  Registrars  of  Property  shall  be  the  same  as  those  of  the 
Tariff  in  force,  but  in  no  case,  whatever  may  be  the  number  of  contracts  or  estates 
to  which  the  document  may  refer,  can  more  than  $25,  official  currency,  be  charged 
for  all  the  entries  which  they  may  be  required  to  make  in  the  Registry. 

18.  The  municipal  mayors.  Collectors  of  Fiscal  Zones,  Registrars  of  Property, 
and  Commercial  Registrars  shaU.  be  obhged  to  furnish  the  Territorial  Bank  of  Cuba, 
free  of  charge,  whatever  data  and  information  the  Bank  may  request,  relating  to 
associations  or  individuals,  as  well  as  to  the  landed  property  situate  in  their  re- 
spective municipaUties,  jurisdictions  or  districts. 

19.  Commercial  Registrars  and  Registrars  of  Property  shall  not  register  the 
constitution  of  associations,  banks,  or  companies,  or  private  merchants,  who 
include  in  their  business  the  issue  of  mortgage  or  special  debentures,  bonds  or  obh- 
gations, nor  the  constitution  of  mortgages  to  such  end,  nor  the  issues  which  may 
be  made  during  the  term  of  the  concession  of  the  Territorial  Bank  of  Cuba,  ex- 
cepting only  the  issue  of  mortgage  bonds  by  associations,  banks,  or  companies, 
or  merchants  and  private  individuals,  personally  or  through  trustees,  upon  real 
property  belonging  to  them  and  as  direct  debtors. 

20.  The  Department  of  Agriculture,  Commerce  and  Labor,  and  that  of  Justice, 
in  a  proper  case,  shall  enforce  the  observance  of  the  provisions  of  the  preceding 
articles  of  these  Regulations. 

21.  AU  Regulations,  Decrees  and  provisions  in  force,  in  conflict  herewith, 
are  hereby  repealed. 

Habana,  March  29,  1911. 

Rafael  Martinez  Ortiz,  F.  P.  Machado, 

Secretary  of  Agriculture,  Commerce  Secretary  of  the  Treasury, 

and  Labor. 

Approved, 

J.  M.  Gomez,  President. 
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ABAIJDONMENT : 

marine  insurance,  171 — 174. 

of  ship  for  debts,  140,  141. 
ACCEPTANCE: 

for  honour,  128. 

of  bill  of  exchange,  123,   124. 

of  offer,  229. 

presentment  for,  122,  123. 
ACCOUNT,  ACCOUNTS: 

books  of,  duty  of  traders  to  keep,  41 — 43. 

of  shipmaster,  144,   148. 
ACTS  OF  COMMERCE,  what  are,  22. 
ADJUSTMENT: 

of  average:   181  et  seq.:  see  AVERAGE;  GENERAL  AVERAGE. 
ADMISSIONS,  227. 
AFFREIGHTMENT,   154  et  seq. 

abandonment  of  contract  by  freighter,  159,  160. 

abandonment  of  goods  in  pajrment  of  freight,  159. 

bin  of  lading,  161 — 163. 

contract  of,  nature  and  form  of,  154. 

charter  of  vessel  for  receipt  of  cargo  in  another  port,  157. 

charter-party,  154. 

capacity  of  vessel,  misrepresentation  as  to,  156,  157. 

contract  by  master,  154. 

damaged  cargo,  sale  of,  177. 

declaration  of  war  &c,  158. 

delay,  liability  of  shipowner  for,  157. 

delay  in  loading,  159. 

detention  of  ship  during  voyage,  159. 

demurrage,  155. 

deposit  of  goods  where  consignee  cannot  be  found  etc.,  156. 

evidence,   154. 

freight,  how  calculated,   155. 

freight,  payment  of,   155,   158. 

goods  sold  for  repairs  &c.,  155. 

goods  lost  by  wreck  or  stranding,  155. 

increase  in  weight  or  measure,   155. 

jettison  of  goods,  155. 

limitation  of  actions,  214. 

loading  and  unloading,  time  for,  155. 

loading  only  part  of  cargo,  157,  158. 

loading  goods  in  excess  of  contract,   157. 

hen  for  freight,   156. 

obligations  of  freighter,  158,  159. 

primage,   159. 

prohibited  goods,  loading  of,  158. 

rights  and  obligations  of  shipowner,  156 — 158. 

repairs  necessary  during  voyage,  158,  159. 

rescission  of  contract  of,   159,   160. 

sale  of  ship,  right  to  freight  on,   137,  138. 

sale  of  goods  for  pajrment  of  freight,  156. 

sub-charter,   158. 

time  for  saUing,  157. 

total  or  partial,  156. 

unseaworthiness,  155,  157,  158,  160. 
AGENT:  See  BROKER;   COMMERCIAL  AGENTS;  COMMERCIAL  ASSISTANTS;   COM- 
MISSION AGENT;  MANAGER. 

transport,  100. 
AGRICULTURAL  BANKS  AND  SOCIETIES,  76. 
ALTERNATIVE  OBLIGATIONS,  219. 
APPROPRIATION  OF  PAYMENTS,  222. 
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ASSIGNMENT: 

of  bottomry  contract,  163. 

of  choses  in  action,  95. 

of  leases  etc.,  registration  of,  36. 

of  life  assurance  policies,   117. 

of  marine  insurance  polices,   166. 
ASSOCIATION:  see  COMPANY;  PARTNERSHIP 
ASSURANCE:  see  INSURANCE. 
AVAL,   124. 
AVERAGE: 

adjustment  of,  181  et  seq. 

different  kinds  of,  174. 

general,   174,   175:  see  GENERAL  AVERAGE. 

particular,   174,   182,   185. 

place  of  adjustment,   181,   182. 

proof  of,   181,   182. 

relation  of  insurance  to,   169,   170. 

what  are  average  expenses  and  losses,   174. 

B 

BALANCE  SHEET: 

duty  of  merchants  to  draw  up,  periodically,  42. 
of  railway  companies,  73. 
BANK  OF  CUBA,  251  et  seq. 
administration,  259 — 262. 
auditors,  270,  271. 
balance  sheets,  271. 
beneficiary  shares,  271,  272. 
branches,  251,  257. 
capital,  251,  256,  267,  268. 
directors,  259 — 262. 
dissolution,  265,  266. 
dividends,  265. 
general  meetings,  268 — 270. 
■  increase  of  capital,  272,  273. 

mortgage  loans  by,  252,  253,  257 — 259,  262 — 266. 
operations  of,  251,  252,  256,  257. 
official  comptroller,  274,  275. 
reserve,  265,  266. 
shares,  267,  268. 
BANKRUPTCY: 

absconding  bankrupt,  193. 

appUcation  for  declaration  of,  191,  192. 

accidental,   196. 

adjudication  of,   192. 

administration  of,  193. 

arrest  of  bankrupt,  192. 

avoidance  of  transactions,  193,   194. 

accomplices  in  fraudulent  bankruptcy,  197,   198. 

appointment  of  receiver,   192. 

arrangements,   199 — 201. 

approval  of  composition,  200. 

appeal  from  adjudication  of,  195. 

characterisation  of,   198,   199. 

circumstances  showing  culpability  of  bankrupt,  196,   199. 

composition,   199 — 201. 

correspondence  of  bankrupt,  192. 

classification  of  debts,  202 — 204. 

culpable  bankrupts,   196. 

different  kinds  of,   195. 

declaration  of,  generally,   191 — 193. 

duties  of  commissioner,   192. 

declaration  of  bankruptcy  of  pubKc  works  companies,  206. 

disabilities  of  bankrupt,  25,  26,   193. 

discharge  of  bankrupt,   198,   199,  204. 

effect  of  approved  conaposition,  200,  201. 

effects  of  adjudication,   193 — 195. 

fraudulent,  what  is,   196,   197. 

goods  in  bankrupt's  possession  not  forming  part  of  estate,  201,  202. 

interest,  195. 
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BANKRUPTCY— conimwed 

limited  company,  of,  204,  205. 

meeting  of  creditors  to  consider  composition,  199,  200. 

mortgage  creditors,  199. 

objections  to  composition,  200. 

of  companies  for  public  works,  205 — 207. 

of  partner,  204. 

petition  by  creditor,  191,   192. 
by  debtor,   191. 

preferential  debts,  202 — 204. 

publication  of,  192. 

partnership,  of,   193,  204,  205. 

punishment  of  fraudulent  and  culpable  bankrupts,  196 — 199. 

railway  companies,  207 — 213. 

revocation  of  declaration  of,   195. 

recovery  of  specific  assets,  201,  202. 

right  of  principal  to  reclaim  bills  &c.  on  bankruptcy  of  agent,  202. 

redemption  of  pledge,  203. 

rehabilitation  of  bankrupt,  198,  199,  204. 

revocation  of  arrest  of  bankrupt,   199. 

restitution  of  specific  assets,  201,  202. 

suspension  of  payment,  185—191:  see  SUSPENSION  OF  PAYMENT. 

secured  creditors,   199,  203,  204. 

statement  of  affairs,  191. 

taking  possession  of  assets  on  declaration  of,  192,  193. 

who  can  initiate  proceedings,  191,  192. 
BANKS:  see  BANK  OF  CUBA. 

issue  and  discount,  65,  66. 

issue  of  notes  to  bearer,  66. 

mortgage,  75,  76. 

publication  of  statements,  66. 

registration  of,  244 — 246. 

reserve,  66. 

taxation,  246 — 248. 
BARTER,  95. 

BEARER  SECURITIES,  133—136. 
BIBLIOGRAPHY: 

account  current,  17. 

bankruptcy  and  insolvency,  18. 

bnis  of  exchange,  promissory  notes  and  cheques,  17. 

collections  of  statutes,   14. 

Commercial  Code,   15. 

commentaries  on  the  Commercial  Code,  15,  16. 

conmiercial  registry,   17. 

dictionaires,  14,  15. 

encyclopaedias,   14,  15. 

general  handbooks  and  treatises,  16,   17. 

jom'nals,   15. 

maritime  law,   18. 

official  documents,  15. 

partnerships  etc.,   17. 

reports,   15. 

stock  exchange,  17. 

transport,  railways,   &c.,   18. 
BILL  OF  EXCHANGE,  119  et  seq. 

acceptance,   123,  124. 

attachment  and  deposit  of  value,   125,   130. 

aval,  124. 

acceptance  for  honour,  128. 

bankruptcy  of  drawee,  125,   127. 
of  party  liable,   129. 

conditional  acceptance,   123. 

conflict  of  laws,   122. 

cross  bill,   130. 

currency,  124. 

defective,   120. 

duty  of  holder  to  demand  payment,   124. 

essential  requisites,  119. 

executive  action  on,   128 — 130. 

guaranty,  124. 
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BILL  OF  EXCHANGE— conimitei. 
indorsement,   121,   122. 
indorsers,  obligations  of,   122. 
in  sets,   120,   125. 
interest  on,   130. 
liability  of  acceptor,  124. 
limitation  of  actions,   124,  214. 
lost,   125,   126. 
maturity,   120,   121. 
notification  of  protest,   129. 
obligations  of  drawer,   121. 
part  payment,   125. 
payment,   124 — 126. 
payment  before  matiirity,   125. 
payment  for  honour,   128. 
presentment  for  acceptance,   122,   123. 
presentment  for  payment,   122 — 124. 
proof  of  identity  of  holder,   125. 
protest  for  non-acceptance,  124,   126,  127. 
protest  for  non-payment,   124,   126,  127. 
provision  of  funds,  121,   129. 
re-exchange  and  re-draft,   130. 
referees  in  case  of  need,   124,   127. 
rights  of  action  of  holder,  128 — 130. 
rights  of  drawer  and  indorsers  of  protested  bill,   129. 
signature  by  agents,   120. 

subrogation  of  payer  to  rights  of  holder,   129. 
time  for  presentment,   122,   123. 
value  on  accounts,   119,   120,  128. 
BILL  OF  LADING:  see  AFFREIGHTMENT, 
change  of  destination  of  goods,   162. 
copies  of,   161,   162. 
duty  of  master  to  give,   161. 
discrepancy  between  different  copies  of,   162. 
executive  action  on,   162. 
form  and  contents  of,   161. 
inland  carriage,  96,  97. 
liability  of  master  on,   162. 
loss  of,  162. 
probatory  force  of,   162. 

right  of  master  to,  on  delivery  of  goods,   163. 
transfer  of,   162. 
BOND  COMPANIES,  118,  119. 
BOOKS: 

brokers',   51 — 55. 

commercial,  duty  of  merchants  to  keep,  41 — 43. 
errors  and  omissions,  42. 
for  how  long  to  be  preserved,  43. 
judical  inspection  of,  42. 
order  for  production  of,  42,  43. 
value  of,  as  evidence,  42,  43. 
exchange  brokers',  51 — 53. 
entries  in,  by  subordinates,  41. 
of  shipbrokers,  53,  55. 
BOTTOMBY,   163—165. 

authority  of  shipmaster  to  borrow  on,  139,   147,  164. 

assignment  of  contract,   163. 

advance  in  excess  of  value  of  things  charged,   164. 

contents  of  contract,   163. 

definition,   163. 

duration  of  risks  of  lender,  165. 

effect  of  non-registration,   163. 

form  of  contract,   163. 

general  and  particular  average,   165. 

limitation  of  actions,  214. 

partial  loss,   165. 

priorities,   164. 

registration  of  loan,   163. 

rate  of  interest,   164. 

risks  taken  by  lender,   164,   165. 
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BOTFOMHY— continued. 

rights  as  between  lender  and  insurer,   165. 
what  things  may  be  the  subject  of,  164. 
BROKER: 

association  of  brokers,  51,  236. 

books  of,  51 — 55. 

commercial,  53,  54. 

contract  notes,  53,  54. 

duties  generally,  51,  52,  239 — 244. 

exchange  transactions  of,  49,  53,  239 — 242. 

fees,  243,  244. 

licensed,  51—54,  235—237,  239—244. 

obligations  of,  52 — 54. 

qualifications,  51. 

security  from,  51,  52,  242. 

shipbrokers,  54,  55. 

transactions  forbidden  to,  52. 

c 

CAPACITY: 

to  practise  commerce,  21 — 27. 
CAPTAIN:  see  SHIPMASTER. 
CARGO:  see  AFFREIGHTMENT. 

jettison  of,  175,  176. 
CARRIAGE  BY  LAND,  96  ei  seq. 

agents  for,   100. 

assessment  of  damages  for  loss  &o.,  98,  99. 

alteration  of  destination  by  consignor,  97. 

beginning  and  end  of  Hability  of  carrier,  97. 

bill  of  lading,  96,  97. 

charges  and  tariffs,  96. 

disputes  as  to  condition  of  goods,  how  decided,  99. 

deposit  of  goods  when  consignee  cannot  be  found  &c.,  99. 

deMvery  to  consignee,  97 — 99. 

delay,  liability  of  carrier  for,  99. 

freight  note,  96,  97. 

insurance,   117. 

liabihty  for  non-compliance  with  laws  &c.,  100. 

liability  for  loss  of  or  damage  to  goods,  97,  98. 

limitation  of  time  for  actions  against  carrier,  98,  99,  214. 

lien  of  carrier,   100. 

measure  of  damages  for  loss  &c.,  98,  99. 

passengers  96. 

railroads,  97,   101—111;  see  RAILWAYS. 

register  to  be  kept  by  transport  agents,  100. 

time  for  delivery,  97. 

through  carriage,  100. 

variation  of  route  by  carrier,  97. 

when  commercial,   96. 
CARRIAGE  BY  SEA: 

of  goods:  see  AFFREIGHTMENT;  AVERAGE;  GENERAL  AVERAGE. 

of  passengers,   160,  161. 
CHARTER-PARTY,  154  et  seq.:  see  AFFREIGHTMENT. 

sub-charter,   158. 
CHEQUES,  132,  133. 

CHOSES  IN  ACTION,  assignment  of,  95. 
CIVIL  CODE: 

how  far  applicable  to  commercial  transactions,  21,  22. 
COLLISIONS  AT  SEA: 

damage,  through,  how  borne,  177,  178. 

duties  of  Consuls,   179. 

limitation  of  actions,  214. 

of  liability  for,   179. 

proceedings  relating  to,  178,   179. 

protest  or  declaration  necessary,   178. 
COMMERCE: 

acts  of,  what  are,  22. 

persons  prohibited  from  engaging  in,  25,  26. 
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COMMERCIAL    AGENTS:    see   BROKER;    COMMERCIAL    ASSISTANTS;    COMMISSION 
AGENT;  MANAGER: 

commercial  brokers,  53,  54. 
commission  agents,  80 — 85. 

exchange  and  stock  brokers,  51 — 53,  235 — 237. 
managers  and  employees,  85—87. 
provisions  common  to,   50 — 52. 
shipbrokers  and  interpreters,  54,  55. 
COMMERCIAL  ASSISTANTS: 
indemnity,  87. 

liability  for  negligence   &c.,  87. 
powers  of,  86. 

termination  of  employment,  87. 
COMMERCIAL  ASSOCIATIONS,  55  et  aeq.:  see  COMPANY;  PARTNERSHIP, 
different  kinds  of,  57. 
formation  of,  55 — 57. 
COMMERCIAL  BOOKS:  see  BOOKS. 
COMMERCIAL  CAPACITY,  21—27. 
COMMERCIAL  DEPOSIT,  87—89. 
COMMERCIAL  EXCHANGES,  46—50,  234—244. 
COMMERCIAL  REGISTER,  27—38. 
certificates,  37,  38. 
fees  of  registrars,  37. 
inscriptions,  30 — 38. 

mode  of  keeping,  28 — 30,  33,  35,  37,  38. 
penalty  for  failure  to  register,  33. 
publicity  of,  37,  38. 
registration  of  mortgages,  31. 

special  rules  for  entries  in  register  of  associations,  30 — 32,  36. 

of  merchants,  30 — 34. 
of  vessels,  34,  35,  248—251. 
the  registries  and  officials,  27,  38,  39. 
COMMERCIAL  TRANSACTIONS,  22. 
COMMISSION  AGENT: 

acceptance  by,  of  commission,  81. 

authority  of,  to  give  credit,  83,  84. 

contracts  of  carriage  by,  84. 

cannot  buy  goods  intrusted  for  sale,  83. 

del  credere  commission,  84. 

disbursements  and  expenses,  84. 

delegation  by,  82. 

duty  to  fulfil  mandate,  81. 

to  consult  principal,  82. 
to  obey  instructions,  81. 
to  insure,  84. 

to  keep  principal  informed,  81,  82. 
to  preserve  goods  intrusted,  81,  83. 

to  keep  transactions  of  different  principals  separate,  83. 
to  render  accounts,  82. 
to  collect  debts,  84. 
when  sale  urgent,  83. 
judicial  deposit  of  goods  by,  81. 
liability  for  negligence   &c.,  82. 
lien  of,  84. 

misapplication  of  funds  by,  82. 

rights  and  liabilities  on  contracts  with  third  persons,  80. 
refusal  of  commission,  80,  81. 
remuneration,  84. 
revocation  of  commission,  85. 
COMPANY: 

agricultural  banks  and  societies,  76. 

alteration  of  articles,  63,  64. 

articles  of  association,  55,  56,  61,  62. 

bankruptcy  of,  204,  205. 

capital,  63,  64. 

calls  on  shares,  63,  64. 

contributions  by  subscribers,  63,  64. 

credit,  special  rules  for,  75,  76. 

deposit  warehouse,  74. 

directors,  62. 
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COMPANY — continued. 
domicile,  61. 

duty  to  keep  minutes,  41,  42. 
dissolution  of,  77 — 79. 
formation  of,  55 — 57. 
for  pubMo  works,  66 — 74. 
foreign,  registration  of,  32. 

right  of,  to  trade,  26,  27. 
guaranty,   118. 

liability  of  shareholders,  62,  63. 
increase  of  capital,  63,  64. 
issue  and  discount  banks,  65,  66. 
inspection  by  shareholders,  62,  64. 
interest  pn  calls,  64. 
liquidation  of,  77 — 79. 
loan,  65. 

mortgage  loan,  75,  76. 
management,  62. 
name,  62. 

publication  of  balance  sheet,  62. 
purchase  of  own  shares,  63. 
railway  and  public  works,  66 — 74. 
reduction  of  capital,  63,  64. 
registration  of,  30 — 32,  36,  56. 
registration  of  debentures  etc.,  30 — 32. 
responsibility  of  directors,  62. 

shares,  63,  64. 

tax  on  profits,  246—248. 

trust,   65. 

warehouse,  74. 
COMPOSITION,  199—201. 
CONDITIONAL  OBLIGATIONS,  217,  218. 
CONSIDERATION,  230. 

CONSIGNMENT:  see  COMMISSION  AGENT. 
CONTRACT: 

alternative  obligations,  219. 

ambiguity,  45,  230,  231. 

appropriation  of  pajnnents,  222. 

by  broker,  45. 

by  telegraph,  44. 

by  correspondence,  45,   229. 

co-debtors,  219,  220. 

commercial,  43 — 46. 

computation  of  time,  45,  219. 

conditional,  217,  218. 

conflict  of  laws,  44. 

capacity,   229. 

consent,  229. 

consideration,  230. 

divisible  and  iadivisible  obligations,  220,  221. 

diligence  required,   215,   216. 

discharge  of,  221 — 225. 

error,   229. 

essentials  for  validity,  229,  230. 

effects  of,  230. 

fulfilment  of,  221 — 223. 

fraud,  216,  229. 

grace,  term  of,  45. 

generally,  43  et  seq.,  228  et  seq. 

how  proved,  44,  225—228. 

how  formed,  44,  228,  229. 

how  far  governed  by  Civil  Code,  43,  44. 

illegality,  232,  233. 

interest,  216,  217. 

interpretation  of,  44,  45,  230,  231. 

joint  and  several,  219,  220. 

limitation  of  actions,  213,  214. 

loss  of  thing  owing,  233. 

merger,  224. 

novation,  225. 
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CONTRACT— conimwed. 

nullity  of,  232,  233. 

offer  and  acceptance,  229. 

of  affreightment:  see  AFFREIGHTMENT. 

on  Exchange,  48 — 50. 

pajnnent  or  performance,  221 — 223. 

proof  of,  44,  225 — 228. 

rescission,  231,  232. 

ratification,  229,  233. 

release,  224. 

set-off,  224,  225. 

subject  matter  of,  229,  230. 

telegram,  by,  44. 

tender  and  deposit,  223. 

time  for  performance,  46,  218,  219. 

unlawful,  45. 

under  penalty,  45,  221. 

when  notarial  instrument  necessary,  230. 
CONTRACT  NOTE: 

broker's,  53,  54. 
CO-OWNERS  OF  SHIP:  see  SHIPOWNERS. 
CORRESPONDENCE : 

duties  of  merchants  as  to,  42. 
COURTS  and  jurisdiction,   18,   19. 
CREDIT  COMPANIES,  75,  76. 
CREDIT,  LETTER  OF,   136. 
CREW:  see  SEAMEN. 
CROSS  BILL,  130. 
CULPABLE  BANKRUPTCY,  196. 
CUSTOM  OF  TRADE: 

force  of,  21,  22. 

D 

DAMAGES  for  breach  of  obligation,  216. 
DECK  CARGO: 

general  average,   183. 
DEL  CREDERE  COMMISSION,  84. 
DELEGATION: 

by  commission  agent,  82. 
DELICTS,  233,  234. 
DEPOSIT,  87—89. 
DILATORY  PLEAS,  20. 

DISCHARGE  OF  BANKRUPT,  198,  199,  204. 
DIVORCED  WIFE: 

capacity  to  brade,  24. 
DOCUMENTARY  EVIDENCE,  225—227. 
DRAFTS,  131. 

E 
EMPLOYEES:  see  COMMERCIAL  ASSISTANTS. 
EARNEST,  94. 
ENGINEERS,  SHIP'S,   150. 
EVIDENCE: 

admissions,  227. 

brokers'  books  etc.,  51,  53. 

documentary,  225 — 227. 

expert,  227. 

inspection  by  judge,  227. 

presumptions,  228. 

public  instruments,  225,  226. 

witnesses,  44,  227,  228. 
EXCHANGE: 

bill  of:  see  BILL  OF  EXCHANGE. 

of  goods,  95. 
EXCHANGE  BROKERS  AND  AGENTS,  51—54,  235—244. 
EXCHANGES,  COMMERCIAL,  46—50,  234—244. 
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EXECUTION:  see  PROCEDURE. 

against  partner  for  firm  debt,  79. 

against  railways,  211 — 213. 

on  bearer  securities,  133. 
EXPERTS,  evidence  of,  277. 

P 

FAIRS,  50. 

FIRE  INSURANCE: 

change  of  subject-matter,   113. 

companies,  security  from,  112. 

death  or  bankruptcy  of  assured,  114. 

liability  of  insurer,   115. 

lien  for  premiums,  114. 

notice  of  loss,  114. 

premium,  112,  114. 

reinsurance,  113,   114. 

several  insurances  of  same  objects,  113. 

subject-matter,   112. 

subrogation  of  insurer,  115. 

valuation  of  loss,  114,   115. 

what  risks  included,   113. 
FIRM:  see  PARTNERSHIP. 
FIRM  NAME,  58. 
FORCED  REFUGE,  176,  177. 
FOREIGN  COMPANY: 

railway,  74. 

right  of,  to  carry  on  business  in  Cuba,  26,  27. 

taxation,  247,  248. 
FOREIGNER,  right  of,  to  trade  in  Cuba,  26,  27. 
FRAUDULENT  BANKRUPTCY,   196,  197. 
FREIGHT:  see  AFFREIGHTMENT: 

limitation  of  actions  for,  214 
FREIGHT  NOTE,  96,  97. 
FREIGHTER:  see  AFFREIGHTMENT. 


G 

GENERAL  AVERAGE: 

as  between  insurer  and  lender  on  bottomry,  165. 

apportionment  and  distribution,  183,  184. 

adjustment,   181 — 185. 

deck  cargo,  183. 

decision  to  carry  out  a  general  average  act,  175. 

duty  of  master  to  effect  the  distribution,   185. 

entries  as  to,  in  log,  175. 

goods  loaded  without  bills  of  lading,  183. 

goods  jettisoned  and  recovered,  184. 

interest,  182. 

jettison,  175,  176. 

limitation  of  actions,   214. 

mode  of  adjustment  and  distribution,  182  et  seq. 

place  of  adjustment,  181,  182. 

proof  of,  176. 

relation  of,  to  insurance,  169,  170,  184. 

time  for  payment  of  contributions,  185. 

transhipment,  176. 

valuation  of  contributing  property   &c.,  183. 

who  entitled  to  share  in,   182. 

what  are  genera]  average  losses  and  expenses,   174,  175. 

what  property  contributes  to,  175,  183,  184. 
GUARANTY: 

commercial,   117,  118. 

companies,   118,  119. 
GUARDIANSHIP: 

persons  subject  to,  24,  25. 


HISTORICAL  INTRODUCTION,  10—14. 
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I 

INSOLVENCY:  see  BANKRUPTCY;  SUSPENSION  OF  PAYMENT. 
INSURANCE,   n\  et  seq.:  see  INSURANCE  COMPANIES;  MARINE  INSURANCE. 

changes  in  contract,  during  insurance,  112. 

contract  of,  when  void.   111. 

fire,   112—115:  see  FIRE  INSURANCE. 

form  of  contract,  111. 

inland  carriage,   117. 

Hfe,   115—117. 

policy,  form  and  contents  of,  111,  112. 

when  commercial,  111. 
INSURANCE  COMPANIES,  57. 

fire,  security  from,   112. 

life,  security  from,   116. 

taxation,  247,  248. 
INTEREST: 

bill  of  exchange,   130. 

buyer,  when  liable  to  pay,  94. 

loans  generally,  90. 

on  ground  of  delay,  216,  217. 

when  payable,  in  contract,  216,  217. 
INTERPRETATION  OF  CONTRACTS,  44,  45,  230,  231. 
INTERPRETING  SHIPBROKERS,  54,  55,  236,  242—244. 

J 

JETTISON:  see  GENERAL  AVERAGE. 

duties  of  master  in  case  of,   175,  176. 
JOINT  ADVENTURE,  79,  80. 

JOINT  AND  SEVERAL  OBLIGATION,  219,  220. 
JOINT  STOCK  COMPANY:  see  COMPANY. 
JUDICIAL  SALE: 

of  ship,  when  unseaworthy,   138,   139. 
JURISDICTION,  19,  26. 


LAND  MORTGAGE  AND  CREDIT  COMPANIES,  75,  76. 
LAY  DAYS,  155. 
LETTER  OF  CREDIT,  136. 
LIFE  ASSURANCE,  115—117. 
LIMITATION  OF  ACTIONS,  213,  214. 

for  nullity  of  contract,  232. 
LIMITED  COMPANY:  see  COMPANY. 
LIMITED  PARTNERSHIP,  60,  61. 

bankruptcy  of,  204,  205. 

dissolution  of,  77 — 79. 

expulsion  of  partners,  77. 

firm  name,  60. 

liability  of  Umited  partners,  61. 
of  general  partners,  60. 

liquidation  of,  77 — 79. 

shares  and  shareholders,  63,  64. 
LIQUIDATION: 

of  company,  78,  79. 

of  partnership,  78,  79. 
LITERATURE:  see  BIBLIOGRAPHY. 
LOAN: 

companies,  65,  75,  76. 

mercantile,  89 — 91. 

on  maritime  risk:  see  BOTTOMRY. 

with  guarantee  of  public  securities,  91,  92. 

LOG: 

duty  of  shipmaster  to  keep,   144. 

LOSS: 

of  bill  of  exchange,   125,   126. 

of  negotiable  securities,  134 — 136. 
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M 

MANAGER: 

authority  of,  85. 

contracts  of,  85,  86. 

delegation  by,  87. 

duty  to  act  in  name  of  principal,  85,  86. 

fines  incurred  by,  86. 

liability  for  negligence   &c.,  87. 

may  not  trade  on  own  account  without  express  authority,  86. 

participation  in  profits,  86. 

revocation  of  authority  of,  86. 
MANAGING  OWNER: 

abandonment  by,  140. 

accounts  of,  142. 

appointment  of,  144. 

definition,   140. 

executive  action  by,   142. 

functions  and  duties  of,  141,   142. 

UabiUty  of,  for  acts  of  master,   140,  147,  148. 
for  wages   &c.,  of  crew,  142. 

qualifications  of,   141. 
MARINE  ENGINEER,   150. 
MARINE  INSURANCE: 

assignment  of  poUcy,  166. 

abandonment,   171 — 174. 

arrest  or  forced  detention,  172. 

bankruptcy  of  insurer  or  assured,  171. 

cargo  to  be  loaded  in  different  vessels,   168. 

cost  of  repairs,   169. 

contents  of  policy,  165,  166. 

contracted  by  agent,  171. 

consular  authentication,   166. 

constructive  total  loss,   169,  171,   172. 

declarations  on  abandonment,  173. 

expected  profits,   166. 

effect  of  abandonment,   172,  173. 

form  of  contract,   165,  166. 

for  limited  time,  168,  173. 

fraud,   167,   171,   173. 

freight,  insurance  of,  166. 

general  average  contributions,  169,   170,  184. 

increase  of  premium  in  case  of  war,  169. 

insurance  after  loss  or  cessation  of  risk,  171. 

limitation  of  actions,   214. 

on  good  or  bad  news,   171. 

objects  of,   166. 

over-valuation,   167. 

of  cargo  for  round  voyage,  168. 

of  vessel  and  cargo  in  one  policy,  166. 

places  of  call,  168. 

profits,  insurance  of,  166. 

proof  of  loss,  166,  168,  169. 

partial  losses,   170. 

presumption  of  loss,  172,  173. 

ransom,   173. 

re-insurance,  166. 

rights  as  between  insurer  and  lender  on  bottomry,  165. 

risks  undertaken,  167. 

rights  and  obligations  of  insurer  and  assured,  167 — 171. 

rescission  of  policy,  171. 

salvage  in  case  of  capture  or  wreck,  172. 

several  insurances  of  same  object,   168,  171. 

ship  becoming  unseaworthy,  169. 

subrogation,  170. 

time  for  abandonment,  172,  173. 
for  payment,  169,  174. 

transfer  of  cargo  to  another  vessel,  168. 

valuation  in  pohcy,   167. 

void  insurances,  170,  171. 

what  included  in  poHoy,  166. 
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MARITIME  LOAN:  see  BOTTOMRY. 
MARKETS,  50. 
MARRIED  WOMAN: 

authorisation  of,  to  trade,  23,  24,  33. 

capacity  to  trade,  23 — 25. 

effect  of  non-registration  of  dowry  etc.,  36. 

powers  of,  when  authorised  to  trade,  24,  25. 

property  of,  24. 

registration  of  dowry  and  paraphernalia,  30,  31,  36. 

revocation  of  permission  to  trade,  24. 

what  property  bound  by  transactions  of,  24,  25. 
MATE,  SHIP'S,  149,   150. 
MERCANTILE;  see  COMMERCIAL. 
MERCHANTS: 

books  of,  as  evidence,  42,  43. 

capacity  to  trade,  21 — 27. 

duties,  as  to  keeping  books   &c.,  41 — 43. 

married  women  and  minors,  22 — 25. 

registration  of,  30 — 34. 

who  are  deemed  to  be,  21,  22. 
MERGER,  224. 

MINORS,  capacity  of,  to  trade,  22,  23. 
MORTGAGE: 

of  railway,  207 — 211. 
MORTGAGE  COMPANIES,  75,  76. 

N 
NAME,  FIRM,  58. 

NATIONAL  BANK:  see  BANK  OF  CUBA. 
NAVIGATING  OFFICERS,   149,   150. 
NEGLIGENCE,  obHgations  arising  from,  233,  234. 
NEGOTIABLE  INSTRUMENTS:  see  BILL  OF  EXCHANGE. 

theft,  loss  &c.,  of,   133—136. 
NOTES  TO  ORDER,  131. 
NOVATION,  225. 

0 

OBLIGATIONS:  see  CONTRACT, 
alternative,  219. 
appropriation  of  payments,  222. 
computation  of  time,   219. 
contracted  without  agreement,  233,  234. 
conditional,  217,  218. 
damages  for  breach,  216. 
delay,  216. 

divisible  and  indivisible,  220,  221. 
diligence  required,  215,  216. 
discharge  of,  221—225. 
different  kinds  of,  217  et  seq. 
deferred,  218,  219. 
fulfihnent  of,  221—223. 
fraud,  216. 
how  created,  215. 
impossible  condition,  217. 
interest,  216,  217. 
joint  and  several,  219,  220. 
loss  of  thing  owing,  233. 
merger,  224. 

nature  and  effect  of,  215 — 217. 
negligence  in  performance,  216. 
novation,  225. 
partial  performance,  222. 
payment  or  performance,  221 — 223. 
proof  of,  225—228. 
release,  224. 
rescission,  218. 
risk  of  loss,  215,  218. 
set-off,  224,  225. 
tender  and  deposit,  223. 
time  for  performance,  46,  218,  219. 
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OBLIGATIONS— conimwetf. 

transfer  of,  217. 

under  penaity,  221. 
OFFER  AND  ACCEPTANCE,  229. 
OFFICIAL  QUOTATIONS,  46—48,  238—242. 

P 

PARENTAL  POWER,  22,  23. 
PARTICULAR  AVERAGE,  174,  182,  185. 
PARTNER: 

banlcruptcy  of,  204. 

cannot  transfer  share,  60. 

creditors  of,  rights  of,  65. 

expenses  and  losses  of,  60. 

execution  against,  for  partnership  debt,  79. 

expulsion  of,  77. 

joint  and  several  liability  of,  58. 

managing,  58,  59. 

negligence   &c.  of,  60. 

right  of,  to  inspect  books,   &c.,  59,  61,  64. 

transacting  business  on  own  account,  59,  60. 
PARTNERSHIP: 

accidental  or  casual,  79,  80. 

articles  of,  55,  57,  58. 

bankruptcy  of,  77. 

contract  of,  form  and  contents  of,  57,  58. 

continuation  beyond  term  of,  77. 

contributions  of  partners,  64. 

dissolution  of,  77 — 79. 

domicile,  55. 

duties  of  Uquidators,   78. 

effect  of  non-registration,  36. 

firm  name,   58. 

formation,  55,  56. 

grounds  for  expulsion  of  partner,  77. 

liability  of  partners,  58. 

limited:  see  LIMITED  PARTNERSHIP. 

limitation  of  actions  arising  from,  213,  214. 

management,  58,  59. 

partial  rescission  of  contract  of,  77. 

profits  and  losses,  how  divided,  60. 

powers  of  Hquidators,  78. 

registration  of,  30 — 32,  56. 

right  of  members  to  examine  books  &c.,  59. 

transactions  by  partners  on  own  account,  59,  60. 

use  of  partnership  name,  58,  59. 

wrongful  withdrawal  of  funds,  60. 

wrongful  use  of  partnership  name,  58,  59. 
PASSENGERS: 

by  railway,   104,   108. 

by  sea,  160,  161. 
PAYMENT: 

appropriation  of,  222. 

bill  of  exchange,  124 — 126. 

for  honour,   128. 

generally,  221 — 223. 
PENALTY,  221. 
PILOTS,   145. 

collision  caused  by  fault  of,  178. 
PORT  OF  REFUGE,   176,  177. 
POWER  OP  ATTORNEY: 

effect  of  non-registration,  36. 
PRACTICE:  see  PROCEDURE. 
PRESCRIPTION,  213,  214,  232. 
PRESUMPTIONS,  228. 
PRIVATE  DOCUMENTS: 

proof  of  obligation  by,  226,  227. 
PROCEDURE: 

action  of  greater  import,  20. 

appeals,  21. 
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PBOCEDUKE — continued. 

bankruptcy:  see  BANKRUPTCY. 

classification  of  actions,   19,  20. 

courts  and  jurisdiction,   18,   19. 

dilatory  pleas,   20. 

evidence,  20. 

jurisdiction,   19. 

contentious  and  voluntary,   19. 

over  foreigners,  26. 

oral  action,  20. 

ordinary  action  of  lesser  import,  20. 

presumptions,  228. 

witnesses,  proof  of  contract  by,  44,  227,  228. 
PROMISSORY  NOTE,  131. 
PROOF:  see  EVIDENCE. 
PROTEST,  124,   126,   127. 
PUBLIC  DOCUMENTS,  proof  by,  225,  226. 
PUBLIC  WORKS  COMPANIES,  66—68. 

bankruptcy,  207 — 213. 


QUOTATIONS,  OFFICIAL,  46—48,  238—242. 

B 

RAILWAYS:  see  CARRIAGE  BY  LAND. 

animals,  carriage  of,   110,  111. 

carriage  by,   106 — 111. 

of  mails,  104,   105. 

companies,  66 — 74. 

administration  of,  72,  73. 
bankruptcy  of,  207 — 213. 
organisation  of,  68 — 70. 
powers  of,  70 — 72. 

execution  against,  211 — 213. 

maintenance  and  operation,   101 — 105. 

mortgages,  207 — 211. 

passengers,   104,  108. 

railroad  commission,  the,   101. 

rates  and  charges,   106 — 111. 

registration  of  title  to  land  &c.,  39 — 41. 

restrictions,   105,   106. 

tariffs,   101,   106—111. 

through  traffic,   108. 

undue  preference,   105,   106,  107. 
RE-DRAFT,   130. 
RE-EXCHANGE,   130. 
REFUGE,  PORT  OF,  176,  177. 
REGISTRATION:  see  COMMERCIAL  REGISTER. 

bottomry  loans,   163. 

commercial  associations,  244 — 246. 

land  &c.  of  railway  companies,  39 — 41. 

merchants,  30 — 34. 

ships,  34,  35,  248—251. 
REHABILITATION  OF  BANKRUPT,  198,  199,  204. 
RELEASE,  224. 
RESCISSION,  218. 

8 

SALE: 

judicial,  of  unseaworthy  ship,   138,  139. 

of  ship,  34,  35,  137,  138,  141. 
SALE  OF  GOODS: 

at  fairs  or  in  public  shops,  60. 

by  sample,  92,  93. 

delay  in  delivery,  93. 

delivery  of  the  goods,  93. 

defects  in  quality  or  quantity,  94. 

eviction  of  buyer,  95. 

expenses  of  delivery,  94. 

earnest,  94.  ,  q 

B    IX,  3 
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SALE  OF  GOODS— continued. 

interest  on  price,  94. 

laesio,  94. 

Ken  of  seller,  94. 

partial  delivery,  93. 

right  of  buyer  to  examine  the  goods,  93. 

risk  of  loss,  93,  94. 

refusal  of  buyer  to  accept  delivery,  93. 

time  for  delivery,   94. 

warranty  of  title  and  against  defects,  95. 

when  commercial,  92. 
SALVAGE,  179—181. 
SEAMEN: 

abandonment  of,  151. 

contracts  with,   150,   151. 

death  of,    153. 

dismissal  of,   142,   151. 

foreigners,   150. 

list  of,   150,   151. 

hen  for  wages  &c.,  153. 

rights  of,  on  cancellation,  delay  or  prolongation  of  voyage,   151 — 153. 
in  case  of  capture  or  wreck,  153. 

right  to  rescind  agreement,  151 — 153. 

wages  of,  151 — 153. 

wounding  or  illness  of,  153. 
SECURITIES  TO  BEARER,   133—136. 
SET-OFF,  224,  225. 
SHIP: 

acquisition  of,  by  prescription,   137. 

arrest  of,  for  debts,   140,   141. 

advances  on  bottomry:  see  BOTTOMRY. 

complement  of,   153. 

claims  having  preference  over,   138,  139. 

chartering:  see  AFFREIGHTMENT. 

colhsion:  see  COLLISIONS  AT  SEA. 

considered  personal  property,  140. 

documents  to  be  kept  on  board,   139. 

duties  of  chief  officer,   149,   150. 

engineers,  1 50. 

failure  of  provisions,   147. 

forced  stoppage,   139,   140. 

foreigner,  sale  of,  to,  35. 

insurance:  see  MARINE  INSURANCE. 

judicial  sale,  when  unseaworthy,   138,   139. 

liability  of,  for  debts  of  owner,   141. 

hens  on,   35,   138,   139,   140. 

mate,   149,   150. 

navigation  officer,  149,   150. 

ownership,  how  acquired,   137. 

how  transferred,   139,   140. 

officers  and  crew,  149 — 153. 

seamen,   150 — 153:   see  SEAMEN. 

qualifications  of  navigating  officers,   149. 

registration  of,  34,  35,  248 — 251. 

sale  of,  34,  35,  137,   138,   141. 

supercargo,'  153,   154. 

survey  of,   144. 

voluntary  sale  on  voyage,  138,  139. 
SHIPBROKERS,  54,  55,  236,  242—244. 
SHIPMASTER: 

authority  of,   143. 

to  borrow  on  bottomry,   139,   147. 
over  passengers,   147,  161. 

accounts  of,   144,   148. 

cannot  acquire  ship  by  prescription,   137. 

contract  of  affreightment  by,   154. 

documents  to  be  kept  on  board  by,   139,  143,   144. 

dismissal  of,   142. 

declarations  by,  on  arrival  in  port,  146,   147. 

delegation  by,   147. 
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SHIPMASTER— conimMed. 

duties  generally,   143  et  aeq. 

in  relation  to  general  average;  see  GENERAL  AVERAGE, 
to  keep  books,   144. 
to  report  to  managing  owner,  146. 
to  consult  officers,   146. 
in  case  of  death  of  seamen,  145,   146. 
in  case  of  shipwreck,   146,  148,  180. 
in  case  of  jettison,  175,   176. 
to  observe  regulations  of  customs   &c.,   146. 
as  to  delivery  of  cargo,   148,   149. 
as  to  survey  of  vessel,   144. 
as  to  taking  pilots,   145. 
on  entering  harbour  of  refuge,    145. 
to  give  bills  of  lading,   161. 
on  arrival  in  port,  146,   147. 
as  to  loading  cargo,   144,   145. 
as  to  entries  in  log,  144. 
on  failure  of  provisions  or  fuel,   147. 
when  ship  becomes  unseaworthy  on  voyage,  155. 
functions  generally,   143  et  seq. 
liability  of,  for  thefts  by  crew,   147. 

for  repayment  of  bottomry  advance,    147,   148. 
for  damage  to  cargo  or  vessel  by ■  negligence   &c.,   147,  148. 
for  failure  to  fulfil  contract,   147. 
generally,   147 — 149. 
liability  of  owner  and  managing  owner  for  acts  of,   140,   141,   148. 
powers  of,   143  et  seq. 
qualifications  of,   143. 
trading  on  own  account,   147. 

voluntary  sale  of  vessel,  right  to  compensation  on,    142. 
where  co-owner,   142. 
who  may  be,   143. 
SHIPOWNERS: 

appointment  and  duties  of  managing  owner,   141,   142. 
abandonment  of  ship  by,  for  debts,   140,   141. 
deemed  partners,    140. 
liability  for  repairs  &c.,   141,   164. 
liability  for  acts  of  master,   140,   141. 
powers  of  majority,   140,   141. 
preference  of,  as  freighters,   141. 
right  of  pre-emption,   137. 
SHIP'S  HUSBAND:  see  MANAGING  OWNER. 
SHIP'S  MATE,   149,   150. 
SHIPWRECK,   146,   179—181. 
SHOPS,  PUBLIC,  50. 

SOCIETY:  see  COMPANY;  PARTNERSHIP. 
SOURCES  OF  LAW,   14. 
STOCK  EXCHANGE,  46—50,  235—244. 
STOCKBROKER,  47—54,  235—244:  see  BROKER. 
SUPERCARGO,   153,   154. 
SURETYSHIP,  117,  118. 
companies,   118,    119. 
SUSPENSION  OF  PAYMENT,   185—191. 
adjudication  of,   186 — 188. 
admission  of  claims,   188. 
approval  of  arrangement,   189,   190. 
bankruptcy,  adjudication  of,   190. 
carrying  out  arrangement,   189. 
confirmation  of  order  declaring,   187,   188, 
consideration  of  proposal  of  arrangement,   188,   189. 
declaration  of,   185 — 187. 
failure  to  fulfil  terms  of  arrangement,   190. 
fraud,   190,   191. 

in  what  cases  traders  may  suspend  payment,   185,   186. 
meeting  of  creditors,   187 — 189. 
mortgagees  and  pledgees,   189. 
objections  to  arrangement,   190. 
obligations  contracted  after  adjudication  of,  186. 
pending  proceedings,   186,   191. 
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SUSPENSION  OF  FAYWENT— continued. 
private  agreements  with  creditors,   186. 
provisional  adjudication,  187. 
public  works  companies,  205,  206. 
registration  of  approved  arrangement,  189. 
rejection  of  proposal,  189. 

remuneration  of  commissioners  and  receiver,   187. 
report  of  commissioners  and  receiver,  187. 


TERRITORIAL  BANK  OF  CUBA, 
TRADERS:  see  MERCHANTS. 


T 

251  et  seq. 


see  BANK  OF  CUBA. 


USAGE: 

force  of,  21,  22. 


VALE,   131. 
VESSEL:  eee  SHIP. 


u 


WAGES,  SEAMEN'S,  151—153. 
WAREHOUSE  COMPANIES,  74. 
WAREHOUSE  RECEIPTS,  74. 
WIFE:  see  MARRIED  WOMAN. 
WITNESSES,  44,  227,  228. 
WRECK,  146,  179—181. 
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THE 

COMMERCIAL  LAWS 

OF  THE  WORLD 

In  their  original  languages,  accompanied  by  an  English  translation. 

In  35  large  volumes,  handsomely  bound  in  leather. 
Price  for  the  set  £  1.15  s,  net  a  volume.  Separate  volumes  £2.2  s,  net  each. 


IJHE  ceaseless  expansion  of  the  world's  trade  has  made  it  a  necessity 
^  for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  in  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  will  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 


The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 


SOUTH  AMERICA. 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 


NORTH  AND  CENTRAL  AMERICA. 

Volume 
7  and  8.  United  States  of  America 
9.  Mexico,  Guatemala,  Cuba 

10.  San  Salvador,  Dominican  Republic, 
Nicaragua 

11.  Costa  Rica,  Honduras,  Haiti, 
Panama. 


AFRICA  AND  ASIA. 

Volume 

12.  Egypt,  Morocco,  Liberia,  Persia,  China,  Japan,  Slam. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 
13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 


16. 
17. 

18- 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 

CENTRAL  EUROPE. 

Volume 

21.  France,  Monaco 

22.  Belgium,  Luxemburg 

23.  Netherlands  and  Dutch  East 
Indies 

24, 25  and  26.  German  Empire 
27  and  28.  Austria,  Hungary,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzerland. 


in  Asia 
in  America 
in  Australasia 


See  below  for 

details  of  these 

volumes. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marino. 


WHAT  THE  WORK  CONTAINS. 


The  volumes  cover  the 

Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments 


whole  ground  of  Commercial 

Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 
Affreightment 
Bills  of  Lading 
Charter-Parties 
Bottomry 


Law,  including,  inter  alia, 

Demurrage 

Average 

Lien 

Salvage 

Towage 

Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency. 


CLASSIFICATION  OF  THE  MATERIALS. 


a)  THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS  OF 
ALL  COUNTRIES. 

A  treatise  on  the  historic  development  and  scope  of  commercial  legislation,  together  with,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

b)  THE    EXISTING    LITERATURE    OF    THE    COMMERCIAL,    EXCHANGE, 
BANKRUPTCY  AND  MARITIME  LAVl^S  OF  ALL  COUNTRIES. 


c)  CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE. 

d)  LEGISLATION,    CASE    LAW  AND   TRADE    USAGES   AND    CUSTOMS, 
including  the  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  General:  Trading  Associations  Qoint  Stock  Companies  and  Partnerships)— 
Brokers— Commission  Agencies. 
Sale  of  Goods-Exchanges. 

Bilh:  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, JHaturity,  Payment,  Surety,  Protest,  <Sc.).  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Rights  of  Married  Persons. 
Maritime  Law:   (Ocean  Trade    Maritime  Enactments,   Marine  Insurance:   Navigation   and   Friendly 
Treaties  concluded  between  different  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part  L  EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta. 

Part.  II.  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (incl.  Rodriguez),  Seychelles  (incl.  Amirantes),  St.  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwei,  Johore,  North  Borneo,  Sarawak, 
Bruonei,  Straits  Settlements  including  Penang  (Prince  of  Wales  Island),  Wellesley, 
Malacca,  Singapore,  Cocos  Islands,  Christmas  Island,  Labuan,  Laccadives,  Andaman 
Islands,  Nicobar  Islands,  Federated  Malay  States,  including  Perak,  Selangor,  Negri 
Sembilan  (including  Sungei  Ujong),  Pahang,  Kedah,  Kelantan,  Trengganu,  Cyprus. 

Volume  17.  AMERICA: 

Canada,  Newfoundland,  West  Indies,  British  Honduras,  British  Guiana,  Falkland  Islands. 
Volume  18.   AUSTRALIA  AND  PACIFIC  ISLANDS: 

Australia,  New  Zealand,  Fiji,  Western  Pacific  (including  Tonga,  EUice,  Gilbert,  Ocean, 
Southern  Solomon,  Santa  Cruz,  New  Hebrides,  Union  Islands,  Pitcairn  Island;  Miscel- 
laneous Islands:  Humphrey,  Bahrein,  Rierson,  Christmas  (No.  2),  Penrhyn,  Suwarrow, 
Phenix,  Jarvis,  Fanning,  <Sc.). 

NAMES  OF  CONTRIBUTORS  TO  VOLUMES  13  AND  14 
GREAT  BRITAIN  AND  IRELAND. 

Sir  Frederitk  PoIIodi,  Bart,  D.  C.  L.,  LL.  D.,  of  Lincoln's  Inn,  late  Corpus  Professor  of  Jurisprudence  in  the 

University  of  Oxford.    (Introduction.) 
Thomas  Baty,  D.C.L.,  LL.D.,  of  the  Inner  Temple.    (Constitution  of  the  Courts  and  Procedure.) 
Evans  Austin,  LL.D.,  M.A.,  of  the  Middle  Temple ;  also  of  the  Irish  Bar.    (Commercial  Laws  of  Ireland.) 
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TRADE  MARKS. 

A  Companion  volume,  dealing  with  the  Laws  of  all  civilised  countries  relating  to 
Trade  Marks,  is  in  preparation,  and  will  appear  immediately  after  the  final  volume 
of  the  Commercial  Laws  of  the  World.  The  price  will  probably  be  less  than  £2  2s. 
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